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Ghapmak^  V.  Glassell. 

[18  Alabama,  50.] 

CkumLAcn  abb  to  bk  Taken  Ajn>  CoNvrwaKD  according  to  tha  intent  of 
the  pcffties,  and  this  intent  should  be  ascertained  from  the  whole  inttm- 
ment. 

Tbm  Wobdb  "Gbantbd^  Babgaiked,  and  Sold,"  do  not  Pass  Tmji  to 
land,  or  operate  as  a  oonreyance  in  prceaenH,  where  it  is  evident  from  the 
terms  of  the  instmment  and  from  a  contemporaneous  agreement,  a  title 
bond  only  was  intended. 

Hou>XB  OF  TiTLB  BoND  Okly  CAN  NOT  CoNYXT  Ttils,  he  having  no  legal 
title,  bat  only  an  inchoate  equity. 

Virdoe'b  Lixn — HoLDEB  OF  Tttlb  Bond  can  Resist  Rbcovebt  by  vendor 
only  by  bill  to  redeem  the  premises;  the  vendor's  lien  for  the  unpaid 
purchase  money  being  in  the  nature  of  a  mortgage. 

SxATUTB  Rbgabdino  Wobds  "  Qbant,  Baboain,  and  Sell**  Conbtbuxd. 

SsAXUTX  OF  Uax8  Opxbatbs  to  Tbansixb  the  Pbofxbit  to  the  person  en- 
titled to  the  use,  dispensing  with  livery  of  seisin. 

Want  of  Notice  Resuijtino  fbom  Want  of  Diliobnoe  which  the  law 
requires  for  its  ascertainment,  furnishes  no  ground  for  protection. 

KonoB  to  Quit  to  Mobtoaoob  in  Possession  is  not  NBCEsaABT  in  eject- 
ment after  breach  of  condition,  as  the  mortgagee  may  then  consider  the 
mortgagor  a  tenant  by  sufferance. 

Tbbspasb  to  Tbt  Title  kat  be  Maintained,  notwithstanding  the  pen* 
dency  of  chancery  proceedings  to  sell  the  land  for  the  purchase  money. 

Tbbbpabs  to  isy  title.  Glassell  bronght  suit  against  Chapman 
to  recover  possession  of  a  piece  of  land  and  for  damages,  and 
obtained  a  verdict  for  the  land  and  two  hundred  and  thirty-eight 
doUars  and  twenty  cents  damages.  At  the  trial  Glassell  proved 
chain  of  title  from  the  United  States  to  himself,  possession  of 

41 


42  Chapman  v,  Glassell.  [Alabaou^ 

defendant  at  commencement  of  suit,  and  value  of  rent  of  the 
land.  Chapman  then  proved  and  produced  in  evidence  a  title 
bond  made  bj  Glaseell  to  Alexander  Chapman,  which  recites  that 
''  the  said  Glassell,  in  consideration  of  the  sum  of  three  thousand 
six  hundred  dollars,  the  receipt  whereof  is  thereby  acknowledged, 
hath  this  daj  granted,  bargained,  and  sold,  unto  Alexander 
Chapman,  the  following  described  tracts  of  land  (describing  it). 
Now  should  the  said  Glassell  make  to  the  said  Alexander  Chap- 
man titles  in  fee  simple  to  the  above  mentioned  tracts  of  land 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect.  It  is  further  agreed  between  the  parties  that  said 
Glassell  make  such  titles  as  he  has  to  the  above  land."  Alex* 
ander  Chapman  took  possession  of  the  land,  held  it  a  year,  and 
sold  to  plaintiff  in  error,  Chapman,  who  entered  into  and  was 
in  possession  at  the  commencement  of  the  suit.  Glassell  then 
read  in  evidence  an  agreement  between  himself  and  Alexander 
Chapman  made  the  same  day  the  title  bond  was,  by  which  Alex- 
ander Chapman  agreed  to  procure  the  extinguishment  of  two 
notes  to  Edwin  and  Maiy  Davis,  before  Glassell  should  be  bound 
to  execute  to  him  a  deed  for  the  land.  Alexander  Chapman 
had  not  done  so,  and  defendant  Chapman  knew  nothing  of  the 
agreement  at.  the  time  of  his  purchase  from  Alexander.  Since 
then  he  had  paid  on  the  notes  one  thousand  six  htmdred  dol- 
lars, and  Glassell  himself  had  paid  some  on  them.  Glassell 
had  filed  a  bill  in  chancery  to  subject  the  land  to  the  payment 
of  the  unpaid  purchase  money,  and  the  bill  was  pending  at  the 
time  this  action  was  brought.  There  was  no  proof  of  any  no- 
tice to  quit  having  been  given  to  the  defendant,  nor  any  de- 
mand for  possession  made  by  plaintiff  below.  The  court  charged 
the  jury,  that  if  they  believed  the  facts  stated  had  been  duly 
proved,  the  plaintiff  had  a  right  at  law  to  recover.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appealed. 

jBeam  (md  Lyon^  for  the  plaintiff  in  error. 

Smiiht  for  the  defendant. 

By  Court,  Cnn/roN,  J.  Most  of  the  points  presented  by  the 
record  in  this  cause  for  reversion  are  of  easy  solution.  The 
instrument  executed  by  Glassell  to  the  vendor  of  the  plaintiff 
in  error,  Alexander  Chapman,  can  not,  by  any  fair  rule  of  oon- 
struction,  pass  the  legal  title  to  the  land  embraced  in  it.  By 
its  terms,  it  recites  that  the  said  Glassell,  for  and  in  oonsidera* 
tion  of  the  sum  of  three  thousand  six  hundred  dollars,  the  re* 
oeipt  of  which  is  thereby  acknowledged,  has  granted,  bargained. 
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and  aold  unto  the  said  Alexander  Chapman,  the  premkes,  etc., 
but  the  condition  upon  which  the  inBtrument  is  to  be  void  is, 
that  the  said  Glassell  make  to  the  said  Chapman,  title  in  fee 
simple  to  the  land,  etc.  Now,  contracts  are  to  be  taken  and 
constmed  according  to  the  intent  of  the  parties,  and  this  intent 
should  be  ascertained  from  the  whole  instrument:  Ely,  use 
etc.,  T.  WUherspoon,  2  Ala.  131.  If  the  parties  had  intended  this 
instrument  to  operate  as  a  conveyance  in  prcBserdiy  why  does  the 
obligor  stipulate,  at  a  future  day  to  give,  and  the  obligee  to  re- 
ceive, title  in  fee  simple  to  the  land?  Did  this  construction  ad- 
mit of  any  doubt,  the  meaning  of  the  parties  is  put  beyond  all 
question,  when  we  consider  the  contemporaneous  agreement 
signed  by  Alexander  Chapman,  which  after  reciting  the  execu- 
tion of  the  instrument  above  referred  to,  and  designating  it  "  a 
title  bond,*'  expressly  provides  as  a  condition  to  be  performed 
before  he  can  demand  title,  that  he  is  to  pay  certain  notes  out- 
standing against  said  Glassell  in  the  hands  of  Edwin  and  Mary 
E.  Davis.  These  instruments,  made  at  the  same  time,  in  regard 
to  the  same  transaction,  are  to  be  taken  together.  Their  le^ 
effect  is  that  of  an  obligation  on  Glassell  to  make  title  to  the 
land  described  when  Alexander  Chapman  shall  have  performed 
the  condition,  in  the  payment  or  extinguishment  of  the  notes 
mentioned  in  the  agreement  signed  by  him. 

Regarding  Alexander  Chapman  as  holding  under  a  bond  for 
title,  he  had  only  an  inchoate  equity,  which  he  could  perfect  by 
the  payment  of  the  purchase  money,  and  being  destitute  of  a 
legal  title  to  the  premises  in  suit,  he  did  not,  by  his  conveyance 
to  the  plaintiff  in  error  vest  any  such  title  in  him.  Thus  sit- 
uated, the  defendant  below  could  not  resist  a  recovery  on  the 
part  of  Glassell,  the  vendor,  but  by  filing  his  bill  to  redeem  the 
premises;  the  vendor's  lien  for  the  unpaid  purchase  money  being 
in  the  nature  of  a  mortgage:  Haley  et  al.  v.  Bennett,  5  Port.  452; 
JScper  T.  MhCook  etal.,7  Ala.  818,  and  cases  there  cited.  Nor 
can  we  perceive  how  the  title  of  the  plaintiff  in  error  can  be 
aided  by  the  statutes  referred  to  by  the  counsel.  3j  the  twentieth 
section  of  the  act  passed  in  1803,  Clay's  Dig.  156,  sec.  31,  it  is 
provided  that  the  words,  grant,  bargain,  sell,  occurring  in  deeds 
required  by  the  act  to  be  recorded,  shall  be  adjudged  an  ex- 
press covenant  to  the  grantee,  his  heirs,  etc.,  of  seisin  on  the 
part  of  the  grantor,  etc.,  and  for  quiet  enjoyment.  If  we  are 
right  in  our  construction  as  to  the  legal  effect  of  the  instm-' 
ments  under  which  the  plaintiff  in  error  claims,  and  of  this  we 
feel  no  doubt,  the  statute  above  noticed  can  have  no  applicatioa, 
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to  the  case,  as  it  applies  to  conveyances,  not  to  bonds  for  title. 
So  neither  can  the  plaintiff  in  error  be  aided  by  the  statute  of 
uses.  Id.  156,  sec.  35,  the  instruments  under  which  he  claims 
title  not  coming  within  the  description  of  any  of  the  convey- 
ances or  covenants  specified  in  the  statute.  The  effect  of  this 
statute  is,  to  transfer  the  property  to  the  person  entitled  to  the 
use,  dispensing  with  livery  of  seisin:  Bliss  v.  Smithy  1  Ala.  273. 
It  is  insisted,  that  as  Alexander  Chapman  went  lawfully  into 
the  possession  of  the  premises  sued  for,  and  conveyed  to  the 
plaintiff  in  error,  who  purchased  without  notice  of  any  lien  for 
the  purchase  money,  his  possession  should  be  protected — at  all 
events  there  should  be  a  demand  of  possession,  and  notice  to 
quit,  before  he  is  liable  to  be  sued  as  a  trespasser.  We  think 
the  law  is  otherwise.  Begarding  the  transaction  in  the  char- 
acter of  a  mortgage,  the  plaintiff  in  error  can  occupy  no  better 
condition  than  the  mortgagor.  In  the  language  of  Lord  Mans- 
field, in  Keech  v.  Eall,  Doug.  22,  ''  whoever  wants  to  be  secure 
when  he  makes  a  purchase,  should  inquire  after  and  examine 
the  title  deeds."  Want  of  notice  of  a  fact,  which  is  the  result 
of  a  want  of  that  diligence  which  the  law  requires  for  its  ascer- 
tainment, furnishes  no  ground  for  protection.  As  it  respects 
demand  of  possession,  or  notice  to  quit,  Mr.  Powell,  in  his 
work  on  mortgages,  vol.  1,  p.  176  a,  lays  down  the  doctrine, 
that  after  breach  of  the  condition,  the  mortgagee  may  consider 
the  mortgagor  as  tenant  by  sufferance,  and  evict  him  by  eject- 
ment, as  an  ordinary  tenant  of  that  description.  He  also  adds» 
**  that  a  notice  to  quit,  or  demand  of  possession  is  not  necessary 
to  the  success  of  such  ejectment."  We  are  strongly  inclined  to 
the  opinion  that  such  is  the  correct  rule,  even  as  it  respects 
technical  mortgages,  although  it  has  been  ruled  differently  in 
New  York;  yet  the  supreme  court  of  that  state  have  repeatedly 
held,  that  the  case  of  a  vendor  suing  to  recover  land  after  de- 
fault of  payment  by  the  vendee,  is  an  exception  to  the  rule  re- 
quiring notice  to  quit:  Jackson  v.  Moncrief,  5  Wend.  26;  Jackson 
V.  MUler,  7  Cow.  751,  and  authorities  there  cited.  We  think  the 
circuit  court  very  properly  refused  to  instruct  the  jury,  that  proof 
of  demand  of  possession,  or  notice  to  quit,  was  necessary  to  sus- 
tain the  plaintiff 's  action.  See  also  Jackson  v.  Hopkins,  18  Johns. 
487.  The  right  to  maintain  this  action  is  not  at  all  affected  by 
the  pendency  of  the  chancery  proceedings  to  sell  the  land  for 
the  purchase  money.  The  mortgagee  has,  after  default  of  pay- 
ment, the  right  to  the  possession,  and  having  possession,  has 
the  right  to  foreclose.     "  He  may  sue  at  law  upon  his  bond,  or 
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covenant,  at  the  same  time  lie  is  proceeding  on  his  mortgage  in 
chancery,  and  after  a  foreclosure,  may  collect  the  deficiency  at 
law."  This  is  regarded  by  Chancellor  Kent,  DwnJdey  y.  Van 
Buren,  3  Johns.  Ch.  331,  as  the  settled  law,  and  referred  to  with- 
oat  disapprobation  in  Haley  et  al.  v.  Bennett^  5  Port.  471,  in  which 
last  named  case  it  was  held  that  the  recovery  by  the  vendor  of 
the  possession  of  the  land,  does  not  annul  the  contract. 

The  question  as  to  the  right  of  the  plaintiff  below  to  recover 
damages  for  the  detention  of  the  land,  is  not  presented  by  the 
record,  though  argued  at  the  bar.  To  authorize  this  court  to 
consider  it,  the  question  should  have  been  raised  in  the  couriT 
below,  in  the  form  of  instructions  to  the  jury,  or  otherwise. 
The  instructions  prayed  for  in  the  court  below,  not  being  in  ao* 
cordance  with  the  views  here  presented,  the  court  properly  re- 
fused them.     Let  the  judgment  be  affirmed. 

When  Words  of  Present  Grant  do  not  Convey  Title. — ^Worda  o! 
present  grant  or  present  aasarsDce,  such  as  ''have  i^ranted,  bargained,  sold, 
aliened,  enfeoffed,  released,  and  confirmed, "  and  words  of  like  import,  afford 
a  presumption  that  an  executed  conveyance  was  intended,  and  that  the  title 
passed.  But  that  presumption  is  not  conclusive.  Instruments  containing 
these  words  are  to  be  construed  and  interpreted  the  same  as  other  instru- 
ments, and  the  presumption  arising  from  the  words  themselves  may  be  oveiS 
come  by  the  presence  in  the  instrument  of  other  words  which  contemplate  a 
future  conveyance.  In  Stokely  v.  Trout,  3  Watts,  163,  the  words  of  imme- 
diate grant  were  the  same  as  those  above  quoted.  The  instrument  acknowl- 
edged the  receipt  of  a  part  of  the  consideration,  but  by  a  further  clause  the 
vendor  covenanted  to  '*make  a  more  complete  deed  of  conveyance."  The 
court  held  that  this  was  not  a  conveyance,  but  only  an  agreement  to  convey, 
and  gave  these  reasons  for  their  opinion:  "It  is  commenced  'articles  of  agree- 
ment between,'  etc.  It  does  not  purport  to  be  the  consummation  of  the 
contract;  it  stipulates  for  something  to  be  done  by  each  party,  and  expressly 
that  the  seller  is  to  make  a  more  complete  deed  for  the  property,  and  the 
bnyer  to  pay  at  a  future  day:"  Irving  ttal,  v.  Campbell,  6  Binn.  118;  Stouffer 
V.  Coleman^  1  Yeates,  393.  The  same  principle  is  laid  down  also  in  Williama 
V.  BevUy^  3  Casey,  301,  where  it  was  said  that  "  the  intention  is  so  impera- 
tive in  the  construction  of  agreements  that  the  strongest  words  of  conveyance 
in  the  present  tense  will  not  pass  the  estate,  if  other  parts  of  the  instrument 
show  that  this  was  not  the  intention  of  the  parties.  A  provision  in  the  con- 
tract for  the  conveyance  of  the  title  at  a  subsequent  time  on  the  performance 
of  stipulated  terms  is  generally  decisive  that  the  article  of  agreement  itself 
was  not  designed  to  pass  the  title:"  Jackson  ex  dem.  Ludlow  et  at.  v.  Myers, 
3  Johns.  388,  is  a  leading  case  upon  this  point.  The  instrument  to  be  con- 
fltmed  was  entitled  "articles  of  agreement,"  and  it  declared  that  for  a  certain 
consideration  one  Van  Eleeck  "bargained,  granted,  sold,  and  conveyed,** 
certain  premises,  etc.,  and  then  follows  a  covenant  to  make  a  good  and  suffi- 
cient deed  by  the  following  May.  There  were  then  various  other  mutual 
covenants,  and  each  party  bound  himself  to  the  other  in  the  penal  sum  of 
five  hundred  pounds.  The  question  was  whether  this  was  a  conveyance  or 
only  an  agreement  to  convey.    Kent,  C.  J.,  delivered  the  opinion  of  the  courts 
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And  nid:  "  The  intent,  when  apparent  and  not  Tejmgnant  to  any  rtde  of  law, 
will  control  technical  tenns;  for  the  intent,  and  not  the  worde,  is  the  eesenoe 
of  every  agreement.  In  the  expoeition  of  deeds,  the  construction  mnst  be 
upon  the  view  and  comparison  of  the  whole  instrument,  and  with  an  endeavor 
to  give  every  part  of  it  meaning  and  effect.  The  rule  as  to  leases,  according 
to  Lord  Chief  Baron  Gilbert  (Bac.  Abr.,  tit.  Leases,  etc.),  is  that  though  the 
most  proper  form  of  words  be  used  to  describe  and  pass  a  present  lease  for 
years,  yet,  if  upon  the  whole  deed  there  appears  no  such  intent,  and  that  it 
is  only  preparatory  and  relative  to  a  future  lease  to  be  made,  the  law  will 
rather  do  violence  to  the  words,  than  break  through  the  manifest  intent. 
The  case  of  Sturgion  v.  Dorothy  Painter,  Noy,  128,  is  directly  to  this  point. 
There  was  in  that  case  an  article  of  agreement  to  lease  a  place  for  fifty  years, 
and  the  words  were  in  the  present  tense,  and  with  the  form  of  an  immediate 
d«mise;  but  as  the  intent,  from  another  part  of  the  same  paper,  appeared  to 
be  that  the  agreement  should  only  be  executory,  the  court  ruled  that  it  was 
not  a  lease,  but  only  an  agreement  for  a  lease.  The  like  decision  was  made 
in  the  modem  cases  of  OoodtUU  v.  Way,  1  T.  R.  735,  and  Doe  v.  Clare^  2  Id. 
739,  and  in  one  (the  former)  of  those  cases  the  decision  in  Sturgion  v.  Dorothp 
PtUnter,  supra,  was  recognized  as  law.  The  same  rule  of  construction  has  been 
applied  to  cases  where  a  life  estate  was  in  question.  It  was  determined  in 
Doe  V.  Smith,  6  East,  530,  that  where  the  whole  instrument  imported  that 
something  ulterior  to  the  agreement  was  to  be  done  by  way  of  a  regular  lease, 
it  showed  the  intent  to  be,  notwithstanding  the  words  of  the  demise  appeared 
to  be  tn  prcesenti,  that  the  writing  was  only  to  operate  as  <m  agreement  for  a 
lease,  and  not  as  the  lease  itself.  But  the  case  of  Foster  v.  Foster,  1  Lev.  55; 
S.  C,  1  Sid.  82,  is  much  more  analogous  than  any  which  has  been  mentioned. 
The  deed  in  that  case  respected  an  estate  in  fee,  and  began  with  the  like  form 
of  commencement  as  the  deed  in  the  present  case,  and  used  the  like  words 
denoting  an  immediate  conveyance;  but  the  court  held  that  the  articles  did 
not  raise  any  use,  but  rested  only  in  covenant;  that  it  was  only  an  agreement 
preparatory  to  a  further  assurance,  and  that  no  fee  passed.  These  cases  sufiB- 
ciently  establish  the  rule  ef  construction,  that  though  a  deed  may  in  one  part 
use  the  formal  and  apt  words  of  a  conveyance,  yet  if  from  the  other  parts  of 
the  instrument  taken  and  compared  together,  it  appears  that  a  mere  agree- 
ment for  a  conveyance  was  all  that  was  intended,  the  intent  shall  prevail." 
The  intent  may  appear  partly  from  the  fact  that  the  instrument  is  called  an 
agreement  by  the  parties  themselves;  because,  in  popular  understanding, 
there  is  a  distinction  between  an  agreement  and  a  deed,  the  former  being  re- 
garded as  preparatory  to  the  latter.  ''A  sale  by  articles  of  agreement,  and  a 
sale  by  deed,  are  in  the  common  mind  distinct  in  effect.  When,  therefore, 
the  inquiry  is  what  the  parties  intended,  it  can  not  be  said  to  be  of  no  con- 
sequence that  they  have  called  their  contract  an  agreement:"  StewarCs  AdnCrs 
V.  La;ng  et  al,,  37  Pa.  St.  201;  Stobdy  v.  Trout,  3  Watts,  163;  Ives  v.  Ives,  13 
^ohna  235;  on  same*  point  see  also  Shirley  v.  Shirley,  59  Pa.  St.  267. 

The  words  '*  articles  of  agreement "  at  the  beginning  of  an  instrument  are 
not  neoessarily  of  oontrolling  effect  in  indicating  an  executory  contract, 
though  such  would  seem  to  be  the  case  in  Itfes  v.  Ives,  supra.  They  yield  to 
the  force  of  the  operative  words  of  the  instrument  and  the  intent  afterwards 
expressed.  The  substance  of  the  contract,  not  its  mere  form,  is  to  control: 
Oarver  etoLy,  McNuUy  et  cd,  39  Pa.  St.  473,  485.  The  intent  may  also  ap- 
pear from  the  fact  that  in  the  instrument  there  is  an  agreement  to  convey  at 
some  future  time,  and  this  fact  appears  to  be  sufficient  in  itself  to  determine 
that  the  contract  is  executory:  Jackson  v.  Moncritf,  5  Wend.  26.  And  a  for* 
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Uortt  if  the  instmment  is  called  an  agreement  by  the  parties,  and  containi 
alio  an  agreement  to  convey  at  some  futore  time,  it  will  be  held  executory 
only  and  not  a  conyeyance:  Jaeiaon  ▼.  Myers,  3  Johna.  388;  SUyuffer  ▼.  Cble- 
man,  1  Yeatee,  393;  Sherman  v.  DtU,  4  Id.  296;  Durance  v.  Broola,  8  Watta 
k  S.  87;  Mofua  v.  MofUgomery,  11  Serg.  &  R.  329. 

In  Ogden  ▼.  Brown,  33  Pa.  St.  247,  neither  of  the  above  elements  appear  to 
aanst  in  determining  the  character  of  the  instmment,  bnt  the  consideration 
was  the  deliyery  of  one  third  of  all  the  prodace  of  the  farm  for  the  natural  life 
of  the  grantor,  and  then  the  grantee  ''is  to  have  free  and  peaceable  possession 
dear  of  all  incombrances  except  the  lord  of  the  soiL"  The  court  held  that 
the  facts  here  showed  the  intent  to  be  that  the  contract  should  be  executory, 
and  that  this  intent  should  control  the  technical  words.  In  Jackson  ex  dem, 
Oreen  v.  Clark,  3  Johns.  424,  the  writing  was:  "This  is  to  certify  that  I  have 
bargained  and  sold  the  one  equal  half  of  lot  number  20  in  the  great  location 
of  the  Sable,  for  fourteen  shillings  per  acre,  to  Rufus  Green,  the  interest  to 
commence  from  the  first  of  July,  1792.  Nathaniel  Piatt."  Held  an  agree- 
ment to  convey  only.  See,  also,  Atwood  v.  Cobb,  26  Am.  Dej.  057,  and  Ken* 
rick  V.  Smith,  7  Watts  &  &  41. 

Construction  of  Ck>NTRACT  depends  upon  the  intent  nn  gathsvsd  from  the 
whole  instrument:  TindaU  ads.  Den  ex  dem,  Conover,  AO  Am  Dea  220,  and 
note  224;  State  v.  Page,  Id.  608;  SUwart  v.  Preston,  44  Ln  628. 

Notice  to  Quit  to  Mobtqaoor  in  Possession:  5^  rote  to  Stedman  v. 
Mcintosh,  42  Am.  Dec.  135, 136. 

Whatever  Pitts  a  Party  on  Inquiry  Amounts  to  Notice  in  law,  pro< 
vided  the  inquiry  becomes  a  duty  and  would  lead  to  ^t>  required  fitct  by  the 
exertion  of  ordinary  diligence:  Hood  v.  Fahnestoek,  ii  Am.  *>ec.  147;  Me* 
Connd  v.  Seed.  88  Id.  131,  and  note. 


KlHKSEY  V.   PbTOB. 

[18  Alabama,  190.] 

Bakaoss  against  an  Ofhosr  for  Neglect  or  Duty  on  mesne  process 

are  estimated  by  the  injury  sustained,  and  not  by  the  amount  of  the 

debt. 
loxM. — ^Thc  judgment  in  a  suit  against  the  debtor  is  prvma/ade  evidence  of 

the  measure  of  the  injury  sustained,  without  producing  the  note  on 

which  the  judgment  was  recovered. 
In  MmoATioN  ov  Damages  tor  Nsolbot  or  Duty,  the  officer  may  prove 

any  facts  which  show  that  the  creditor  has  not  suffered. 

Casb  to  lecover  damages  against  sheriff  for  failure  to  servo 
a  garnishment  placed  in  his  hands  on  one  Leachman,  a  debtor 
of  one  Boss,  whose  estate  plaintiff  had  attached.  The  action 
against  Boss  was  on  a  promissory  note,  and  recovery  was  had 
against  him.  On  the  jury  trial,  the  plaintiff  produced  the  judg- 
ment against  Boss,  but  not  the  note.  The  court  instructed  the 
jury  that  this  was  sufficient  proof  of  the  debt,  to  sustain  the 
present  action,  if  otherwise  maintainable.  Defendant  excepted. 
Verdict  for  plaintiff,  and  defendant  appealed. 
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c/l  B.  Clark  y  for  the  plaintiff  in  error. 
TFl  Coleman,  for  the  defendant  in  error. 

By  Oonrt,  Golldsb,  0.  J.  In  an  action  against  an  officer  for 
neglect  of  duty,  on  mesne  process,  the  rule  as  to  damages  is, 
the  amount  of  injury  sustained,  and  not  the  amount  of  the  debt: 
Clark  ▼.  Smith,  9  Conn.  879;  Clarke  ▼.  Wrigkl,  5  Mart.  (N.  S.) 
125;  Shuler  ▼.  Oarrison,  5  Watts  &  S.  465.  But  in  an  action  for 
any  default  or  neglect  of  duiy  by  the  officer,  which  seems  to 
Lave  occasioned  the  loss  of  a  debt,  the  judgment  in  the  suit 
against  the  debtor  is  prima  facie  evidence  of  the  measure  of  the 
injury  which  the  plaintiff  has  sustained.  Such  evidence  may, 
however,  be  controlled,  and  the  officer  in  mitigation  of  damages 
may  prove  any  facts  which  show  that  the  creditor  has  suffered 
nothing  by  his  default  or  neglect — as  the  inability  of  the  debtor 
to  pay,  or  fraud  or  collusion  in  obtaining  the  judgment:  BurreU 
V.  LUhgow,  2  Mass.  526;  Weld  v.  BartleU,  10  Id.  470;  EaUm  v. 
Ogier,  2  Greenl.  46;  White  v.  Wilcox,  1  Conn.  347;  EuvleU  v. 
BeU,  5  N.  H.  438;  Hayes  v.  iu«6y,  5  Har.  &  J.  486. 

Perhaps  these  principles  are  not  controverted  in  the  present 
case,  but  it  is  insisted  that  as  the  declaration  alleges  the  indebt- 
edness of  the  defendant  in  the  attachment  to  have  been  evidenced 
by  a  promissory  note,  it  was  necessary  for  the  plaintiff  to  have 
produced  it  on  the  trial  of  this  cause.  If  the  declaration  had 
not  gone  further,  and  stated,  that  in  the  suit  on  the  note  a  judg- 
ment was  recovered,  we  would  be  inclined  to  think  that  the 
argument  was  well  founded,  but  the  allegation  as  to  the  judg- 
ment being  direct  and  si>ecial,  it  was  quite  enough  to  entitle  the 
plaintiff  to  recover,  to  produce  the  attachment  and  judgment. 
This  is  indicated  by  some  of  the  cases  cited,  and  not  I'^nied  by 
any  we  have  seen.  What  is  said  in  the  declaration  as  to  the 
note,  may  be  stricken  out  as  superfluous,  and  a  good  cause  of 
action  still  appear  on  the  pleadings — ^being  thus  unnecessarily 
stated,  it  was  not  indispensable  to  prove  it.  The  circuit  court 
laid  down  the  law  in  confonLiiy  to  this  view,  and  its  judgment 
is  therefore  affirmed.  

LiABiLiTT  OF  Ofticbbs  FOB  MiBOONDUOT  IN  OFFICE:  See  WiUon  V.  Mayor 
o/  Ntw  York,  43  Am.  Dec.  719,  and  note  724. 

Dahaobs  against  Suxbiff  fob  not  Sebvino  EzsounoN,  are  awarded 
only  for  the  actual  loss  Bostained  by  the  plaintiff  through  the  neglect  of  duty, 
unless  sQch  neglect  was  willful,  with  intent  to  injure  the  plaintiff,  in  which 
case  they  should  be  awarded  for  the  full  amount  of  the  debt:  Hodton  v.  WU- 
khia,  20  Am.  Deo.  347.  The  law  presumes  damages  from  neglect  of  duty  by 
an  officer:  Lafiin  v.  Willard,  26  Id.  629.  Damages  for  an  escape  are  meas- 
ured by  the  plaintiff's  injurvi  Hussell  v.  Turner,  5  Id.  254;  Blanding  v. 
Rogers,  4  Id.  595. 


JazL  1S4&]  Qbeenlee  v.  Gaii^^es.  id 


Gbeenlee  v.  Gaines. 

[13  Alabama,  198.] 
VXKDn  MAY  RbSOBT  TO  ChANOEBT  fob  KbSCIBSION  of  GOITTBACT  fOT  BSltt 

of  land  and  yet  retain  poeaession  of  the  land,  as  secnrity  for  money  paid, 
wheire  the  vendor  is  insolvent«and  unable  or  nnwilling  to  make  the  title. 

Omdbioh  to  Intkeposb  a  €rooD  DsFBNSB  AT  Law  will  not  prevent  the 
party  from  availing  himself  of  an  independent  gronnd  of  relief  in  equity. 

IvjUKcnoN  KAY  BB  Madb  TO  Kb^lch  thb  Vbndob,  his  assignees  or  repre- 
sentatives, where  the  vendee  in  a  contract  of  sale  resists  the  payment  of 
money  mipaid  and  reimbursement  of  money  paid. 

CoMFLAiNANT  bought  of  Ware  a  piece  of  land,  paid  some 
money  and  gave  his  note  for  the  balance  of  the  amount,  and 
took  Ware's  bond  for  title.  Ware  transferred  the  note  to 
Doren,  with  notice  to  complainant,  and  two  years  after,  repre- 
sentingf  his  title  to  be  good,  executed  a  deed  for  the  land,  which 
complainant  accepted.  Before  this  defendant  had  sued  Ware 
and  summoned  complainant  as  garnishee,  who  stated  that  he 
had  made  the  note,  that  it  had  been  transferred  to  Duren  and 
been  paid;  that  Ware  had  absconded,  and  since  died.  Upon 
the  trial  of  the  issue  made  to  the  answer  of  the  garnishee,  Du- 
ren's  deposition  was  rejected  and  judgment  for  eight  hundred 
and  three  dollars  and  thirfy-three  cents  had  against  complain- 
ant. The  bill  alleges  that  Ware  never  had  the  title  to  the  land; 
that  it  was  always  in  the  United  States,  and  no  one  else  had 
any  claim  thereto.  The  bill  prays  for  general  relief,  and  that 
defendant  be  enjoined.  The  chancellor  held  that  as  there  was 
no  offer  to  rescind  the  contract  and  restore  possession  of  the 
land  to  Ware,  and  no  excuse  for  the  omission,  the  bill  was  de- 
fective; and  that  all  the  supposed  matters  of  equity,  if  true, 
were  available  at  law  and  should  be  corrected  bj  a  revising 
court.  The  bill  was  consequently  dismissed  at  the  complain- 
ant's cost. 

M.  F.  Eoiif  for  the  plantiff  in  error. 

F.  8.  Lyon,  for  the  defendant  in  error. 

By  Court,  Oollzeb,  C.  J.  In  Duncan  v.  Jeier,  6  Ala.  604  [39 
Am.  Dec.  342],  it  was  said,  that  if  the  vendee  wishes  to  rescind 
a  contract  for  the  purchase  of  land,  he  must,  if  money  be  due, 
offer  to  pay,  and  in  addition  put  the  vendor  in  stahi  quo,  by 
abandoning  the  possession  to  him.  But  it  was  added,  that  cir- 
cumstances might  exist  which  would  relieve  the  vendee  from  a 
compliance  with  the  latter  requisition.  As  where  the  vendor 
was  insolvent,  and  unable  or  unwilling  to  make  the  title;  in  such 
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case,  the  possession  might  be  retained  as  the  only  means  of  xe- 
imbnrsement  for  money  paid  on  the  purchase.  The  case  of 
Tounge  y.  Harria,  2  Id.  108^  was  cited  as  one  under  which  relief 
was  granted  under  circumstances  of  that  description,  though  the- 
vendor  did  not  renounce  the  possession.  In  EdUott  el  oZ.  ▼.  Boom 
elal.y^  Id.  772,  the  law  is  laid  down  in  terms  quite  as  broad 
and  decisive.  See  also  CvJhim  v.  Branch  Bank  at  Mobile,  4  Id. 
21  [37  Am.  Dec.  725],  and  the  citations  there  made  to  this  point. 
The  allegations  of  the  bill  are  direct  and  explicit,  that  Ware,  at 
the  time  of  the  contract  with  the  complainant  and  subsequentiy 
affirmed  the  validity  of  his  title;  the  latter  purchased  under  the 
impression  that  this  affirmation  was  true,  and  that  he  was  ac- 
quiring land,  in  the  enjoyment  of  which  he  could  not  be  dis- 
turbed. If  this  representation  was  false,  and  known  by  the 
vendor  to  be  so,  as  the  bill  indicates,  it  is  difficult  to  conceive  a 
case  of  more  unmitigated  fraud.  The  death  and  insolvency  of 
Ware  are  charged,  and  the  failure  to  yield  up  the  possession  thus 
sufficiently  excused.  In  this  view  of  the  case,  the  complainant 
has  an  unquestionable  right  to  come  into  equity  for  a  rescission 
of  the  contract,  and  relief  against  his  vendor's  representatives, 
so  far  as  it  can  avail  him.  The  payment  of  the  purchase  money 
can  not  preclude  him;  for  it  would  seem,  that  at  the  time  he 
made  the  payment  to  Duren,  he  was  not  informed  of  the  defect- 
iveness of  Ware's  titie;  and  if  he  had  possessed  such  informa- 
tion, he  may  have  chosen  to  pay  the  money  rather  than  submit 
to  a  suit,  with  the  intention  of  afterwards  seeking  indemnity 
from  his  vendor. 

The  payment  of  the  complainant's  note  to  Duren,  or  any  other 
matter  of  which  he  could  have  availed  himself  on  the  trial  at 
law,  will  furnish  no  ground  for  equitable  relief  against  the  de- 
fendant. But  the  defendant  must  be  considered  as  occupying  a 
position  altogether  as  favorable  as  if  the  complainant  had  made 
no  resistance  to  the  recovery  of  his  judgment;  and  upon  thia 
hypothesis  the  case  may  be  considered.  In  Beynolda  v.  Dolhard 
et  aZ.,  7  Ala.  664,  it  was  objected  to  the  jurisdiction  of  chancery, 
that  the  record  of  the  suit  in  which  the  judgment  enjoined,  had 
been  recovered,  discovered  an  irregularity  which  would  be  fatal 
to  the  judgment  in  a  direct  proceeding.  This  court  conceded, 
that  equity  could  not  relieve  against  a  judgment,  if  the  defense 
could  have  been  made  at  law,  and  the  legal  remedy  was  onem* 
barrassed.  But  we  stated  that  we  were  not  aware  of  any  case  in 
which  the  rule  has  been  carried  so  far  as  to  repudiate  a  bill,  be- 
joause  the  record  of  the  case  at  law  discovered  an  error,  for  whiok 
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the  judgment  was  reversibley  althougli  the  case  stated  was  one, 
of  which,  independent  of  this  ground,  the  jurisdiction  of  equity 
was  unquestionable.  The  principle  adjudged  in  that  case,  is 
this:  if  a  pariy  fails  in  the  asseriion  of  a  good  legal  defense,  or 
pretermits  a  defense  at  law,  he  may  avail  himself  of  an  independ- 
ent ground  of  equitable  relief.  Here  the  complainant  was  un- 
uuccessful  in  resisting  a  recovery  by  the  defendant,  though 
according  to  his  own  showing,  the  law  could  have  afforded  him 
an  ample  protection;  and  any  complaint  founded  upon  this 
ground,  we  have  seen  must  be  placed  entirely  ^ut  of  view. 

The  want  of  a  title  in  Ware  was  no  ground  upon  which  the 
plaintiff  could  have  gainsaid  a  recovery,  either  in  an  action  on 
the  note,  or  in  a  proceeding  by  garnishment — the  fact  that  he 
was  in  possession  of  the  land,  and  his  contract  still  unrescinded, 
would  have  precluded  such  a  defense.  But  we  have  seen  the 
defect  of  tiUe  in  Ware,  especially  when  coupled  with  his  fraud- 
ulent representions,  authorized  the  complainant  to  resist  the 
payment  of  the  purchase  money,  and  ask  a  rescission  of  the 
contract.  What  we  have  said  will  show,  that  the  omission  of 
the  complainant  to  interpose  with  success,  as  he  might  have 
done,  a  defense  to  a  garnishment,  by  which  a  creditor  of  Ware 
sought  to  recover  a  part  of  the  purchase  money,  will  not  pre- 
judice an  independent  ground  of  relief  in  equity.  In  asserting 
this  ground,  which  assumes  the  invalidity  of  the  contract,  re- 
sists the  payment  of  the  money  unpaid,  and  asks  the  reimburse- 
ment of  what  has  been  paid,  an  injunction  may  be  made  to 
reach  not  only  the  vendor,  but  his  assignees,  either  in  fact  or 
by  operation  of  law.  The  defendant  comes  within  the  latter 
designation. 

We  do  not  think  it  necessaiy  to  consider  whether  the  bill  is 
not  defective  for  the  want  of  proper  parties;  for,  however  this 
may  be,  the  equity  of  the  bill  is  not  affected,  and  it  should  not 
have  been  dismissed  upon  the  motion,  for  any  supposed  defect 
in  this  particular.  The  bill  can  be  perfected  by  bringing  all 
necessaiy  parties  before  the  court.  It  results  from  what  we 
have  said,  that  the  decree  must  be  reversed  and  the  cause  re- 
manded. 


1 


VsNDXi  IB  VOT  BouHD  TO  SuBBJENDSR  POSSESSION  piior  to  claiming  a 
ri^t  to  radnd  a  contract  of  sale,  where  lai^  pajrments  have  been  made  hy 
him  npon  the  land*  which  he  can  not  recover  from  his  vendor  because  he  is 
insolvent:  Bryan  v.  LojfUui*  Adm^rs,  39  Am.  Dea  242.  The  general  rule  is, 
however,  that  he  must  surrender  possession  before  churning  a  rescission  of 
the  contract:  Lartin  v.  Bank  of  Monigamery^  33  Id.  824:  Chreeno  v.  Mwmn^, 
9k  Id.  005;  Coieman  v.  Bwft,  37  Id.  164. 
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Bbown  V.  Bbown. 

[18  ATtAH/JMA,  208.] 

SxATon  OF  Limitations  havino  Beoomx  a  Bab  to  ths  Bbootsht  of  Pkiu 
BONAL  Pbopxbtf  in  one  state,  upon  the  removal  of  the  poseesBor  to  a 
■tate  with  a  longer  period  of  prescription,  the  original  holder  can  not 
there  siiooessfully  assert  title. 

Pbopeb  Plka  as  to  Mattkb  Asisino  afibb  Issub  Joinbd  is  puU  darrtm 
conUniiance, 

Under  Plba  of  Kosr  Dstiniet  aitek  Issue  Joined,  the  termination  of 
plaintiff's  interelt  in  the  matter  in  dispute  can  not  be  ahown,  even  to 
restrict  damages. 

DETiMinfi  for  a  slave.  Plea^  non  detinet.  Yerdict  and  jadg- 
ment  for  plaintiff.  The  slave  was  delivered  to  plaintiff  by  Sarah 
Bainej,  in  South  Carolina.  In  that  state  the  statute  of  limita- 
tions relating  to  slaves  was  four  years.  After  possession  for 
four  years,  the  plaintiff  took  the  slave  to  Mississippi,  where  de- 
fendant forcibly  got  possession  of  and  detained  him.  Defendant 
offered  to  and  did  prove  that  Sarah  Eainey  had  only  a  life  estate 
in  the  slave,  and  that  she  had  since  died,  and  the  remainder  had 
vested  in  her  children;  and  that  both  plaintiff  and  defendant 
were  her  children,  and  had  an  equal  interest  in  the  slave.  The 
court  instructed  the  jury  that  these  facts  would  not  prevent  a 
recovery,  at  least  under  the  plea  of  non  detinet. 

W,  M.  Murphy^  for  the  plaintiff  in  error. 

J.  Ihrwin,  for  the  defendant  in  error. 

By  Court,  Collieb,  C.  J.  This  cause  was  before  this  court  at 
a  previous  term,  5  Ala.  508,  and  we  then  held,  in  conformity  to 
what  was  before  said  in  Goodman  v.  MwnkSy  8  Port.  84,  that, 
where  personal  property  has  been  held  adversely  in  one  state 
for  a  period  beyond  that  prescribed  by  its  laws  as  a  bar  to  its 
recovery,  and  the  possessor  afterwards  removes  into  another 
state,  which  has  a  larger  period  of  prescription,  the  original 
holder  can  not  successfully  assert  a  title  in  the  latter  state.  It 
was  proved  at  the  trial  that  the  statute  bar  to  an  action  for  a 
chattel  is  four  years  in  South  Carolina,  and  that  the  plaintiff  re« 
tained  the  possession  of  Charles  in  that  state  under  a  claim  of 
right.  This  was  quite  sufficient  to  give  him  a  title  as  against 
those  who  had  a  present  right  of  action — that  is,  against 
Thomas  Bainey.  But  in  respect  to  those  who  were  entitled  to 
the  slave  upon  the  death  of  Mrs.  Bainey,  the  plaintiff's  title  by 
prescription  would  not  operate.  These  conclusions  are  not  now 
controverted,  nor  is  it  contended  that  one  joint  owner  of  a  chat* 
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tel  may  Tnaintain  an  action  against  another;  bnt  the  queslioBa 
necesflazy  to  be  considered  are:  1.  Oonld  the  defendant  defeat 
a  recovery  under  the  issue,  of  the  slave  or  his  alternate  value, 
by  proof  that  after  the  pleadings  were  made  up,  himself,  the 
plaintiff,  and  others,  had  become  joint  proprietors  of  the  slave 
by  the  death  of  a  person  in  whom  a  life  estate  was  vested?  2, 
If  the  form  of  the  issue  will  prevent  the  defendant  from  defeat- 
ing a  recovery  of  the  slave  or  his  value,  may  he  not  show  the 
death  of  Mrs.  Bainey,  and  avoid  damages  for  the  detention 
since  that  time  ? 

1.  In  Co.  lit.  288,  it  is  laid  down:  ''  If  the  defendant  plead 
turn  deHnel,  he  may  give  in  evidence  a  gift  by  the  plaintiff,  for 
that  shows  he  does  not  detain  his  goods.*'  It  was  said  by  Gase- 
lee,  J. ,  in  Philips  v.  Bobinsan,  4  Bing.  106:  **  1  had  some  doubts 
at  first  whether  want  of  property  in  the  plaintiff  might  be  given 
in  evidence  on  non  detinei,  but  the  passage  from  Lord  Coke  ren- 
ders that  point  clear.  If  the  defendant  relies  on  a  lien,  that 
must  be  specially  pleaded:  but  he  may  give  in  evidence  under 
non  deUnet,  that  the  plaintiff  has  no  property  in  the  thing  sought 
to  be  recovered."  So  in  detinue  for  slaves,  parol  evidence  to 
prove  that  a  deed  by  which  they  were  conveyed,  was  executed 
for  the  purpose  of  defrauding  creditors,  was  held  admissible 
under  the  plea  of  non  detinet :  SiraUon  v.  Minnis,  2  Munf.  329; 
and  the  defendant  in  detinue  may  protect  himself  on  the  plea 
of  non  detinet,  by  proving  that  he  and  those  under  whom  he 
claims,  had  possession  of  the  property  in  controversy  for  the 
length  of  time  which  the  statute  of  limitations  makes  a  bar  to  a 
recovery:  Elam  v.  Btisa,  4  Id.  301. 

Although  it  may  be  allowable,  under  the  general  issue,  to  give 
in  evidence  any  matter  to  show  that  the  defendant  does  not  de- 
tain the  plaintiff's  goods — that  the  latter  has  given  them  to  the 
defendant  or  some  third  person,  yet  it  is  not  admissible  to  ad- 
duce testimony  of  such  matter  of  defense  arising  subsequently 
to  the  pleadings  being  made  up.  In  Sadler  v.  Fiaher'a  Adm'rs, 
8  Ala.  200,  we  said,  *'  there  was  a  distinction  as  to  a  ground  of 
defense  which  has  arisen  after  issue  JQined,  and  as  to  matter 
arising  pending  the  suit,  but  before  plea.  In  the  former  case, 
the  defendant  must  plead  puis  darrein  continuance;  in  the  latter  '1 

he  should  show  that  his  defense  arose  pending  the  writ,  and  in- 
sist that  the  plaintiff  should  not  further  have  or  maintain  his 
action,"  etc.  See  also  1  Chit.  PL  657,  9th  Am.  ed.  The  re- 
lease of  the  defendant — ^his  bankruptcy — an  award,  or  accord 
and  satisfaction,  etc.,  if  occurring  after  issue  joined,  should  be 
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pleaded  ptii$  darrein  c<nUinuance;  Id.  657,  668;  Kinnear  v.  2iir- 
rant,  15  East,  622;  Biggs  v.  Cox,  4  Bam.  &  Oress.  920;  Jackson 
Y,  Bich,  7  Johns.  194;  WaMnson  v.  Inglesby,  5  Id.  392;  Bourne  t. 
Joy,  9  Id.  221;  Doe  ▼.  TFinn,  5  Pet  232.  So,  it  may  be  pleaded 
in  abatement,  that  Vkfeme  sole  plaintiff  has  married,  or  in  an  ac- 
tion bj  an  administrator  that  the  plaintiff's  letters  of  adminis- 
tration have  been  revoked  puis  darrein  oofnJtintidsnce.  And  a  de- 
fendant sued  as  an  executor  de  son  tori,  may  plead  that  he  has 
since  obtained  letters  of  administration,  so  as  to  support  a  pre- 
vious plea  of  retainer  in  the  character  of  executor:  1  Gliit.  PI. 
658. 

In  Morgan  v.  Cone,  1  Dev.  &  B.  L.  234,  it  was  decided,  that 
if  the  plaintiff  in  an  action  of  detinue  gets  possession  of  the 
thing  sued  for  after  issue  joined,  that  fact  may  be  pleaded  puis 
darrein  continvunce  in  abatement  of  the  suit;  but  such  plea 
would  not  be  good  in  bar.  Further,  in  detinue,  damages  are 
only  consequential  upon  the  recovery  of  the  thing  sued  for;  if, 
therefore,  the  plaintiff  obtains  possession  of  it  pending  the  suit, 
he  can  not  proceed  for  the  damages,  but  the  suit  fails  altogether. 
"  When  a  plaintiff,"  say  the  court,  *'  brings  an  action  of  detinue, 
and  regains  possession  of  the  thing  detained,  he  falsifies  his 
writ  by  his  own  act,  and  thereby  defeats  that  action.  It  is  a 
settled  rule,  that  wherever  the  plaintiff  falsifies  his  own  writ,  and 
this  appears  to  the  court,  the  writ  abates,"  not  only  as  to  the 
thing  sued  for,  but  as  to  the  damages  and  costs,  which  are  a 
fruit  or  consequence  of  the  recovery  of  it.  *'  The  thing  detained 
is  all  that  is  demanded,  and  the  damages  are  awarded  to  render 
the  restitution  complete.  If  the  plaintiff,  by  his  own  act,  de- 
stroy the  right  to  restitution,  there  is  an  end  to  his  demand  of 
restitution."  There  is  nothing  in  Shepard's  Adm'r  v.  Edwards, 
2  Hayw.  186,  adverse  to  Morgan  v.  Cone,  or  to  anything  we  have 
said.  The  report  of  that  case  is  so  very  brief  that  it  does  not 
even  inform  us  upon  what  issue  it  was  tried,  or  that  there  was 
any  controversy  as  to  the  adaptation  of  the  proof  to  the  plead- 
ing.    The  principles  adjudged  are  certainly  well  founded. 

In  Austin's  Uxecviors  v.  Jones,  Gilm.  (Ya.)  341,  it  was  ad- 
judged, that  even  if  the  death  of  a  slave,  pending  an  action  of 
detinue,  could  defeat  the  action  as  it  respects  the  value,  the  fact 
of  death  should  be  put  in  issue  by  a  plea  puis  darrein  continue 
ance.  Judge  Brooke  said,  "  the  pleadings  generally,  are  the 
best  tests  of  the  law.  The  plea  of  non  detinet  traverses  the  alle- 
gations in  the  declaration,  and  puts  it  upon  the  plaintiff  to 
prove  them.    As  to  the  possession  in  the  defendant,  that  need 
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only  be  prored,  eifher  at  the  stiing  out  of  the  writ,  or  at  some 
other  tiine  before.''  He  addsj  that  this  proof  of  possession, 
with  evidence  of  the  Talne  being  adduced,  the  plaintiff's  case  is 
made  out;  and  it  follows,  that  any  negative  proof  by  the  defend- 
ant, as  to  the  possession  after  the  writ,  would  be  improper." 
The  case  of  Burnley  t.  Lambert,  1  Wash.  (Va.)  308,  decides,  that 
**  the  plea  relates  to  the  time  of  suing  out  the  writ,  or  to  some 
previous  period,  as  regards  the  possession,  and  not  to  a  time 
subeequent."  Hence  the  learned  judge  concluded,  that  proof  of 
the  defendant's  loss  of  the  possession  "  by  death  or  otherwise,  at 
a  later  period,  was  irrelevant  to  the  issue."  Judge  Boane  laid 
down  the  same  principles,  and  for  the  purpose  of  showing  that 
the  plea  of  rum  detinel  related  to  the  time  of  the  institution  of  the 
«mt,  he  dted  Smiih  v.  Walker,  Id.  136;  Henderson  v.  jPoote,  3  Call. 
248;  Harrison  v.  Brock,  1  Munf .  22.  And  after  discussing  the 
point  adds:  ''These  principles,  and  these  cases,  then,  clearly 
prove  that  the  jury  were  limited  by  the  pleadings  in  this  case,  to 
the  proof  of  a  possession,  at  the  time  of  the  institution  of  the 
suit,  an4«had  no  right  to  receive  evidence,  or  find  a  verdict 
touching  the  non-existence  of  that  possession,  as  at  the  time  of 
rendering  the  verdict.  That  was  a  point  ulterior  to  the  one 
made  by  the  pleadings.  It  was  not  in  issue,  and  therefore  it 
was  irregular  to  offer  evidence  in  relation  to  it,  or  find  it  by  the 
verdict."  These  citations  are  direct  to  the  point,  and  rest  upon 
a  foundation,  which  a  court  professing  to  follow  the  guidance  of 
precedent  can  not  overturn.  They  very  satisfactorily  establish, 
that  if  the  defendant  would  have  availed  himself  of  the  conse- 
quences resulting  from  the  death  of  Mrs.  Bainey,  he  should 
have  interposed  a  plea  of  puis  darrein  coniinrmnce;  setting  out 
the  fact  with  appropriate  allegations.  Whether  such  a  plea 
should  be  in  abatement,  or  bar,  we  need  not  determine.  But  as 
the  plaintiff  had  a  good  cause  of  action  at  the  time  of  the  com- 
mencement of  his  suit,  and  has  not,  in  the  language  of  the  law, 
falsified  his  writ  by  any  act  of  his  own,  we  are  strongly  inclined 
to  think  that  no  plea  could  be  so  framed  as  to  prevent  him  from 
recovering  damages  to  the  extent  of  the  hire  of  the  slave,  up  to 
the  death  of  Mrs.  Bainey,  or  to  throw  on  him  the  payment  of 
the  costs  which  had  accrued  when  the  plea  was  pleaded. 

2.  What  has  been  said  upon  the  first  question,  is  altogether 
appropriate  to  the  second,  and  if,  under  the  plea  of  non  detinet^ 
it  is  not  allowable  to  show  the  determination  of  the  plaintiff's 
interest  in  the  slave,  after  issue  joined,  and  defeat  a  recovery  of 
the  slave,  or  his  value,  the  defendant  can  not  show  this  fact. 
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and  thus  xestnct  the  recoTeiy  of  damages.  This  conclusion  is 
an  obTious  sequence  from  the  principles  of  pleading  discussed, 
and  requires  no  further  argument  to  support  it.  This  may  be  a 
hard  case  upon  the  defendant,  and  the  result  give  to  the  plaint- 
iff more  than  in  moral  justice  he  is  entitled  to  recover.  How- 
ever this  may  be,  we  can  not  accommodate  the  principles  of  law, 
so  as  to  make  our  judgments  the  consummation  of  strict  right; 
but  if  the  parties  will  remember  the  relation  they  bear  to  each 
other,  and  that  the  golden  rule  requires  us  to  do  unto  others  as 
we  would  that  others  should  do  unto  us,  they  will  have  no  diffi- 
culty in  adjusting  their  differences.  We  have  but  to  add,  that 
the  judgment  of  the  circuit  court  is  affirmed. 


Statute  of  Limitations  of  Anothxr  Stati  does  not  bar  a  recovery  in  the 
courts  of  Mississippi,  except  where  it  has  operated  to  confer  a  title  to  prop- 
erty while  situate  in  such  state:  Hamilton  v.  Cooper,  12  Am.  Dec.  588.  And 
when  a  demand  is  barred  by  the  existing  laws  of  a  foreign  country  where  the 
ooDtnict  was  made,  it  can  not  be  revived  by  transferring  it  to  an  inhabitant 
of  another  state:  Woodbridge  v.  Austin,  4  Id.  740.  Although  a  debt  con- 
tracted between  aliens,  resident  abroad,  is  barred  by  the  foreign  statute  of 
limitations  before  they  remove  to  this  country,  if  the  suit  is  commenced  in 
this  country  within  six  years  after  their  arrival  here,  the  local  statute  can  not 
be  pleaded:  Bulger  v.  Boehe,  22  Id.  359. 

Mattrbs  of  Defense  Abisino  aiteb  Issue  Joinbd  must  be  pleaded  piti» 
darrein  continuance,  or  evidence  oonoeming  them  will  not  be  received:  Boj^ 
V.  Weeks,  43  Am.  Dec.  749,  and  note  750,  where  the  cases  to  this  point  in  thia 
series  are  collected. 
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[18  Alabama,  282.] 

Vabiakgb  of  Execution  fbom  the  Judgment  does  not  make  the  exeon 

tion  an  absolute  nullity. 
Execution  may  be  Amended  and  made  to  agree  with  the  judgment. 
Cebtificate  of  Clebk  of  Supbeme  Ck>UBT  that  a  case  has  been  heard 

and  judgment  affirmed  on  error,  is  prima  facie  evidence  of  that  fact. 
Shebiff  Who  Aoquibbs  an  Intsbest  in  Land  He  Sells  is  an  incompe- 

tent  witness  to  prove  the  levy  of  the  Ji.  fa, 
Eefusal  of  the  Coubt  to  Pebmit  the  Shebcff  to  amend  his  retoms 

to  the  writs  of  ^  fa,  pending  the  trial  of  a  cause,  can  not  be  assigned  for 

error  in  such  cause. 

Tbbspasb  to  try  tiUe.  Plea  not  guilty.  Verdict  and  jadg«^ 
ment  for  plaintiff.  Plaintiffs  claimed  as  purchasers  at  sherifTa 
sale,  and  produced  a  judgment  in  favor  of  Henry  S.  Simonton 
for  the  use  of  James  A.  McLester,  and  a  fieri  facias  in  favor  of 
James  A.  McLester,  assignee.    To  the  admission  of  the 
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f(koia»  defendants  objected,  on  the  ground  of  "vaxianoe  from  the 
judgment,  bat  the  objection  was  overmled.  Plaintiff  also 
offered  a  judgment  and  execution  in  favor  of  James  Hogan, 
executor  of  Beuben  Jones.  The  case  had  gone  to  the  supreme 
court,  and  by  the  clerk's  certificate  it  appeared  that  the  judg- 
ment bad  been  afiurmed.  Defendant  objected  to  the  sufficiency 
of  this  certificate  to  prove  that  fact,  but  the  objection  was  over* 
ruled.  Plaintiff  was  allowed  to  prove  by  the  sheriff,  against 
the  objection  of  defendant,  the  levy  of  the^/Sert/ocios,  sale,  etc., 
when  it  appeared  that  he  had  himsfllf  acquired  an  interest  in 
the  property. 

B.  F,  Porter  and  Brodie^  lot  the  plaintiff  in  error. 

E.  W.  Peck,  for  the  defendants  in  error. 

By  Court,  Gollzeb,  0.  J.  1.  If  the  execution  at  the  suit  of 
McLester  against  the  defendant  should  have  been  rejected  be- 
cause it  varied  from  the  judgment,  it  may  well  be  questioned 
whether  its  admission  prejudiced  the  defense.  The  judgment 
and  execution  in  favor  of  Hogan,  were  sufficient  to  sustain  the 
sale  and  sheriff's  deed  to  the  plaintiffs.  But  be  this  as  it  may, 
the  variance  did  not  make  the  execution  an  absolute  nullity. 
In  Cawthom  v.  Knight^  11  Ala.  579,  it  was  held,  that  courts,  in 
virtue  of  their  power  over  process  issued  by  them,  or  their 
officers,  without  the  aid  of  legislation  may  amend  an  execution 
by  striking  therefrom  the  name  of  a  person  who  is  improperly 
joined  as  a  defendant  with  several  others,  without  impairing  its 
validity  as  to  those  against  whom  it  should  have  issued.  A 
misnomer  on  a  ca.  sa.  has  been  amended  after  it  has  been  exe-- 
cuted:  JUackie  v.  Smiih,  4  Taunt.  322;  Barnes'  Notes,  10.  And 
an  amendment  has  been  allowed,  so  as  to  make  the  amount 
agree  with  the  judgment,  where  it  is  variant:  Stevenson  v.  CasUe^ 
1  Chit.  849.  So  an  execution  tested  after  the  plaintiff's  death, 
has  been  amended  to  make  it  conform  to  the  truth  of  the  case: 
Set^py  V.  Parris,  6  T.  R.  868;  Shaw  v.  MaxweU,  Id.  450;  Center 
V.  BUlinghurst,  1  Cow.  83.  In  the  case  cited  from  11  Ala.  ui 
mipra,  we  say  it  is  difficult  to  prescribe  limits  to  this  salutary 
power  possessed  by  the  courts,  of  permitting  amendments  in 
their  process,  whether  mesne  or  final.  It  was  then,  clearly 
competent  for  the  circuit  court  to  have  directed  the  execution 
in  favor  of  McLester,  to  have  been  so  amended  (if  necessary), 
as  to  conform  to  the  judgment  upon  which  it  was  founded;  and 
it  should  not  have  treated  it  as  a  nullity — ^furnishing  no  author* 
ity  for  the  levy  and  sale. 
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2.  Was  not  fhe  xedtal  in  the  exeontion  in  favor  of  Hogan, 
that  the  judgment  in  that  case  had  been  affirmed  by  the  su- 
preme ooTvA,  prima  facie,  evidence  of  the  fact?  If,  however, 
other  evidence  of  the  fact  was  necessary,  the  certificate  of  the 
derk  of  this  court  is  altogether  sufficient.  This  is  an  official 
paper,  which  he  is  required  by  statute  to  make  as  a  direction  to 
the  primaiy  court  in  its  farther  proceedings.  If  there  was  an 
issue  involving  the  identity  or  verity  of  the  ^ecord,  perhaps  an 
exemplification  of  the  transcript  from  the  appellate  court  might 
have  been  required;  but  in  the  posture  of  the  case  at  bar,  no 
such  requisition  could  be  made.  See  Draughan  v.  Ibmbeckbee 
Bank,  3  Stew.  54. 

3.  We  think  the  sheriff,  Poe,  was  an  interested  witness  for 
the  plaintiffs,  and  his  testimony  should  have  been  excluded. 
Although  the  contract  between  himself  and  Abemathy  was  by 
parol,  or  even  verbal,  yet  prima  fade  it  imposed  on  him  the 
duty  of  reconveying  the  house  and  lot,  and  refunding  the 
money,  or  of  conveying  his  interest  in  the  lands  in  question  to 
Abemathy.  This  proposition  seems  to  us  too  plain  to  require 
illustration,  and  is  perhaps  best  proved  by  its  mere  statement. 
If  this  be  so,  the  witness  will  be  bound  to  return  to  his  vendee 
what  he  has  received  from  him,  or  be  otherwise  chargeable  upon 
his  contract,  and  lose  all  interest  in  the  lands  if  the  plaintifEs 
are  unsuccessful;  but  if  the  plaintifib  recover,  then  he  will  re- 
tain the  house  and  lot,  and  money,  and  Abemathy  will  take  his 
interest  in  the  lands.  Thus  we  see,  if  the  party  calling  the  wit- 
ness, succeeds,  the  witness  will  hold  property  and  money  to  a 
considerable  amount,  but  if  the  opposite  result  takes  place,  he 
will  lose  all  without  the  prospect  of  reimbursement.  Here  is 
not  the  case  of  an  equilibrium  of  interest,  but  a  dear  prepon- 
derance in  favor  of  the  party  who  is  seeking  the  benefit  of  the 
testimony. 

4.  The  refusal  of  the  court  to  permit  the  sheriff  to  amend  his 
returns  to  the^.  fas,  was  not  the  decision  of  a  point  arising  upon 
and  pertinent  to  the  trial;  but  was  an  independent  and  collat- 
eral matter.  The  amendment  was  asked  by  the  defendant  that 
the  proceedings  under  the  executions  might  be  truly  shown* 
This  motion  should  have  been  made  before  the  trial  was  entered 
upon  (though  perhaps  it  might  be  competent  to  give  leave  to 
amend  at  any  time),  and  if  improperly  denied,  it  could  be  en- 
forced by  some  direct  proceeding;  but  for  the  reasons  stated,  it 
can  not  be  assigned  for  error  in  the  present  case.    For  the  error 
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in  the  admiflflion  of  Poe  acTa  witness,  the  judgment  of  the  cixomt 
court  is  xereraed  and  the  cause  remanded. 


Tabzavcb  BKrwxBN  ExxounoN  AMD  JuDOMXNT:  See  Chrdkam  ▼.  Price,  18 
Am.  Dec.  100,  and  note  201,  where  the  sabject  ia  diwcniwed  at  length. 
When  an  execution  Is  void  for  ▼aziance  in  reciting  jadgment:  See  J>en  est 
4m.  Walker  ▼.  MarehaU,  45  Id.  502;  when  ToidaUe:  Bybee  ▼.  Aahbv,  43 
Id.  47. 

AmirnifKHT  ov  ESzBOunoir  bo  as  to  make  it  conform  to  the  judgment  in 
caae  of  Tariance  can  not  be  made  upon  ex  parte  application  after  the  lapse  of 
fsrend  years:  Bj/bee  ▼.  AMy,  mipra,  and  note  p.  52,  where  the  cases  to 
this  point  in  this  series  are  collected. 

LnmnT  to  DiaQUAUFr  Witnxss:  See  Riddle  ▼.  Diaeom,  44  Am.  Deo.  207, 
sod  note  210. 
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[18  Amuama,  490.] 

DncuBBXB  Bbinos  thx  Whole  Rkcord  before  the  Goubt,  and  upon  exam- 
ination, jadgment  will  be  given  against  the  party  who  committed  tho 
first  faolt. 

AcnoN  roB  Wboxoful  akd  Vexatious  Attachment. — When  any  original 
attachment  has  been  wrongfally  and  vexatioosly  sned  oat,  the  defendant 
may  at  any  time  commence  sait  for  damages,  and  is  not  confined  to  bis 
action  on  the  bond. 

Idem. — Form  of  Declabation  Approved. 

Kew  JbLSMEDT  beino  Given  bt  STATUTE  does  not  take  away  the  common  law 
remedy  already  existing. 

Matfxb  Pbofxb  fob  Two  Counts  mat  be  Embbaosd  ik  One,  where  special 
dt^morrers  have  been  abolished. 

Ik  an  Action  fob  Wbonoful  and  Vexatious  Attachment  it  is  no  answer, 
that  the  party  "had  good  reason  to  believe,  and  verily  did  believe,  that 
the  said  "  parties  saed  *'  were  aboat  to  dispose  of  their  property  frauda- 
lently,  with  intent  to  avoid  the  payment  of  the  debt  saed  for,"  etc. 

In  Action  fob  Wrongful  and  Vexatious  Attachment,  defendant  may 
show  that  he  acted  in  good  faith,  in  order  to  disprove  malice  and  avoid 
exemplary  or  vindictive  damages;  bat  sach  a  plea  is  not  a  bar  to  the 
action. 

Obtbctions  to  QuEsnoNS  in  Deposition  because  Leading  mast  be  made 
when  the  questions  are  propounded,  and  can  not  be  made  for  the  first 
time  at  the  triaL 

Uhdeb  General  Objection  to  a  Question,  Part  of  Which  is  Proper, 
court  may  overrule  the  objection,  and  is  not  bound  to  distinguish  and 
Msparate  the  legal  from  the  illegal. 

Obnbbal,  Vaoub,  akd  Indefinite  Motions  will  not  be  entertained  by  the 
ooart— each  as  "exclude  the  latter  part  of  the  answer  of  John  D.  Win* 
throp  to  the  fourth  interrogatory,"  or  "  exclade  so  much  of  the  answer 
to  the  fifth  interrogatory  as  was  matter  of  opinion." 
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liBADnro  QmsnovB  abb  Suoh  as  Suoanr  thi  Asbwbb  Dbsoled;  bat 

where  qaeetioDB  merelj  call  the  attention  of  the  witness  to  the  sabject- 

matter,  they  are  not  to  be  considered  leading. 
Katubal  Proxzmatb  and  Leoal  Results  are  all  that  damages  can  be  re* 

covered  for,  even  nnder  a  statnte  entitling  one  "to  recover  cmy  dam* 

age,"  etc. 
Daxaobs  fob  a  Joibt  Injtjbt  only  can  be  recovered  by  a  mercantile  firm 

sning  for  injury  done  to  their  joint  business,  and  in  such  a  suit  the  pri- 
vate feelings  of  the  partners  are  not  a  proper  subject  of  inquiry. 
Sfbcial  Dakaob  can  not  be  Pboyed  unless  alleged  in  the  deckratiou. 
Opzkions  ob  Beuef  of  WrrNBSSES  abb  not  Pbopbb  in  Evidbngb;  they 

should  depose  only  to  facts,  and  such  facts  too  as  come  within  their 

knowledge. 
Lobs  of  Mebgantilb  Chabacter  and  Gbedit  of  a  firm  may  be  proved  by 

reputation,  and  compensated  in  an  action  on  the  case. 
Uhdeb  Genebal  Avebments  in  a  Deolabation  it  is  proper  to  show  aa 

sources  of  injury  the  general  loss  of  credit  and  mercantile  character  of 

the  firm,  but  not  the  loss  of  any  particular  customer. 
Loss  Resultino  fbom  a  Forced  Sale,  under  an  assignment,  Lb  not  a  nat« 

nral  or  proximate  consequence  of  an  attachment  by  a  creditor  previous 

to  the  assignment  by  the  debtor. 

Ga8b  by  defendant  in  error,  for  wrongful  and  malioiouB  su- 
ing out  of  an  attachment  by  plaintiffs.  Defendant  pleaded  fiTi» 
pleas.  The  first  and  second  plaintiffs  took  issue  upon,  and  de 
znurred  to  the  third,  fourth ,  and  fifth.  Plaintiffs  were  merchants, 
partners  in  Montgomery,  and  owed  defendant  upon  two  promis- 
sory notes,  upon  which  defendant  commenced  suit,  and  sued  oui 
ancillary  attachment,  which  was  levied  upon  plaintiffs'  stock  of 
merchandise.  Jury  found  for  plaintiffs  ten  thousand  dollars, 
for  which  judgment  was  rendered.  Defendant  appealed.  The 
opinion  sufficiently  states  the  other  facts. 

Yancey  y  and  T.  and  J,  Williams^  for  the  plaintiff  in  error. 

J,  A,  CampbeU  and  H,  W.  HiMiard,  contra. 

By  Court,  Chilton,  J.  It  is  a  well-established  rule  of  plead- 
ing, that  a  demurrer  brings  the  whole  record  before  the  court, 
and  that  the  court  upon  an  examination  of  the  record,  will  give 
judgment  against  the  party  who  committed  the  first  fault: 
United  Stages  y.  Oumey  et  aZ.,  4  Cranch,  333;  Ansly  v.  Mock,  8 
Ala.  444.  This  rule  applies  to  the  case  under  consideration, 
and  imposes  upon  us  the  necessity,  not  only  of  considering  the 
sufficiency  of  the  pleas  to  which  the  demurrer  was  sustained, 
but  also,  the  sufficiency  of  the  plaintiffs  declaration;  for  if  that 
be  wanting,  the  demurrer  should  have  been  visited  upon  the 
plaintiff  as  having  committed  the  first  fault:  Fruit  v.  Lctory,  1 
Port  107. 


j 

I 


Jan.  1848.]  Donnell  v.  Jones.  61 

The  declaration  avers,  that  Bichard  Jones,  Gteoige  G.  Jack« 
son,  and  Samnel  Jones,  merchant  copartners,  under  the  name 
and  style  of  Bichard  Jones  &  Co.,  were  engaged  in  the  mercan- 
tile business,  in  the  city  of  Montgomery,  and  had  committed 
no  act  of  fraud  whatever,  nor  contemplated  any  fraudulent  sale 
of  their  goods,  wares,  and  merchandise,  and  not  being  liable  or 
subject  to  have  a  writ  of  attachment  issued  out  against  them, 
but  being  in  great  regard,  reputation,  and  credit  among  all  per- 
sons with  whom  they  had  dealings,  the  defendant,  well  know- 
ing the  premises,  but  falsely,  wickedly,  and  maliciously  intend- 
ing to  aggrieve  and  oppress  the  plaintiffs,  to  bring  them  into 
disgrace,  and  put  them  to  great  expense,  etc.,  and  to  cause  them 
to  be  regarded  as  insolvent,  dishonest,  and  wholly  unworthy  of 
credit,  and  to  cause  them  to  give  up  their  business,  and  to  suffer 
their  goods,  etc.,  to  be  seized,  etc.,  did  make  an  affidavit,  which, 
with  the  attachment,  is  set  out  in  the  declaration,  and  in  which 
said  Donnell  swears  to  the  amount  due  him  from  Bichard  Jones 
&  Co. ;  that  he  had  instituted  suit  to  recover  the  same,  and  that 
said  firm  was  about  fraudulently  disposing  of  their  property,  to 
avoid  the  payment  of  the  debt  sued  for.  After  averring  the 
levy  of  the  attachment,  and  seizure  of  the  goods  of  plaintiffs, 
in  virtue  of  it,  the  declaration  proceeds,  ''  and  the  said  plaint- 
iffs, by  means  of  the  suing  out  said  attachment  against  the 
estate  of  the  said  plaintiffs,  and  the  several  proceedings  had 
thereon,  have  lost  their  credit  and  reputation,  with  and  amongst 
all  their  friends,  neighbors,  and  acquaintances,  and  all  persons 
with  whom  they  had  business  transactions,  and  have  lost  the  use, 
benefit,  and  advantage  of  their  said  business,  and  been  forced 
wholly  to  abandon  it,  and  to  expend  large  sums  of  money  in 
defending  against  said  attachment,  and  by  means  of  the  prem- 
ises, have  been  wholly  ruined  in  their  circumstances,"  etc. 

2.  On  the  part  of  the  plaintiffs  in  error,  it  is  insisted  that  the 
action  was  misconceived — ^that  the  plaintiffs  below  should  have 
brought  his  action  upon  the  bond  given  by  Donnell,  in  order  to 
procure  the  issuance  of  the  attachment,  as  required  by  the  stat- 
ute: Dig.  61,  sec.  84.  We  do  not  agree  with  the  counsel  in  this 
position.  The  act  of  1837  provides,  that  when  any  original  at- 
tachment shall  have  been  wrongfully  or  vezatiously  sued  out, 
the  defendant  may  at  any  time  commence  suit  against  the  plaint- 
iff suing  out  the  same,  and  recover  any  damages  which  he  may 
have  sustained,  or  to  which  he  may  be  entitled  on  account 
thereof,  whether  the  suit  commenced  by  attachment  be  ended  or 
not:  LL,  seo.  82.    This  statute  has  been  construed  to  embrace 
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the  suing  out  of  ancillary  as  well  as  original  attachments — a  con- 
Btniction  which  has  for  some  time  been  acted  upon  in  our  courts, 
and  from  which  we  do  not  feel  at  liberty  now  to  depart.  See 
Kirksey  v.  Jones,  7  Ala.  622;  McCuUough  Y.Walian,  11  Id.  492. 
An  action  on  the  bond  required  to  be  given  on  the  issuance  of 
original  attachments,  is  governed  by  the  same  rules  as  an  action 
upon  the  case:  Hill  v.  Bushing,  4  Id.  213;  Eemdon  v.  Forney, 
Id.  243.  If  the  attachment  was  wrongfully  sued  out,  then  the 
defendant  in  the  attachment  can  only  recover  for  the  actual 
damage  he  has  sustained,  but  if  not  only  wrongful,  but  vexa- 
tious, or  (which  is  the  same  thing)  malicious,  then  vindictive 
damages  may  be  recovered:  McCuUough  v.  Walton,  supra. 

Admitting,  that  at  the  common  law,  no  action  lies  for  the 
misuse  of  legal  process,  unless  the  pairty  acted  from  malice,  or 
was  guilty  of  fraud  or  oppression,  or  gross  negligence,  and  that 
the  statutes  designed  to  enlarge  the  common  law  remedy  by  ex- 
tending the  right  of  action  to  the  wrongful  suing  out,  in  cases 
where  the  ingredient  of  malice  is  wanting,  still,  the  argument 
avails  nothing  for  the  plaintiff  in  error.  It  is  perfectly  clear, 
the  statute  did  not  design  to  take  away  the  common  law  remedy. 
That  it  is  cumulative,  and  does  not  restrict  the  remedy  of  the  in- 
jured party  to  the  attachment  bond,  and  inasmuch  as  the  statute 
inhibits  the  defendant  in  attachment  from  putting  in  issue  the 
grounds  upon  which  it  is  sued  out,  it  follows  he  is  not  bound  to 
wait  until  the  attachment  suit  is  determined,  but  may  institute 
his  suit  at  any  time,  to  recover  such  damages  as  he  has  sustained 
by  the  wrongful  and  malicious  use  of  the  process  of  the  court. 
It  is  unnecessaiy  for  us  to  re-examine  the  point,  which  appears 
to  be  settled  in  the  case  of  Kirksey  v.  Jones,  7  Ala.  622,  as  to 
whether,  if  the  party  sues  merely  for  the  wrongful  suing  out  the 
attachment,  his  action  must  be  on  the  bond,  and  not  case,  as  the 
point  does  not  arise  in  the  case  before  us,  which  is  not  merely 
for  the  wrongful,  but  the  malicious  act  of  the  plaintiff  in  error. 

The  effect  of  a  different  rule,  however,  in  connection  with 
our  former  decisions,  will  best  show  the  propriety  of  that  point 
in  the  adjudication.  Suppose,  as  insisted  upon  by  the  counsel 
for  the  plaintiff  in  error,  the  injured  party  is  confined  to  hi3 
action  upon  the  bond  executed  upon  the  issuance  of  the  ancil- 
lary attachment.  The  bond,  unlike  that  required  in  originid 
attachments,  is  *'  to  pay  all  such  damages  and  cost  as  the  party 
defendant  may  sustain  by  the  wrongful  suing  out  said  attach- 
ment/' and  is  to  be  in  the  penalty  of  double  the  amount  sworn 
to  be  due:  Clay's  Dig.  62,  sec.  34.    No  more  than  the  penally 
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of  ihe  bond  can  be  recovered  in  an  action  of  debt  or  covenant 
upon  the  bond  itself:  Eemdon  y.  Ibmey  et  oZ.,  4  Ala.  247. 
Now,  if  an  individtialy  incited  by  the  most  selfish  and  malignant 
feelings  which  competition  in  business  may  serve  to  engender, 
should  obtain  an  attachment  upon  a  note  for  fifty  dollars  on 
grounds,  falsely  and  maliciously  alleged,  inyolving  moral  turpi- 
tude, and  thus  succeed  in  his  design  of  ruining  his  rival,  the  in-< 
jured  party,  in  the  prostration  of  his  credit  and  business,  may 
have  sustained  damage  to  the  amount  of  ten  thousand  dollars,  as 
a  natural  and  proximate  consequence  resulting  from  such  wrong* 
ful  and  malicious  act.  The  common  law  in  such  case^  allows 
the  jury,  if  they  choose,  to  make  an  example  of  the  defendant, 
when  sued  for  redress,  and  will  allow  them  to  go  beyond  the 
actual  damage  the  party  has  sustained.  But  what  could  he  re- 
cover if  confined  to  the  bond?  One  hundred  dollars!  We  can 
not  intend  that  the  legislature  designed  the  statute  thus  to  oper- 
ate, by  taking  away  the  common  law  remedy.  We  do  not  re- 
gard the  declaration  as  counting  upon  the  loss  of  character  of 
the  plaintiffs  as  merchants,  resulting  from  the  words  in  the  affi- 
davit, charging  an  intention  to  conmiit  a  fraud  in  avoiding  the 
payment  of  the  debt  sued  for.  It  is  certainly  true  that  words, 
used  in  the  course  of  judicial  proceedings,  can  not  be  made  the 
foundation  of  an  action. 

In  this  case,  however,  the  gravamen  of  the  action  is  the  injuiy 
which  accrues  from  the  wrongful  and  malicious  suing  out  the 
attachment.  The  injury  to  the  credit,  etc.,  of  the  firm  is  but  a 
consequence  of  that  act,  or  is  stated  in  the  declaration  as  in- 
ducement. The  declaration,  we  think,  is  in  accordance  with 
the  forms  found  in  the  most  approved  works  on  pleading.  See 
2  Chit.  PI.,  marg.  p.  619,  620;  8  Went.  PI.  813.  But  if  it  were 
true,  that  the  plaintiffs  could  not  recover  for  any  damage  result- 
ing from  loss  of  character  and  credit  (and  we  shall  have  occa- 
sion to  notice  this  point  more  particularly  hereafter),  still,  we 
thinky  that  as  the  declaration  sets  forth  other  injurious  conse- 
quences resulting  from  the  tortious  act  complained  of,  the  court 
might  regard  it  as  sufficient,  rejecting  as  surplusage  the  aver- 
ment of  consequential  damage  from  loss  of  character,  etc. :  1 
Chit.  PI.  196;  Evana  v.  Watroua,  2  Port.  205.  And  although  a 
connected  history  of  the  injury  the  plaintiffs  below  may  have 
sustained,  contained  matter  proper  for  two  counts,  still,  it  may 
be  embraced  in  one:  Id.;  Abercrombie  v.  Knox  S  Co.^  9  Id.  629; 
since  by  our  statute  special  demurrers  have  been  abolished:  Dig. 
834,  sec.  119;  CasOea  v.  McMaih,  1  Ala.  326.    Various  other 
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objecidons  have  been  taken  to  the  declaration^  which  we  will 
notice  more  fully  when  we  come  to  consider  the  admissibility  of 
the  testimony  which  was  objected  to  on  the  part  of  the  plaintiff 
in  error. 

4.  The  demurrer  was  properly  sustained  to  the  third,  fourth, 
and  fifth  pleas  of  defendant  below.  The  third  plea  attempts  to 
justify  the  issuance  of  the  attachment,  upon  the  ground  ''  that 
the  plaintiff  in  error  had  good  reason  to  believe,  and  did  Terily 
believe,  that  the  said  Bichard  Jones  &  Co.  were  about  to  dispose 
of  their  property  fraudulently,  with  intent  to  avoid  the  pay- 
ment of  the  debt  sued  for,"  etc.  The  grounds  of  such  belief, 
as  stated  in  the  plea, 'are:  1.  That  said  Bichard  Jones  had  in- 
formed defendant  below  that  the  firm  of  B.  J.  &  Go.  was  unable 
to  pay  its  debts  then  due  and  unpaid.  2.  That  before  the  issu- 
ance of  the  attachment,  said  Bichard  informed  him,  if  the  said 
firm  were  driven  by  their  creditors,  they  would  make  an  assign- 
ment to  Messrs.  Bives,  Battle  &  Go.  of  Mobile,  to  whom  they 
were  indebted  to  about  twenty-four  thousand  dollars.  8.  And 
because  said  Bichard  Jones,  before  the  suing  out  the  attach « 
ment  by  the  plaintiff  in  error,  informed  him  **  that  the  pecun- 
iary difficulties  under  which  said  firm  labored  had  been  made 
known  to  said  Bives,  Battle  &  Go.,  but  should  not  be  extended 
to  any  of  the  creditors  save  the  plaintiff  in  error."  The  fourth 
plea  asserts  the  insolvency  of  the  defendants  in  error  at  the 
time  the  attachment  was  sued  out,  and  sets  forth  numerous  large 
demands  existing  and  unpaid  against  them.  The  fifth  is  but  a 
repetition  of  the  third,  omitting  the  reasons  upon  which  the 
party's  belief  was  founded. 

In  Alexander  v.  HvichinBon^  9  Ala.  825,  the  circuit  court  had 
charged  the  jury,  ''  that  if  the  defendant,  when  he  made  the  affi- 
davit, had  good  reason  to  believe  the  fact  to  be  as  therein  stated, 
such  belief,  founded  on  sufficient  reason,  in  law  justified  the  su- 
ing out  the  attachment,  and  in  that  event,  the  jury  should  find 
for  the  defendant."  This  court  held  the  charge  erroneous,  and 
reversed  the  cause,  deciding  that  the  plaintiff  in  the  attachment 
sued  it  out  at  his  peril.  If  the  plaintiff  in  good  faith  believed  the 
cause  stated  in  his  affidavit  existed,  and  acted  without  any  mal- 
ice, he  would,  as  we  have  before  stated,  be  responsible  only  for 
the  actual  damage  which  the  defendants  in  the  attachment  had 
sustained;  but  if,  in  addition  to  its  being  wrongfully  sued  out> 
it  was  also  vexatious  or  malicious,  then  exempliury  damages  may 
be  superadded.  The  principle  settled  in  the  above  case,  as  well 
as  the  case  of  Kirksey  v.  Janes,  7  Id.  627,  is  conclusive  against 
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ilie  ihiid  and  fifOi  pleas.  The  foiirih  plea  is  no  answer  to  ttie 
dedaiaiion.  That  the  fiim  of  Biohard  Jones  &  Oo.  was  unable 
to  pay  all  the  demands  against  it,  could  not  justify  a  xesort  to 
the  extraordinary  process  of  attachment.  The  fact  of  insolv- 
ency was  proper  to  be  given  in  evidence,  as  a  eircnmstance  to 
be  considered  by  the  jury  in  ascertaining  the  damage  the  de- 
fendants in  the  attachment  had  sustained  by  the  wrongful  and 
vexatious  suing  out  of  the  attachment^  as  aflfecting  the  credit  of 
the  firm,  but  certainly  could  constitute  no  bar  to  a  recovery, 
else  an  insolvent  man  could  never  sue  for  injury  done  to  his 
property  by  a  wrongful  and  malicious  resort  to  tiie  process  of 
the  court;  and  as  his  creditors  in  such  case  could  not  Tnainfain 
an  action,  the  anomaly  would  be  presented,  of  a  grievous  wrong 
and  consequent  injury,  without  any  remedy.  The  plea  responds 
merely  to  one  of  the  facts  stated  in  the  declaration  in  aggrava- 
tion of  damages,  when  it  purports  to  answer  and  bar  the  whole 
action:  1  Chit.  PL  468,  456;  Nevins  v.  Eeder,  6  Johns.  63;  Bal- 
let V.  HolmeB,  18  Id.  28;  the  gist  of  which  action  is,  the  injury 
consequent  upon  the  wrongful  and  vexatious  suing  out  the  at- 
tachment: 1  Saund.  28,  et  note;  Taylor  v.  C7ofe,  1  H.  Bl.  665; 
MhnprivaU  v.  Smiff^,  2  Camp.  175. 

6.  We  will  next  address  ourselves  to  the  various  points,  so 
elaborately  discussed  at  the  bar,  arising  out  of  the  admission  of 
testimony  in  the  court  below,  as  shown  by  the  bill  of  exceptions. 
These  perhaps  we  may  consider  with  greater  perspicuity  under 
the  following  classification:  1.  Such  objections  as  this  court  may 
not  properly  regard  as  grounds  for  reversal,  the  same  not  hav- 
ing been  properly  made  in  the  court  below.  2.  Objections  which 
question  the  admissibility  of  the  proof,  on  the  ground  that  it 
was  matter  of  opinion.  8.  That  a  portion  of  the  proof  admit- 
ted, was  secondary  hearsay  evidence.  4.  And  lastly,  that  proof 
was  allowed  of  damage  for  which  in  this  action,  and  under  the 
state  of  the  pleadings,  the  plaintiff^  below  were  not  entitled 
to  recover.  In  Taums  tt  O'Brien  v.  BuOer  S  Alford,  2  Ala.  378, 
it  was  held  that  objections  to  questions,  on  the  ground  that  they 
are  leading,  must  be  made  when  the  questions  are  propounded, 
and  can  not  be  made  for  the  first  time  at  the  trial.  See  also,  Kyle 
d  Ounter  v.  BosHck  S  Sherrod,  10  Id.  689.  So,  if  a  general  ob- 
jection be  made  to  an  entire  interrogatory,  when  part  of  it  was 
proper,  the  court  is  not  bound  to  distinguish  and  separate  the 
competent  from  the  illegal  part,  but  may  overrule  the  objection: 
Borland  v.  Walker  elal.^7  Id.  269.  And  where  objection  was 
made  to  the  whole  deposition,  "  because  of  various  defects  appa« 
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tent  from  Che  notice^  caption^  and  body  of  said  deposition,"  no 
defects  being  specifically  pointed  out,  it  was  held  the  court  waa 
not  bound  to  cast  about  in  search  of  the  grounds  for  such  unde- 
fined objections,  and  very  properly  oyerruled  the  motion  to  ex- 
clude: WaUis  Y.  Bhea  &  Boas,  10  Id.  251;  MiUon  y.  Bowland,  11 
Id.  732.  Neither  will  the  court  entertain  a  motion,  made  for  the 
first  time  at  the  trial,  to  suppress  an  entire  deposition  which  haa 
been  taken  according  to  the  statute,  upon  the  ground  that  soma 
of  the  interrogatories  are  not  sufficiently  answered:  Carter  y. 
Manning  A  Jackfsony  7  Id.  861;  Spence  y.  IfUcheU,  9  Id.  744. 
These  rules  are  designed  to  discourage  technical  objections,  and 
to  adyance  the  ends  of  justice  by  preyenting  surprise  to  tho 
opposite  parfy,  and  to  enable  the  court  to  pass  a  considerate 
judgment  upon  the  matter  to  which  its  attention  must  be  directed 
by  some  specific  exception.  They  apply  to  the  medium  through 
which  the  eyidence  is  submitted  to  the  jury,  but  not  to  the 
legality  of  the  testimony  itself;  for  it  often  happens,  the  inter- 
rogatories may  be  wholly  unexceptionable,  yet  the  witness  may 
embrace  in  his  answers  testimony  wholly  illegal,  and  in  such 
case,  ''  it  is  the  duty  of  the  court  to  protect  the  jury  against  the 
admissibiliiy  of  illegal  testimony,  no  matter  through  what  me- 
dium it  is  offered."    See  WaU  y.  WtUiamwm,  11  Id.  826, 834. 

Applying  the  principles  settied  by  these  adjudicated  cases 
(and  which  we  regard  as  recognizing  the  correct  rules  of  prac- 
tice) to  the  exceptions  before  us,  we  think  the  court  below  yery 
properly  refused  to  allow  the  motion  to  exclude  "  the  latter  part 
of  the  answer  of  John  D.  Winthrop  to  the  fourth  interrogatory," 
and  the  motion  '*  to  exclude  so  much  of  the  answer  to  the  fifth 
interrogatory  as  was  matter  of  opinion."  These  motions,  as  well 
as  the  proposal  "  to  exclude  all  and  eyery  part  of  the  testimony 
which  was  offered  by  the  plaintiffs  (below)  showing  their  credit 
was  impaired  by  suing  out  the  attachment,"  were  too  general, 
yague,  and  indefinite — ^imposing  upon  the  court  the  burden 
which  belonged  to  the  counsel,  of  sifting  and  scrutinizing  the 
proof,  to  ascertain  what  portions  came  within  the  scope  of  the 
exceptions.  The  general  objection  made  to  the  interxogatoriea 
propounded  to  the  witness  Battle,  '*  to  all  and  eyery  interroga- 
tory inquiring  of  specific  damage  or  loss  sustained  by  plaintifb, 
and  to  all  answers  on  that  subject,  and  to  all  opinions  of  the 
witness,"  falls  within  the  same  category,  and  the  court  below 
was  not  bound  to  regard  it,  for  the  reasons  aboye  stated.  The 
ioxegoing  are  the  only  objections  from  the  inyestigations  of 
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which  we  consider  ourselyeB  relieved,  and  we  turn  to  those 
which  are  properly  presented. 

In  this  connection  we  may  as  well  dispose  of  the  question 
raised  by  the  counsel  for  the  plaintiff  in  error,  as  to  the  suffi- 
ciency of  the  interrogatories  propounded  to  the  witness  Bate<t« 
We  do  not  regard  them  as  obnoxious  to  the  objection  of  being 
leading.  The  witness  is  asked  ''if  he  has  knowledge  of  the 
mercantile  business  of  the  plaintiff  in  the  city  of  Montgomery, 
to  state  the  nature,  character,  and  extent  of  the  business." 
Also,  "that  if  he  has  knowledge  of  the  levy  of  the  attachment 
on  the  goods,  wares,  and  merchandise  of  the  said  plaintiffs, 
about  the  first  of  January,  1845,  to  state  the  value  of  the  goods 
at  that  time,  and  his  means  of  knowing,'*  etc.  The  remaining 
question  requires  him  "  to  state  fully  and  accurately  the  situa- 
tion and  business  of  the  plaintiffs  before  and  after  the  levy  of 
the  attachment,  and  if  any  damage  resulted  to  the  plaintiffs  by 
reason  of  the  levy,  within  his  knowledge,  up  to  the  fifteenth  of 
April,  18AB,  to  state  particularly  how  and  in  what  manner  the 
injury  accrued,  its  extent,  and  the  witness'  means  of  knowing," 
etc.  Leading  questions  are  such  as  suggest  to  the  witness  the 
answer  desired:  1  Greenl.  Ev.  606,  sec.  434.  Such  is  not  the 
form  of  these,  but  they  call  the  attention  of  the  witness  to  the 
subject-matter,  and,  limiting  his  inquiry  within  particular  peri- 
ods, very  properly  elicit  his  information  concerning  it.  Every 
question  may  be  said  in  some  sense  to  be  leading,  and  it  would 
be  impossible  to  lay  down  any  exclusive  peremptory  rule  on  the 
subject.  The  due  administration  of  justice  requires  that  much 
discretion  must  be  left  to  the  court  tiying  the  cause,  to  be  exer- 
cised in  reference  to  the  character  of  the  investigation,  the  con- 
dition, and  disposition  of  the  witness,  and  the  peculiar  circum- 
stances attending  the  examination.  There  must  be  a  palpable 
violation  of  some  established  rule  of  law,  to  justify  this  court  in 
interfering  with  the  exercise  of  that  discretion:  Blevins  v.  Pope 
d  Sen,  7  Ala.  871;  Watson  and  Waison  v.  Anderson,  11  Id.  43; 
Ph.  Ev.,  C.  &  H.'s  notes,  724,  725. 

Before  proceeding  to  examine  particularly  the  legality  of  the 
proof  ol^ected  to,  let  us  determine  what  are  the  legitimate 
sources  of  damage  to  the  plaintiffs  below,  resulting  from  the  act 
complained  of.  The  statute  which  we  have  above  quoted,  enti- 
tles them  "  to  recover  any  damage  they  may  have  sustained," 
but  we  must  construe  this  to  mean  such  damage  as  is  the  natu- 
xbI  and  proximate  consequence  of  the  tortious  act.  The  cases 
relied  upon  by  the  elementary  writers,  as  affording  the  best  ex- 
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poflition  of  the  rule,  are  AMey  v.  Harriaon,  1  Efip.  48,  and 
Vicara  y.  WUcockSf  8  East,  1.  In  the  former  case,  the  defendant 
had  libeled  a  performer  at  a  place  of  publio  entertainment,  in 
consequence  of  which  she  refused  to  sing:  Held,  that  the  dimin- 
ution of  the  receipts  of  the  owner  of  the  house  in  consequence 
of  such  refusal,  furnished  no  ground  of  damage.  So,  in  the 
other  case,  where  the  plaintiff  sued  for  words  charging  him  with 
cutting  his  employer's  cordage,  in  consequence  of  which  his 
employer  discharged  him  from  his  service.  It  appeared  at  the 
trial,  that  the  term  for  which  the  plaintiff  had  been  engaged, 
had  not  expired  when  he  was  discharged.  Lord  EUenborough, 
0.  J.,  said:  *'  The  special  damage  must  be  the  legal  and  natural 
consequence  of  the  words  spoken,  otherwise  it  did  not  sustain 
the  declaration.  There,  the  master's  act  was  an  illegal  con- 
sequence, a  mere  wrongful  act,  for  which  defendant  was  no 
more  responsible  than  if,  in  consequence  of  the  words,  other 
persons  had  assembled  and  seized  the  plaintiff  and  thrown  him 
into  a  horse-pond,  by  way  of  punishment  for  his  supposed  trans- 
gression:" Sedgw.  on  Dam.  74, 75;  2  Oreenl.  Ey.  210,  sec.  256; 
Deyo  Y.  Waggoner,  19  Johns.  241;  2  Stark,  on  Slander,  64,  65. 

The  action  here  is  by  a  mercantile  firm,  composed  of  three  in- 
dividuals, for  injury  done  to  their  joint  business,  in  which  they 
were  engaged  as  partners.  The  injury  complained  of  should 
not  only  be,  the  natural,  proximate,  legal  result,  or  consequence 
of  the  wrongful  act,  as  we  haYe  shown  above,  but  must  affect 
the  joint  business,  or  trade  of  the  partnership,  and  injuiy  to  the 
private  feelings  of  the  individual  partners,  is  clearly  not  the 
proper  subject  of  inquiry  in  this  suit;  such  was  the  decision  of 
the  court  in  the  case  of  Haythom  v.  Lawson,  8  Car.  &  P.  196, 
and  is  sustained  by  the  elementary  vmters:  Coll.  on  Part.  402, 
408;  Story  on  Part.  868,  sec.  257;  Carey  on  Part.  94. 

What  joint  injuiy  should  be  considered  as  the  natural  and  prox- 
imate consequence  of  wrongfully  and  maliciously  suing  out  the 
attachment,  upon  the  ground  that  the  plaintiffs  in  the  court  below 
were  about  fraudulently  disposing  of  their  property,  and  the 
seizure  and  levy  upon  their  goods?  It  is  most  obvious  that  no 
step  could  be  more  effectual,  or  better  calculated  to  ruin  the 
reputation  of  the  firm,  to  prostrate  its  credit,  and  injure  the  joint 
business,  than  the  act  complained  of.  Was  the  estimation  in 
which  the  firm  was  held  in  the  community,  as  being  honest  and 
tail  in  its  dealings,  impaired  ?  Was  their  joint  credit  injuriously 
affected?  Was  their  business  stopped,  and  their  merchandise 
injured,  and  sales  prevented?    All  these  we  regard  as  proper 
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sabjectB  of  inqtiiiy  by  fhe  juiy,  and  as  constituting  legitimate 
BOOToes  of  damage.  The  cotmBel  for  the  phdntiff  in  error  in- 
sist, that  much  of  the  proof  was  of  special  damage,  not  war- 
ranted by  the  averments  in  the  declaration.  The  distinction 
between  general  damages,  or  such  as  necessarily  results,  and  as 
the  law  implies  from  the  wrongful  act  complained  of,  and  par- 
tictdar  or  special  damage,  being  such  as  really  took  place,  and 
axe  not  implied  by  law,  requires  that  the  plaintiffs,  if  they  seek 
a  recovery  for  such  particular  injury,  should  notify  the  defend- 
ant, by  appropriate  special  averments  in  their  declaration,  so 
that  he  may  not  be  taken  on  surprise  at  the  trial:  1  Chit.  PI. 
195, 196;  Id.  899.  In  the  case  at  bar,  the  declaration  is  good 
without  the  averment  of  special  damage,  as  the  law  implies 
nominal  damages  from  the  act  complained  of,  but  this  does  not 
authorize  proof  of  special  damage,  and  it  is  clear  that  no  aver- 
ment of  particular  damage,  resulting  from  the  loss  of  reputa- 
tion, credit,  or  business,  or  of  the  withdrawal  of  particular  cus- 
tomers, is  contained  in  it,  so  that  all  proof  of  such  loss,  if  prop- 
erly objected  to,  was  improperly  received  in  the  court  below.  See 
forms  averring  special  damage,  2  Id.  641  et  seq.;  see  also  Hartley 
V.  Herring^  8  T.  B.  131.  In  the  latter  case.  Lord  Eenyon,  C. 
J. ,  said,  ''  where  a  plaintiff  brings  an  action  of  slander,  by  which 
he  lost  his  customers  in  trade,  he  ought  in  his  declaration  to 
state  the  names  of  those  customers,  in  order  that  the  defendant 
may  be  enabled  to  meet  the  charge,  if  false:"  Hunt  v.  Jones, 
Oro.  Jac.  499;  1  Boll.  Abr.  58;  De  Forest  v.  Leete,  16  Johns. 
122,  Piatt,  J. 

Having  ascertained  what  sources  of  damage  constitute  the 
proper  subjects  of  inquiry,  and  the  restrictions  which  must  be 
imposed  upon  the  admission  of  evidence  of  special  damage  by 
reason  of  the  general  averments  in  the  declaration,  we  turn  to 
the  objections  in  the  order  proposed.  We  are  constrained  to  re- 
gard a  portion  of  the  proof  which  was  allowed  by  the  circuit 
court  against  the  objection  of  the  plaintiff  in  error,  as  mere  mat- 
ter of  opinion,  and  without  noticing  the  many  exceptions  taken 
to  the  proof  upon  this  ground,  we  may  sufficiently  illustrate  our 
view  of  the  rule  upon  this  subject  by  recurring  to  the  testimony 
of  one  of  the  witnesses,  who  states,  ''  that  from  his  acquaintance 
with  the  business  of  the  plaintiffs,  the  issuing  and  levying  tha 
attachment  had  the  effect  of  destroying  their  credit  and  stand- 
ing as  merchants,  and  preventing  them  from  canying  on  theii 
bosineas,  and  forcing  them  into  an  assignment."  The  general 
nle  requires,  that  witnesses  should  depose  only  to  facts,  and 
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such  facts  too  as  come  "within  their  knowledge.    The  expression 
of  opinions,  the  belief  of  the  witness,  or  dednctions  from  the 
facts,  however  honestly  made,  are  not  proper  evidence  as  com* 
ing  from  the  witness;  and  when  such  deductions  are  made  bj 
the  witness,  the  prerogative  of  the  jury  is  invaded.    It  is  their 
province  to  combine  and  compare  the  facts — to  trace  the  con- 
nection between  them — ^to  deduce  conclusions  respecting  them, 
and  to  form  a  correct  judgment  upon  them.     This  general 
rule  has  an  exception^  extending  to  individuals  whose  knowl* 
edge  and  experience  in  some  particular  avocation  in  which 
they  have  been  engaged,   is  presumed   to   be  greater   than 
that  of   ordinary  men,  and   whose   judgment  and  opinions 
upon  matters  coming  within  the  scope  of  their  particular  em- 
ployment, and  with  which  they  are  familiar,  are  allowed  to  go 
to  the  juiy.    It  is  a  mistake  upon  the  one  hand,  that  the  assign- 
ment made  by  the  plaintiffs  below,  so  soon  after  the  issuance  of 
the  attachment,  was  but  a  consummation  of  their  previous  de- 
termination, and  which  determination  caused  the  attachment  to 
be  issued.    On  the  other,  it  is  contended  the  assignment  and  con- 
sequent loss  from  a  forced  sale  of  the  goods,  etc.,  under  it,  were 
the  effects  of  the  attachment.     Now  this  issue  was  a  matter 
peculiarly  coming  within  the  province  of  the  juiy .     The  opinion 
of  the  witness,  that  the  attachment  forced  the  party  to  make  the 
assignment,  is  substituted  for  the  judgment  of  the  juiy.    We 
say  opinion,  for  it  can  not  in  the  nature  of  things,  amount  to  a 
higher  grade  of  testimony.     There  is  no  necessary  connection 
between  the  attachment  and  the  assignment.    That  the  issuance 
of  the  one  may  have  rendered  the  execution  of  the  other  practi- 
cable, may  be  very  true,  but  that  as  a  moral  cause,  it  operated 
upon  the  minds  of  the  defendants  in  error,  so  powerfully  as  to 
deprive  them  of  their  free  agency,  and  force  them  to  its  execu- 
tion, must  be  matter  of  opinion — a  conclusion  from  the  &ot8 
which  the  jury  are  presumed  as  competent  to  draw  as  the  witr- 
ness,  and  of  which  they  are  the  exclusive  judges.     Such  opin- 
ions do  not  fall  within  the  exception  to  the  general  rule.     See 
the  authorities  collected  in  2  Ph.  Ev.,  G.  &  H.'s  notes,  750,  n. 
529;  Lincoln  v.  The  Saratoga  and  Schenectady  Bailroad  Company ^ 
23  Wend.  425,  Nelson,  G.  J.;  1  Greenl.  Ev.  515,  sec.  440;  An- 
drews  S  Bros,  v.  c/bnes,  10  Ala.  460,  and  cases  there  cited. 

In  Herrick  v.  Lapham,  10  Johns.  281,  the  court  say,  *'  to  call 
upon  witnesses  to  say  whether  a  party  has  not  sustained,  or  suf- 
fered a  material  injury  by  reason  of  the  slander,  is  asking  their 
opinion  only,  and  putting  them  in  the  place  of  the  juiy,  to  draw 
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conclusions  from  fhe  facts  prored  in  the  canse."  Now  in  the 
case  1)efore  ns,  many  objections  of  a  kindred  character  to  the 
one  we  have  above  noticed,  we  regard  as  improperly  overmled. 
One  witness  testified,  "  that  even  if  the  plaintiffs  below  had 
promptly  paid  up  the  debts  for  which  the  attachment  issued,  still, 
as  it  issued  based  on  .a  charge  of  fraud,  such  charge  would 
greatly  injure  and  impair  the  credit  of  plaintiffs."  Another, 
"  that  the  plaintiffs  were  seriously  damaged  by  the  issuance  and 
le^  of  the  attachment,  both  in  character  and  business."  These, 
and  the  like,  are  obviously  the  opinions  of  the  witnesses,  and 
should  have  been  excluded. 

The  objections  made  to  the  depositions  of  merchants  in  the 
ciiy  of  New  York,  at  which  place  the  plaintiffs  below  were  in 
the  habit  of  dealing,  proving  the  basis  of  mercantile  credit  there, 
and  the  destruction  of  the  credit  of  said  plaintiffs,  we  think  were 
properly  overruled.     These  were  facts  proper  for  the  jury,  that 
they  might  ascertain  the  extent  of  the  injuiy,  and  whether  the 
foundation  of  their  credit  was  not  destroyed  by  the  act  com- 
plained of.    But  while  it  was  proper,  under  the  general  aver« 
ments  in  the  declaration,  to  show  as  sources  of  injuiy  the  gen- 
eral loss  of  credit  and  mercantile  character  of  the  firm,  it  was 
not  permissible  to  prove  the  loss  of  any  particular  customer. 
The  ^roof  made  by  the  witness.  Bates,  '*  that  on  account  of  the 
upright,  honest  character  of  the  members  of  the  firm,  and  the 
business  capacity  of  Mr.  Jackson,  he  had  trusted  the  firm,  and 
would  have  continued  to  give  them  credit,  until  he  heard  they 
were  accused  of  fraud,"  we  think  objectionable,  as  proof  of  par- 
ticular injury  resulting  from  what  some  third  person  stated  to 
the  witness:  2  Stoiy  on  Slander,  64;  Hartley  v.  Herring^  8  T.  B, 
130;  Dickinson  v.  Boyle,  17  Pick.  78  [28  Am.  Dec.  281];  De  For^ 
est  V.  Leete,  16  Johns.  122, 128.    Upon  the  same  principle  should 
have  been  excluded  the  proof  offered  to  be  made  by  the  deposi- 
tion of  the  witness,  Phillips,  "that  planters  and  others  with 
whom  the  plaintiffs  below  had  dealings  in  cotton,  and  who  would 
have  readily  sold  their  crops  to  the  plaintiffs  on  their  individual 
credit,  after  they  heard  of  the  issuance  of  the  attachment,  would 
not  sell  them  cotton,"  etc.     If  this  was  the  opinion  of  the  wit^ 
ness,  we  have  seen  it  was  inadmissible.    If  his  knowledge,  how- 
ever, was  derived  from  the  persons  who  had  withdrawn  their 
credit  from  the  firm,  then  the  proof  was  but  hearsay,  and  in 
either  view  should  have  been  excluded.    The  persons  themselves 
axe  the  best  exponents  of  the  motives  and  reasons  which  prompted 
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fhem  to  trade^  or  withdxaw  their  credit.    See  Johna(m  t.  £6beri» 
son  and  Wife,  8  Port.  486,  490. 

The  loss  of  the  mercantile  character  and  credit  of  ihe  firm,  ia 
a  matter  which  may  be  proved  bj  reputation,  and  such  proof 
was  properly  allowed.  By  character,  in  this  connection,  we 
mean  the  generally  receiyed  opinion  in  the  community  respect- 
ing the  solvency  of  the  firm — ^the  probity  and  punctuality  with 
which  it  discharged  its  obligations,  and  the  efficiency  with  which 
its  a£EiEdrs  are  managed.  Credit,  which  is  usually  the  result  of 
those  qualities  and  capacities  we  have  named,  may  be  defined, 
the  ability  to  borrow  money  or  obtain  goods  in  virtue  of  the  opin- 
ion conceived  by  the  lender  or  seller,  that  the  party  will  repay. 
The  loss  of  this  credit,  whether  it  be  based  upon  actual  capital,  or 
upon  that  which  is  justly  esteemed  by  the  witnesses,  a  surer  guar* 
anty  of  repayment,  "  honesty,  integrity,  and  business  capacity,'' 
may  well,  in  this  action,  be  compensated,  and  evidence  showing 
the  state  of  the  public  mind,  in  respect  to  the  character  and 
credit  of  the  firm  was  unexceptionable:  See  Lawsan  v.  Orear,  7 
Ala.  784;  Massey  v.  Walker,  10  Id.  288. 

The  views  we  have  expressed,  embrace,  we  believe,  all  the 
points  raised  in  the  argument  upon  the  record,  and  are  also  de- 
cisive of  the  questions  made  upon  the  charges  refused,  as  well  aa 
those  given  by  the  court.  As  we  have  seen  that  credit  may  ex- 
ist aside  from  capital,  based,  as  it  may  be,  upon  the  integrity  and 
business  capacity  of  the  firm,  the  court,  perhaps,  charged  toa 
favorably  for  the  plaintiff  in  error,  in  making  the  right  of  de- 
fendants in  error  to  recover  for  injuiy  to  their  joint  business,  to 
depend  upon  the  fact,  whether,  from  the  profits  of  the  business 
they  were  engaged  in,  they  could  have  extricated  themselves 
from  their  insolvency.  But  this  is  not  to  the  prejudice  of  the 
plaintiff  in  error.  It  results,  too,  from  what  we  have  said,  that 
the  court  should  have  excluded  the  proof  of  the  loss  in  the  sales  of 
the  goods  made  under  the  deed  of  assignment.  There  is  in  the 
declaration  no  averment  of  this  si>ecial  loss,  and  if  there  were, 
we  feel  confident  such  loss,  thus  accruing,  can  not  be  recovered 
in  this  action.  It  is  not  the  proximate  or  natural  consequence 
of  the  attachment;  and  the  plaintiflw  may  have  caused  it  by  the 
execution  of  the  assignment,  which  required  the  goods  to  be 
sold:  See  Armstrong  v.  Percy,  5  Wend.  638;  AMey  v.  EarHson^ 
1  Esp.  48;  2  Stark,  on  Slander,  64, 65;  1  Smith's  L.  0. 802-804» 
and  authorities  there  cited. 

For  the  errors  we  have  noticed,  the  judgment  of  the  diouik 
court  is  reversed,  and  the  cause  remanded. 
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Tbx  fbibcifal  0A8B  IS  CITED  with  approT»l  to  the  point  that  proof  o. 
fpecud  damage  will  not  be  pennitted  onleis  alleged  in  the  declaration,  in 
LewiM  T.  Pofd  ef  a2.,  42  Ala.  139. 

Dkkubber  Brings  ths  Whole  Rboobd  before  the  Court,  and  jadg- 
inent  will  be  given  against  the  party^who  committed  the  first  fault:  Bimey  v. 
Hamn,  13  Am.  Dec.  167;  Hickok  v.  CoaUs,  20  Id.  632;  DibreU  v.  MiUer,  29 
Id.  126. 

BxMEDiES  ARE  CuBnTLATiYB  where  the  statute  provides  a  remedy  for  a 
matter  before  actionable  at  common  law,  and  the  common  law  remedy  is  not 
thereby  divested:  Crittenden  v.  VFibon,  15  Am.  Dec.  462;  Laatg  v.  Scott,  12 
Id.  257;  Wetnwrt  v.  Tracif,  28  Id.  525;  Methodist  Church  v.  BemingUm,  26 
Id.  61.  As  to  when  the  common  law  is  supplanted  by  the  statutory  remedy, 
■ee  Caliing  v.  Baldwin,  21  Id.  168. 

LxADiNO  QiTESTiONS  DEFINED:  See  note  to  Tttmey  v.  StoUe,  47  Am.  Dec, 
74. 

Special  Damages,  Such  as  are  not  the  Usual  or  natural  consequences 
of  the  act  done,  should  be  specially  pleaded:  Dichenson  v.  Boyle,  28  Am.  Deo. 
281;  Bvtler  v.  KeiU,  10  Id.  219.  As  to  when  special  damages  may  be  recov* 
ered,  though  not  alleged  in  the  pleadings,  see  Briggs  v.  Ihcight,  31  Id.  283. 

Generally,  Opinio.vs  or  Beuef  of  Witnesses  are  not  Proper  in  evi< 
dence.  They  should  state  the  facts:  Dunlap  v.  Berry,  39  Am.  Dec.  413; 
and  they  are  never  received  as  evidence  where  all  the  facts  on  which  they 
are  founded  can  be  ascertained  and  made  intelligible  to  the  court  or  jury; 
Clark  V.  lUher,  19  Id.  402.  Grenerally,  on  opinions  of  witnesses,  see  J^er* 
mm  Iiu.  Co.  y.  Cotheal.  22  Id.  567,  and  note  574. 


Whtclook  V.  Heard. 

[18  ATiAmifA,  776.] 

1m  Tboyxb,  Plaintiff  must  Show  Title  to  the  property,  an  immediate 

right  of  possession,  and  a  conversion  by  the  defendant. 
ntOYXB  WILL  Lib  against  a  Party  to  whom  live-stock  has  been  delivered, 

with  power  to  sell  them  to  pay  for  their  keeping,  if  he  convert  them  to 

his  own  use. 
BflDBNGB  OF  GoNTXBSiON. — ^Where  a  baQee  refuses  to  deliver  goods,  giving 

»  different  reason  than  that  he  has  a  lien  on  them  for  his  debt,  and  does 

not  mention  his  lien,  it  is  evidence  of  conversion. 
Ipkil— Aoreeunt  that  Stock  shall  be  Liable  for  their  keeping,  with 

power  to  sell  them  to  pay  expenses,  gives  the  bailee  the  right  to  sell  only 

to  muoh  of  it  as  is  necesssry  to  pay  what  might  be  due    him    for   its 

keeping;  sale  of  more  is  conversion. 
Bjom  of  More  Stock  than  is  Necessary  to  pay  the  debt,  under  a  power 

to  sell  for  the  payment  of  a  debt,  is  not  void,  but  voidable  only,  at  the 

election  of  the  party  sought  to  be  divested  of  his  title. 


Ibotxb.  Plaintiff  sent  some  stock  to  defendant  to  winter,  and 
gave  him  power  to  sell  it  to  pay  for  its  keeping,  and  to  pay  an- 
otlifir  demand.  This  other  demand  was  a  note  given  by  defend- 
ant to  plaintiff  to  enable  him  to  raise  money  upon,  but  which 
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plaintiff  lost  at  gaining,  and  plaintiff  gave  defendant  notice  not 
to  pay  it,  the  note  remaining  in  the  winning  party's  hands  tmtil 
payment.  The  stock  was  worth  more  than  the  expense  of  keep* 
ing  it.  The  court  instructed  the  juiy  that  the  pledge  of  the 
stock  for  the  note  was  void,  but  the  pledge  for  its  keeping  was 
good.  Plaintiff  requested  the  court  to  charge  the  juiy  that  if 
defendants  sold  more  of  the  stock  than  was  necessary  to  x>ay  for 
the  keeping  of  it,  plaintiff  could  recover  the  value  ot  so  much 
as  was  sold  in  excess  of  what  was  necessary  to  pay  for  its 
keeping.  This  was  refused,  and  the  court  instructed  the  jury 
that  the  sale,  as  shown,  did  not  amoimt  to  a  sale.  The  defend- 
ant had  advertised  the  stock,  sold  it  at  public  auction,  and  be« 
came  the  purchaser  himself.     Plaintiff  appealed. 

Woodward  and  Bice,  for  the  plaintiff. 

L.  E.  Pclrsons,  contra. 

By  Court,  Daboan,  J.  In  an  action  of  trover,  it  is  neceesaiy 
for  the  plaintiff  to  show  title  to  the  property,  an  immediate 
right  of  possession,  and  a  conversion  by  the  defendant.  The 
plaintiffs  title  to  the  properly  in  this  case,  was  not  denied  by 
the  charge  of  the  judge,  but  the  charge  was  calculated  to  induce 
the  belief,  either  that  there  was  no  conversion  shown,  or  that 
the  plaintiff  did  not  have  an  immediate  right  to  the  possession; 
hence  arises  the  necessity  of  examining  this  question.  If  one 
deliver  stock,  or  cattle,  to  another,  to  be  kept  or  fed,  with  the 
power  to  sell  them  to  pay  for  their  keep,  will  trover  lie  against 
the  party  to  whom  they  are  so  delivered,  if  he  convert  the  cattle 
to  his  own  use,  without  tendering  pay  for  keeping  them  ?  It  is 
very  clear,  that  if  a  factor,  or  other  bailee,  having  a  lien  on 
goods,  sell  them,  or  convert  them  to  his  own  use,  or  destroy 
the  goods,  as  by  drawing  out  a  quantity  of  wine  from  a  cask, 
and  filling  it  up  -with  water,  that  the  owner  may  bring  trover 
immediately,  without  regard  to  the  lien:  See  Nash  v.  Moaher, 
19  Wend.  431,  and  the  cases  there  cited.  And  I  think  that  any 
act  by  a  lien  holder,  inconsistent  with  the  character  of  his  pos- 
session, and  denying  the  title  of  the  owner,  will  justify  the 
owner  in  bringing  trover,  and  that  such  conduct  on  the  part  of 
the  lien  holder,  destroys  his  lien.  See  Samuel  v.  Morris,  6  Gar. 
&  P.  620. 

This  view  is  corroborated  by  Mr.  Chitly ,  in  his  work  on  plead- 
ing, page  152.  It  is  there  said,  that  if  a  person  have  goods  in 
his  possession,  on  which  he  has  a  lien  for  the  payment  of  a 
debt,  the  owner  can  not  bring  trover  without  tendering  the 
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money  due  on  fhe  goods.  But  if  the  party  being  applied  to 
for  the  goods  refuses  to  deliver  them  for  a  different  reason  than 
that  he  has  a  lien  on  them  for  his  debt,  and  do  not  mention  his 
lien,  he  shall  not  be  permitted  to  set  up  his  lien  afterwards,  to 
defeat  the  owner  in  an  action  of  trover.  See  also  Bac.  Abr., 
tit.  Trover.  Now  the  reason  of  this  can  only  be,  that  one  being 
applied  to  for  the  goods,  the  lien  holder  repudiated  the  title  of 
the  owner,  denied  the  character  of  his  possession,  and  conse- 
quently there  was  a  clear  conversion  of  the  property.  Hence, 
trover  would  lie.  Had  there  been  no  express  agreement  in  this 
case,  that  the  mare  and  colts  should  be  pledged  to  pay  for  keep- 
ing them,  with  the  power  to  sell,  if  necessary,  to  pay  for  their 
keep,  there  would  be  no  difficulty;  for  the  conduct  of  the  de- 
fendant was  such,  as  would  have  justified  a  juiy  in  coming  to 
the  conclusion,  that  he  held  the  property,  not  in  subordination 
to  the  title  of  the  owner,  but  that  he  had  set  up  his  own  title  as 
adverse  to  that  of  the  owner,  and  by  such  conduct,  his  lien 
would  have  been  no  protection  to  him  against  this  suit.  But 
here  there  was  an  express  agreement,  that  the  stock  should  be 
liable  for  keeping  them,  with  the  power  to  sell  them  to  pay  the 
expenses.  This  is  a  contract,  and  is  not  a  new  lien,  resulting 
from  the  rules  of  law.  By  the  terms  of  this  contract,  the  de- 
fendant had  the  right  to  sell  so  much  of  the  stock  as  was  neces- 
Baiy  to  pay  what  might  be  due  to  him  for  keeping  them.  If 
one  of  the  horses  was  enough  for  this  purpose,  he  should  not 
have  sold  more — ^but  proceeding  to  sell  all  of  them,  which  was 
not  necessary  to  pay  the  expense  of  their  keeping,  was  an  assump- 
tion of  ownership  beyond  the  authority  conferred  on  him  by  the 
terms  of  the  contract.  The  power  to  sell  ceased  with  the  extin- 
guishment of  his  demand;  his  debt  for  keeping  the  horses  being 
paid,  he  had  no  right  to  sell  more,  and  his  doing  so  was  a  con- 
version of  that  portion  of  the  stock  sold  by  him,  which  was  not 
necessary  to  pay  the  debt  due  for  keeping  them.  The  circuit 
court  therefore  erred  in  refusing  to  give  the  charge  requested, 
that  the  defendant  was  liable  for  such  of  the  stock  sold,  as  were 
not  necessary  to  pay  the  amount  due  for  keeping  them.  The 
view  here  taken,  is  sustained  by  the  case  of  Boberts  v.  Beeson, 
4  Port.  164.  In  that  case  it  was  decided,  that  an  action  of  tres- 
pass would  lie  against  a  sheriff,  who  sold  more  of  the-  defend- 
ant's goods  than  was  necessary  to  pay  the  execution.  So  it  has 
been  held,  that  if  a  sheriff  having  Afi.  fa,  for  forty  shillings,  sell 
five  yoke  of  oxen,  one  yoke  being  sufficient  to  satisfy  the^./a.9 
he  may  be  considered  as  a  trespasser,  and  sued  as  such,  for  the 
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value  of  the  four.    See  the  case  referred  to  in  4  Port,  and  20 
Tin.  Abr.  458. 

The  charge  of  the  court  as  asked,  admits  the  right  of  the  de- 
fendant to  sell  enough  to  pay  his  debt,  but  sought  to  charge 
him  for  the  conyersion  of  that  portion  of  the  stock,  sold  after 
he  had  raised  money  enough  to  extinguish  it.  The  court  did 
not  give  this  charge,  because  the  defendant  himself  was  the 
purchaser.  The  sale  was  at  public  auction,  and  the  defendant 
the  highest  bidder.  Such  a  sale  is  not  absolutely  void,  but  is 
voidable  at  the  election  of  the  party  whose  title  is  sought  to  be 
divested  by  such  sale.  The  court  should  have  given  the  charge 
as  requested,  and  for  the  refusal  so  to  charge,  the  cause  is  re- 
versed and  remanded. 


In  Trovbb  Plaiktotf  uvm  Show  Title  in  HmsELr,  and  possession  at 
the  time  of  the  oonvenion:  Lewis  ▼.  Mobley,  34  Am.  Deo.  379;  HclU  v.  Amos, 
17  Id.  42,  and  note;  Orubb  v.  OuHford,  28  Id.  708,  note. 

Bailee  Liable  for  Conversion  of  Bailed  Pbofbrtt  bt  MisusEBt 
WHEN:  See  Hart  v.  Skinner,  i2  Am.  Dec.  500,  and  note  504,  where  the 
cases  ill  this  series  to  this  point  are  collected. 

CoNYEBSiON  BT  Salb  OF  Pbopebty  WITHOUT  AuTHOBiTT:  See  HcUc  V.  AmUf 
15  Am.  Dec.  150,  and  note  153;  Sw\ft  v.  Moseley,  33  Id.  199,  note. 


Wells  and  Wells  v.  Thompson. 

[13  AT.ABAMi,  788.] 

Enbollmxnt  of  Name  as  Head  of  a  Creek  Family,  Gives  Pbixa  Fagh 

Legal  Estate  to  land  allotted  to  the  Greek  nation  under  treaty  of 

March  24,  1832. 
Possession  of  Land  Allotted  to  the  Creek  Nation  is  a  necessity  to 

title;  and  failure  to  take  possession  or  signify  such  intention,  after  five 

years,  determines  the  estate  that  they  would  otherwise  be  entitled  to» 

and  the  land  revests  in  the  United  States. 
Makriaoe  between  a  White  Man  and  a  Woican  of  Pabt  Indian 

Blood,  is  not  inhibited  by  the  laws  of  Alahamai  and  raoh  marriage  ia 

lawfuL 
Removal  bt  a  Whitb  Man  and  his  Indian  Whs  to  Indian  tttniUnj^ 

does  not  tpao/acto  destn^  their  relation. 
Abandonment  of  Husband  bt  Indian  Wife,  unsanctioned  by  divwoa, 

does  pot  dissolve  the  marriage. 
Husband  Becomes  Tenant  bt  Cu&Ibst  of  waste  or  uncultivated  laiida 

owned  by  the  wife,  and  not  held  adversely  (the  other  neoessary  inoip 

dents  existing),  she  beiug  deemed  seised  in  faot^  so  as  to  entitle  the  hoa* 

band  to  this  right. 
AnuiviBT  OF  Husband  will  not  Wobx  a  Fobisiturb  of  his  curteqr. 
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HimB4in>  MAT  TdBtnr  sn  Cuwnsr  by  a  wxongfal  alieiiatioiiy  by  makiiig 
a  ttotbnmkt,  by  levying  a  fine  importing  a  grant  in  fee,  by  saflating  a 
eommon  reoorery,  or  by  joining  the  mUe  in  a  writ  of  right. 

HimAHD's  CuBZiST  18  HOT  FoBnEiTBD  BT  A  Ck>innnrAirGB  in  fee  of  hie  in- 
terest in  the  eetato. 

Tbbspabs  to  try  title.  Maxy  Wells,  who  was  not  more  than 
one  fourth  Indian  blood,  married  W.  J.  Wells  in  Alabama  in 
1821.  Shortly  afterwards  they  removed  within  and  remained 
domiciled  within  the  limits  of  the  Creek  tribe  of  Indians.  In 
1828  they  went  to  Ten  Islands.  There  Wells  took  up  with  an- 
other woman,  and  Maxy  left  him  and  went  to  the  Greek  terri- 
tory. Some  time  before  1832,  Wells  went  to  the  Creek  territory, 
and  took  the  two  children,  plaintiflw,  to  Arkansas,  and  remained 
nntil  after  the  death  of  Maxy.  Mary  was  enrolled  as  the  head 
of  a  Creek  family,  and  located  on  the  land  in  question;  but  it 
does  not  appear  that  either  she  or  her  husband  were  ever  in 
actual  possession.  Wells  sold  the  land  to  defendant,  who  was 
in  possession  at  the  commencement  of  the  suit.  Judgment  for 
defendant.    Plaintiflh  appealed. 

8.  F.  Bice,  for  the  plaintiffs  in  error. 
l^Lester  and  Belser,  for  the  defendant  in  error. 

By  Court,  Collisb,  C.  J.  By  the  treaty  of  the  twenty-fourth 
of  March,  1882,  the  Creek  tribe  of  Indians  ceded  to  the  United 
States  all  their  land  east  of  the  Mississippi  river.  The  United 
States  engaged  by  the  same  instrument  to  survey  this  land  as 
soon  as  the  same  could  be  conveniently  done,  and  when  sur- 
veyed to  allow  ninety  principal  chiefs  of  the  tribe  to  select  one 
section  each,  and  every  head  of  a  Creek  family  to  select  one 
half  section  each,  "  which  tracts  shall  be  reserved  from  sale  for 
their  use  for  the  term  of  five  years,  unless  sooner  disposed  of 
by  them.  A  census  of  these  persons  shall  be  taken  under  the 
direction  of  the  president,  and  the  selections  shall  be  made  so  as 
to  include  the  improvements  of  each  person  within  his  selection, 
if  the  same  can  be  so  made,  and  if  not,  then  all  the  persons  be- 
longing to  the  same  town,  entitled  to  selections,  and  who  can  not 
make  the  same  so  as  to  include  their  improvements,  shall  take 
them  in  a  body  in  a  proper  form."  It  is  provided  by  the  third 
article  of  the  treaty,  that  *'  these  tracts  may  be  conveyed  by  the 
persons  selecting  the  same  to  any  persons  for  a  fair  considera- 
tion, in  such  manner  as  the  president  may  direct.  The  con* 
tract  shall  be  certified  by  some  person  appointed  for  that  pur- 
pose l^  the  president,  but  shall  not  be  valid  till  the  president 
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iipproyes  the  same.  A  title  shall  be  glTen  bj  the  United  States 
on  the  completion  of  the  payment."  The  fourth  article  declares, 
that  '*  at  the  end  of  five  years,  all  the  Creeks  entitied  to  these 
selections,  and  desirous  of  remaining,  shall  receive  patents  there- 
for in  fee  simple  from  the  United  States." 

Without  stopping  to  inquire  what  the  law  may  be  upon  the 
point,  it  may  be  conceded  that  the  enrollment  of  the  name  of 
Mary  Wells  as  the  head  of  a  Creek  family,  and  the  allotment  to 
her  as  such  of  the  land  in  controversy,  gave  her,  prima  facie^  a 
legal  estate,  on  which  she  might  maintain  an  action  for  the  re- 
covery of  the  possession  against  an  intruder.  It  may  also  be  con- 
ceded that  if  she  died  before  the  expiration  of  five  years,  without 
conveying  the  same  as  provided  by  the  third  article,  that  her  in- 
terest did  not  revert  to  the  United  States,  but  descended  to  her 
heirs  to  be  disposed  of  by  them,  if  adults,  or  to  hold  under  the 
provisions  of  the  fourth  article.  But  in  the  case  before  us,  it 
does  not  appear  the  reservee  was  in  possession,  or  asserted  her 
right  to  the  land  by  conveying  it,  or  otherwise;  and  although 
she  died  within  the  five  years,  her  heirs  did  not  within  that  time 
set  up  their  claim  to  it.  In  fact,  previous  to  the  treaty,  they 
removed  with  their  father  to  Arkansas,  and  did  not  again  return 
to  Alabama  until  after  the  death  of  their  mother. 

The  titie  acquired  by  the  "  head  of  a  Creek  family"  imder  the 
treaty,  was  to  continue  for  five  years,  unless  it  was  sooner  con- 
veyed with  the  approval  of  the  president;  but  if  there  was  no 
such  conveyance,  it  reverted  to  the  United  States,  unless  the  re- 
servee or  his  heirs  were  desirous  of  remaining  in  the  coimtry 
after  the  expiration  of  that  period.  True,  this  is  not  explicitiy 
declared,  yet  it  follows  from  the  terms  employed  in  the  fourth 
article,  in  which  the  United  States  stipulate  to  issue  patents  to  all 
the  reservees  who  are ' '  desirous  of  remaining  "  "  at  the  end  of  five 
years."  All  the  titie  of  the  Indian  tribe  passed  from  it,  and  the 
federal  government  became  the  proprietor  of  the  fee  in  the  terri- 
tory they  had  previously  occupied.  The  government  engaged, 
among  other  things,  to  allot  half  sections  of  land  to  each  head 
of  a  family,  to  be  enjoyed  for  five  years  absolutely,  and  in  fee  upon 
certain  conditions.  Here  was  the  grant  of  a  fee-simple  estate, 
defeasible  on  the  happening,  or  rather  the  not  happening  of  the 
event  specified.  If  the  condition  was  not  performed  as  pro- 
vided, the  titie  of  the  reservee  determined,  and  the  land  revested 
in  the  United  States  without  an  entry,  or  other  act  on  the  part 
of  its  agents.  See  University  of  Alabama  v.  WmsUm,  5  Stew.  &»  P. 
17;  Oill  V.  Taylor,  3  Port.  182;  Kennedy  and  Moreland  v.  Ifo- 
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Cartne^s  Heirs,  4  Id.  141;  Crommdin  v.  Mtruer  et  al.,9  Ala. 
594,  600.  If  this  view  be  correct,  it  follows  that  the  failure  of 
the  reservee  or  her  heirs  to  take  possession  of  the  land  allotted 
to  her,  or  in  any  manner  signify  a  desire  to  remain  in  this  state 
after  the  five  years  expired,  determined  the  estate  to  which  they 
would  have  been  otherwise  entitled. 

This  interpretation  of  the  treaty  is  enforced  by  an  act  of  con* 
gress  of  the  third  of  March,  1837,  which  authorizes  the  presi- 
dent to  cause  all  reserves  belonging  to  the  Creek  Indians  by 
Tirtue  of  the  treaty,  and  remaining  unsold  on  the  fourth  of 
April  thereafter  (precisely  five  years  after  the  treaty  became 
operatiTe),  to  be  sold  at  public  auction,  etc.  The  second  section 
of  the  act  authorizes  the  president  to  confirm  the  sales  made  by 
the  widow,  the  widow  and  children,  the  children,  or  the  lawful 
administrator  of  Greek  Indians  who  had  died  or  might  die  prior 
to  the  fourth  of  April,  without  having  legally  disposed  of  their 
reserves,  and  to  receive  the  unpaid  purchase  money,  etc.  By 
the  third  section,  the  president  is  invested  with  a  discretion  in 
the  investment  and  paying  over  to  the  persons  entitled,  the 
money  received  from  the  purchasers  of  reserves:  5  U.  S.  Stat, 
by  Peters,  186.  The  terms  of  this  enactment  go  quite  beyond 
what  the  terms  of  the  treaty  justify,  and  profess  to  direct  tho 
sale  of  all  reserves,  and  of  course  those  where  the  reservee  is 
"  desirous  of  remaining."  But  in  respect  to  reserves,  the  allot* 
tees  of  which  do  not  come  within  the  latter  category,  and  have 
not  conveyed  their  interests,  the  act  is  potent  to  show  that  con- 
gress supposed  they  reverted  to  the  United  States  immediately 
upon  the  expiration  of  the  period  prescribed  by  the  treaty.  The 
statute  could  not  have  been  enacted  upon  any  other  hypothesis. 
This  is  indicated  by  the  provision  for  confirming  irregular  sales, 
and  the  discretion  conferred  in  respect  to  the  purchase  money 
to  be  received  under  the  direction  of  the  president,  as  well  as 
the  power  assumed  by  the  first  section  of  the  act. 

There  is  perhaps  another  objection  to  the  plaintiff's  title 
equally  fatal  to  their  right  to  recover  in  the  present  action,  as 
that  we  have  considered.  Mrs.  Wells  was  of  Indian  extraction, 
but  not  more  than  one  fourth  Indian  blood,  and  married  William 
J.  Wells,  according  to  the  laws  of  Alabama,  in  Monroe  county, 
in  1821,  where  they  both  resided.  Shortly  after  their  marriage, 
they  removed  into  the  country  occupied  by  the  Creek  tribe,  where 
they  resided  until  1828,  when  they  again  moved  to  the  Ten 
Islands  with  their  children  (the  plidntiffs).  At  this  latter  place 
the  husband  formed  an  adulterous  connection  with  anothev 
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womaOt  and  Mrs.  Wells  left  him  "with  her  children,  and  went  to 
her  father's  house  in  the  Creek  territory,  whither  he  had  removed 
after  her  marriage  in  1821.  There  is  no  law  of  this  state,  which 
inhibits  the  marriage  of  a  white  man  with  a  woman  whose  blood 
partakes  of  the  white  and  Indian  races;  and  if  such  a  marriage  ia 
consummated  between  persons  able  and  willing  to  contract,  the 
parties  become  subject  to  all  the  disabilities,  and  are  entitled  to 
all  the  rights  and  priyileges  incident  to  such  a  relation.  See 
Frank  and  Lucy  t.  Denham's  AdnCr^  5  litt.  830. 

Monroe  coimtj  was  the  domicile  of  both  the  parties  at  the 
time  they  were  married,  and  it  can  not  be  inferred  that  thej  then 
contemplated  a  residence  without  the  jurisdiction  of  Alabama. 
Their  subsequent  removal  to  the  Creek  territoiy  did  not  ipso 
fado  dissolve  their  connection.  Even  conceding  that  they  be- 
came affiliated  with  the  tribe,  did  the  customs  of  the  nation  in 
respect  bo  marriage,  so  revolting  to  Christianity,  furnish  rules 
by  which  the  obligations  and  duties  of  that  state-^its  perma- 
nency and  incidents,  when  solemnized  in  a  civilized  country, 
should  be  ascertained  and  determined?  We  should  long  hes- 
itate before  we  would  give  to  this  question  an  affirmative  re- 
sponse. It  involves  other  considerations  than  those  which  have 
arisen  upon  the  discussions  whether  the  strength  and  perpetuity 
of  the  vinculum  fidei  depends  upon  the  domicile  of  the  marriage, 
or  the  subsequent  residence  of  the  parties:  See  Story's  Conf. 
L.  188-192,  and  citation  in  the  notes;  Warreifider  v.  WarreTtder^ 
2  CI.  &  Fin.  488.  But  however  this  question  may  be  setUed 
when  it  shall  come  up  in  judgment,  is  perhaps  not  now  a  ma- 
terial inquiry;  for  it  does  not  appear  that  Mrs.  Wells  separated 
from  her  husband  imtil  they  had  fixed  their  residence  at  the  Ten 
Islands.  The  bill  of  exceptions  does  not  inform  where  these 
islands  were  located,  but  we  must  judicially  know  their  position 
and  that  they  are  in  a  river,  which  in  1828  formed  a  dividing 
line  between  the  Creek  tribe  and  the  settled  portion  of  Alabama; 
and  from  the  manner  in  which  the  facts  are  stated,  the  feur  in- 
ference is,  that  Mrs.  Wells  and  her  husband  settled  west  of  the 
line.  Mrs.  Wells  then  abandoned  her  husband  within  the  juris- 
dictional limits  of  this  state,  and  by  such  an  abandonment  i  n- 
sanctioned  by  a  divorce  in  due  form,  their  marriage  could  not 
be  dissolved. 

The  marriage,  then,  of  W.  J.  Wells  with  the  plaintiff's 
mother,  and  the  birth  of  issue  capable  of  inheriting,  being 
proved,  the  husband  became  tenant  by  the  curtesy  initiate  of  the 
inheritable  estate  of  his  wife  in  lands,  and  by  the  death  of  the 
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this  tenancy  became  consummate.  By  the  common  law  as 
administered  in  England,  it  was  essential  to  an  estate  bj  the  cur- 
tesy that  the  wife  should  have  had  an  actual  seisin  or  possession 
of  the  land,  and  not  a  bare  right  to  possess,  which  is  a  seisin  in 
law:  1  Steph.  Com.  246  et  seq.  But  this  rule  has  been  relaxed 
in  this  country;  and  if  the  wife  be  the  owner  of  waste  unculti- 
Tated  lands,  not  held  adversely,  she  is  deemed  seised  iu  fact,  so 
as  to  entitle  her  husband  to  his  right  of  curtesy.  The  title  to 
such  property  draws  to  it  the  possession;  and  that  constructive 
possession  continues  in  judgment  of  law,  until  an  adverse  pos- 
session be  clearly  made  out:  4  Kent's  Com.  29  et  aeq.  It  is 
said  that  curtesy  applies  as  well  to  qualified  or  conditional,  as 
to  absolute  estates  in  fee:  Id.  32;  Van  Benthuysen  v.  Craaper,  8 
Johns.  262;  Davis  v.  Mason,  1  Pet.  506;  Jackson  v.  Johnson,  5 
Cow.  74  [15  Am.  Dec.  433].  The  bill  of  exceptions  does  not 
inform  us  whether  the  land  in  question  was  occupied  during  tht 
life-time  of  Mrs.  Wells  under  an  adrsrse  claim,  and  it  ma' 
be  inferred  that  it  was  not,  as  the  husband  sold  it  several  year 
after  her  death  to  the  defendant  and  others.  The  reservee,  then, 
had  such  a  constructive  possession  as  would  invest  her  husband 
with  an  estate  by  the  curtesy,  if  the  interest  which  the  United 
States  gave  her  still  continues;  and  during  his  life  the  right  of 
entry  and  possession  can  not  vest  in  the  plaintiffs  as  the  heirs 
of  their  mother. 

Although  the  statute  of  2  Westminster  declares,  that  the 
wife's  dower  shall  be  lost  by  her  adultery,  no  such  misconduct 
on  the  part  of  the  husband  will  work  a  forfeiture  of  his  curtesy. 
And  it  has  been  said  that  the  forfeiture  of  the  wife's  estate  by 
her  act  will  not  defeat  the  curtesy:  4  Kent's  Com.  34.  The 
husband,  as  well  as  any  other  tenant  for  life,  may  forfeit  his 
curtesy  by  a  wrongful  alienation,  or  by  making  a  feofiment,  or 
levying  a  fine  importing  a  grant  in  fee,  suffering  a  common  re- 
covery, joining  the  mise  in  a  writ  of  right,  or  by  any  other  act 
tending  to  the  disherison  of  the  reversioner  or  remainder-man: 
4  Kent's  Com.  34.  This  is  the  rule  of  the  English  common  law, 
and  it  seems  has  been  recognized  in  IVIaine:  French  v.  Rollins, 
21  Me.  372.  But  in  McKee  v.  Pf(mi,  3  Dall.  486,  it  was  held, 
that  a  conveyance  in  fee  by  a  tenant  by  the  curtesy,  though  by 
indenture  duly  recorded,  and  with  a  covenant  of  special  war- 
ranty, is  not  a  forfeiture  of  the  estate. 

In  the  case  at  bar.  there  is  nothing  in  the  record  to  indicate 
that  W.  J.  Wells  attempted  to  convey  to  his  vendees  a  greater 
interest  than  his  estate  by  the  curtesy.    The  recital  in  the  patent 
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is,  that  the  land  had  '*  been  duly  sold  and  oonreyed  l^  William 
J.  Wellsi  to  Julian  S.  Daveieux^  Moses  Thompson,  and  Weld- 
riclge  C.  Thompson,  as  appears  by  the  conyeyance  thereof^ 
dated  the  third  day  of  March,  1836,  approved  by  the  presi- 
dent of  the  United  States  the  eighteenth  day  of  September, 
1841,  and  deposited  in  the  general  land  office  of  the  United 
States."  The  inference  from  this  is,  that  the  vendor  trans- 
ferred his  estate  in  the  land  to  the  vendees  according  ta 
law;  and  this  conclusion  is  strengthened  by  the  fact,  that  the 
usual  form  of  conveyances  by  reservees  under  the  treaty,  waa 
nothing  more,  in  legal  e£Eect,  than  a  relinquishment  of  their 
title  to  the  purchaser  named  in  the  contract.  So  that,  conced- 
ing the  strict  rule  of  the  common  law  to  be  applicable  in  thia 
state,  it  is  not  shown  that  the  husband's  curtesy  has  been  for- 
feited by  a  conveyance  of  the  fee.  We  do  not  intend  to  be 
imderstood  as  asserting  that  the  estate  of  W.  J.  Wells,  as  a 
tenant  by  the  curtesy,  or  otherwise,  continued  beyond  the  fourth 
of  April,  1837.  But  if  the  interest  of  Mrs.  Wells  as  derived 
from  tho  treaty,  and  her  subsequent  recognition  as  the  head  of 
a  "  Creek  family"  survived  that  period,  it  will  not  descend  to 
tho  plaintiffs  during  the  life  of  their  father,  but  vests  in  the 
latter,  or  his  assignees,  to  be  enjoyed  until  his  death. 

It  is  not  material  to  consider  other  questions  discussed  as  to 
the  effect  of  the  evidence  of  title  set  up  by  either  party.  The 
plaintiffs,  we  have  seen,  have  failed  to  show  such  a  right  as  vnll 
lustain  their  action;  and  as  they  must  recover  upon  the  strength 
of  their  own  claim,  and  not  upon  the  weakness  of  that  of  their 
Adversary,  we  will  not  stop  to  examine  the  pretensions  of  the 
defendant.  We  have  but  to  add,  that  the  judgment  of  the  cir* 
cuit  court  is  affirmed. 

Chilton,  J.,  not  sitting. 

Tenancy  bt  Cukobbt  may  be  had  in  wild  and  nnooltivited  laDd%  of  whlok 
the  wife  is  seised  In  law,  and  which  ue  not  advendy  powaiied;  JfeCbrry  v. 
King's  Hein,  89  Am.  Deo.  166. 
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BoHD  Oivnr  to  a  Ck>N8TABLs  TO  Inbuci  Hdc  to  Do  Air  Ilumal  Aoi^  •» 
to  seU  a  hone  exempt  from  exeootioo,  la  illegal  and  void,  and  whara  ifea 
illegality  is  shown  npon  its  face,  advantage  may  ba  taken  of  it»  by  a  da* 
flnmer  to  the  declaration. 


Jaa  1848.]  Benfbo  v.  Heabd.  83 

Debt  on  a  bond.  Demurrer  to  declaration  was  soBtained. 
This  is  assigned  as  error.     The  opinion  states  the  ease. 

Bice,  for  the  phuntiff  in  error. 

Walker,  for  the  defendant  in  error. 

By  Court,  Daboah,  J.  Although  the  legality  of  a  bond  is 
usually  tested  by  a  plea,  yet  if  the  bond  upon  its  face  is  shown 
to  have  been  executed  upon  an  illegal  consideration,  and  the 
bond  is  fully  set  out  in  the  declaration,  a  demurrer  to  the  decla- 
ration, founded  on  it,  is  a  proper  mode  of  testing  its  validity: 
See  FrewiU  v.  GarreU,  6  Ala.  128  [41  Am.  Dec.  40].  Hence,  if 
the  bond  as  declared  on  is  illegal,  the  judgment  sustaining  the 
demurrer  is  not  erroneous. 

A  bond  executed  to  a  sheriff,  to  induce  him  to  do  an  unLiwf ul 
act,  is  void:  See  PrewiLt  v.  Oarrett,  6  Ala.  128  [41  Am.  Dec.  40]; 
MbCormick  v.  Young,  3  J.  J.  Marsh.  181 ;  Trustees  v.  Oalatian,  4 
Cow.  340;  WhUsett  v.  Womach,  8  Ala.  476.  So  a  bond  given  to  a 
sheriff  as  an  indemnity,  to  induce  him  to  perform  a  duty  re- 
quired of  him  by  law,  is  said  to  be  void:  MUchell  v.  Vance,  5  T. 
B.  Mon.  529  [17  Am.  Dec.  96].  The  question,  then,  is,  does  it 
appear,  from  the  condition  of  this  bond,  that  it  was  executed 
and  delivered  to  the  plaintiff,  as  a  constable,  to  induce  him  to 
do  an  unlawful  act?  By  the  act  of  1833,  one  work  horse,  or 
mule,  or  a  pair  of  oxen,  etc. ,  shall  be  retained,  by  and  for  the 
use  of  every  family  in  this  state,  free  and  exempt  from  levy  and 
sale  by  virtue  of  any  execution,  or  other  legal  process:  Clay's 
Dig.  1^0.  The  condition  of  the  bond  shows  that  the  constable 
had  levied  on  a  mare,  as  the  property  of  Gear,  and  that  he  had 
claimed  that  the  mare  was  exempt  from  execution  by  law,  and 
that  the  constable  had  declined  to  sell  her;  and  the  bond  was 
given  to  him,  in  the  language  of  the  condition,  to  indemify  him 
against  all  damages  and  cost  for  any  of  his  acts  as  constable. 
The  declaration  diows  that  it  was  given  to  induce  him  to  sell 
the  mare,  and  that,  relying  on  the  bond  as  an  indenmity,  he  did 
sell  her.  It  was,  then,  given  to  induce  a  constable  to  do 
an  unlawful  act,  in  the  execution  of  process  in  his  hands,  and  is 
void,  unless  by  statute  law  the  constable  may  take  such  a  bond. 

By  the  act  of  1807,  Clay's  Dig.  210,  it  is  enacted,  that  if  any 
sheriff  shall  levy  an  execution  on  property,  and  doubts  shall 
arise  whether  the  right  to  the  property  is  in  the  debtor,  the 
sheriff  may  apply  to  the  plaintiff  for  a  bond  of  indemnity,  for 
the  sale  of  the  property  seized;  which  if  the  plaintiff  neglects  to 
give,  for  ten  days  after  such  application,  the  sheriff  or  other 
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officer  may  deliver  np  the  property  to  the  possession  of  the  party 
from  whom  it  was  taken.  The  statute  does  not  reach  this  case. 
Here  there  was  no  doubt  about  the  title  of  the  properly;  the  title 
was  in  the  debtor,  but  by  law  it  was  exempt  from  sale.  It  was 
a  violation  of  duiy  to  levy  on  the  mare,  and  the  bond  taken  was 
to  induce  the  constable  to  sell  her;  it  was  then  plainly  given  to 
induce  him  to  violate  the  law,  and  is  therefore  void.  In  PretoiU 
V.  OarreU,  6  Ala.  128  [41  Am.  Dec.  40],  the  defendant  in  the 
execution  gave  a  bond  of  indemnity,  to  induce  the  sheriff  to  sell 
the  property  of  a  stranger,  this  court  held  the  bond  void.  The 
statute  before  referred  to  did  not  authorize  the  taking  of  such  a 
bond,  and  it  was  void  at  common  law.  As  there  is  no  statute 
that  authorizes  the  taking  or  giving  of  such  a  bond  as  this,  and 
as  it  is  given  to  induce  an  officer  to  violate  the  statute,  in  selling 
property  not  subject  to  levy  and  sale,  it  was  given  on  an  illegal 
consideration,  and  is  therefore  void. 

The  court  did  not  err  in  sustaining  the  demurrer^  and  the 
judgment  is  affirmed. 


Indemnitt,  Aobeement  vob»  when  Von>  bxgause  Act  iNDEBonnsD 
AGAINST  IS  Illegal:  See  note  to  Ives  v.  Jones,  40  Am,  Dec  425-427»  where 
the  Bubject  ia  discassed. 
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Bquitt  has  Jurisdiction  to  Enforce  a  Builder's  or  Mechaiho's  Lmr 
under  the  act  of  1834.  It  ia  not  necesaary  that  auch  jurisdiction  should 
be  apeoifically  conferred  by  the  statute;  it  ia  sufficient  that  the  statute 
creates  the  equitable  right,  and  that  such  jurisdiction  ia  not  prohibited 
by  it. 

Mbohanio*8  or  Builder's  Lien  is  not  Restricted  to  cases  where  the 
party  for  whom  the  building  was  erected  owns  the  l^gal  title  to  the 
land,  but  embraces  any  interest  which  could  pass  by  mortgage. 

Acts  Creating  Mechanics'  and  Bxtildsrs'  Liens  should  be  liberally  con- 
strued. 

It  is  not  Necessary  that  the  Land  should  be  Described  in  the  build- 
ing contract  in  order  to  create  the  lien  upon  it. 

Lden.— Lease  Executed  aitir  Lessee  has  €k>NB  into  Possession  under 
an  agreement  to  lease,  and  after  a  contract  for  a  building  to  be  erected 
has  been  made,  will,  in  equity,  relate  to  the  time  of  the  execution  of  the 
contract  ao  that  the  builder's  lien  may  attach. 

Buiu>xr'8  Ldbn  is  not  Waited  by  the  &ct  that  the  original  oontraoi  has 
been  changed  in  small  partionlarB  by  mutual  consent  and  the  time  for 
oompleting  it  extended. 
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GmKo  OF  Nona  anb  Extknsiov  of  Tims  or  Patmeni  od  the  settlement 
of  A  bnildiDg  contract,  will  not  avoid  the  builder's  lien,  unless  snch  was 
the  clear  intention  of  the  parties. 

BuiiJ)EB*s  Jams  is  Paramount  to  ait  Assignment  bt  the  Lienob,  sub- 
sequent to  the  completion  of  the  building  and  the  recording  of  the  build- 
ing contract. 

Complainant  mat  hate  a  Decree  on  the  Testimont  or  a  Co-DBrEND- 
ANT,  who  stands  indifferently  liable  to  both  parties  to  the  suit  and  is  an 
indispensable  party  himself  to  the  bilL 

8tati7tory  Refunding  Bond  mat  be  Dispensed  with  where  the  non- 
resident defendant  is  represented  by  a  resident  trustee,  for  he  is  not  an 
indispensable  party  to  the  bill. 

Bnx  in  equity  by  defendant  in  error  Deas,  setidng  forth  that  one 
Eslaya  made  an  agreement  with  one  Chantron  to  lease  the  latter 
certain  property  in  Mobile;  that  Chantron  before  the  execution  of 
the  lease  entered  into  a  contract  (specifying  it)  with  complainant 
to  build  him  a  brick  house  thereon;  that  part  of  the  agreed  pay- 
ments therefor  had  never  been  made;  that  after  the  recording  of 
the  contract  the  notes  given  as  specified  therein  were  by  mutual 
agreement  given  up  and  four  others  given  in  their  stead,  extend- 
ing the  times  of  payment,  which  notes  are  still  unpaid.  The  bill 
charges  that  the  contract  operates  as  a  lien  on  the  said  lands 
and  premises,  and  the  building  thereon,  which  in  equity  are  lia- 
ble to  the  payment  of  said  debt;  that  complainant  has  been  in- 
formed that  A.  S.  Dumee,  A.  Bissford,  L.  E.  Moutandon,  and 
P.  Chaudron  claim  some  interests  in  said  leasehold  property,  but 
which  are  subordinate  to  complainant's,  and  prays  process 
against  them,  and  that  said  lien  be  foreclosed.  Chantron's  an- 
swer admits  the  agreement  for  the  lease,  the  building  contract, 
and  the  subsequent  execution  of  a  lease  to  him,  and  avers  that 
soon  after  the  execution  of  said  lease  he  transferred  said  lease  to 
Dumee,  as  trustee,  to  secure  certain  bona  fide  debts  to  A.  Bass- 
ford,  and  Montandon  &  Chaudron.  It  denies  that  said  contract 
was  ever  fulfilled,  but  avers  that  by  reason  of  complainant's 
non-performance  according  to  the  terms  of  the  contract,  it  was 
not  obligatory  on  defendant;  avers  that  much  of  the  work  had 
been  done  under  subsequent  agreements,  not  contemplated  by 
said  written  contract;  that  in  payment  of  said  work  defendant 
executed  the  four  notes  held  by  complainant,  and  transferred  to 
him  three  notes,  made  by  one  Hutchings  as  security,  and  received 
his  receipt  for  said  notes  "  in  discharge"  of  his  account  rendered 
for  said  work,  but  that  said  work  was  not  received  as  a  compli- 
ance with  the  written  contract;  and  that  in  order  to  make  pay- 
ments to  complainant,  defendant  borrowed  money  of  Montandon 
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&  Chaudroiiy  and  gaye  them  a  lien  upon  said  premises.  LeaTe 
was  glTen  complainant  to  examine  Chantron  as  a  witness.  The 
chancellor  decreed  the  contract  as  valid,  and  as  creating  a  lien 
on  the  leasehold  premises,  which  is  assigned  as  error. 

Stewarty  for  the  appellants. 

Campbell^  for  the  appellees. 

By  Court,  CmLTON,  J.  The  bill  in  this  case  is  filed  by  James 
S.  Deas,  to  enforce  a  lien  as  a  builder,  under  the  statute  of  1834, 
Digest,  375,  which  proYides  **  that  master  builders  and  mechan- 
ics, of  every  denomination,  contracting  in  writing  to  put  up  and 
erect  buildings,  of  every  description,  shall  have  a  lien  in  the 
nature  of  a  mortgage  upon  the  tract,  parcel,  or  lot  of  land,  upon 
which  such  building  or  buildings  shall  be  put  up  and  erected, 
as  well  as  upon  such  building  or  buildings,  until  the  price  or 
compensation  for  services  and  for  materials  found,  shall  be  fully 
paid  and  satisfied,  unless  a  contrary  stipulation  be  made  and 
agreed  upon  at  the  time  it  is  entered  into:  provided  always,  that 
such  lien  shall  not  have  a  priority  over  bona  fide  or  legal  incum- 
brances, existing  anterior  to  the  time  of  the  contract  being  made, 
if  said  mortgages  and  incumbrances  shall  be  duly  recorded  ac- 
cording to  law.  By  the  second  section,  the  contract  is  required 
to  be  recorded  in  the  clerk's  ofiice  of  the  county  court  of  the 
county  where  the  building  id*  to  be  erected,  within  thirty  days 
after  the  building  is  erected,  or  the  lien  is  declared  to  be  inop- 
erative." By  the  third  section  it  is  provided  thaf  when  any 
judgment  or  decree  shall  be  rendered  in  favor  of  any  master 
builder  or  mechanic  upon  such  contract,  execution  may  be  levied 
upon  such  tract,  parcel,  or  lot  of  land  on  which  the  building 
has  been  put  up,  as  well  as  upon  the  buildings  and  improve- 
ments thereon  erected  and  made,  and  all  the  right,  title,  and  in- 
terest the  defendant  had  in  and  to  the  said  lot,  tract,  or  parcel 
of  ground,  at  the  time  the  said  contract  was  entered  into,  as  well 
as  the  buildings  and  improvements  erected  and  made  thereon, 
may  be  sold  to  satisfy  such  judgment  or  decree,  provided  such 
builder  or  mechanic  may  levy  also  on  other  property,"  etc. 

1.  On  the  part  of  the  appellants,  it  is  insisted  that  chanceiy 
has  no  jurisdiction  to  enforce  the  lien  given  by  the  statute,*but 
that  the  mode  prescribed  by  the  statute  must  be  pursued,  which 
is  to  enforce  the  lien  by  the  levy  of  an  execution.  The  statute 
says  the  mechanic  '*  shall  have  a  lien  in  the  nature  of  a  mort- 
gage," and  speaks  of  suits  upon  such  contracts  resulting  in  judg- 
ments or  decrees.    Now  as  executions  may  issue  upon  decrees 
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in  chanoezy  as  well  as  judgments  at  law,  Dig.  348,  see.  29,  it 
seems  to  me  there  is  nothing  in  the  wording  of  the  act  which 
confines  the  remedy  to  a  court  of  law,  but  rather  the  reverse,  as 
being  in  the  nature  of  a  mortgage,  which  courts  of  chancery  f  ore« 
dose,  it  would  seem  wanting  in  this  nature,  if  the  appropriate 
remedy  should  be  denied.  It  is  not  necessary  that  such  juris- 
diction should  be  specificaUy  conferred  by  the  statute,  as  the 
argument  supposes,  but  it  is  sufficient  if  the  statute  create  the 
equitable  right,  and  that  it  comes  within  the  ordinary  and  appro- 
priate jurisdiction  of  the  equity  court,  and  that  the  exercise  of 
such  jurisdiction  is  not  prohibited  by  the  act.  Cases  are  num- 
erous where  similar  jurisdiction  has  been  exercised:  See  OiUespie 
T.  Bradford,  7  Yerg.  168.  In  Black  y.  Brennan,  5  Dana,  811,  it 
is  held  that  chanceiy  has  jurisdiction  to  enforce  liens  and  pledges 
of  personal  property  generally,  and  may  order  the  sale  of  a  house 
belonging  to  an  inn-keeper's  guest  to  pay  charges.  So,  in 
Gambling  y.  Beady  1  Meigs,  281,  it  was  held  that  one  who  had 
sold  a  slaye  at  a  fixed  price,  to  be  paid  on  a  certain  day,  but  who 
retained  the  title  as  security  for  the  payment,  could  go  into 
equity  to  enforce  his  lien,  against  one  to  whom  such  slaye  had 
been  assigned  in  trust  by  the  yendee:  2  Story's  Eq.  461,  462. 

We  do  not  think  the  design  of  the  legislature  was  to  restrict 
the  lien  to  cases  where  the  party  for  whom  the  building  was 
erected  owned  the  legal  title  to  the  land,  but  the  proper  con- 
struction of  the  act  would  embrace  any  interest  which  the  party 
could  pass  by  mortgage.  The  cases  referred  to  do  not  sustain 
the  yiew  taken  by  the  counsel  for  appellants.  The  case  of 
Thaxter  y.  WiUiama,  14  Pick.  49,  was  an  adjudication  upon  a 
statute  yeiy  different  from  ours.  In  Massachusetts,  the  act  pro- 
vides for  a  lien  in  cases  where  the  person  contracting  for  the 
erection  of  buildings  is  the  (owner)  proprietor  of  the  land,  and 
the  court  in  the  case  last  referred  to,  say  yeiy  properly,  that  the 
lien  can  not  be  extended  to  cases  where  the  party  is  "  a  mere 
tenant  or  intruder."  The  statute  of  this  state  proyides  for  a 
sale  in  satisfaction  of  the  lien  of  ''all  the  right,  title,  and  in- 
terest," which  the  contracting  parly  had  at  the  time  of  the  con- 
tract, and  in  our  opinion  clearly  embraces  leasehold  as  well  as 
greater  estates. 

3.  It  is  further  insisted,  that  the  recorded  contract  in  this 
<»8e  can  not  giye  a  lien,  because  the  land  is  not  specified  in  it. 
It  is  true  the  land  is  not  specified  in  the  contract,  but  it  does 
proyide  that  the  lease  from  M.  D.  Eslaya  to  Chantron  is  pledged 
for  the  payment  for  the  work,  so  that  the  contract  by  reference 
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to  the  lease  may  be  xendered  sufficiently  certain.  But  withoni 
Una,  does  it  follow  that  the  land  must  be  described  in  the  build- 
ing contract  in  order  to  create  a  lien  ?  This  act  should  receive 
a  liberal  construction^  as  it  is  but  an  extension  of  the  doctrine 
of  lien,  so  much  favored  by  the  courts,  as  consonant  with  every 
principle  of  equity  and  'justice  as  applied  to  personal  properly: 
Gross  on  Law  of  Lien,  24.  The  intention  of  the  act  was,  to 
give  to  the  mechanic  who  had  expended  his  labor  and  furnished 
materials  in  improving  the  ground  of  another,  a  prior  right  of 
satisfaction  by  a  lien  upon  the  building,  and  the  interest  of  the 
party  contracting  for  its  erection^  in  the  land  so  improved. 
This  right  is  not  dependent  upon  any  peculiar  provision  in  the 
contract  for  its  existence,  but  is  created  and  attaches  by  virtue 
of  the  statute,  when  the  contract  for  building  has  been  duly 
recorded.  If  the  contract  must  provide  for  the  lien,  the  stat- 
ute would  be  nugatory,  as  this  could  have  been  done  without 
such  law — *'  converUio  vincU  legem."  But  under  the  statute,  an 
express  stipulation  is  required  in  order  to  prevent  the  lien  from 
attaching. 

The  act  of  1821,  which  this  act  repeals,  limited  the  lien  to  the 
building  which  was  erected,  or  worked  upon,  for  the  services  of 
the  workmen.  This  act,  passed  in  1834,  extended  the  lien  to 
the  lot  or  tract  upon  which  the  building  was  erected,  thus  rem- 
edying the  defect  in  the  former  law:  Aik.  Dig.  308.  The  terms 
of  the  contract  for  the  erection  of  the  building  must  be  reduced 
to  writing  and  recorded.  The  building  of  the  house  is  an  act 
open  and  notorious,  and  the  lien  is  perfected  upon  the  comple- 
tion of  the  work,  and  recording  of  the  contract.  These,  in  the 
absence  of  a  particular  description  of  the  land  in  the  contract, 
are  sufficient  to  put  a  prudent  man  upon  inquiry  into  the  exist- 
ence of  the  lien,  and  to  charge  him  without  notice,  more  es- 
pecially if,  subsequent  to  the  registration  of  the  contract  and 
the  completion  of  the  building,  he  take  an  assignment.  It  ia 
obvious  that  the  statute  designed  the  erection  of  the  building 
to  operate  as  notice,  from  the  fact  that  the  contract  is  not  re- 
quired to  be  recorded  until  within  thirty  days  after  the  erection 
of  the  same.  So  that  the  argument  deduced  from  inconvenience 
of  want  of  notice,  and  surprise,  is  not  well  founded. 

But  it  is  asked,  if  a  party  owns  a  section  of  land,  and  con* 
tracts  for  a  building  on  one  comer  of  it,  or  fails  to  specify 
where  the  building  ediall  be  placed,  and  it  is  erected  on  one  cor- 
ner of  the  section,  will  the  lien  cover  the  whole,  or  how  much 
of  it?    I  answer  the  whole  tract,  if  necessaiy  to  pay  the  debt. 
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and  that  such  is  the  juat  constmction  of  the  act.  U  the  laborer 
is  worthy  of  his  hire,  there  is  certainly  nothing  inequitable  in 
eaying  tbe  owner  shall  not  avail  himself  of  the  value  of  the 
fixtures  without  compensation  to  the  party  who  erected  them, 
and  this  only  such  lien  secures.  Besides,  the  lien  can  be  dis- 
charged by  giving  good  security  to  the  builder  for  the  price: 
Dig.  376,  sec.  4. 

4.  We  do  not  consider  the  objection  available  to  the  appel- 
lants,  that  no  lien  could  be  created  by  the  contract  between  the 
defendant  in  error  and  Chantron,  because  the  latter  had  no 
written  evidence  of  a  lease  from  Eslava  at  the  date  of  said  con- 
tract. The  record  shows  there  was  an  agreement  to  lease,  and 
which  agreement  was  partly  executed  by  Chantron  in  taking 
possession  of  the  lot,  and  in  making  the  quarter  part  of  the  im- 
provements for  which  compensation  is  sought  by  the  bill,  be- 
fore its  terms  were  reduced  to  writing.  If  it  had  never  been  re- 
duced to  writing,  it  is  obvious  a  court  of  chancery  would  have 
decreed  a  specific  performance  in  virtue  of  the  part  performance 
which  relieved  the  contract  from  the  operation  of  the  statute  of 
frauds.  In  that  event,  the  lien  would  attach  because  the  con- 
tract would  be  regarded  as  obligatory  from  its  date.  That  it 
was  subsequently  reduced  to  writing,  can  not  place  the  party  in 
a  worse  condition.  So  far  as  respects  the  lien  of  Deas,  it  relates 
back,  and  takes  effect  from  the  time  the  parol  agreement  was 
made.  The  writing  but  furnishes  evidence  of  a  contract  pre- 
viously made  and  partly  executed,  but  definitively  settled  by  its 
terms,  and  notwithstanding  the  parties  to  the  lease  date  its 
commencement  from  the  first  of  November,  1844,  after  the  con- 
tract for  building  was  made,  still,  the  court  considering  that 
as  done  which  ought  to  have  been  done,  will  give  effect  to  it  co- 
eval with  the  parol  agreement,  and  consider  Chantron  as  having 
a  leasehold  estate  at  the  time  he  contracted  for  the  building. 

5.  It  was  entirely  competent  for  Chantron  to  waive  a  strict 
compliance  with  the  terms  of  the  contract  on  the  part  of  Deas, 
as  to  the  time  when  the  building  should  be  completed.  This 
delay,  however,  resulted  from  a  change  in  some  part  of  the  build- 
ing from  the  original  plan,  at  the  instance  of  Chantron,  and 
could  not  work  a  forfeiture  of  the  lien.  The  settlement  made 
between  the  parties  clearly  shows,  they  regarded  the  original 
contract,  which  was  the  basis  of  that  settlement,  as  binding. 
The  amount  is  charged  by  Deas  for  the  building,  as  provided 
for  by  the  terms  of  that  agreement,  and  the  appropriate  credits 
are  allowed.     It  appears  that  the  difference  between  the  work  as 
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originally  contracted  to  be  performed,  and  as  it  was  completed^ 
amounted  to  seyenty-two  dollars;  which  sum,  in  the  settlement 
was  placed  to  the  credit  of  Chantron.  That  Deas  was  allowed 
the  whole  of  the  month  of  January,  1845,  within  which  to  com- 
plete the  building,  and  that  slight  alterations  were  made  in  the 
manner  of  its  erection,  by  consent  of  the  parties,  do  not  show 
an  abrogation  of  the  contract,  nor  in  our  opinion  afiEect  the  lien. 

6.  Neither  will  the  renewal  of  the  notes,  nor  the  extension  of 
the  time  of  payment  have  the  effect  to  avoid  the  lien,  unless 
such  was  the  intention  of  the  parties.  True  it  is  laid  down  gen- 
erally, **  that  a  special  contract  for  a  particular  mode  of  payment 
operates  as  a  waiver  and  abandonment  of  the  right  of  lien;  and 
though  work  be  commenced  under  an  implied  contract,  and 
afterwards  a  special  contract  be  made,  for  payment,  the  one 
contract  destroys  the  other:"  Cross  on  Lien,  260.  But  this 
must  be  understood  as  applicable  to  those  particular  liens  which 
the  law  gives  in  certain  cases  to  brokers,  factors,  and  the  Uke, 
for  charges,  expenses,  etc.,  in  respect  of  personal  goods,  and 
does  not  extend  to  cases  like  the  present,  which  are  expressly 
declared  by  the  statute  to  be  liens  in  the  nature  of  mortgages. 
The  giving  of  the  notes  in  this  case,  extinguishes  a  right  of  ac- 
tion upon  the  account,  which  is  receipted  in  the  usual  form,  but 
certainly  they  do  not  amount  to  a  satisfaction  of  the  demand,  of 
which  they  are  merely  the  evidence.  And  as  the  renewal  of  a 
note  secured  by  mortgage,  is  no  discharge  of  the  mortgage, 
which  nothing  but  the  payment  of  the  debt  discharges,  so  we 
think  in  this  case,  the  renewal  of  the  notes,  and  the  receipt  of 
the  account  by  notes,  as  well  as  the  receipt  by  Deas,  as  collateral 
security,  in  accordance  with  the  original  contract,  of  the  notes 
on  Hutchings,  do  not  discharge  the  security  which  the  law  has 
afforded  the  defendant  in  error  for  the  payment  of  the  sum  due 
for  building:  See  Pomroy  v.  Rice,  16  Pick.  22;  Davis  v.  Jlay- 
nard^  9  Mass.  242;  Dunham  v.  Dey^  15  Johns.  555  [8  Am.  Dec. 
282].  This  view  does  not  conflict  with  the  principle  decided  in 
Bailey  v.  Adams,  14  Wend.  201,  that  the  lien  of  a  mechanic  is 
discharged  by  an  agreement  to  look  to  the  personal  credit  of  his 
debtor,  or  another  for  the  satisfaction  of  his  demand.  There 
is  no  evidence  in  this  case,  that  Deas  ever  intended  to  abandon 
bis  lien,  and  look  alone  to  the  personal  credit  of  Chantron. 

7.  It  results  from  what  we  have  said,  that  the  lien  of  the  de- 
fendant in  error  is  paramount  to  that  of  Montandon  &  Co. ,  who 
took  an  assignment  of  the  lease  to  their  use,  on  the  fifteenth  of 
Februaiy,  1845,  subsequently  to  the  completion  of  the  building. 


Jan.  1848.]  Montakdon  v.  DsAa  91 

md  the  xeooiding  of  the  contract  between  Deas  and  Chantron, 
Tbej  must,  as  we  bare  seen,  be  chargeable  with  notice  of  the 
prior  lien,  and  the  trustee  in  their  behalf,  to  whom  Ohantron 
assigned,  takes  the  lease  cum  (mere. 

8.  There  is  no  eyidence  that  the  notes  on  Hatchings  were  e^er 
realized,  or  that  any  portion  of  them  ever  was,  or  ever  can  be 
collected.  Bat  on  the  other  hand  the  proof  shows  the  notes  not 
collectible.  There  is  no  negligence  on  the  part  of  Deas,  such 
as  appeared  in  the  case  cited  by  appellant's  counsel,  BusseU  y. 
Hester,  10  Ala.  636,  which  could  charge  him  on  account  of  them, 
and  if  any  sum  has  been  realized  upon  them,  the  same,  upon 
accounting  before  the  master,  will  be  regarded  in  ascertaining 
the  amount  due,  so  that  in  our  opinion,  the  dem&nd  against 
Hutchings,  transferred  as  collateral,  can  furnish  no  objection  to 
the  remedy  sought  by  complainant  below. 

9.  It  is  insisted,  that  as  Chantron  is  an  indispensable  party, 
and  was  examined  as  a  witness  by  the  complainant,  no  decree 
should  have  been  rendered  without  excluding  his  testimony,  and 
if  that  be  excluded,  the  proof  does  not  warrant  a  decree.  True, 
the  rule  is  stated  to  be,  that  a  complainant  can  not  have  an  ad- 
Terse  decree  against  a  defendant  whom  he  examines  as  a  witness, 
but  must  rely  upon  the  evidence  furnished  in  the  usual  way  by 
his  answer:  Walker  et  al,  v.  OiJbhs  and  Labuzan,  10  Ala.  136; 
Palmer  y.  Van  Doren,  2  Edw.  Ch.  192.  But  the  rule  does  not 
extend  to  defendants  who  stand  indifferently  liable  to  both  par* 
ties:  Walker  v.  CHbbs,  10  Ala.  136.  In  Carter  v.  Hawley,  Amb. 
683,  n.  3,  Lord  Hardwicke  says:  ''  The  rule  of  this  court  differs 
from  that  of  law,  because  there  are  several  cases  where  the  com* 
plainant  must  make  parties  of  those  defendants  whom  he  must 
necessarily  examine  as  witnesses,  as  in  the  case  of  trustees,  etc., 
for  though  the  legal  estate  is  vested  in  them,  they  are  not  mate- 
rially interested."  Nor  does  the  principle  of  the  rule  extend  to 
cases  where  the  defendant  has  admitted  in  his  answer  the  facts 
charged  in  the  bill,  or  where  they  have  been  taken  for  confessed 
against  him:  Bradley  v.  Booi^  6  Paige,  636.  The  same  doctrine 
is  held  in  LupUm  d  PearsaU  v.  lAipton  etal,,  2  Johns.  Ch.  614, 
by  Kent,  Chancellor;  and  it  is  consonant  with  the  practice  of 
tho  chancery  courts,  which  discountenance  technical  objections 
to  depositions,  on  the  ground  that  the  witnesses  were  parties  to 
the  suit:  6  Paige,  638,  supra.  In  the  present  case  Chantron 
confessedly  owes  a  just  debt,  both  to  complainant  below  and 
Montandon  &  Co.,  and  the  question  is,  which  debt  shall  have 
the  prior  lien  upon  his  leasehold  interest.    He  is  indifferent  then 
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between  the  parties,  as  in  the  event  of  the  success  of  either,  the 
property  goes  to  pay  his  debts.  His  interest  is  balanced:  See 
Wright  v.  Wright,  2  McCord's  Ch.  205;  Alslon's  Eafrs  v.  J&nes,  1 
Murph.  45;  Sharp  y.  Morrow,  6  T.  B.  Mon.  305.  But  so  far  as 
we  are  advised,  no  objection  was  made  in  the  court  below  to  his 
competency  as  a  witness,  and  is  raised  for  the  first  time  in  this 
court.  It  may  well  be  questioned  whether  the  objection  is  well 
taken. 

10.  Once  more.  It  is  contended  further  by  the  appeUants  that 
the  decree  is  erroneous,  as  no  refunding  bond  was  required  to 
be  given  for  the  benefit  of  Bassf ord,  one  of  the  parties  secured 
in  the  trust  deed  to  Dumee,  for  the  benefit  of  Montandon  &  Co., 
and  others.  The  answer  to  the  objection  is,  that  Bassf  ord  is 
not  an  indispensable  party,  being  represented  by  Dumee,  the 
trustee,  who  is  a  resident  citizen:  WaUcer  et  al.  t.  MtUer  <&  Co., 
11  Ala.  1067.  Besides  it  is  shown  that  Montandon  &  Co.  own 
the  demand  formerly  owned  by  Bassf  ord,  and  that  the  decree  is 
really  not  against  Bassford.  In  such  case,  we  think  the  statu- 
tory refunding  bond  may  be  dispensed  with,  as  the  decree 
would  stand  had  the  suit  been  dismissed  as  to  Bassford. 

We  are  unable  to  see  any  error  in  the  record,  and  the  decree 
of  the  chancellor  is  affirmed. 


Mechanics*  Lien  is  not  Wajvxd  bt  Taiuno  Notbs  or  Dkbtob,  nor  by 
giving  him  a  receipt  in  full  for  the  demand:  ChMe  t.  Oale,  41  Am.  Deo.  219, 
snd  Bee  note  thereto,  221-224,  discussing  the  subject  of  waiver  of  mechanioa* 
liens.    See  also  Steamboat  Charlotte  v.  Hammond,  43  Id.  63& 

Estates  and  Intkkests  Affected  bt  Mechanics'  Liens:  See  note  to 
Ljfon  T.  McQfiffey,  45  Am.  I>ec.  678-680,  where  the  subject  is  discussed. 


Plowman  et  al.  v.  Biddle. 

[14  Alabama,  109.] 
VXN1>0B*8  LiKN  IS  NOT  WAIVED  BT  FaOT  THAT  Hb  TaXBS  A  NOTE  fOT  the 

purchase  money  with  the  privilege  of  allowing  the  vendee  to  pay  it  in 

leather. 
Vendor's  Lien  is  not  Waived  by  the  fact  that  he  transfers  as  ooUatenl 

security  for  another  debt  a  note  which  he  has  taken  for  the  purchase 

money. 
Vendor's  Lien  can  not  be  Enfobobd  in  a  bill  brought  by  himself  to  the 

use  of  the  assignees  of  a  note  taken  for  the  purchase  money,  and  assigned 

to  them  as  collateral  security  for  another  debt.    They  dionld  be  made 

parties  to  the  bilL 

Bill  in  name  of  Biddle,  for  use  of  J.  0.  and  J.  T.  Burt,  pray- 
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ing  {hat  certain  land,  which  complainant  had  sold  plaintiffs  in 
ezTor,  taking  two  promissoiy  notes  in  payment  thereof,  one  of 
which  still  remains  unpaid,  and  reserving  a  lien  upon  the  land, 
be  sold  to  satisfy  said  unpaid  note.  The  chancellor  decreed 
that  the  land  be  sold  for  the  payment  of  the  note.  The  other 
facts  appear  in  the  opinion. 

Bice,  for  the  plaintiff  in  error. 

ParsonSy  contra. 

By  Court,  Dabgan,  J.  This  bill  is  filed  for  the  purpose  of 
enforcing  the  lien  of  a  vendor,  and  subjecting  the  land  to  the 
payment  of  the  purchase  money.  The  purchase  money  is  se- 
cured by  a  note,  executed  by  the  vendees,  and  which  according 
to  the  contract,  they  had  the  right  to  discharge  in  leather, 
which,  however,  they  have  not  done.  That  the  vendees  had 
the  right  to  pay  the  note  in  leather,  does  not  affect  the  lien  of 
the  vendor.  The  note  to  him  is  for  a  sum  of  money,  and  the 
vendees  merely  had  the  privilege  of  paying  it  in  leather.  This 
was  for  their  benefit  or  convenience,  and  it  can  not  be  con- 
strued into  a  waiver  of  the  lien  on  the  part  of  the  vendor. 

2.  Nor  is  the  lien  affected  by  the  transfer  of  the  note  to  the 
Burts,  under  the  circumstances  disclosed.  The  rule  is  settled 
in  this  court,  that  the  equitable  lien  of  a  vendor,  will  pass  to 
fhe  assignee  of  a  note,  given  in  part  payment  of  the  purchase 
money:  See  Boper  v.  McGook,  7  Ala.  318.  But  in  the  case  of 
EdlTs  Eafr  v.  Click,  5  Id.  363  [39  Am.  Dec.  327],  it  was  decided, 
that  if  a  note  given  for  the  purchase  money  of  land  was  in- 
dorsed without  recourse  on  the  vendor,  that  the  equitable  lien 
could  not  be  enforced  in  favor  of  the  assignee.  It  is  clear  that 
the  lien  in  the  case  at  bar,  is  not  lost  even  upon  the  authority  of 
the  case  in  5  Ala.  {9upra),  for  the  facts  as  disclosed,  show  that 
Biddle,  being  indebted,  transferred  the  notes  to  the  Burts  as 
collateral  security,  consequently,  the  note  is  not  transferred 
without  recourse,  for  Biddle  is  liable  for  the  debt  until  it  is 
paid.  But  we  come  to  the  conclusion,  that  the  decree  must  be 
reversed,  for  the  want  of  proper  parties.  It  is  the  well-settled 
rule,  that  all  persons  interested  must  be  made  parties  to  a  bill, 
and  if  a  chose  in  action  is  assigned,  the  assignee  can  not  cury 
on  a  suit  in  equity,  in  the  name  of  the  assignor.  See  Field  v. 
Maghee,  6  Paige,  540;  Bogera  v.  Tradenf  Ins.  Co.,  6  Id.  584; 
Sedgurick  v.  Cleveland,  7  Id.  287.  And  in  the  case  of  Coale  v. 
MOdretB  AdmW,  8  Har.  &  J.  278,  it  was  held,  that  a  bill  could 
not  be  snatained  in  the  name  of  the  obligee  of  a  bond  only. 
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after  the  bond  had  been  assigned.  We  think  these  aaihoritieft 
conclasive  to  show,  that  the  Burts  should  have  been  made  par- 
ties to  the  bill;  that  is,  the  bill  should  haTe  been  filed  in  iiieir 
names  jointly  with  Biddle,  and  their  interest  distinctly  alleged. 
The  bill  is  filed  in  the  name  of  Alexander  Biddle  only.  It  is 
true,  that  it  is  stated  that  it  is  filed  for  the  use  of  James  C.  and 
Joseph  T.  Burt;  but  the  allegations  of  the  bill  are  in  the  name 
of  Biddle  alone,  and  the  interest  of  the  Burts  is  not  stated,  nor 
how  acquired.  This  is  a  practice  not  warranted  in  this  court. 
The  decree  is  therefore  reversed,  and  the  cause  is  remanded, 
that  the  parties  may  proceed  as  they  may  see  fit. 

CmLTON,  J. ,  not  sitting. 

Vsndor's  Lixk  is  not  Wapved  bt  Taking  thb  Pubohaseb^  Kotb  for  th» 
amount  due:  Aldridge  v.  Dunn,  41  Am.  Deo.  224;  Honcrt^B  Shfr  t.  BahewA^ 
43  Id.  147. 


MoLean  et  XJx.  v.  Hosea  et  al. 

[14  Alabama,  1M.] 
OUAKDIANS  ARE  RESPONSIBLE  FOR  LoSS  OCCASIONED  BY  THSIB  NeOLIOXNCOI 

or  want  of  discretion;  hence,  where  guardians  take  a  mortgage  on  prop- 
erty worth  three  thousand  five  hundred  dollars,  to  secure  a  debt  of  two 
thousand  dollars  due  their  ward,  and  upon  foreclosure  allow  it  to  be  sold 
at  auction  for  five  hundred  and  forty  dollars,  they  are  liable  to  their  ward 
for  the  loss. 

Ebbob.  This  was  a  proceeding  for  the  settlement  of  the  ac- 
counts of  defendants  in  error,  as  guardians.  The  only  question 
for  revision  is  the  responsibility  of  the  said  guardians  for  a 
note  of  two  thousand  dollars,  secured  by  mortgage  on  a  tract  of 
land  then  and  now  worth  three  thousand  dollars,  and  a  house 
and  lot  worth  five  hundred  dollars.  It  appears  that  the  guard- 
ians sold  the  mortgaged  property  upon  due  notice,  the  tract 
for  four  hundred  dollars,  and  the  house  and  lot  for  one  hundred 
dollars.  There  was  no  suspicion  of  any  unfaimess  on  the  part 
of  the  guardians.  The  court  held  the  guardians  not  liable  for 
the  loss,  which  is  assigned  as  error. 

Sellers,  for  the  plaintiffs  in  error. 
Bdhea,  for  the  defendants  in  error. 

By  Court,  Collqcb,  C.  J.  The  office  of  guardian  was  orig- 
inated upon  the  hypothesis  that  persons  of  immatore  years,  were 
incapable  of  protecting  their  own  interests.    An  acceptance  of 
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Bach  a  troBt  imposes  an  obligation  to  pexf  orm  its  duties — among 
the  most  prominent  of  which  is,  the  use  of  diligence  in  manage 
ing  and  talking  care  of  the  ward's  estate.  For  if  it  be  lost  or 
injured  by  the  negligence  or  misfeasance  of  the  guardian,  he  is 
liable  at  least  to  the  same  extent  that  any  trustee  would  be 
under  the  same  circumstances:  See  T^jhs  y.  Carpenter ,  1  Madd. 
298;  FaweU  y.  Evans,  5  Yes.  839;  Eagleton  y.  KingzUm,  8  Id.  466; 
Bam.  on  Assets,  538;  2  Kent's  Com.,  Ist  ed.,  187  et  seq,;  2 
Kinne's  Comp.  391  et  seq.^  and  cases  there  cited;  Johnson's  Ap* 
peal,  12  Serg.  &  B.  317;  MoneU  y.  ManeU,  5  Johns.  Ch.  286  [9 
Am.  Dec.  298].  It  is  incumbent  on  a  trustee  to  manage  the 
trust  estate  in  the  same  manner  that  a  discreet  man  would 
manage  his  own  concerns,  and  he  is  accountable  if  he  neglects 
to  perform  his  duty:  Rainsford  y.  Rainsford,  Bice's  Eq.  343. 
If  he  acts  bona  fide,  and  with  due  diligence  he  will  be  protected. 
But  if  he  grossly  yiolates  his  duty,  or  is  guilty  of  unreasonable 
negligence,  his  acts  are  inspected  with  seyerity,  and  rules  of 
strict,  if  not  rigorous  justice,  are  applied:  Diffenderffer  y.  Win- 
der, 3  Gill  &  J.  311;  Shepherd  y.  Ibwgood,  Turn.  &  B.  379; 
Hester  y.  Hester,  1  Dey.  Eq.  332.  In  The  Bank  of  Virginia  y. 
Craig,  6  Leigh,  399,  it  was  held,  that  if  a  guardian  unnecessarily 
sell  bank  stock  belonging  to  his  ward,  and  appropriate  the  pro^ 
ceeds,  he  and  his  sureties  shall  be  held  to  replace  the  stock,  or 
account  for  and  pay  its  present  yalue,  and  all  diyidends  accru- 
ing thereon  since  the  sale;  and  commissions  were  allowed  to 
the  guardian  on  the  diyidends  only.  In  respect  to  an  executor, 
it  has  been  said  that  he  should  collect  the  effects  of  the  testator 
with  reasonable  diligence;  and  if  by  delaying  to  commence  an 
action  he  has  enabled  a  debtor  of  the  deceased  to  ayail  himself 
of  the  statute  of  limitations,  he  becomes  personally  answerable: 
1  Lomax  on  Ex'rs,  381. 

In  Oreen  y.  Wvnier,  1  Johns.  Ch.  27  [7  Am.  Dec.  475],  a  trus« 
tee  agreed  to  purchase  and  pay  for  a  fum  at  the  request  of  the 
cestui  que  trust,  out  of  the  proceeds  of  the  trust  estate.  He 
gaye  his  bond  for  the  purchase  money,  secured  by  a  mortgage 
on  the  premises;  but  when  the  bond  became  due  he  refused  to 
pay  it,  and  procured  a  foreclosure  of  the  mortgage  and  sale  of 
the  farm  at  a  loss  of  foiur  thousand  dollars:  Held,  that  the 
trustee  was  chargeable  for  this  loss  and  all  the  costs  of  the  suit. 
So  in  Taylor  v.  Tabrum,  6  Sim.  281,  trustees  who  were  directed 
to  sell  an  estate  as  soon  as  conyeniently  might  be  after  their 
testator^B  death,  isfoaed,  by  the  desire  of  one  of  the  parties 
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interested,  an  offer  of  six  thousand  six  hundred  pounds  for  the 
estate,  and  afterwards  sold  it  for  three  thousand  six  hundred 
poimds.  The  court  chained  fhem  with  the  difference  between 
the  price  offered,  and  that  at  which  the  estate  was  sold.  A  trus- 
tee, it  is  said,  is  bound  by  his  implied  obligation  to  perform  all 
those  acts,  which  are  necessary  and  proper  for  the  due  execu- 
tion of  the  trust  which  he  has  undertaken.  If  he  has  acted 
with  good  faith  in  the  exercise  of  a  fair  discretion,  and  in  the 
same  manner  as  he  would  ordinarily  do  in  regard  to  his  own 
property,  he  ought  not  to  be  held  responsible  for  any  losses  ac- 
cruing in  the  management  of  the  trust  estate :  2  Stoiy's  Eq. ,  sees. 
1267-1272. 

In  the  case  at  bar,  the  mortgagees  were  not  bound  by  the 
terms  of  the  mortgage  to  sell  on  any  particular  day — although 
notice  had  been  given  of  a  sale  on  a  particular  day,  it  was  allow- 
able to  postpone  it  to  a  day  certain,  or  indefinitely.  If,  as  con- 
ceded, the  security  was  intended  for  the  benefit  of  the  ward  of 
the  mortgagees,  it  was  their  duty  to  have  procrastinated  a  sale, 
until  the  price  offered  approximated  a  fair  cash  valuation,  or  fur- 
nished a  sufficient  sum  to  pay  the  debt  intended  to  be  secured. 
No  prudent  man  would  ordinarily  sell  his  own  estate  worth  three 
thousand  five  hundred  dollars,  for  five  or  six  hundred;  nor  would 
he  sacrifice  a  real  security  of  that  value  (for  so  small  a  sum), 
which  was  the  only  probable  means  of  realizing  a  debt  of  some 
two  thousand  dollars.  Considering  the  power  and  duly  of  the 
guardians  in  the  collection  of  money  due  their  ward,  especially 
in  the  case  at  bar,  it  is  impossible  to  say  that  they  are  not 
chargeable  with  negligence.  If  they  had  compounded  the  debt, 
released ,  or  suffered  it  by  neglect  or  other  fault  of  theirs  to  become 
unavailable,  their  inattention  to  the  interest  of  the  ward  would 
be  palpable  and  confessed.  Upon  principle,  such  a  case  is  not 
distinguishable  from  the  present.  Here,  property  worth  nearly 
twice  as  much  as  the  demand  due  the  ward  was  placed  imder 
the  guardians'  control — ^they  were  authorized  to  sell  it  any  time 
after  a  day  prescribed,  and  did  actually  sell  it  for  about  one 
fourth  the  amount  of  the  debt.  This  brief  statement  of  facta 
shows  quite  as  satisfactorily  as  the  most  extended  argument 
could  do,  that  the  fiducial  power  of  the  defendants  has  not  been 
prudently  exercised,  and  with  a  proper  regard  to  the  interest  of 
their  ward.  The  law,  we  have  seen,  makes  them  responsible  for 
the  loss  which  has  been  occasioned  by  their  negligence  or  want 
of  discretion;  and  the  judgment  of  the  orphans'  court  is  oonae- 
quently  reversed,  and  tJie  cause  remanded. 
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fmrwumBm  Wmxm  Oitabdiaub  and  Otkbei  TmwgE*is<ATMuawMt<m» 
Mag  liaUa  for  Ion:  See  note  to  N^Blktate,  40  Am.  Deo.  fi0e-^18»  whort 
tho  rabjoot  is  discnaBod. 

OviOU^ZAH  n  Onlt  Bbqdxbkd  to  Ubx  that  I>sa&sx  ot  Vioilanob  in  tho 
nanagement  of  his  ward's  property  whioh  a  man  of  ordinary  skill  and  piu* 
denoa  aisrases  in  the  condnot  of  his  own  sffiurs:  Jcnei^  Appeal^  42  Am.  I>e0f 


Knox  v.  Bives  et  al. 

(U  AI.ABA1CA,  9i0.] 

UaAOB— PLAnnrv  bayzvo  Pkoyxb  that  DmNDAivT's  Boat  was  engsged 
in  cattying  goods  and  merchsndise  generally  for  hire,  and  that  it  wss  ths 
general  costom  of  boats  engaged  in  similar  hnsineas,  to  carry  letters  con* 
taining  remittances  of  hank  bills,  it  is  permissihle  for  defendants  to  ex* 
plain  that  usage,  hy  showing  that  no  frei^^t  or  compensation  was  aver 
ohaxged  upon  snch  remittanoee,  nnlses  some  evidenoe  was  glTon  by  tha 
boat  of  their  receipt. 

A  Pabtt  IB  A  Common  Gabbixb  Only  as  to  Such  Chahaokkb  ow  Qoods 
as  he  nndertakes  to  carry  for  hire,  and  is  not  acommon  carrier  as  to  snob 
as  he  does  not  nndertake  to  carry  for  hire;  and  it  is  proper  to  leaya  to 
the  jury  the  question  whether  cadi  letters  belong  to  that  dsss  of  goods 
which  he  nndertakes  to  cany  for  hire. 

To  Maks  Onb  a  Ck>MMOir  Cahrteb  it  is  not  neoesaaiy  that  the  rate  of  com* 
-  pensation  to  ba  paid  sfaoold  be  fixed,  but  tha  right  to  compensation  mast 
eodst. 

Oabi.  The  opinion  sufficiently  states  the  case* 
Hopkins  and  FkiUips,  for  the  plaintiff  in  erxoi^ 
Jl  A.  CampbM,  conira. 

B7  Ooiirt,  Ohzltoh,  J.  The  defendants  are  saed  as  common 
carriers,  to  recoyer  the  Taltie  of  a  sealed  package,  containing  two 
fhonsand  five  hundred  dollars  in  bank  bills,  receiTcd  on  board 
the  steamboat  Montgomeiy,  by  the  clerk  thereof,  to  be  carried 
from  the  city  of  Mobile  to  the  city  of  Montgomeiy,  and  to  be 
deliyeied  to  the  plaintiff.    The  package  was  lost. 

1.  The  plaintiff  having  proTcd  that  the  boat  was  engaged  in 
canying  goods  and  merchandise  generally  for  hire,  and  the  gen* 
eral  cnstom  of  boats  engaged  in  similar  bnsiness  as  the  Mont- 
gomery, in  canying  letters  containing  remittances  of  bank  bills, 
we  think  it  was  permissible  for  the  defendants  to  explain  that 
usage,  by  showing  that  no  freight  or  compensation  was  erer 
charged,  or  allowed,  upon  such  remittances,  unless  some  eri* 
dence  was  given  by  the  boat  of  their  receipt,  in  which  eyent  only 
a  chaige  was  made;  and  further,  to  show  that  such  was  tha 
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tmif onn  piactioe  of  defendants'  boat.  If  we  allow  the  usage  to 
be  iirelevanty  the  proof  of  it  was  first  introduoed  by  the  plaintiff 
and  in  such  case  rebutting  proof  is  allowed :  See  Hdvia  y.  Taylor, 
13  Ala.  324;  Mndlay  y.  PruiU,  9  Port.  195.  2.  The  questions 
raised  ux>on  the  charges  giyen  and  excepted  to  in  the  court  be- 
loWy  are  important,  as  affecting  the  liability  of  the  owners  of 
steamboats,  and  the  authorities  referred  to  haye  been  carefully 
considered.  The  charges,  the  correctness  of  which  is  questioned 
by  the  assignment  of  errors,  are  as  follows:  **  It  does  not  follow 
that  a  common  carrier,  because  he  is  said  to  be  one  who  carries 
goods  for  hire,  is  to  be  considered  a  carrier  of  all  kinds  of  goods. 
The  just  construction  of  the  definition  is,  that  the  party  is  a 
common  carrier  only  as  to  such  character  of  goods  as  he  under- 
takes to  cany  for  hire,  and  is  not  a  common  carrier  as  to  such  a» 
he  does  not  undertake  to  carry  for  hire.  In  the  latter  case,  the 
party  would  simply  be  a  mandataxy,  or  bailee."  The  court 
further  charged  the  jury,  that  the  question  for  their  determi- 
nation was,  "  do  cash  letters  belong  to  that  class  or  character 
of  goods  which  the  defendants  undertake  to  cany  for  hire  or 
reward  ?  If  they  do,  the  plaintiff  was  entitled  to  recoyer;  but 
if  they  do  not,  then  the  defendants  were  mandataries,  or  bailees, 
and  not  liable  as  common  carriers." 

It  is  insisted,  on  the  part  of  the  plaintiff  in  error,  that  the 
charges  denied  him  the  right  of  recoyery  unless  he  had  proyed 
that  the  bills  in  question  were  carried  for  hire,  or  that  the  boat 
was  accustomed  to  do  so,  whereas,  haying  proyed  the  boat  a 
common  carrier  of  goods  generally  for  hire,  and  the  receipt 
of  those  bills  by  the  agent  of  the  boat,  to  be  carried  to  Mont- 
gomery, the  law  implies  the  liability  for  reward.  The  chaise  of 
the  court  must  be  construed  in  connection  with,  and  as  predi- 
cated upon,  the  proof  in  the  cause.  The  proof  was,  that  al- 
though it  was  the  uniform  custom  of  the  boats  to  carry  such 
packages,  no  charge  had  been  made  for  such  seryice,  unless  a 
receipt  was  demanded  by  the  shipper,  of  the  boat,  for  them, 
when  a  change  of  one  fourth  of  one  per  cent,  was  made  upon 
the  amount  of  the  bills.  This  charge  had  not,  howeyer,  been, 
made  by  defendants'  boat,  and  there  was  no  eyidence,  other 
than  the  general  usage  which  had  long  obtained,  that  the  de- 
fendants knew  that  such  packages  were  conyeyed  on  their  boat. 
Keither  was  there  any  eyidence  of  a  special  undertaking  on  the- 
{Murt  of  the  defendants  in  respect  to  this  package;  it  was  merely 
receiyed,  with  a  promise  to  deliyer  it  at  Montgomery,  to  the 
plaintiffs.    Taken  in  connection  with  this  proof,  what  are  we  ta 
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undersiaiid  the  charge  to  imply?  The  oonzt  below  had  already 
settled,  and  we  think  properly,  too,  that  bank  bills,  by  the  com- 
mon law,  were  regarded  as  "goods,''  and  included  in  that 
designation:  Allen  t.  SewaU,  2  Wend.  339;  S.  0,,6  Id.  335, 
opinion  Walworth,  chanceUor;  Handy  y.  Dobbin,  12  Johns.  220; 
Kemp  y.  Coughiry,  11  Id.  109;  and  that  the  act  of  the  clerk  in 
receiying  the  package,  was  the  act  of  the  owners  of  the  boat,  if 
the  jniy  belieyed  the  eyidence  on  that  point.  There  was  no  eyi- 
dence  of  any  express  undertaking  on  the  part  of  the  owners  of 
the  boat  to  carry  such  letters  for  hire,  or  that  they  were  ex- 
cluded from  the  class  of  goods  which  their  clerk  was  authorized 
to  receiye  and  transport,  except  the  proof  made  as  to  the  "  uni- 
form custom  "  of  boats  to  cany  such  letters,  in  the  manner  aboye 
stated.  Construing  the  chaige  as  applicable  to  the  facts  in 
proof,  we  must  intend  the  court  submitted  to  the  jury  the  ques- 
tion of  fact,  whether  the  package  in  question  was  to  be  trans- 
mitted with  or  without  reward;  or  in  other  words,  whether  cash 
letters  belonged  to  that  class  or  character  of  goods,  which  the 
boat  undertook  to  cany  for  hire.  That  this  charge  would  be 
improper  under  a  different  state  of  facts,  as  tending  to  mislead 
the  jury,  will  not  ayail  the  plaintiff  in  error.  Is  it  correct  as  an 
absizact  proposition  of  law,  and  was  it  proper  under  the  proof 
shown  by  the  bill  of  exceptions  ?  If  it  was,  we  can  not  reyerse 
because  it  was  general  in  its  character,  and  did  not  embrace 
other  features  in  the  plaintiff's  case,  upon  which,  notwithstand- 
ing the  charge,  he  may  haye  been  entitled  to  recoyer.  The  rule 
is  well  settled  in  this  court,  that  the  omission  of  the  court  be- 
low, to  instruct  the  jury  upon  all  the  legal  questions  presented 
by  the  proof  in  the  cause,  is  not  a  ground  for  reversal  of  a  judg- 
ment rendered  on  their  yerdict;  it  is  enough  if  the  charge  is 
correct  as  a  legal  proposition,  and  is  laid  down  in  such  manner 
as  not  necessarily  to  mislead  the  jury:  See  Herbert  y.  Huie,  1 
Ala.  18  [34  Am.  Dec.  755];  JEarbee  y.  Craig,  Id.  607;  Tonms  y. 
Riddle,  2  Id.  694;  Mardia  y.  Shackle/ord,  4  Id.  493;  State  y. 
Brinyea,  5  Id.  241;  Knapp  y.  McBride,  7  Id.  19;  Leigh  y.  Light- 
foot,  11  Id.  935,  940. 

If  the  opposing  parly  desires  the  court  to  present  to  the  jury 
the  law  as  applicable  to  any  particular  feature  in  the  cause,  he 
must  do  so  by  asking  appropriate  charges.  The  form  of  the 
charge,  if  the  court  was  right  in  assuming  that  the  defendants 
were  not  liable,  as  common  carriers,  if  the  undertaking  was 
gratuitous,  we  think  more  fayorable  to  the  plaintiff  than  the 
proof  would  warrant.    The  court,  upon  the  hypothesis  assumed. 
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might  well  have  insiiraoted  the  jtuy,  that  if  they  beliered  the 
proof  in  respect  to  the  tiniform  custom  and  usage  of  boats  to 
charge  no  freight  unless  the  shipper  demanded  a  receipt  for  the 
package,  that  thej  should  find  for  the  defendants,  for  we  take 
it  to  he  the  settled  law,  that  where  a  custom  or  usage  is  proved 
to  exist  in  relation  to  a  particular  trade  or  pursuit,  if  it  be  gen- 
eral or  uniform,  all  x)ersons  engaged  therein  are  presumed  to 
contract  in  reference  to  such  usage.  This  was  expressly  so 
ruled  by  this  court  in  Sampson  d  Lindsay  v.  Oazeam,  6  Port. 
123  [80  Am.  Dec.  578],  and  is  sustained  by  numerous  authori* 
ties.  See  MUs  v.  Bank  of  U.S.,  11  Wheat.  481;  Noble  v.  Kenno- 
wayf  Doug.  618;  Story  on  Bail.  9,  sec.  14;  Id.  256,  sec.  884;  2 
Oreenl.  Ev.  207,  sec.  251;  Hosea  v.  McCrory,  12  Ala.  350.  Such 
a  general  and  uniform  usage  becomes  silently  adopted  and  in- 
corporated into  the  contract,  and  forms  a  part  of  it,  as  though 
it  had  been  expressed  in  it.  Such  being  the  law,  it  is  most 
manifest  the  plaintiff  has  not,  and  could  not  have  been,  injured 
by  the  charge.  The  shipper  haying  taken  no  receipt  for  the 
package,  tacitly  stipulates  with  the  boat,  that  he  will  pay  no 
freight,  and  there  being  nothing  unreasonable  or  illegal  in  the 
usage,  the  law  implies  no  obligation  on  the  part  of  the  shipper 
to  pay;  so  that  if  the  charge  given  referred  to  the  jury  in  effect 
the  legal  question  as  to  whether  the  boat  could  have  recovered 
upon  a  quantum  meruit,  it  but  afforded  the  plaintiff  another 
chance  for  success,  of  which  the  court  should  properly  have  de- 
prived him,  by  deciding  itself  the  legal  question. 

We  come  now  to  the  main  question  presented  by  the  record, 
which  is,  whether  the  defendants  are  liable  as  common  carriers 
for  the  package  received  on  board  their  boat,  to  be  transported, 
without  reward,  from  Mobile  to  Montgomery;  for  we  must  re- 
gard the  finding  of  the  jury  as  affurming  that  the  boat  undeiiook 
to  carry  such  package  gratuitously.  To  my  mind,  it  is  a  clear 
proposition  of  law,  that  the  payment  of  freight  on  the  part  of 
the  shipper,  or  the  right  of  the  carrier  to  sue  for  and  recover  the 
same,  lies  at  the  foundation  of  the  defendants'  liability  as  com- 
mon carriers.  Lord  Ooke  says,  *'  he  hath  his  hire,  and  thereby 
implicitly  undertaketh  the  safe  delivery  of  goods  delivered  to 
him:"  Co.  Lit.  89,  a.  **A  common  carrier,"  says  Judge  Story, 
**  has  been  defined  to  be  one  who  undertakes  for  hire  or  reward 
to  transport  the  goods  of  such  as  choose  to  employ  him,  from 
place  to  place:"  Com.  on  Bail.  321,  sec.  495..  In  the  case  of 
The  Citiaen^  Bank  v.  The  Nantucket  Steamboat  Co.,  2  Story,  16- 
86,  the  same  learned  judge  holds  this  language:  "I  take  it  to 
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be  exceedingly  dear,  {hat  no  x)erson  is  a  common  carrier  in  the 
sense  of  the  law,  who  is  not  a  carrier  for  hire;  that  is,  who  does 
not  receive,  or  is  not  entitled  to  receive,  any  compensation  for 
his  services.  If  no  hire  or  recompense  is  payable  ex  debUojusti- 
tioBy  but  something  is  bestowed  as  a  gratuity,  or  voluntary  gift, 
ihen,  although  the  party  may  transport  persons  or  property,  he 
is  not  a  common  carrier,  but  a  mere  mandatary."  It  is  admitted 
that  no  contract  to  pay  freight  is  necessary,  neither  is  it  neces- 
sary that  the  rate  of  compensation  to  be  paid  should  be  fixed, 
but  the  right  to  compensatiou  must  exist.  If  it  does  not  exist, 
the  defendants  are  mandataries,  not  common  carriers.  To  hold 
that  the  law  would  devolve  upon  the  defendants,  with  respect 
to  such  gratuitous  accommodation,  the  liability  of  insurers,  it 
seems  to^ms^  would  be  repugnant* to ^t^o  ^ictnTtes^'of  justice: 
Ihoight  V.  J?r<^'^6r;.a  PicK.^'SO  'll  Am;i5ec.'l«8|r  Sljory  on 
Bail.,  sec.  496,  605;  Gisboum  v.  Hurst,  1  Salk.  249;  Allen  v. 
SewaU,  2  Wend.  327;  S.  C,  6  Id.  346. 

The  views  above  expressed  do  not  conflict  with  Hosea  v.  Mo- 
Crory,  12  Ala.  349.  In  that  case  it  was  held,  ''  that  ordinarily, 
steamboats  could  not  be  required  to  take  charge  of  cash  letters, 
because  the  business  of  freighting  does  not  include  the  trans- 
mission of  money  in  that  mode,  but  a  general  usage  beiug 
shown  on  the  part  of  the  boat  to  cany  such  letters,  the  court 
held  that  usage  might  impose  an  additional  liability  on  the 
owner.  In  that  case,  the  master,  by  virtue  of  the  usage,  was 
held  liable  for  the  package  received  by  the  clerk,  the  jury  by 
their  verdict  having  affirmed  the  usage  fixing  his  liability,  and 
the  want  of  such  diligence  as  the  mandatary  was  bound  to  ex- 
ercise.    See  also  cases  there  referred  to,  p.  363. 

We  have  also  been  referred  to  the  case  of  Aby  v.  Steamboat  PauX 
Jimes  [MS.  decision,  not  reported],  decided  by  the  commercial 
court  of  New  Orleans.  We  have  examined  the  case  as  we  find 
it  reported  in  the  newspapers.  The  case  is  very  analogous  to 
the  one  before  us.  We  readily  agree,  that  if  the  carrier  has  the 
light  to  compensation,  he  can  not,  by  waiving  that  right  in  any 
particular  case,  evade  the  responsibility  which  the  law  attaches, 
and  that  if  he  receives  goods  to  be  carried  gratuitously,  he  is 
bound  to  exercise  ordinary  care  and  diligence  in  respect  to 
them;  but  if  the  court,  in  that  case,  intended  to  affirm  that  the 
boat  was  liable  as  a  common  carrier,  notwithstanding  the  im- 
plied contract  resulting  from  the  uniform  usage  of  boats  engaged 
in  the  same  trade,  to  carry  the  package  free  of  charge,  we  think 
the  oondiiflion  attained  opposed  to  Uie  current  of  the  authori- 
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ties.  The  deciBion  is  made  to  turn  upon  the  gronnd  of  public 
policy.  Now,  if  the  general  usage  of  carriers  is  to  transport 
such  packages  free  of  all  charge  unless  the  shipper  takes  a  re- 
ceipt, in  which  case  alone  freight  is  considered  as  due,  and  this 
usage  is  so  general  as  that  the  shipper  of  the  package  is  charged 
with  a  knowledge  of  it,  it  seems  to  me,  no  principle  of  public 
policy  demands  that  the  courts  should  refuse  to  execute  the 
contract  thus  tacitly  entered  into  between  the  parties,  and  afS:^ 
to  the  carrier  the  rigorous  liabilities  of  the  common  law,  when 
he  contracted  to  exercise  without  reward  therefor,  the  diligence 
and  care  of  a  gratuitous  bailee.  Let  the  shipper  demand  his 
receipt,  and  then  he  may  insist,  that  nothing  but  the  act  of 
God,  or  the  public  enemy,  can  discharge  the  carrier  from  re- 
8ponsibilibr#    HaYin^r  failed  to.^«thi8taro  reerard  him,  as  con- 


We  do  not  understand  Mr.  Jeremy,  in  his  work  on  carriers,  to 
lay  down  a  different  doctrine.  True,  he  considers  the  obligation 
of  the  carrier  arises  more  out  of  a  public  duty  than  the  consid- 
eration to  be  paid:  page  5;  but  he  says,  the  carrier,  in  the  ab- 
sence of  an  agreement  to  pay  freight,  may  recover  what  is 
reasonable,  hence  he  can  not  set  up  the  want  of  such  agreement, 
which  the  law  supplies,  to  avoid  the  common  law  responsibility: 
Id.  Indeed,  he  holds  that  the  real  ground  of  contract  is  founded 
on  a  reward,  or  consideration  proportionable  to  the  risk  and 
duty  to  be  performed:  P.  55,  ch.  6,  sec.  1.  See  also  Oibbon  v. 
PayntoYiy  4  Burr.  2299,  and  cases  there  cited.  Also  Van  Sard- 
voord  v.  St,  John^  6  Hill,  157.  The  fact  that  the  usage  may 
have  originated  in  a  belief  on  the  part  of  the  owners  of  boats, 
that  their  custom  and  consequent  receipts  would  be  enhanced 
by  the  gratuitous  transportation  of  such  packages,  does  not,  in 
our  opinion,  vary  their  liability.  The  proof  shows  such  letters 
were  received  indiscriminately,  and  indifferently  from  all  per- 
sons, as  well  from  those  who  were  patrons  of  the  boat  as  from 
those  who  were  not.  Such  consideration  would  be  too  vague, 
indefinite,  and  remote,  to  form  the  basis  of  such  extraordinaxy 
liability. 

In  our  opinion,  there  is  no  error  in  the  record,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


CoHHON  Gasrisbs  ot  Goods  abx  not  Liabu  as  Coiofov  Cakrtiiw  Of 
MoKsr,  withoQt  proof  that  they  have  held  themselves  ont  as  saoh:  F.  A  M, 
Bank  v.  OhampUUn  T,  Co,,  42  Am.  Dec.  492.  The  prinoipal  case  is  cited  in 
HaynU  v.  Waring,  29  Ala.  265,  to  the  point  that  the  usage  of  steamboats  ii 
to  oany  cash  letters  gratuitonsly,  and  that  the  liability  of  a  oommon  csRisi 
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li  not  created  TrnlesB  a  special  contract  is  shown,  though  the  responBTbility  of 

*  mandatary  may  be  thereby  incarred. 

Whethbk  a  Psbson  has  Mads  Hdcsblf  Lzablb  as  a  Goioioir  Cabbieb  is 

*  question  of  fact  to  be  decided  by  the  jury,  under  proper  instmotions  from 
tlie  court:  LitU^ohn  v.  Jones,  39  Am.  I>ec.  132. 


High  et  al.  v.  Nelms. 

[14  AT.AW*lfA,  380.] 
TOLUHTAKT  GOirVXTANGX    BT    FaTHEB    TO  ChILD  IS  VOID  AS  TO  ExnTIKO 

Gbeditobs,  and  the  land  conveyed  may  be  sold  under  executions  against 

the  father,  even  though  previous  to  the  gift  the  child  had  made  valuable 

improvements  upon  it. 
Doctbinb  of  Advbbsx  Possessiok  dobs  not  Afflt  to  Judicial  Salbs. 
To  Provb  Indbbtbdnbss  of  Gbantob  of  Volubtabt  Ck>NVETANaB  at  the 

time  of  its  ezecation,  his  notes  due  previous  to  that  time  are  admissible 

in  evidence. 

Tbbspass  to  try  title,  and  for  damages.  Plaintiff  below  claimed 
the  premises  in  dispute  under  a  sheriff's  deed,  made  by  Tirtue  of 
an  execution  sale  on  a  judgment  against  one  Jonathan  T.  Simms. 
Defendant  below  (High)  relied  upon  a  deed  from  said  Simms  in 
consideration  of  natural  love  and  affection,  to  his  daughter  Mrs. 
Lucinda  McEeen,  who  with  her  husband  was  admitted  to  defend 
as  his  landlords.  The  court  refused  to  charge,  in  substance, 
that  if  the  jury  believed  the  deed  of  gift  was  made  in  good  faith, 
and  McEeen  and  wife  went  into  immediate  possession,  the 
plaintiff  could  not  recover.  Also,  that  if  such  were  the  case,  the 
possession  of  defendants  was  adverse,  and  the  sheriff  had  no  au- 
thority to  sell  the  premises.  Verdict  for  plaintiffs.  Defendants 
assign  the  above  refusals  as  error.  The  opinion  sufficiently 
states  the  other  facts. 

DaviSy  for  the  plaintifib  in  error. 

Moore,  conira. 

By  Oourt,  Ohh/toh,  J.  The  main  question  involved  for  our 
inquiry  in  this  case  is,  had  Jonathan  Simms  such  an  estate  in  the 
land  sued  for  as  was  subject  to  sale  tmder  execution  at  law? 
There  is  no  principle  better  settled,  than  that  a  person  indebted 
can  not  make  a  valid  gift  of  his  property  to  the  prejudice  of  his 
creditors.  They  may,  under  ordinary  circumstances,  after  hav- 
ing obtained  judgment,  proceed  and  sell  the  property,  dis- 
regarding the  gift.  The  law  requires  the  claims  of  creditors 
flhonld  be  first  adjusted,  before  the  donor  is  permitted  to  be- 
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»iow  hiB  effects  gzatoitoaslj  even  apon  the  most  cherished  ob- 
jects. In  other  words,  to  ase  the  trite,  but  correct  maxim,  "  h» 
must  be  just  before  he  is  allowed  to  be  generous:''  Miller  v. 
Thompson^  3  Port  196;  Moore  t.  Spence,  6  Ala.  506;  Hundtei^ 
y.  Buckner,  6  Smed.  &  M.  70;  Clay's  Dig.  254.  It  is  certainlj 
true,  that  a  Toluntaiy  conveyance  not  actually  fraudulent  as 
relates  to  the  grantee  may  become  valid  and  ox>eratiye  by  matter 
ex  post  facto,  as  by  a  subsequent  bona  fide  purchase  for  a  valu- 
able consideration:  Wood  v.  Jackson,  8  Wend.  9  [22  Am.  Dec. 
603];  Jackson  v.  Anderson,  4  Id.  474.  And  upon  the  first  ex- 
amination of  this  cause,  under  the  supposition  that  the  improve- 
ments made  upon  the  lot  by  McEeen  were  subsequent  to  th» 
execution  of  the  conveyance  by  his  father-in-law,  Simms,  of  the 
lot  to  Mrs.  McEeen,  we  had  arrived  at  the  conclusion  that  a 
sale  under  such  circumstances  was  not  allowable.  But  the 
deed  was  executed  in  October,  1839,  whereas,  the  improvements 
were  made  in  1838,  so  that  it  is  manifest  the  improvements  were 
not  made  in  virtue  of  the  conveyance,  but  they  belonged  as  well 
as  the  lot  on  which  they  were  erected,  to  the  defendant  in  the 
judgment  under  which  they  were  sold.  Such  being  the  facts, 
it  is  too  dear  to  admit  of  any  doubt,  that  the  gift  was  void  as 
to  Crenshaw,  who  was  a  subsisting  creditor,  and  that  the  lot 
could  properly  be  sold  under  the  judgment.  It  follows  from 
what  we  have  said,  the  court  did  not  err  in  the  charge  to  the 
jury. 

2.  The  charges  asked  by  the  defendant  were  very  properly 
refused.  They  are  predicated  upon  the  hypothesis  that  the  de- 
fendant, at  the  time  of  the  sale  by  the  sheriff,  was  in  the  ad- 
verse possession  of  the  land.  The  law  is  well  settled,  that  the 
doctrine  of  adverse  possession  does  not  apply  to  judicial  sales. 

3.  There  was  no  error  in  allowing  the  plaintiff  below  to  prove 
the  indebtedness  of  Simms  by  the  notes  read  in  evidence.  It 
was  certainly  important  to  prove  his  indebtedness  at  the  time 
of  the  gift  to  his  daughter,  and  the  notes  bear  date  anterior  to 
the  deed. 

Let  the  judgment  be  affirmed. 

VounxTABT  GoxnrxTASCB,  Vaudztt  of:  See  Htmmm  v.  Buebmet^s  Ib^r,  2^ 
Am.  Deo.  401;  XetoM  v.  £om'«  fTeirs^  88  IcL  161;  ^VeenMM  v.  AlMan,  40  U. 
444;  and  for  in  eztondod  jtiionarinn  of  this  salijooi,  mo  note  to  J^Mm  v.. 

CfaMiK,  14  Id.  doa 
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Powell  v.  Willdjib. 

fU  Alabama.  476.] 
MOBIQAOXB  OAK  HOT  EXTINOTTISH  THB  MoBTOAOOR'S  EqUITT  OT  BxDBHF* 

Tiov  by  a  sale  under  execution  at  law,  upon  a  judgment  obtained  npon 
the  mortgage  debt,  althongh  the  possession  haa  been  recovered  by  action 
at  law;  bat  the  mortgagor  may  file  hia  bill  to  redeem. 

Lb  Pkndbns  is  Notice  to  All  Pbrsons,  at  least  within"  the  jnrisdiotion 
of  the  state,  of  the  matters  litigated,  and  will  prevent  a  third  person 
from  acquiring  an  interest  by  purchase,  which  can  affect  the  plaintifiTs 
rights. 

Is  Action  to  Rbbsxm,  bt  Mobtoaook,  thb  Mobtoaobb  should  bi 
Charged  with  the  rent  of  the  land  only  from  the  time  he  was  let  into 
the  occupancy  of  the  premises,  and  interest  must  not  be  charged  upon 
the  rents  from  the  end  of  the  year  when  they  accrued;  but  the  rents 
should  be  first  applied  at  the  end  of  each  year  to  extinguish  the  interest 
for  that  year^  and  if  a  balance  of  rent  remains,  it  should  be  applied  pro 
tanto  to  the  payment  of  the  principal. 

HoBTGAOEE  KiETUSiNG  TO  Allow  A  Redehftion,  and  ejecting  the  mort- 
gagor from  possession,  must  account  not  only  for  the  rents,  but  for  the 
damages  and  costs  recovered  in  the  ejectment  suit,  and  for  what  the  mort- 
gagor would  have  realized  from  the  crop  growing  on  the  premises  at  the 
time  of  the  ouster,  less  the  probable  cost  of  cultivation,  eta 

Ebbob.    The  opinion  sufficientlj  states  the  case. 
0.  B,  Enans^  for  the  plaintiff  in  error. 
Elmore,  contra. 

Bj  Court,  CoLUEB,  C.  J.  The  most  important  question  aris-' 
ing  in  this  oause  is  directly  presented  to  this  court  for  the  first 
time.  Can  the  mortgagee  of  real  estate  cause  the  mortgaged 
premises  to  be  levied  on  and  sold  under  a  fieri  /acia8  to  satisfy 
the  debt  intended  to  be  secured?  To  this  inquiry  we  now  ad-* 
dress  ourselves.  It  has  been  repeatedly  held,  that  the  interest 
of  a  mortgagor  in  possession,  at  least  before  forfeiture,  and  per- 
haps afterwards,  may  be  sold  under  an  execution  at  law  against 
his  estate,  at  the  suit  of  a  third  person;  and  that  the  purchaser 
would  acquire  a  right  to  the  possession  as  against  the  mortgagor, 
as  well  as  the  equiiy  of  redemption.  See  McOregor  d  Darling  t. 
HM,  3  Stew,  k  P.  397;  Perkins  d  EUioU  t.  Mayfield,  5  Port  182; 
GuUum  T.  Smanud di  Cknnes  et  al.,  1  Ala.  23  [34  Am.  Dec.  767]; 
Doe  ex  dem.  Duval's  Heirs  ▼.  McLoskey,  Id.  708;  P.  S  M.  Bank 
T,  WiUis  A  Co.,  6  Id.  770;  SU/oer  v.  HerringUm  ei  al.,  7  Id.  142 
[41  Am.  Dec.  86];  The  Br.  Bank  at  Mobile  v.  Hunt  et  al.,  8  Id. 
876;  DuvaPa  Heirs  y.  The  P.  db  M.  Bank  et  al. ,  10  Id.  686.  It  is 
needless  to  inquire  whether  our  decisions  upon  this  point  oaa 
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be  supported  upon  common  law  principles,  and  in  the  absence 
of  legislation;  thej  date  back  to  too  early  a  day,  and  have  been 
too  long  acquiesced  in,  merely  from  deference  to  precedent  fur- 
nished by  our  predecessors,  to  be  now  departed  from.  But  the 
case  at  bar,  we  have  seen,  presents  a  different  question. 

It  is  provided  by  statute,  in  North  Carolina,  that  **  the  equity 
of  redemption,  and  the  legal  right  of  redemption,  in  all  lands, 
tenements,  or  other  hereditaments,  which  now  are,  or  hereaf- 
ter shall  be  pledged  or  mortgaged,  shall  in  like  manner  be  liable 
to  any  execution,  or  executions,  hereafter  sued  out,  or  any  judg- 
ment, or  judgments,  now  had,  or  which  hereafter  shall  be  had 
against  the  mortgagor,  or  mortgagors."    The  preceding  section 
to  which  the  words  '*  in  like  manner"  refer,  enacts,  that  execu- 
tions may  be  levied  upon  goods  and  chattels,  lands,  etc.,  held 
in  trust  for  the  defendants  therein;  and  the  purchaser  of  such 
property  shall  hold  the  same  discharged  and  freed  from  the 
trust:  1  R.  S.  N.  C,  ed.  1837.    In  Camp  v.  Coxe,  1  Dev.  & 
Bat.  L.  52,  the  only  question  was,  whether  a  sale  of  the  equilj 
of  redemption  under  an  execution  at  law,  at  the  instance  of  the 
mortgagee  for  his  mortgage  debt,  was  sanctioned  by  the  act  re- 
ferred to.     The  court  conceded  that  the  general  words  of  the 
statute  embraced  all  equities  of  redemption,  and  as  it  contained 
no  restrictive  terms,  they  felt  somewhat  reluctant  to  imply  them; 
but  said:  ^*  Upon  full  consideration,  however,  it  seems  to  us  that 
a  limitation  arises  out  of  the  act  itself,  and  from  the  nature  of 
the  subject,  as  plainly  as  if  it  were  expressed  in  so  many  words, 
excluding  a  sale  by  the  mortgagee  for  the  debt  secured  by  the 
mortgage."    *'  In  the  case  of  a  mortgage,  the  land  is  not  sold, 
but  ouly  the  equity,  as  an  equity.     After  the  sale,  the  legal  title 
is  supposed  to  remain  as  it  was  before,  and  the  equity  to  sub- 
sist independently,  as  distinct  from  the  freehold.     The  nature 
of  the  interest  sold  is  not  changed  by  the  sale,  speaking  of  it  as 
a  legal  or  equitable  interest,  as  contradistinguished  from  each 
other.    The  only  change  in  that  respect,  is  simply  to  make  an 
equity,  as  such,  subject  to  legal  process  for  the  benefit  of  the 
owner's  creditors.     But  the  rights  of  the  mortgagor,  mortgagee, 
and  purchaser,  as  against  each  other,  in  respect  of  the  former  or 
present  ownership  of  the  equity  of  redemption,  are  purely  equi- 
table, and  consequently  their  relief  must  be  equitable.    For 
these  reasons,  the  statute  is  most  properly  to  receive  its  inter- 
pretation from  the  court  of  equity;  which,  upon  its  own  princi- 
ples, must  determine  in  what  cases  there  is  an  equitable  interest 
snaoeptiUe  of  sale,  and  what  effect  will  be  allowed  there  to  a 
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ale  hj  ezecntion  between  parties  standing  as  these  do.  Upon 
the  known  and  clearest  principles  of  equity,  sucli  a  sale  is  for- 
bidden;  and  whether  that  court  must  understand  the  legislature 
as  abrogating  those  principles  by  using  general  terms,  when  a 
particalar  purpose,  comparatively  consistent  with  those  pri^ci- 
ciples,  was  obviously  and  alone  to  be  effected." 

The  mortgagee,  it  was  said,  was  not  within  the  mischief  in- 
tended to  be  remedied  by  the  statute,  that  the  object  of  the  act 
was  not  to  foreclose  mortgages,  and  make  them  more  effectual 
as  secnrities  to  the  mortgagee,  but  to  subject  the  equitable  in- 
tereBt  of  the  mortgagor  to  the  satisfaction  of  the  demands  of 
the  creditors,  who  could  not  before  get  a  security  on  the  prem- 
ises.    "Authorizing  a  sale  of  an  equity  of  redemption,  implies 
that  the  thing  pledged  is  worth  more  than  the  debt,  and  the  act 
of  making  such  a  pledge,  and  thereby  withdrawing  the  thing 
from  execution,  is  regarded  in  some  degree  as  a  species  of  fraud 
on  the  general  creditors,  whose  executions  are  thereby  hindered. 
For  such  creditors  the  provision  must,  at  least  in  the  main,  have 
been  meant.    Unless  for  cases  of  that  sort,  can  it  be  supposed 
the  act  would  have  been  passed  at  all?    The  mortgagee  is  not 
an  object  of  that  policy.    He  has  of  his  own  provision,  a  dis- 
tinct, specific,  and  adequate  security.    It  is  to  be  remembered 
that  he  does  not  sell  the  land,  but  the  right  in  equity  to  redeem. 
Why  should  he  be  allowed  to  extinguish,  instead  of  proceeding 
on  his  security?    How  can  he  sell  it,  if  less  than  the  debt  be 
bid?    For  in  that  case,  if  the  money  is  to  be  applied  to  the  exe- 
cution, the  mortgagor  gets  nothing  for  the  equity;  and  there  can 
be  no  sale  without  a  price.'' 

The  effect  of  the  sale,  it  was  said,  was  to  assign,  not  to  ex- 
tinguish the  equity  of  redemption.  It  was  conceded,  as  indeed 
it  must  be,  that  a  mortgagee  may  purchase  at  a  sale  by  another 
creditor,  although  the  effect  is  to  unite  the  legal  and  equitable 
estates,  and  thereby  merge  the  latter.  Whether  he  might  sell 
under  an  execution  upon  any  other  debt  than  that  secured  by 
the  mortgage,  was  considered  somewhat  doubtful,  as  such  a 
right  afforded  too  great  a  temptation  to  oppression  and  fraud, 
with  a  view  to  individual  profit.  It  was  supposed  that  as  courts 
of  eqtiity  relieve  against  agreements  between  persons  in  a  fidu- 
ciary relation,  so  that  they  ought  to  prevent  the  mortgagee  from 
purchasing  the  equity  of  redemption  at  execution  sale,  and 
thereby  destroying  the  relation  between  himself  and  the  mort* 
gagor,  created  by  the  nature  of  the  security.  This  precise  ques< 
ftioB  was  raised  and  adjudicated  by  the  supreme  court  of  Massa^ 
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chusettSy  in  Atkins  el  al.  t.  Saioyer^  1  Pick.  361  [11  Am.  Dec. 
188]y  and  while  it  was  admitted  that  the  mortgagee,  if  he  holds 
a  demand  against  the  mortgagor,  independent  of  the  mortgage, 
has  the  same  right  that  other  creditors  have  to  secure  it  bj  the 
levy  and  sale  of  the  equity  of  redemption,  it  was  explicitly  de- 
nied that  he  may  cause  a  sale  to  be  made  under  execution,  for 
the  purpose  of  satisfying  the  debt  secured  by  the  mortgage.  It 
is  unnecessaiy  to  reiterate  the  reasoning  of  the  court;  for  after 
the  notice  we  have  taken  of  the  North  Carolina  case,  it  may  read- 
ily be  conjectured. 

These  decisions,  we  think,  apply  with  all  force  in  this  state, 
where  we  have  no  statute  authorizing  the  sale  of  an  equity  of 
redemption  under  an  execution.  If  a  statute,  which  in  unlim- 
ited terms  makes  the  equity  of  redemption  subject  to  levy  and 
sale,  is  restricted  by  judicial  construction,  so  as  not  to  allow  the 
mortgagee  thus  to  proceed  to  obtain  the  object  which  the  mort- 
gage was  intended  to  secure,  surely  in  the  absence  of  all  legisla- 
tion, greater  facilities  can  not  be  extended  to  the  mortgagee  to 
enable  him  to  collect  his  debt.  By  taking  a  mortgage,  without 
a  power  of  sale,  he  has  elected,  or  rather  assented  to  the  means 
provided  by  law  to  make  his  security  effectual.  That  is,  in  order 
to  avail  himself  of  the  mortgage,  he  has  impliedly  stipulated 
that  he  will  resort  to  equity  to  foreclose  it,  and  must  be  held  to 
his  contract.  It  is  an  unquestionable  proposition,  that  a  fore- 
closure and  sale  of  the  mortgaged  premises  is  not  the  only  rem- 
edy of  the  mortgagee.  He  may,  if  he  thinks  proper,  assert  his 
right  to  the  possession  of  the  mortgaged  premises,  and  hold 
them  until,  by  the  rents  and  profits,  the  debt  is  paid  off;  or  he 
may  sue  at  law,  and  enforce  a  collection  by  a  sale  of  other  prop- 
erty of  the  mortgagor  than  that  embraced  by  the  mortgage. 

We  vnll  not  stop  to  reiterate  or  amplify  the  arguments  we 
have  stated  from  Camp  v.  Coxe,  supra,  nor  will  we  consider  any 
other  ground  urged  for  annulling  the  defendant's  purchase.  It 
is  abundantly  shown  from  what  has  been  already  said,  that  it 
can  not  be  upheld,  and  that  the  chancellor  very  properly  decided 
in  favor  of  the  complainant's  right  to  redeem.  The  objection 
that  the  application  should  have  been  made  to  the  court  of  law 
to  set  aside  the  sale,  can  not  be  maintained — the  object  of  the 
bill  is  to  redeem,  and  chancery  is  alone  competent  to  administer 
such  relief.  The  purchaser  from  the  defendant  pendente  lite 
acquired  no  title  as  against  the  complainant,  either  legal  or  equi* 
table  Lis  pendens  is  notice  to  all  persons,  at  least  vrithin  the 
juxisdiction  of  the  state,  of  the  matters  litigated,  and  will  pre- 
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it  %  tibiid  parson  from  aoqnirmg  an  interest  by  pnTohase, 
wbioh  can  affeot  the  plaintiff's  rights.  Besides,  if  a  complainant 
was  obliged  to  bring  before  the  conrt  CTery  person  who  derives 
title  throngh  the  defendant  by  porchase  subsequent  to  the  insti* 
tation  of  the  suit,  he  might  by  repeated  real  or  simulated  sales, 
be  prevented  from  bringing  his  cause  to  a  hearing  for  an  indefi- 
nite period. 

It  is  however  objected,  that  the  decree  is  erroneous  in  charg- 
ing the  defendant  with  the  rent  of  the  land  from  the  time  of 
his  purchase,  and  in  directing  interest  to  be  added  upon  the 
amount  thus  annually  accruing.  The  defendant  did  not  obtain 
the  possession  until  a  considerable  time  after  the  sale  under  exe* 
ootion,  and  not  until  the  close  of  a  protracted  lawsuit;  and 
upon  no  principle  of  law  can  he  be  charged  with  rent  until  he 
was  let  into  the  occupancy  of  the  premises,  nor  is  it  allowable 
to  calculate  interest  upon  the  rents  from  the  end  of  the  year  in 
which  they  accrued.  The  rents  should  be  first  applied  at  the 
end  of  eadi  year  to  extinguish  the  interest  for  that  year;  and  if 
a  balance  of  rent  remains  it  should  be  applied  pro  tardo  to  the 
payment  of  the  principal.  See  Hogan  and  Wife  v.  SUme  ib  Co.^ 
1  Ala.  496  [85  Am.  Dec.  89];  Davenport  v.  Bartlett  d  Waring,  9 
Id.  179.  If  the  complainant  had  offered  to  pay  the  money  se* 
cured  by  the  mortgage  eo  inslanii,  the  refusal  of  the  defendant 
to  accept,  would  absolve  him  from  that  time  from  the  payment 
of  interest,  unless  it  appeared  that  he  had  not  kept  the  money 
ready  to  pay  whenever  required:  Baas  and  Carter  v.  OUliland^s 
Heirs,  6  Id.  761.  See  Kirhmans  et  al  v.  Vanlier,  7  Id.  217; 
ZeuTts  V.  Bradford,  8  Id.  682.  The  complainant  however  did 
not  offer  to  pay  the  defendant  the  amount  of  his  judgment  im- 
mediately, but  *'  as  soon  as  he  could  raise  the  money."  This 
proposition  was  rejected,  and  in  the  absence  of  all  proof,  it 
would  be  too  much  to  infer,  that  the  complainant  raised  and 
has  ever  since  retained  the  money  to  redeem  the  land  from  the 
mortgage.  Hence  upon  principles  of  established  law,  the  de- 
fendflmt  must  be  charged  with  interest  upon  the  judgment. 

As  the  defendant  objected  to  the  redemption  of  the  land  by 
the  complainant,  in  despite  of  the  equitable  rights  of  the  latter, 
and  ejected  him  from  the  possession,  he  should  account  not  only 
for  the  rents  since  the  execution  of  the  writs  of  habere  facias 
possessionem,  but  for  the  damages  which  he  recovered  in  the  ac- 
tions at  law,  with  ten  per  cent,  damages  awarded  by  this  court, 
and  the  costs  in  the  circuit  court.  He  should  also  account  for 
what  the  complainant  would  have  realized  from  the  crop,  grow* 
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ing  on  the  premises  at  the  time  of  the  onster^  subject  to  a  de- 
duction for  the  probable  cost  of  its  cultivation,  gathering,  and 
preparation  for  market,  transportation  to  the  usual  place  of 
sale,  charges  for  selling,  etc.,  if  the  place  of  sale  was  elsewhere 
than  at  home.  No  other  mode  of  adjustment  will  do  justice  to 
the  complainant,  and  place  him  in  the  situation  he  would  have 
occupied  if  his  offer  to  redeem  had  been  yielded  to. 

In  respect  to  the  costs  of  the  supreme  court,  the  complainant 
is  not  entitled  to  have  these  refunded,  as  the  judgment  conclu- 
siyely  indicates,  that  this  court  could  not  on  error  afford  relief 
against  the  judgments  at  law.  This  being  the  case,  the  com- 
plainant should  not  have  sued  writs  of  error,  but  should  have 
sought  redress  in  chancery.  It  may  be  well  to  remark,  that  the 
damages  which  the  defendant  collected  in  the  action  to  try  title, 
should  first  be  applied  in  payment  of  interest  on  the  debt  se- 
cured by  the  mortgage,  and  if  there  was  a  balance  in  faTor  of 
the  complainant  above  the  interest  at  the  time  he  paid  it,  it 
should  pro  tardo  be  applied  to  extinguish  the  principal.  The 
damages  sustained  by  the  complainant  by  the  loss  of  his  grow- 
ing crop,  if  not  required  to  keep  down  the  interest,  or  above 
what  was  necessary  for  that  purpose,  should  be  appropriated 
pro  tanto  to  pay  the  principal. 

In  respect  to  the  costs  of  this  court,  we  think  they  should  be 
paid  by  the  plaintiff  in  error.  Inasmuch  as  the  main  questions, 
the  invalidity  of  the  levy  and  sale,  and  the  consequent  right  to 
redeem,  were  correctly  determined  against  him,  there  was  no 
necessity  in  the  present  condition  of  the  cause  in  the  court  be- 
low, for  coming  here  to  correct  the  principles  upon  which  the 
account  should  be  taken.  It  would  be  competent  for  the  court 
of  chancexy  to  modify  or  annul  the  order  of  reference,  either 
before  or  lufter  the  report  was  made,  so  as  to  reduce  or  increase 
according  to  law,  the  amount  to  be  jmid  as  a  prerequisite  to 
the  redemption  of  the  mortgaged  premises;  so  that  thus  far  the 
matter  of  the  decree  may  be  considered  in  fieri.  The  com- 
plainant should  not  therefore  be  charged  with  the  costs  of  an 
error  which  perhaps  the  court  might  have  corrected — at  least 
until  it  had  received  its  definitive  sanction. 

It  results  from  what  has  been  said,  that  the  decree  of  the  court 
of  chanaery  will  be  here  corrected  (at  the  cost  of  the  plainidS 
in  error),  in  respect  to  the  principles  upon  which  the  account 
shall  be  taken  by  the  register;  and  instead  of  following  the 
directions  contained  in  the  decree  of  the  chancellor,  the  register 
will  conform  to  the  principles  declared  by  this  opinion.    As  a 
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guide  to  farther  prooeedings  in  the  court  below,  a  oopj  of 
opinion  will  be  certified  and  transmitted. 


ExBcunoK  Saui  on  Moiexoaob  Dkbt  or  Equitt  or  Rnmimov:  See  moto 
to  AtHns  V.  Sawffor^  11  Am.  Dec.  188,  where  the  anhject  is  dieooeaed  at  eome 
length. 

DocTRiNK  or  Lib  Psnbkns  is,  that  whoever  parohases  the  sabject-mstter 
of  a  sait  pendente  Hie,  takes  sabject  to  the  decree  or  jndgment  to  be  rendered 
therein,  the  pendency  of  the  snit  being  per  ee  notice  to  all  the  world:  Jachmm 
T.  Andrewe^  222  Am.  Bee.  574;  Murray  v.  BUOchfordr  19  Id.  537;  Henierwn 
T.  PickeUy  16  Id.  130;  and,  generally,  see  note  to  Nernnaui  v.  Chapman^  14 
Id.  174-179,  where  the  sabject  is  discussed. 


Gamebok  et  al.  v.  Siatel 

[14  ATiAWAMA,  SM.] 

OoHnanoNB  or  a  Pabtt  or  a  Previous  Marriaok  abb  ADuniBLB,  in 

an  indictment  for  living  in  adnlteiy,  to  prove  the  fact  of  such  maxriage, 
PRBBUMFTIOK  or  Dbath. — On  indictment  for  living  in  adultery,  after  evi« 

dence  that  defendant  had  a  husband  living  four  or  five  yean  before,  the 

omcs  of  proving  his  death  rests  upon  her. 
Ofinion  or  Witnbssbs  that  Parties  are  Livino  nr  Adultbrt  is  inad« 

missible;  the  witnesses  must  testify  to  facts. 

Ebbob.  Indictment  against  plaintiffs  in  error  for  lining  to-' 
gether  in  adoltery.  To  prove  defendant  Nancy  Coox)er  was  a 
married  woman,  the  only  evidence  offered  was  the  testimony  of 
a  witness,  that  four  or  five  years  before  the  offense  charged  said 
Nancy  and  one  John  Cooper  were  living  together  as  man  and 
wife,  spoke  of  each  other  as  such,  and  witness  had  heard  said 
Nancy  say  that  she  was  married  to  said  John.  John  Cooper  had 
removed  and  not  been  heard  of  since  that  time,  and  there  was 
no  evidence  offered  of  his  being  alive  at  the  time  of  the  offense 
chai^;ed.  The  court  refused  to  charge  that  this  was  not  suffix 
dent  evidence  that  said  Nancy  was  a  married  woman;  also  re- 
fused to  charge  that  the  onu8  of  proving  that  said  Nancy  had  a 
husband  living  at  the  time  of  the  offense  charged  was  on  the 
state.  A  witness  testified  that  in  his  opinion  the  parties  charged 
were  living  together  in  adultery.  Defendants  excepted  to  the 
refusal  of  the  court  to  strike  out  this  evidence. 

Bvfordf  for  the  plaintifib  in  error. 

M.  A.  Baldwin,  aUamey-general,  contra. 

By  Court,  Coixxeb,  0.  J.  Mr.  Greenleaf  says  it  has  been 
doubted  whether  on  an  indictment  for  adultery,  the  defendant's 
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admission  of  ihe  marriage  may  be  given  in  evidenoe  against  him, 
but  he  can  perceive  no  good  reason  to  distinguish  it  from  other 
cases  of  admission.  Hence,  he  concludes  that  any  recognition 
of  a  person  standing  in  a  given  relation  to  others,  is  prima  facie 
evidence,  against  the  person  making  such  recognition,  that  such 
relation  exists:  2  Greenl.  Ev.,  sec.  49,  and  citations  in  notes. 
The  supreme  court  of  Maine  said,  that,  while  **  we  do  not  mean 
to  say  that  the  deliberate  and  unequivocal  confession  of  a  man 
charged  with  adultery,  that  he  was  then  a  married  man,  though 
married  in  this  state,  and  without  any  corroborating  circum- 
stances, would  not  be  sufficient  for  a  conviction,"  it  is  unques- 
tionable that  such  proof  is  sufficient,  where  the  marriage  takes 
place  in  another  state  or  country:  Cayford^s  Case,  7  Greenl.  57. 
In  The  State  v.  BosweUy  6  Conn.  446,  which  was  an  indictment 
for  incest,  the  question  was,  whether  the  admission  of  the  de* 
fendant,  that  the  victim  of  his  lust  was  his  daughter,  and  her 
mother  his  wife,  with  whom  he  had  cohabitated  for  many  years, 
and  even  before  the  daughter's  birth,  was  evidence  of  the  fact  of 
marriage.  The  majority  of  the  court  were  of  opinion,  that  in  a 
prosecution  for  adultery,  incest,  or  bigamy,  there  must  be  evidence 
of  a  marriage  in  fact;  an  acknowledgment  by  the  parties  tha^ 
Mej  are  thus  united,  coupled  with  cohabitation  and  reputation, 
are  not  sufficient  evidence  to  establish  it.  The  decision  waa 
rested  mainly  upon  the  judgment  of  Lord  Mansfield,  in  MorrU 
V.  MUler,  4  Burr.  2057,  and  some  American  cases  which  have 
implicitly  followed  it.  It  was  remarked  thau  the  conclusion 
was  defensible  upon  the  ground  of  precedent,  even  conceding  it 
was  arbitrary;  and  it  was  attempted  to  distinguish  admissions  in 
such  case,  from  those,  which  are  ordinarily  made  against  one's 
interest,  that  they  are  not  unfrequently  prompted  by  selfish  mo- 
tives, and  intended  to  justify  the  conduct  and  screen  the  offend- 
ers from  censure  and  punishment.  Besides,  a  man,  or  woman, 
may  verily  suppose  a  marriage  to  have  been  consummated,  when 
no  lawful  marriage  ever  took  place.  Ignorance  of  the  law  on 
this  subject  may  be  presumed  in  many  cases,  and  confessions  of 
a  marriage  made,  without  a  knowledge  of  the  requisites  to  con- 
stitute it  such.  In  The  People  v.  Humphrey,  7  Johns.  314,  it 
was  held,  that  the  acknowledgment  of  a  defendant  chained  with 
bigamy,  that  he  was  married  as  alleged,  was  not  sufficient  evi- 
dence against  him  of  the  first  marriage;  but  there  must  be  proof 
of  a  marriage  in  fact.  The  court  merely  cite  Morris  v.  Miller » 
supra,  and  Birt  v.  Barlow,  1  Doug.  171,  a  similar  case,  and  rec- 
ognize them  without  employing  any  reasoning  of  their  own.  See 
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«]flo  lite  OcmmonweaUh  t.  LUOejohn  et  al.»  15  Mass.  168;  KStlby 
T.  Bucket,  1  A«  E.  Marsh.  891,  892. 

It  seems  to  be  an  admitted  rede,  that  the  marriage  may  be 
prored  in  all  cases,  by  persons  who  were  present  at  the  eere< 
mony;  and  it  is  said  that  this  species  of  evidence  is  considered 
better  proof  of  the  marriage  than  the  record:  8  Ph.  By.,  0.  & 
H.'s  notes,  1048, 1147.  The  opinion  of  Lord  Mansfield,  in  the 
case  cited,  has  not  been  implicitly  followed,  even  in  England, 
In  Bigg  t.  Curgenven,  3  Wils.  895,  which  was  an  action  for  crim. 
eon.,  the  oonrt  said:  **  If  it  were  proved  that  the  defendant  had 
eerionsly  or  solemnly  recognized,  that  he  knew  the  woman  he 
had  lain  with,  was  the  plaintifTs  wife,  we  think  it  would  be  evi- 
dence proper  to  be  left  to  a  jnry.''  See  also  Bull.  N.  P.  28; 
2  Stark.  Et.  86, 1st  Am.  ed.;  lirueman'a  Case,  1  Easf  s  P.  0. 47. 
In  Dickmaon  v.  Coward,  1  Bam.  t  Aid.  679,  Lord  Ellenborough 
said:  *'  I  take  it  to  be  quite  dear  that  any  recognition  of  a  per« 
son  standing  in  a  given  relation  to  others,  is  prima  facie  evidence 
against  the  person  making  such  recognition,  that  such  relation 
exists."  See  further,  2  Stark.  Ev.  251,  and  note  c,  6th  Am.  ed.; 
1  Step.  N.  P.  11,  and  note  b.  In  Forney  v.  HdUacher,  8  Serg. 
A  B.  159  [11  Am.  Dec.  590],  Mr.  Justice  Gibson,  in  an  opinion 
marked  by  his  usual  profoundness  and  accuracy  of  thought,  and 
force  and  justness  of  expression,  demonstrates  most  satisfactorily, 
that  Morris  v.  MUer  rests  upon  no  just  principle;  and  the  cases 
which  follow  it,  in  our  judgment  are  defensible  upon  no  other 
ground  than  the  exploded  maxim,  **  the  master  said  so."  We 
can  not  consent  blindly  to  do  homage  to  precedent  at  the  exx>ense 
of  principle,  and  follow  the  guidance  of  a  great  mind,  upon  a 
question  on  which  it  is  destined  to  stand  **  solitary  and  alone." 
It  is  difficult  to  perceive  of  any  reason  for  discriminating  be- 
tween admissions  to  prove  a  marriage,  and  other  facts  essential 
to  constitute  the  legal  guilt  of  the  accused;  and  we  therefore 
concur  with  those  who  have  dissented  from  the  celebrated  judg- 
ment of  Lord  Mansfield:  Morgan  v.  The  Stale,  11  Ala.  289.  The 
evidence  must  be  submitted  to  a  jury,  who  are  to  judge  of  its 
effect. 

Proof  of  the  death  of  any  person  known  to  be  once  living  is 
incumbent  on  the  party  who  asserts  the  death;  for  it  is  pre- 
sumed that  he  still  lives  until  the  contrary  is  shown;  but  after 
«n  absence  of  seven  years,  and  not  being  heard  from,  it  is  said 
the  presumption  of  the  duration  of  life  ceases:  2  Stark.  Ev.  457, 
Ist  Am.  ed. ;  Croiuch  ei  Ux.  v.  Eveleih,  15  Mass.  805;  King  et 
at.  V.  Paddock,  18  Johns.  141;  Wambough  v.  Schank,  1  Pen. 
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(N.  J.),  229;  Newman  v.  Jenkins,  10  Pick.  615.  In  Bex  y.  The 
Inhabitants  of  Twyning,  2  Bam.  &  Aid.  386,  it  was  conceded 
that  the  law  presumes  the  continuance  of  life,  yet  in  a  case 
where  this  presumption  comes  in  conflict  with,  and  necessarily 
inyolyes  a  presumption  of  crime,  the  former,  which  is  the  weaker, 
yields  to  the  latter;  and  the  party  affirming  that  an  individual 
is  not  dead,  will  be  bound  to  proye  it.  Thus,  on  a  question  of 
settlement,  where  a  woman,  twelye  months  after  the  death  of 
her  first  husband,  was  last  heard  of,  married  a  second  husband, 
and  had  children  by  him;  it  was  held  on  appeal  to  the  sessions, 
that  the  oniLS  of  proying  that  the  first  husband  was  not  dead  at 
the  time  of  the  second  marriage  lay  on  the  party  who  objected 
to  such  second  marriage;  for  the  consequence  of  presuming 
life  would  be  that  the  woman  had  committed  bigamy.  Without 
stopping  to  scan  with  particularity  the  correctness  of  this  de- 
cision, in  a  case  to  which  the  principle  upon  which  it  proceeds 
is  appropriate,  we  think  it  is  inapplicable  to  the  case  at  bar.  The 
eyidence,  with  the  exception  of  the  fact  of  marriage,  which 
would  conyict  of  adultery,  would  warrant  a  yerdict  of  guilty  of 
fornication,  and  the  punishment  for  each  is  precisely  the  same — 
they  are  made  by  the  statute,  as  in  truth  they  are,  associate  and 
kindred  offenses.  If  then  death  were  presumed,  and  no  proof 
were  adduced  to  counteryail  the  presumption,  still  the  defend- 
ants might,  if  the  eyidence  of  guilt  were  in  other  respects  satis- 
&u!tory,  be  found  guilty,  as  we  haye  seen,  of  another  offense, 
differing  merely  in  name.  They  do  not  then  stand  in  a  predica- 
ment which  warrants  the  reversal  of  the  almost  uniyersal  pre- 
sumption; and  consequently  the  onus  of  proving  the  death  of 
the  husband  of  the  defendant,  Nancy  Cooper,  devolves  upon 
them.  The  woman  who  could  so  far  disregard  the  decenciea 
and  proprieties  of  life  as  to  indulge  her  lustful  propensity, 
because  she  was  released  from  the  restraints  of  the  marital  vows, 
would  not  long  hesitate  if  her  husband  were  in  life  about  yield- 
ing to  the  embraces  of  a  paramour.  But  however  this  may  he, 
the  scales  of  justice  are  not  so  nicely  poised  as  to  discriminate 
the  moral  guilt  of  those  whose  practices  are  influenced  by  such 
considerations. 

In  Crewe  v.  Crewe,  8  Hag.  Ecc.  123,  upon  a  petition  for  a 
divorce  before  Lord  Stowell  in  an  ecclesiastical  court,  at  the  in- 
stance of  the  husband  against  his  wife,  charging  adultery,  that 
learned  judge  said,  "  the  court,  though  it  can  not  rely  on  the 
opinion  of  the  witnesses,  has  a  right  to  know  their  impression 
and  belief,  whether  the  crime  was  committed  or  not;  and  it  ia 
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material  that  the  examiner  should  understand  that  it  is  neces- 
sary the  witness  should  be  required  to  give  this  information:"  2 
Greenl.  Ev.,  seo.  42.  It  may  be  that  this  mode  of  examining 
should  in  such  a  case  be  tolerated.  The  opinion  of  the  witnesses 
might  greatly  assist  the  chancellor  in  determining  whether  the 
offense  was  connived  at,  or  whether  there  had  been  a  condona- 
tion of  it.  In  the  case  cited,  the  conclusion  of  the  court  seems 
to  haye  been  influenced  by  such  testimony. 

But  the  relaxation  of  this  settled  rule  of  eyidence,  has  neyer 
been  permitted  upon  the  trial  under  an  indictment  for  adultery. 
In  such  a  case,  witnesses  must  testify  to  facts,  and  the  juiy  must 
conader  them,  and  pronounce  such  a  yerdict  as  their  opinion 
conyinces  them  is  proper.  In  permitting  the  witness  to  express 
his  opinion  and  impression  as  to  guilt  of  the  defendants,  the 
circuit  court  misapprehended  the  law.  Its  judgment  is  conse- 
quently reyersed,  and  the  cause  remanded. 


EhrmiNox  of  Marktaoe  in  Cbiminal  Casbs.— rThe  general  rale  that  mar- 
riage may  be  inferred  from  matrimonial  cohabitation,  with  the  reputation  of 
being  roaxried  persona,  does  not  apply  where  the  resolt  of  proving  the  mar* 
riage  would  be  to  prove  one  of  the  parties  criminally  guilty.  In  such  cases 
direct  proof  of  the  nuuriage  must  be  had  to  establish  it.  Hence,  in  actions 
for  criminal  conversation,  there  must  be  proof  of  a  marriage  in  fact:  Morrii 
▼.  JlfiOer,  1  Wm.  BL  632;  BiH  v.  Barlow,  1  Doug.  171;  Hemminga  v.  Smith, 
4  Id.  33;  Cathenoood  v.  Caslon,  13  Mee.  &  W.  261;  Dann  v.  Kingdom,  I 
Thomp.  &  C.  492.  So  also  in  indictments  for  bigamy:  People  v.  HumpJarey, 
7  Johns.  314;  Clayton  v.  WardeU,  4  Comst.  230;  Cayford^s  Case,  7  GreenL 
57;  Ccmm/onweaUh  v.  Jackaon,  11  Bush  (Ky.),  679;  Brown  ▼.  State,  52  Ala. 
338;  Case  v.  Caee,  17  Cal.  598;  and  for  adultery:  Wedgioood's  Case,  8  OreenL 
76;  Commonwealth  ▼.  Norcrose,  9  Mass.  492;  State  v.  Hodgtikme,  19  Me.  155; 
Buchaanan  v.  StaU,  55  Ala.  154;  Stale  v.  Armke,  Chip.  (Vt)  9;  and  for  incest: 
StaU  ▼.  Roewell,  6  Conn.  446;  and  for  lascivious  cohabitation:  Hopper  v. 
SUUe,  19  Ark.  143;  Commonwealth  v.  LUO^'ohn,  15  Mass.  163. 

A  leading  case  on  this  subject  is  the  early  case  of  Morris  v.  Miller,  I  W. 
BL  632,  in  which  Lord  Mansfield,  C.  J.,  says:  '*  In  these  actions  there  must 
be  proof  of  a  marriage  in  fact,  as  contrasted  to  cohabitation  and  reputation 
of  marriage  arising  from  thence.  Perhaps  there  need  not  be  strict  proof 
from  the  register,  or  by  a  person  present,  but  strong  evidence  must  be  had  of 
the  fact;  as  by  a  person  present  at  the  wedding  dinner,  if  the  register  be 
burnt,  and  the  parson  and  clerk  are  dead.**  And  in  the  subsequent  case  of 
Birt  v.  Barlow,  1  Doug.  174,  Lord  Mansfield  says:  **  An  action  for  criminal 
eonversation  is  the  only  civil  action  where  it  is  necessary  to  prove  on  i»ctual 
marriage.  *  *  *  An  action  for  criminal  conversation  has  a  mixture  of 
penal  prosecution;  for  which  reason,  and  because  it  might  be  turned  to  bad 
purposes  by  persons  giving  the  name  and  character  of  wife  to  women  to 
whom  they  are  not  married,  it  struck  me  in  the  case  of  Morrie  t.  Miller,  that 
in  such  an  action  a  marriage  in  fact  must  be  proyed.  I  say  a  marriage  in 
fact,  because  marriages  are  not  always  registered.  There  are  marriages 
among  particular  sorts  of  dissenters,  where  the  proof  by  a  register  would  be 
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impoirible;  tokd  PmnJaon,  J.,  in  a  cue  of  that  kind,  wbich  came  before  tim, 
admitted  otiier  proof  of  an  actual  nuuriage."  The  reason  of  the  mle  seema 
to  be  that  the  preaamption  of  a  marriage  arising  from  the  fact  of  cohabita- 
tion and  general  repntation  is  counterbalanced  by  the  preeumption  of  law 
that  every  one  is  innocent  until  proved  guilty;  and  hence,  there  being  no  pre- 
sumption that  can  arise,  proof  of  an  actual  marriage  is  necessary:  Clayton  v. 
WardeUt  4  Comst.  242.  A  certificate  of  a  justice  of  the  peace  which  does  not 
oomply  with  the  statute,  is  not  proof  of  marriage:  Datm  v.  Kingdom,  1 
Thomp.  k  C.  492.  In  an  action  of  crim.  con.  it  is  not  prima  fade  evidence 
on  the  part  of  plaintiff  to  show  that  he  and  his  alleged  wife  went  through  a 
religious  ceremony  with  the  bona  fide  intention  of  thereby  contracting  a  valid 
marriage,  and  afterwards  lived  together  as  man  and  wife,  in  the  belief  that 
they  had  thereby  contracted  a  valid  marriage.  If  in  law  such  marriage  was 
not  valid:  Cathenoood  v.  CcuUm,  13  Mee.  &  W.  261;  but  proof  of  a  marriage 
de/acto,  followed  by  proof  of  a  criminal  intercourse  between  the  defendant 
and  a  woman  who  passed  for  the  plaintiff's  wife,  is  sufficient  to  go  to  a  jury 
without  absolute  proof  of  the  identity  of  the  former  woman  and  the  latteri 
Hemmmgs  v.  Smith,  4  Doug.  33. 

A  copy  of  the  record  of  the  marriage,  though  admissible  in  evidence,  is  not 
sufficient  to  establish  the  fact  of  the  marriage,  without  proof  of  the  identity 
of  the  persons:  Wedgwood^a  Case^  8  Greenl.  75.  The  identity  of  the  parties 
must  always  be  proved.  ''As  to  the  proof  of  identity,  whatever  is  sufficient 
to  satisfy  a  jury,  is  good  evidence.  If  neither  the  minister,  nor  the  clerk, 
nor  any  of  the  subscribing  witnesses,  were  acquainted  with  the  married  couple, 
in  such  a  case  none  of  them  might  be  able  to  prove  the  identity.  But  it  may 
be  proved  in  a  thousand  other  ways.  Suppose  the  bell-ringers  were  called, 
and  prove  that  they  rung  the  bells,  and  came  immediately  after  the  marriage 
and  were  paid  by  the  parties;  suppose  the  handwriting  of  the  parties  were 
proved;  suppose  persons  called  who  were  present  at  the  wedding  dinner,  etc.  :** 
Birt  V.  Barlow,  supra,  per  Lord  Mansfield.  The  marriage  may  be  proved  by 
the  record  or  by  witnesses  who  were  present  at  the  ceremony:  CommontDeaUh 
V.  Littlejohn,  15  Mass.  162;  CommontcecUth  v.  Norerost,  9  Id.  492;  but  to 
prove  that  the  ceremony  was  performed,  and  that  cohabitation  for  a  long 
period  followed,  without  showing  that  the  person  by  whom  it  was  so  per- 
formed was  clothed  with  the  requisite  authority  for  that  purpose,  is  not  suffi- 
cient: StaU  V.  ffodgshins,  19  Me.  155.  The  authorities  are  somewhat  conflict- 
ing upon  the  question  whether  the  admissions  or  confessions  of  a  party  that  a 
marriage  existed  between  him  or  her  and  another  person  are  competent  evi- 
dence where  the  result  of  proving  the  marriage  would  be  to  prove  the  party 
making  such  confession  or  admissions,  criminally  guilty.  The  weight  of  opin- 
ion seems  to  be  in  favor  of  their  sufficiency;  and  that  decisions  to  the  contrary 
have  been  based  upon  a  misunderstanding  of  the  case  of  Morris  v.  MiUer,  See 
Hegina  v.  Simmonsto,  1  Car.  &  E.  164;  1  East's  Or.  L.  470;  2  Stark.  Ev.,  3d 
ed.,  894;  2  GreenL  Ev.  461, 462;  1  Bishop  on  Mar.  and  Div.,  sec.  497;  Fomejf 
V.  ffallacher,  8  Serg.  &  B.  169;  FomshiU  v.  Murray,  1  Bland's  Gh.  482;  War- 
ner V.  CommonvjeaUk,  2  Va.  Gas.  95;  Common%oeaUh  v.  Murtagh,  1  Ashm.  272; 
Wclvtrton  v.  State,  16  Ghio,  173;  State  v.  Libhy,  44  Me.  469;  Cameron  v.  StaU, 
14  Ala.  546,  principal  case.  Especially  are  they  competent  evidence  if  it  was 
a  foreign  marriage:  CaiyfonCs  Case,  7  GreenL  57;  Queen  v.  i^ewton,  2  Moo.  k 
B.  503;  Begina  v.  Simmonsto,  I  Car.  &  K.  164;  Trwman*s  Case,  1  East's  P.  C. 
471. 

In  Cayford*s  Case,  supra,  Mellen,  C.  J.,  says:  ''Nothing  is  more  clear 
than  that  proof  of  the  voluntary  confession  of  a  man  on  trial  for  adultery  oc 
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cohabitation,  that  he  is  gnilty  of  the  crime  chaiged,  is  legal  evi- 
dence, and  in  the  absence  of  controlling  evidence,  is  abundantly  suflScient; 
and  the  reason  why  his  confession  that  he  was  a  married  man  at  the  time  of 
committing  the  offense  shonld  not  be  good  also,  is  not  very  apparent.  *  *  * 
It  was  intimated  if  not  stated  by  Lord  Mansfield,  in  Morris  v.  Miller,  4  Burr. 
2057,  that  in  case  of  bigamy,  as  well  as  an  action  for  criminal  conversation, 
it  is  essential  to  prove  a  marriage  in  fact,  as  distinguished  from  the  acknowl- 
edgment of  the  parties.  The  cases,  however,  are  not  alike.  In  the  civil 
action  the  plaintiff  demands  damages,  which  he  has  no  right  to  recover,  un- 
less there  has  been  a  legal  marriage  between  him  and  the  woman  with  whom 
the  defendant  is  charged  to  have  committed  the  adultery;  and  in  such  a  case, 
the  confession  of  the  defendant,  who  may  be  a  total  stranger  to  the  marriage, 
will  amount  only  to  an  acknowledgment  of  a  marriage  by  reputation.  In 
that  light  the  court  viewed  the  confessiou  of  Miller  as  to  the  alleged  mar- 
riage between  Mr.  and  Mrs.  Morris.  But  in  prosecutions  against  a  man  for 
bigamy,  adultery,  or  lascivious  cohabitation,  the  confession  of  the  defendant 
is  of  a  different  character.  It  is  a  confession  from  one  who  must  certainly 
know  whether  the  fact  confessed  is  true  or  false.  Justice  Buller,  speaking  of 
the  case  of  Morris  v.  Miller^  says  the  evidence  of  the  defendant's  confession 
was  not  sufficient;  '  for  it  was  only  a  confession  of  the  reputation  that  she 
went  by  the  name  of  the  plaintiff's  wife,  and  not  a  confession  of  the  marriage:' 
Bull.  N.  P.  38;  2  Ph.  £v.  152.  This  case,  instead  of  proving  that  a  full  and 
voluntary  confession  of  the  marriage  was  not  sufficient  to  prove  it,  seems 
clearly  to  justify  a  different  conclusion;"  and  Gibson,  J.,  in  Forney  v.  IJailO' 
cher,  supra,  says:  **The  question  is  supposed  to  depend  on  the  authority  of 
Morris  v.  MiUer;  in  which  it  was  held,  that  proof  of  actual  marriage  was 
requisite  in  contradistinction  to  proof  of  cohabitation,  reputation,  and  other 
circumstances  from  which  a  marriage  might  be  inferred.  That  case,  for 
everything  decided  in  it,  is  good  authority;  for  nothing  is  more  certain,  than 
that  to  support  an  action  for  criminal  conversation,  there  must  have  been  an 
actual  marriage.  But  it  is  quite  another  thing  to  say,  that  such  a  marriage 
shall  be  proved  only  by  the  oath  of  an  eye-witness  to  the  marriage  ceremony. 
We  at  once  feel  the  good  sense  of  the  rule  that  excludes  the  mere  reputation 
of  marriage,  which  always  arises  from  the  declarations  or  acts  of  the  plaintiff 
himself;  but  how  a  defendant's  unqualified  and  positive  acknowledgment  of 
a  marriage  in  fact,  can  be  excluded  on  any  principle  or  rule  of  evidence,  I  am 
at  a  loss  to  discover;"  and  in  Rigg  v.  Ourgenven,  2  Wile.  399,  the  court  say: 
"As  to  the  case  mentioned  of  criminal  conversation,  to  be  sure  a  defendant's 
saying  in  jest,  or  in  loose,  rambling  talk,  that  he  had  lain  with  the  plaintiffs 
wife,  would  not  be  sufficient  alone  to  convict  him  in  that  action;  but  if  it 
were  proved  that  the  defendant  had  seriously  or  solemnly  recognized  that  he 
knew  the  woman  he  had  lain  with  was  the  plaintiff's  wife,  we  think  it  would 
be  evidence  proper  to  be  left  to  a  jury,  without  proving  the  marriage." 

In  a  few  of  the  American  states  it  has  been  held  that  a  confession  or  decla- 
ration of  marriage  by  the  defendant  is  not  sufficient  evidence,  as  in  New  York: 
People  V.  Humphrey,  7  Johns.  314;  in  Connecticut:  SUUe  v.  Boewell,  6  Conn. 
ii6;  in  Michigan:  People  v.  Lambert,  6  Mich.  349.  Bat  these  oases,  as  we  have 
Slid,  seem  to  be  based  upon  a  misconception  of  the  case  of  Morris  v.  MiOer, 
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Slaxteb  et  Ux.  V.  Gloveb,  Adm'b. 

[U  Alasaka,  648.] 

0CUIULU81VJUIJE88  ov  Dbcbbe  OF  DiSTBiBUTiON. — ^A  decree  of  an  orphanr 
court  setfcUng  an  estate,  and  adjudging  to  the  distribnteee  their  respect- 
ive shares,  is  as  conclusive,  so  far  as  the  authority  of  that  court  over  the 
subject  is  concerned,  as  a  decree  in  chancery  or  the  judgment  of  a  court 
of  law.  It  can  not  be  satisfied  or  set  aside,  nine  months  after  being  niade» 
upon  proof  that  the  plaintiff  had  released  or  satisfied  the  demand  previ* 
ous  to  the  trial,  and  there  had  been  a  neglect  to  make  defense. 

Ebbob.  £j  decree  of  orphans'  court,  June,  1845,  a  settlemeni 
urns  made  of  the  estate  in  the  hands  of  the  defendant  in  error^ 
and  two  thousand  five  hundred  and  eighty-three  dollars  and 
eighty-five  cents  found  to  be  the  share  of  the  plaintiffs  in 
error.  At  that  time  the  administrator  claimed  to  have  satisfac- 
tion entered  as  to  the  said  distributive  share,  and  produced  an 
assignment  of  it.  But  no  definite  action  was  then  had.  In 
April,  1846,  defendant  in  error  moved  the  court  that  satisfaction 
of  the  decree  be  entered,  on  the  ground  that  it  had  been  satis- 
fied, and  that  he  was  the  assignee  and  owner  thereof.  After  a 
hearing  and  evidence,  the  court  directed  satisfaction  to  be  en- 
tered, which  is  assigned  as  error. 

A.  B.  Manning^  for  the  plaintiffs  in  error. 

Byrd  and  Brooks,  contra. 

By  Court,  Colldeb,  C.  J.  A  decree  of  an  orphans'  court  set- 
fling  an  estate,  and  adjudging  to  the  distributees  their  respective 
shares,  must  be  regarded  conclusive,  so  &r  as  the  authoriiy 
of  that  court  over  the  subject  is  concerned — quite  as  much  so, 
as  a  decree  in  chancery  or  the  judgment  of  a  court  of  law.  No 
other  conclusion  can  be  attained,  for  the  legislature  have  in 
effect  so  declared  in  repeated  instances — among  others  by  pro- 
viding that  their  payment  may  be  enforced  by  execution.  In 
the  case  before  us,  the  decree  seems  to  have  been  perfected  in 
due  form,  and  about  nine  months  afterwards,  the  party  against 
whom  it  was  rendered,  moved  to  have  it  vacated  or  entered  sat- 
isfied, either  in  whole  or  in  part,  as  it  respects  the  several  inter- 
est of  the  plaintiffs  in  error.  The  testimony  of  the  witnesses 
who  were  examined  on  the  hearing  of  the  motion,  must  be  placed 
out  of  view  as  it  impeaches  the  decree,  and  if  effect  could  be  ac- 
corded to  it,  would  to  the  extent  to  which  the  decree  is  com- 
plained of,  avoid  it.  It  is  not  permissible  for  a  court  to  avoid 
its  judgment  or  decree  after  the  expiration  of  the  term  at  which 
it  was  rendered^  unless  it  be  in  conf  ormiiy  to  some  legislative 
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proTision,  or  a  practice  so  often  recognized  as  to  establish  it. 
We  are  aware  of  no  statate  which  confers  sach  a  power  npon 
the  orphans'  conrt,  and  as  that  court  does  not  proceed  accord* 
ing  to  the  course  of  chancery,  it  can  not  exercise  a  modifying  or 
annulling  power  over  its  final  decrees  by  any  proceeding  anal* 
ogous  to  a  bill  of  review. 

It  is  not  competent  for  the  defendant  in  a  judgment  to  move 
its  satisfaction  by  the  court  rendering  it,  upon  an  allegation 
that  the  plaintiff  had  released  him  previous  to  the  trial  of  the 
cause,  or  that  he  had  satisfied  the  demand,  and  failed  or  neg* 
lected  for  any  cause,  to  make  defense.  This  conclusion  is  the 
result  of  familiar  and  long  established  principles,  and  need  not 
be  sustained  by  the  citation  of  authorities.  CarroU  et  al.  v. 
Moore,  7  Ala.  615,  is  not  in  the  slightest  degree  adverse  to  any- 
thing we  have  said.  There  the  order  of  satisfaction  was  entered 
simultaneously  with  the  rendition  of  the  decree,  in  fact  was  re- 
garded as  a  part  of  the  same  proceeding.  Its  legal  effect  was 
the  same  as  if  it  had  been  embodied  in  it. 

Landreth'a  Adm'r  v.  Landreth'a  DistrUmtees,  12  Ala.  640,  is 
directly  in  point,  so  far  as  principle  is  concerned.  True,  the 
facts  are  dissimilar — ^there  the  court,  previous  to  the  rendition 
of  the  decree,  had  disallowed  the  receipts  for  the  payment  of 
money  by  the  administrator,  which  the  latter  moved  to  have 
entered,  as  a  satisfaction  of  the  decree  pro  ianto,  upon  the  intro- 
duction of  additional  evidence.  Here  the  matters  brought  to  the 
view  of  the  orphans'  court  upon  the  motion,  may  or  may  not 
have  been  previously  mooted  and  rejected,  at  least  so  far  as  the 
record  can  appropriately  and  legitimately  inform  us.  But  how- 
ever this  may  be,  is  not  a  material  inquiry;  for  as  the  evidence 
upon  which  Vke  motion  was  made  was  in  existence  previous  to  the 
rendition  of  the  decree,  it  should  then  have  been  brought  to  the 
view  of  that  court,  so  as  to  have  made  it  available  against  the 
plaintifb  in  error,  and  can  not  furnish  a  ground  for  directing 
satisfaction  of  the  decree  to  be  entered. 

If  the  facts  recited  in  the  bill  of  exceptions  were  established 
in  chancery,  perhaps  that  court  might  afford  the  relief  that  is 
sought,  or  at  least  such  as  is  proper  under  the  circumstances. 
But  be  this  as  it  may,  the  order  of  the  orphans'  court  can  not» 
as  we  have  seen,  be  supported,  and  it  is  therefore  reversed. 

CoNCLUiuvmjBS  or  Dkobxxs  or  Qbfhans'  Ck>TmT:  See  Jmnuon  v.  £fap^ 
good,  19  Am.  Deo.  258;  Brochenndger,HoUand,  20 Id.  123;  Appy,  Dreubacht 
21  Id.  447;  ftnd  notes  to  McPheroon  v.  Cunlfff,  14  Id.  663;  and  Often  v.  Dum^ 
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SasB  V.  Glazeneb. 

[U  Alabama,  eos.] 

KymBirox  PiaruimT  to  tub  Ibsus  mast  be  admitted  bj  the  court  and  it» 
bearing  left  to  the  Jniy. 

Wbovodoib  is  Bisponbiblb  lOB  THB  ComsBQUENOxa  which  immediately 
flow  from  hie  wrongful  or  negligent  acts;  but  in  an  action  of  treapass  for 
taking  com,  plaintiff  can  not  pro^e,  for  the  porpOBO  of  enhancing  dam- 
ages, that,  in  oonaeqaence  of  the  trespaaB,  he  was  compelled  to  work  as 
a  day  laborer  to  obtain  the  means  to  pnrdiaBe  other  com. 

It  is  not  Admibsibiji  vob  a  Tknaitt  Who  Sbis  up  No  Titlb  to  dispute 
his  landlord's  title. 

Whbbb  Pabtt  Puts  Cobk  ik  a  Ceib,  and  another  party  afterwardB  puta 
com  in  the  same  crib,  it  being  his  crib,  the  former  may  take  from  the 
crib  as  much  com  as  his  own,  whether  the  latter  is  willing  or  not. 

Ebbob.  Trespass  vi  et  armis  for  ihe  carrying  away  of  one 
hundred  bushels  of  com.  At  ihe  trial  plaintiff  proved  that  he 
raised  from  a  tract  of  land  a  crop  of  com  and  deposited  two 
thirds  of  it  in  a  crib  and  one  third  in  a  pen,  amounting  in  all 
to  about  one  hundred  bushels.  Thai  in  the  crib,  being  intended 
for  himself,  and  that  in  the  pen  for  defendant;  but  defendant 
knew  nothing  of  the  division;  that  afterwards  plaintiff  moved 
to  another  farm,  and  that  defendant  soon  after  that  caused  ten 
bushels  of  the  com.  in  the  crib  to  be  taken  to  his  own  house; 
and  sold  ten  bushels  to  a  neighbor,  who  took  it  out  of  the  pen; 
that  plaintiff  was  a  young  man  with  a  small  family,  and  had  no 
other  com  than  that  mentioned.  Defendant  proved,  against 
plaintiff's  objections,  that  he  rented  plaintiff  said  land,  and  was 
to  receive  as  rent  one  third  of  the  com  raised;  that  plaintiff 
after  taking  possession,  rented  some  of  the  land  to  one  Bolton, 
who  put  thirty  bushels  of  com  in  said  crib,  to  pay  his  rent, 
previous  to  the  time  plaintiff  put  in  his  two  thirds.  The  evi- 
dence was  conflicting,  whether  Bolton's  com  was  in  payment  of 
the  rent  to  plaintiff  or  defendant.  The  court  refused  plaintiff 
permission  to  prove  that  soon  after  the  com  was  taken  by  de- 
fendant, plaintiff  worked  by  the  day  at  several  places  and  took 
com  in  payment;  and  also  that  defendant  had  no  title  to  the 
said  land.  The  charge  of  the  court,  excepted  to  by  plaintiff^ 
Bofficiently  appears  in  the  opinion.    Judgment  for  defendant. 

8.  F.  Bioe  and  J.  T.  Morgan^  for  the  plaintiff  in  enor. 

L.  E.  Panons,  for  the  defendant  in  error. 

By  Court,  Collieb,  C.  J.    1'.  It  was  certainly  competent  for 
the  defendant  to  show  that  the  plaintiff  was  his  lessee,  and  thai 
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the  latter  made  Bolton  a  enb-lessee,  under  a  contract  to  pay  the 
lent  for  the  Lmd  he  cnltiTated  to  the  defendant — also,  that  Bol- 
ton, in  pursuance  of  his  contract,  deposited  the  com  in  which 
the  rent  waa  to  be  paid,  in  a  crib  situated  on  the  premises,  which 
the  plaintiff  used  for  his  own  purposes.  Whether  this  evidence 
was  sufficient  to  establish  the  defendant's  right  to  enter  the 
crib,  and  remoye  the  com  without  first  obtaining  the  permission 
of  the  plaintiff,  was  an  inquiry  addressed  to  the  jury;  but  it  was 
at  least  pertinent  to  the  issue.  If  the  assent  of  the  plaintiff  to 
the  deposit  by  Bolton,  could  be  inferred  from  the  circumstances, 
and  the  rent  was  payable  by  the  latter  to  the  defendant,  it  is 
difficult  to  conceive  of  a  legal  objection  to  the  removal  of  his 
com  by  the  defendant;  especially  as  the  plaintiffs  tenancy  had 
ceased,  and  he  had  removed  from  the  premises. 

2.  It  was  the  province  of  the  jury  to  decide,  whether  Bolton 
was  to  pay  the  rent  to  the  plaintiff  or  defendant — ^the  court  could 
not  assume  as  a  postulate,  which  of  them  were  entitled  to  receive  it, 
and  testimony  should  not  be  adjudged  inadmissible,  because  it 
was  founded  upon  the  one  hypothesis,  or  the  other. 

3.  As  a  general  proposition,  it  may  be  conceded  that  a  wrong- 
doer is  responsible  for  the  consequences  which  immediately 
flow  from  his  wrongful  or  negligent  acts.  But  this  principle 
will  not  allow  of  such  an  extraordinary  tension,  as  to  permit 
the  plaintiff  in  the  case  at  bar  to  show,  that  in  consequence  of 
the  alleged  trespass  he  was  obliged  to  work  as  a  day-laborer  to 
obtain  the  means  to  purchase  more  com.  Such  testimony 
tends  to  establish  a  criterion  of  damages  too  remote,  and  dis* 
connected  with  the  act  done,  and  supposes  the  rule  to  fluctuate 
according  to  the  poverty  of  the  plaintiff.  A  supposition  of  this 
kind  is  opposed  to  reason,  and  is  not  demanded,  either  by  moral 
or  legal  justice.  Whatever  be  the  condition  of  a  party  aggrieved 
by  the  wrongful  seizure  and  conversion  of  his  property,  he  is 
entitled  to  have  his  loss  repaired  by  an  amount  of  damages 
sufficient  to  replace  what  has  been  taken  from  him,  and  if  the 
act  was  committed  without  pretense  of  right,  or  from  a  reckless, 
or  wicked  disposition,  the  jury  should  give  him  vindictive  dam- 
ages: See  Donnell  v.  c/ones,  13  Ala.  490  [anJtey  69]. 

4.  The  &ct  that  the  land  leased  by  the  defendant  was  part  of 
a  sixteenth  section— was  occupied  the  preceding  year  by  a  third 
person,  and  that  the  title  thereto  was  not  in  the  defendant, 
does  not  disprove  the  authority  of  the  latter  to  make  the  lease. 
But  if  it  were  a  disputable  question,  it  may  be  asked  if  it  is  com- 
petent for  a  tenant  who  sets  up  no  title  to  dispute  his  landlord's  ' 
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title:  See  Bandolph  v.  CarUon^  8  Ala.  606.  The  admission  of 
the  testimony  was  rightfully  denied. 

5.  In  respect  to  the  charge,  it  refers  to  the  jury  the  solution 
of  the  facts;  asserts  that  if,  by  the  contract  between  the  plaint- 
iff and  Bolton,  the  latter  was  to  pay  the  rent  to  the  defendant, 
for  the  land  he  cultivated,  if  he  placed  thirty  bushels  of  com  in 
the  plaintiff's  crib,  in  payment  of  the  rent  to  the  defendant,  if 
the  plaintiff  afterwards  deposited  his  own  com  in  the  same  crib, 
thus  mixing  it  with  the  defendant's,  then  the  latter  had  aright  to 
remove  from  the  crib  as  much  com  as  Bolton  put  there  for  him, 
without  obtaining  the  consent  of  the  plaintiff;  and  if  he  did  not 
take  more  the  plaintiff  was  not  entitled  to  recover.  By  the 
terms  of  the  plaintiff's  lease,  he  was  to  cultivate  at  least  fifteen 
acres  of  the  land,  and  more  if  he  chose  to  do  so— paying  as  rent 
one  third  of  the  com  grown  on  the  premises.  This  contract 
did  not  contemplate  that  the  plaintiff  should  become  a  lessor 
of  any  part  of  the  land  he  was  authorized  to  cultivate,  yet  if  he 
exercised  such  a  power,  and  stipulated  with  his  lessee  to  pay 
the  rent  to  the  defendant,  and  the  latter  actually  set  it  apart, 
and  deposited  it  in  the  plaintiff's  crib  (without  objection)  while  it 
was  empty,  the  com  thus  delivered  by  Bolton  became  the  projH 
erty  of  the  defendant,  and  if  the  plaintiff  placed  his  own  in  the 
same  crib,  the  right  of  the  defendant  was  not  thereby  divested 
or  impaired.  The  appropriation  of  one  third  of  the  com  gath- 
ered by  Bolton  to  the  payment  of  the  rent  was  merely  carrying 
out  the  contract  between  the  plaintiff  and  the  defendant;  it  was 
merely  doing  that  which  the  plaintiff  himself  was  bound  to  do; 
and  being  done  by  a  third  person,  under  his  direction,  the  same 
consequences  result  to  the  defendant  as  if  the  rent  for  all  the 
land  cultivated  had  been  paid,  or  set  apart  from  the  plaintiff's 
own  crop.  The  case  of  Thompson-  v.  SpinkSy  12  Ala.  155,  bears 
a  very  remote  analogy  to  the  present,  and  is  not  opposed  to 
anything  we  have  said. 

There  is  no  error  in  the  ruling  of  the  circuit  court,  and  ita 
judgment  is  consequently  affirmed. 


Lton  v.  BoLLma  et  al. 

[U  kJAnkUk,  T58.] 
JcrDGHXHTB  AKD  TEX  PSOCBXDIKGS  IN  THE  CaUSB  IN  WhIGH    ThIT  WV«E 

BxHDKBiD  can  only  be  proved  by  the  record  itself  or  by  certified  copies; 
it  can  not  be  proved  by  the  testimony  of  a  witness  that  while  he  was 
clerk  of  the  comt,  certain  papers  shown  to  him  were  issued  and  filed  hy 
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bim,  mad  be  bsIieTes  they  axe  the  records  of  the  court;  and  of  another 
witnen  tbai  he  received  the  records  from  the  present  derk  of  the  coart 
as  the  records  of  the  saits  to  which  they  relate. 

If  Rsoobj>s  of  a  Coust  abb  Lost  ob  Destrotsd,  this  fact  should  ha 
shown,  and  copies  snbstitated  upon  proper  evidence,  or  perhaps  the  sub- 
stance of  them  might  be  proved  as  testimony  in  the  cause. 

OsioiHAii  Pafebs  xk  a  Case  abb  Admissiblb  as  Evidencb  of  the  pro- 
ceedings in  tliat  case  only  upon  the  hypothesis  that  the  final  records  are 
not  made  np.  ~ 

b  IB  Ck>MPXTEHT  TO  UbOB  FOB  THE    FiBST  TiMB  ON  THB  AbOUMBNT  that 

the  record  of  a  judgment  has  not  been  established;  if  an  objection  goes 
merely  to  a  defect  in  an  exemplification  of  a  record,  it  should,  perhaps^ 
be  made  while  the  evidence  is  being  developed. 

WhBBB  THB  LaBD    of   A  SON  IS  AtTBMFTBD  TO  BB    SOLD  FOB  THB  DbBXB 

OF  HIS  Fatheb,  the  declarationB  of  the  father  made  in  the  absence  of 
the  son  are  inadmiasible  against  the  latter  when  his  answer  explicitly 
denies  that  his  father  purchased  the  land,  or  paid,  or  is  bound  to  pay, 
any  portion  of  the  purchase  money,  and  which  is  corroborated  by  his 
grantor. 

BuuB,  that  Whatevbb  is  Spbcificallt  Atbbbbd  nr  a  Bill  and  not  de- 
nied in  the  answer,  must  be  taken  as  true,  does  not  apply,  where  the  biU 
does  not  allege  the  fact  to  be  within  the  knowledge  or  information  of  the 
defendant. 

Pabbbt  mat  Pbbmit  his  Child  to  Lbavb  thb  Pabszttal  Homxstbab  anb 
Labor  for  his  own  benefit,  and  in  such  case  the  parent  is  supposed  to 
have  emancipated  the  child  for  the  time  being  and  relinquished  all  claim 
to  his  services,  or  the  earnings  of  his  industry. 

Iv  Ghancebt,  Ebbob  of  Judoment  or  Mistakb  of  OouirsEL  as  to  the  per* 
tinency  or  force  of  evidence  furnishes  no  ground  for  a  rehearing. 

Ebbob.  Bill  by  plaintiff  in  error  alleging  that  he  was  the  ia- 
dorser  of  Thomas  B.  Boiling  on  three  promissory  notes  made  to 
one  McYoj;  that  McYoj  has  obtained  judgment  and  had  ex- 
ecntion  issued  on  two  of  said  notes,  which  have  been  returned 
u^isatisfied  as  to  Boiling,  and  complainant  was  compelled  to  pay 
them^and  has  paid  the  last  note  without  suit;  that  T.  B.  Boll* 
ing  purchased  from  one  Gazzam  certain  land,  and  took  a  deed 
in  the  name  of  his  son,  Thomas  T.  Boiling,  an  infant;  that  the 
conTeyance  was  thus  taken  to  defraud  the  creditors  of  said 
Thomas  B.,  and  praying  for  a  sale  of  the  premises.  The  an- 
swers of  T.  T.  Bolluig,  T.  B.  Boiling,  and  Cktzzam,  each  deny 
that  the  purchase  was  made  by  T.  B.  Boiling,  but  a£5rm  that  it 
was  made  by  T.  T.  Boiling  with  his  own  means.  Complainant 
proved  by  tiie  sheriff  payment  by  him  of  the  executions  issued 
on  the  judgments  on  the  first  two  notes,  and  that  they  were  re- 
tamed  unsatisfied  as  to  Boiling.  Ohanoellor  dismissed  the  bill 
on  the  ground  that  complainant  had  not  made  out  his  case  by 
legal  testimony,  and  refused  to  grant  a  rehearing  that  he  might 
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perfect  his  testimony.    The  other  f aots  and  eridence  anffioiently 
appear  from  the  opinion. 

E.  W.  Peck,  for  the  plaintiff  in  error. 

J.  A.  Campbell,  oovUra. 

By  Court,  Collzeb,  C.  J.  This  cause  was  here  at  a  pieyioos 
term,  and  the  decision  then  made  settles  the  equity  of  the  bill, 
at  least  to  the  extent  of  the  judgments  which  McYoy  recovered 
against  T.  B.  Boiling,  9  Ala.  463,  and  we  are  now  to  consider 
whether  the  complainant  has  sustained  his  case  by  proof.  The 
testimony  adduced  to  establish  the  existence  of  the  judgments 
described  in  the  bill  was  clearly  incompetent.  These  judgments, 
and  the  proceedings  in  the  causes  in  which  they  were  rendered, 
if  they  ever  existed,  were  prima  facie  matters  of  record,  and 
could  only  be  proved  by  the  production  of  the  record  itself,  or 
by  a  certified  or  examined  copy;  if  they  were  lost  or  destroyed, 
the  fact  should  have  been  shown,  and  copies  substituted  upon 
proper  evidence,  or  perhaps  the  substance  of  them  might  be 
proved  as  testimony  in  the  cause:  See  Adams  v.  Betz,  1  Watts, 
428  [26  Am.  Dec.  79];  3  Ph.  Ev.,  0.  &  H.'s  notes,  1067  et  seq. 
In  The  InhabUarUs  of  Stockbridge  v.  The  Inhabitants  of  West  Stock- 
bridge,  12  Mass.  400,  it  was  said,  that  records  generally  axe 
proved  by  inspection,  or  by  copies  properly  authenticated;  but 
if  there  be  sufficient  proof  of  loss  or  destruction  of  a  record, 
much  inferior  evidence  of  its  contents  may  be  admitted;  and  it 
can  not  be  doubted  that  parol  evidence  is  competent  to  prove 
the  existence  and  loss  of  a  record.  See  also  Fh.  Ev.,  C.  &  H.'s 
notes,  1058-1061. 

The  copy  offered  in  evidence  must  be  a  copy  of  the  original, 
and  from  the  clerk  of  the  court  which  rendered  the  judgment: 
8  Ph.  Ev.,  0.  &  H.'s  notes,  1065, 1076, 1240.  An  examined  or 
sworn  copy  is  in  general  to  be  proved  such,  by  one  who  has 
compared  it  with  the  original.  Where,  however,  a  witness  tes- 
tified that  a  certain  record  of  a  power  of  attorney,  was  a  copy 
of  the  original  made  by  him,  and  that  the  copy  produced  was  a 
true  copy  of  the  record,  having  been  compared  with  it  by  him- 
self; it  was  held,  that  this  was  not  the  case  of  a  copy  simply, 
but  the  case  of  a  second  copy,  verified  as  a  true  copy  of  the 
original;  and  therefore  admissible  as  secondary  evidence.  This 
was  considered  precisely  the  same  as  if  the  witness  had  made 
two  copies  of  the  original  at  the  same  time,  and  then  compared 
one  of  them  with  the  original,  and  the  other  with  the  first  copy, 
which  he  found  correct;  that  although  the  mode  by  which  the 
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teoond  was  ascertained  to  be  a  true  one  of  the  original,  maybaTe 
been  moze  ciiemtoos  than  that  by  i?hicb  the  first  was  fonnd  to 
be  ooTzeoty  yet  this  consideration  only  went  to  tbe  strength,  and 
not  to  the  dignity  of  the  proof:  Id.;  Winn  v.  Fatieraon,  9  Pet. 
668.  In  Brewster  v.  Countryman,  12  Wend.  446,  a  sworn  copy 
of  an  agreement  was  produced  against  the  defendant,  wbo  had 
himself  destroyed  the  original.  The  plaintiff  proved  that  be 
had  requested  H.  to  make  a  copy  of  tbe  agreement,  and  tbe  pa- 
per offered  was  in  the  bandwriting  of  H. ;  a  witness  stated,  that 
he  bad  seen  the  original,  and  the  alleged  copy  was  substan* 
tially  correct.  Tbe  court  thought  the  authenticating  testimony 
pretty  strong,  but  the  testimony  of  H.,  wbose  absence  was  not 
accounted  for,  would  be  stronger,  and  that  the  secondaiy  evi* 
denoe  should  not  be  received.  See  furtber  as  to  the  admissi- 
bility of  examined  or  certified  copies,  Eema  v.  Swope,  2  Watts, 
75;  Oarland^s  He'ry.  0oodlo^8  Adm'rs,  2  Hayw.  351;  Oanoaod 
▼.  Dennis,  4  Binn.  314;  Baker  v.  Preston,  Gilm.  (Ya.)  235;  3  Ph. 
Ev.,  O.  &  H/s  notes,  1243;  Woodtoard  t.  Harbin,  1  Ala.  104. 

Conceding  that  the  records  wbicb  were  offered  by  the  com- 
plainant, were  the  same  that  are  referred  to  in  bis  bill,  and  it 
may  be  questioned  whether  the  proof  of  their  authentication 
was  not  altogether  insufficient.  It  merely  a£Srms  that  one  of 
the  witnesses  to  tbe  point  was  clerk  of  the  circuit  court  of  Mo- 
bile from  1837  to  1841,  and  that  the  papers  exhibited  to  him  by 
the  otber  witness,  as  records  of  that  court,  **  were  issued  and 
filed  by  him  wben  be  was  derk,"  "  that  they  are  in  the  band- 
writing,  so  far  as  the  writing  purports  to  be  done  by  tbe  clerk, 
of  tbe  deponent  and  his  deputies,  and  he  believes  that  they  are 
the  records  of  that  court."  The  otber  witness  testifies  that  he 
received  tbe  record  from  the  present  clerk  of  the  circuit  court, 
as  tbe  record  of  the  suits  to  which  they  relate.  Tbe  records 
in  respect  to  wbicb  tbe  witnesses  speak  are  doubtless  the  orig- 
inal papers  in  the  case  to  wbicb  they  refer,  and  are  only  admis- 
sible upon  the  hypothesis  that  the  final  records  were  not  made 
up:  Ansley  v.  Carlos,  9  Ala.  973;  Brown  v.  Mell,  11  Id.  1009. 
Where  an  objection  is  made  to  the  decision  of  an  inferior  court 
for  tbe  rejection  of  tbe  original  papers,  will  not  a  revising  tri- 
bunal intend,  that  the  clerk  of  the  court  from  wbicb  the  papers 
come,  has  done  bis  duly,  and  recorded  tbem  within  the  time 
prescribed  by  law,  unless  tbe  reverse  appears?  Again:  should 
not  tbe  genuineness  of  the  papers  be  sbown  by  the  testimony  of 
their  custodian,  the  clerk? 

We  need  not  stop  to  answer  tbese  questions^  for  conceding 
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the  papers  were  snfficiently  aaiheniicated,  and  sidll  it  does  not 
appear  that  the  judgments  rendered  in  the  suits  were  produced; 
and  if  they  were,  it  is  perfectly  clear  that  the  proof  did  not  au- 
thorize their  admission.  It  is  not  pretended  that  they  were 
certified  by  the  clerk,  and  neither  of  the  witnesses  whose  eyi- 
dence  is  relied  on,  testify  that  they  compared  them  or  even 
iieard  any  one  say  the  papers  offered  were  copies  of  the  entries 
of  record.  So  that  if  the  original  papers  in  the  suits  of  Mc- 
Yoj  against  the  complainant,  are  improperly  excluded,  the  com- 
plainant has  not  been  prejudiced;  as  his  case  could  not  be  made 
out  without  producing  the  judgments  which  he  alleged  he  had 
paid:  Locke  v.  WinsUm,  10  Ala.  849.  It  does  not  appear  from 
the  record,  that  the  objection  to  the  defect  of  proof  was  not 
made  until  the  argument  of  the  cause;  and  it  was  certainly 
competent  then,  to  have  urged  for  the  first  time  the  absence  of 
the  judgments  as  a  ground  why  the  complainant  should  be 
denied  the  relief  he  sought.  If  an  objection  goes  merely  to  a 
defect  in  an  exemplification  of  a  record,  it  should,  perhaps,  be 
made  while  the  CTidence  is  being  developed:  See  Burton  v. 
Pettibone,  6  Yerg.  443;  2  Ph.  Ev.,  C.  &  H's  notes,  658;  8  Id. 
790.    But  this  is  not  a  point  in  the  cause  as  presented  to  us. 

The  answer  of  T.  T.  Boiling  explicitly  denies  that  his  father 
purchased  the  land  in  question  of  Gazzam,  or  that  he  paid,  or  is 
bound  to  pay,  any  portion  of  the  purchase  mon^;  affirms  that 
the  purchase  was  made  upon  his  own  account,  and  the  improye- 
ments  were  paid  for  with  funds  provided  by  him :  he  also  denies 
all  fraud,  and  declares  that  resources  derived  from  his  own  per^ 
Bonal  employment  were  entirely  adequate  to  the  expenditure. 
As  it  respects  the  purchase,  his  answer  is  fully  sustained  by  his 
co-defendant,  Gazzam,  whose  answer  it  is  agreed  shall  be  con- 
sidered as  a  deposition;  and  thus  supported,  it  is  not  overbal- 
anced by  the  testimony  of  Brooks  and  Ferrine,  which  merely 
relate  declarations  or  acts  of  T.  B.  Boiling  when  his  son  was 
not  present.  Conceding  that  these  depositions  are  competent 
evidence,  so  far  as  they  are  explanatory  of  the  declarant's  pos- 
session, and  still  they  can  not  outweigh  the  answer  of  T.  T. 
Bolling,  supported  as  it  is  by  Cktzzam,  and  the  testimony  of 
Fetiyplace  and  Goodman,  as  to  his  means  of  purchasing  and  im- 
proving the  property.  Beyond  what  we  have  intimated,  it  is 
dear  that  the  declarations  of  the  father  are  inadmissible,  and 
can  not  affect  the  son:  McBride  and  W^e  et  cH.  v.  Thompson^  8 
Ala.  650. 

The  testimony  of  the  witnesses  for  the  complainant  in  respect 
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to  the  XEnprofrelnentSy  aze  not  Bofficiently  potent  to  ovenide  the 
in  the  answer  of  T.  T.  Boiling,  that  they  were  made  bj 
father.  If  the  dedaiationa  of  the  latter  are  placed  out  of 
view,  the  eTidenoe  is  not  inconsistent  with  the  supervision  bj 
him  of  the  improTements  upon  the  son's  account.  But  admit 
the  declarations  of  the  father  are  competi^nt  testimony,  are  they 
izieooncilable  with  the  idea  that  the  land  was  his  son's  pro{>erty, 
and  the  former  was  improving  it  with  means  furnished  by  the 
father?  The  remark  of  T.  B.  Boiling,  that  he  was  erecting 
buildings  upon  his  land,  that  he  wished  to  borrow  money  for 
that  purpose,  and  that  he  found  it  difficult  to  raise  money  to  pay 
the  workmen  as  the  work  progressed,  may  have  been  a  loose 
mode  of  expressing  himself,  and  in  view  of  the  positive  asseiw 
tions  of  the  answer  upon  the  subject,  and  the  testimony  that  the 
father  was  restricted  in  his  means,  and  that  the  son  wa»  engaged 
in  a  prosperous  business,  we  strongly  incline  to  regard  them  as 
insufficient  proof.  Besides,  it  may  be  asked  whether  these  dec* 
laiations,  although  related  by  several  witnesses,  are  entitled  to 
greater  weight  than  the  testimony  of  one  testifying  to  the  same 
facts,  as  they  all  emanate  from  a  single  individual,  and  rest  upon 
his  veracity  ?  If  such  be  the  effect  of  the  evidence,  the  familiar 
vule,  that  the  testimony  of  one  witness  will  not  overbalance  a 
positive  answer  responsive  to  the  bill,  is  decisive  of  the  point. 
There  can  be  no  pretense  that  the  reason  assigned  by  T.  B.  Boil- 
ing, for  the  purchase  having  been  mada  in  his  son's  name,  can 
not  defeat,  or  in  any  manner  impair  the  title  of  the  latter.  And 
the  want  of  punctui^ty  of  the  father,  if  admissible  evidence  under 
any  drcumstanoes,  does  not  tend  to  establish  any  point  at  issue 
in  the  present  case. 

The  failure  of  T.  T.  Boiling  to  answer  as  to  the  indebtedness 
of  his  father  to  the  complainant,  can  not  be  regarded  as  an  admis- 
sion of  the  &ct.  It  is  not  alleged  in  the  bill  that  this  defend- 
ant was  informed  of  the  payments  made  by  the  complainant  to 
McYoy,  and  it  can  not  be  presumed  that  he  possessed  other 
knowledge  or  information  in  respect  to  them,  than  the  bill  af- 
fords. The  rule,  then,  **  that  whatever  is  specifically  averred  in  a 
bill,  and  not  denied  in  the  answer,  must  be  taken  as  admitted, 
does  not  apply:"  ThormgUm  v.  Carson  et  al.,  1  Port  257; 
Kirkman  et  oil,  t.  Vardier^  7  Ala.  217.  It  may  be  conceded  that 
a  father  is  not  allowed  to  make  advancements  to  his  children  to 
the  prejudice  of  his  creditors:  Patterson  v.  Campbell^  9  Id.  933; 
EUioU  et  al.  t.  Horn  etal.,  10  Id.  348  [4A  Am.  Dec.  488].  But 
he  may  permit  his  child  to  leave  the  parental  homestead,  and 


128  Lyon  v.  Bollxng.  [Alabama^ 

labor  for  his  own  benefit — in  such  case,  ihe  father  is  snppofled 
to  have  **  emancipated ''  the  child  for  the  time  being,  and  relin- 
quished all  daim  to  his  services,  or  the  earnings  of  his  industzy: 
I^hUngale  t.  WUhingtm,  16  Mass.  272  [8  Am.  Dec.  101];  Ood- 
frey  y.  Hays,  6  Ala.  601;  TiUotsmi  t.  McCriUia,  11  Vt.  477;  Smith 
y.  KnowtUm,  11  N.  H.  191;  WodeU  t.  CoggethaU,  2  Mete.  89 
[86  Am.  Dec.  891];  WhUe  t.  Eenry,  24  Me.  631;  Lord  v.  Pof>r, 
23  Id.  669;  Skuie  v.  Dorr,  6  Wend.  204;  Benmn  v.  BemingUm, 
2  Mass.  113;  Jenney  r.  Alden,  12  Id.  376;  Dhiied  Stales  v.  Merts, 
2  Watts,  406;  Eubanks  v.  Peak,  2  Bail.  497;  WhiHng  v.  Earle, 
8  Pick.  201  [16  Am.  Dec.  207];  Chase  y.  Smith,  6  Yt.  666;  Oal- 
braWi  T.  Black,  4  Serg.  &  B.  207;  Sumner  v.  S^>ec,  8  GhreenL 
228;  Manchester  t.  Smith,  12  Pick.  118.  It  is  abundantly  ap- 
parent from  the  answers  and  proof,  that  the  father  in  the  pres- 
ent case  permitted  his  son  to  leave  his  house  and  engage  in  busi- 
ness upon  his  own  account,  without  attempting  to  control  him 
in  his  contracts  or  in  the  disbursement  of  his  money.  This 
being  the  case,  it  follows,  that  the  father  has  not  yielded  up  to 
the  son  anything  which  his  creditors  can  subject  in  any  forum  to 
the  payment  of  their  demands. 

In  respect  to  the  application  to  the  chancellor  to  open  his  de- 
cree or  rehear  the  cause,  that  the  complainant  may  perfect  his 
record  eyidence,  we  would  remark,  that  it  has  been  decided  that 
error  of  judgment,  or  mistake  of  counsel  as  to  the  pertinency  or 
force  of  evidence,  furnishes  no  ground  for  a  rehearing:  Baker  v. 
Whiting,  1  Story,  218.  Nor  will  a  rehearing  be  granted,  be- 
cause the  importance  of  the  testimony  has  only  been  discovered 
since  the  decree  was  announced,  if  the  party  had  it  in  his  power 
to  ascertain  its  importance  before  the  hearing,  and  has  neglected 
to  obtain  it:  Prevost  v.  Orais,  1  Pet.  0.  0.  864.  See  Daniel  v. 
MUcheU,  1  Story,  198;  ffinsoti  v.  PickeU,  2  Hill's  Ch.  867;  Z>e- 
carters  v.  La  Purge,  1  Paige,  674.  Behearings  in  equity,  after 
a  decree,  are  not  a  matter  of  right,  but  rest  in  the  sound  dis- 
cretion of  the  court:  Daniel  v.  MUcheU,  supra;  Travis  v.  Walters, 
1  Johns.  Ch.  48;  Field  v.  Schiefdin,  7  Id.  266  [11  Am.  Dec. 
441];  Harrison  v.  HuU,  Hopk.  Ch.  112;  Land  v.  Wickham,  1 
Paige,  266;  and  the  refusal  to  grant  it  can  not  be  revised  on 
appeal:  Bowley  v.  Van  Benthuysen,  16  Wend.  869;  Rogers  v. 
Hosack,  18  Id.  819;  IHpp  v.  Cook,  26  Id.  160;  Owingsy.  Worth- 
ingUm,  10  Gill  &  3.  283;  SooU  v.  Crawford,  Id. 879;  Merriamy. 
Barton,  14  Yt.  601.  Without  stopping  to  scan  with  more  par- 
ticularity the  motion  for  a  rehearing,  or  to  consider  whether  the 
writ  of  error  attempts  to  bring  up  the  order  of  the  chancellor 
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denying  it>  we  are  satisfied  if  the  aufhorities  cited  axe  to  be  fol- 
lowed, the  chancellor  exercised  his  discretion  wisely,  and  his  de- 
cision can  not  be  revised.  Onr  conclusion  is,  that  the  decree 
dismissing  the  bill  with  costs  be  affirmed. 


Pabol  Pboov  of  Lost  Jitdicial  Becobd:  See  note  to  Harvey  ▼.  Thonuu^ 
86  Am.  Deo.  145,  ooUecting  prior  cases  in  this  series. 

Dkclasatioks  of  Thikd  Pebsons,  whbn  Admusiblk:  See  Craig  ▼. 
Craig,  24  Am.  Dec  390,  and  note. 

Allboatioks  PosmvELT  Sworn  to  ik  a  Bhj.,  and  not  substantially  de- 
nied in  the  answer  upon  the  defendant's  own  knowledge,  must  be  taken  as 
tme:  Orinuiofte  v.  Carter,  24  Am.  Dec.  230. 

Father  mat  Bsldtquish  Bight  to  Eabninos  of  his  Son:  See  Carey  y. 
Carey,  31  Am.  Dec  117,  and  note. 

Thb  ObiginaIi  Pafxbs  ik  a  Causx  akb  Coupxtent  EviDEMCE,  when  it 
does  not  appear  that  the  final  record  has  been  made  np:  Buffington  ▼.  Cook, 
39  Ala.  64;  Barron  ▼.  TaH,  18  Id.  668;  Beeaon  y.  Wiley,  28  Id.  576;  Calvert 
V.  Marlow,  18  Id.  67.  If  the  record  has  been  made  np  as  required  by  law, 
the  original  papers  can  not  be  receiyed:  Brown  y.  I^M,  11  Id.  1009;  Ansley 
T.  Carha^  9  Id.  973. 


Hazzabd  V.  Shelton. 

[15  Alabama,  62.] 
flOLDKB  SOINO  UPON  OnE  PaRT  OF  A  BlLL  DrAWK  IN  A  SXT  OF  TwO  PaBTS, 

need  not  acconnt  for  the  other  set;  it  devolyes  npon  the  defendant  te 
■how  any  ground  of  defense  which  he  may  haye  on  account  of  such  other 
■et. 

AXXEOATIOH  THAT  A  NOTABT  *'AT,  XTa,  AFORESAID,'*  MaDB  DnJGEHT  SEARCH 

AHD  Inqvirt  for  the  "said  acceptor,  C.  B.,  Esq.,"  is  a  sufficient  allega- 
tion that  the  search,  etc,  was  made  at  Mobile,  it  haying  been  preyiously 
alleged  that  the  bill  was  directed  to  *'C.  B.»  Esq.,  at  Mobile,  and  by  him 
accepted." 

Ebbob.  Plaintiff  in  error,  as  indorsee  of  a  bill  of  exchange, 
accepted  by  Charles  Byram,  brought  this  action  of  assumpsU 
against  defendant  in  error,  the  drawer  thereof.  The  declaration 
describes  the  bill  as  their  second  of  exchange  (first  of  the  same 
tenor  and  date  unpaid),  directed  to  Charles  Byram,  Esq.,  at 
Mobile,  and  by  him  accepted.  There  was  no  allegation  in  ref- 
erence to  the  first  set.  Defendant  demurred  to  the  declaration. 
Demurrer  sustained,  and  final  judgment  rendered  for  defendant, 
which  is  assigned  as  error. 

Peck^  for  the  plaintiff  in  error. 
BunHngton,  contra. 

Am.  Dbo.  Toi..  xLvm— • 
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By  Ootirt,  Colldeb,  C.  J.  It  is  common^  and  the  practice  is 
of  long  standing,  for  the  drawer  to  make  and  deliver  to  the 
payee  seyeral  parts,  usually  designated  a  set  of  the  same  bills  of 
exchange,  each  one  of  which  states  upon  its  face,  that  either 
part  of  the  set  being  paid,  the  bill  is  to  be  considered  discharged. 
A  biQ  is  thus  drawn  to  avoid  delays  and  inconveniences,  which 
might  otherwise  arise  from  its  loss  or  miscarriage,  and  also  to 
enable  the  holder  to  transmit  the  same  by  different  conveyances 
to  the  drawee,  so  as  to  insure  the  most  prompt  and  speedy  pre- 
sentment for  acceptance  and  payment:  Chit,  on  BiQs,  9th  Am. 
ed.  175, 176;  Story  on  Bills,  sees.  66, 67.  The  bona  fide  holder  of 
any  one  of  the  set,  if  accepted,  it  is  said  may  recover  the  amount 
from  the  acceptor,  who  would  not  be  bound  to  accept  any  other 
of  the  set,  which  was  held  by  another  person,  although  he  might 
be  the  first  holder.  So  payment  to  the  holder  of  one  part,  will 
be  a  complete  discharge  of  the  acceptor  as  to  all  the  other  parts: 
Id.  176;  Id.,  sec.  226.  If  one  of  the  parts  has  been  accepted, 
the  payment  of  another  unaccepted  part  will  not  liberate  the  ac- 
ceptor from  liability  to  pay  the  holder  of  the  accepted  part,  and 
such  acceptor  may  therefore  refuse  to  pay  the  bearer  of  the  un- 
accepted part,  and  may  compel  him,  if  he  suggests  that  he  has 
lost  the  accepted  part,  to  find  sureties  against  his  liability  to 
pay  the  accepted  part:  See  Wells  v.  Whitehecui,  16  Wend.  627; 
Chit,  on  Bills,  supra.  And  it  would  seem  to  have  been  held, 
that  a  person  to  whom  any  part  of  the  set  is  first  transferred, 
acquires  a  pro})erty  in  all  the  other  parts,  and  may  maintain 
trover  even  against  a  bona  fide  holder,  who  subsequently,  by 
transfer  or  otherwise,  gets  possession  of  another  part  of  the  set: 
Holdsworth  v.  Eunier,  10  Bam.  &  Cress.  449;  Perriera  v.  Jopp, 
Id.  450,  note  a.  It  is  said  by  Mr.  Starkie,  in  his  treatise  on  the 
law  of  evidence,  vol.  2,  p.  228,  1st  ed.,  that  in  an  action  against 
the  acceptor,  upon  a  biQ  drawn  in  sets,  the  different  parts  of 
the  set  must  be  produced;  but  the  learned  author  cites  no  au- 
thority for  the  i)osition.  Chancellor  Kent  says:  "If  several 
parts,  as  is  usual,  of  a  bill  of  exchange,  be  drawn,  they  all  con- 
tain a  condition  to  be  paid,  provided  the  others  remain  unpaid, 
and  they  collectively  amount  to  one  biQ,  and  a  payment  to  the 
holder  of  either  is  good,  and  a  payment  of  one  of  a  set,  is  pay- 
ment of  the  whole.  The  drawer  or  indorser  to  be  charged  on 
non-acceptance,  or  non-payment,  is  entitled  to  call  for  the  pro* 
test,  and  the  identical  bill,  or  member  of  the  set  protested,  be- 
fore he  is  bound  to  pay;  and  it  would  bid  sufficient  to  produce 
it  at  the  trial,  or  account  for  its  absence.    His  rights  attach  to 
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the  bill  that  has  been  dishonored,  and  he  is  entitled  to  call  for 
it.  He  may  "want  it  for  his  own  indemnify,  and  without  it  he 
might  be  exx>08ed  to  claims  from  some  bona  fide  holder,  or  -per- 
son  who  had  paid  it  supra  proleist  for  his  honor: "  3  Kent's  Com. 
76,  76,  Ist  ed.;  Powell  v.  Boachy  6  Esp.  76;  Kenwoffhy  v.  Hop- 
kins  J  1  Johns.  Cas.  107;  Durkin  y.  Cranston,  7  Johns.  4A2;  In» 
graham  v.  Oibbs,  2  Dall.  134.  See  Usher^s  Ex'r  v.  Gaither's  Eafr, 
2  Har.  &  M.  457. 

In  Downes  d>  Co,  v.  Church,  13  Pet.  206,  it  was  decided,  that 
where  tbe  holder  of  one  of  a  set  of  exchange,  which  has  been 
protested,  and  due  notice  thereof  given  to  the  indorser,  brings 
an  action  thereon  against  the  indorser,  and  upon  the  trial  pro- 
duces the  bill  to  which  the  protest  is  attached,  it  is  not  incum- 
bent upon  him  to  produce  or  account  for  the  nonproduction  of 
the  other  parts  of  the  set.  That  it  is  not  necessary  for  each 
part  of  the  set  to  be  presented  for  acceptance  before  the  right 
of  action  accrues.  If  one  of  the  other  parts  has  been  accepted 
or  paid;  or  presented  at  an  earlier  time  and  dishonored,  and  due 
notice  not  given  thereof ;  or  if  some  other  person  is  the  holder, 
and  has  given  notice  of  his  title  to  the  party  sued;  these  are 
matters  of  defense  which  the  indorser  may  establish.  The  law 
will  not  presume  that  the  other  bills  of  the  set  have  been  nego- 
tiated to  other  persons,  merely  because  they  are  not  produced. 
Nor  can  the  indorser  be  prejudiced  by  their  nonproduction;  for 
if  he  pa3's  the  bill  without  notice  of  any  superior  adverse  claim, 
under  a  negotiation  of  another  of  the  set  to  a  third  person,  he 
will  be  discharged  from  liability:  See  Posey  and  Coffee  v.  The 
Decatur  Bank,  12  Ala.  802. 

In  the  case  at  bar,  it  is  inferable  from  the  number  declared 
on,  that  the  bill  was  drawn  in  a  set  of  two  parts,  and  that  each 
was  a  counterpait  c>f  the  other,  save  that  one  was  called  the 
'  first,"  and  the  other  the  "  second  of  exchange."  Each  part 
requests  the  drawee  to  pay  it,  if  the  other  is  <<  unpaid,"  and  is 
equivalent  to  a  direction  to  pay  it  only  in  that  event.  The  pay- 
ment of  one  part  then,  according  to  the  literal  import  of  the 
pax)er,  is  a  complete  compliance  with  the  request  of  the  drawer, 
and  if  the  drawee  has  not  accepted  the  other  part,  he  is  under 
no  obligation  either  to  accept  or  pay  it.  If  he  is  in  any  manner 
chai^eable  upon  it,  or  to  some  other  person  than  the  plaintiff,  it 
devolves  upon  him  to  prove  it,  as  a  ground  of  defense,  and  the 
^  holder  need  not  negative  by  proof  the  existence  of  such  a  state 

of  facts.     This  argument  is  not  inappropriate  to  the  case  of  a 
drawer  when  sued  for  the  default  of  the  drawee.    If  he  pays  the 
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accepted  part  without  notice  of  the  adverse  claim  of  some  third 
person,  under  another  of  the  set,  he  can  not  be  charged  a  second 
time  ai>on  the  latter.  Here  the  holder  of  the  accepted  number 
is  asking  a  judgment  upon  it.  The  payment  of  it,  we  have  seen, 
would  be  proper,  and  operate  a  discharge  of  the  liability  indi- 
cated by  the  entire  set;  and  the  authorities  cited  are  direct  to 
establish,  that  if  a  demand  of  payment  is  properly  shown  or 
excused,  then  he  is  entitled  to  recover. 

It  is  distinctly  alleged,  that  on  a  specific  day,  which  was  the 
third  day  of  grace,  ''at,  etc.,  aforesaid,"  that  is,  at  Mobile, 
where  the  bill  was  payable,  the  notaiy  public,  with  bill  in  hand, 
did  make  diligent  search  and  inquiiy  for  the  acceptor,  and  not 
being  able  to  find  either  him,  or  any  one  who  was  authorized  to 
pay  the  same  for  him,  did,  at  the  request  of  the  holder,  protest 
the  same;  of  all  which,  afterwards,  on  the  same  day,  the 
drawers  had  notice.  True,  it  is  not  stated  in  toHdem  verbis  that 
search  and  inquiiy  was  made  for  the  acceptor  at  Mobile,  yet  il 
it  be  necessary  to  particularize  the  place  where  search  was  made, 
we  think  this  is  sufficientiy  done  by  the  terms  ''  at,  etc.,  afore- 
said," which  refer  back  to  what  precedes,  and  makes  all  suffi- 
cientiy certain.  Such  is  certainly  the  case  where  we  do  not 
recognize  special  demurrers:  1  Saund.,  PI.  and  Ev.  264,  265; 
Taylor  v.  Branch,  1  Stew.  &  P.  249  [23  Am.  Dec.  293];  Kennon 
▼.  McBea,  7  Port.  176.  This  view  answers  the  objections  to 
the  declaration — it  follows,  that  the  demurrer  was  improperly 
sustained. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded* 
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OSBOBN    ET   AL.   V.  PeELPS. 

[19  Oomnonoui^  08.] 

OouBir  OF  Chahokbt  will  not,  bt  Aid  of  Pabol  Evidbkob,  BaonFT 
AoBBEMKNT  for  8&le  of  Unda  and  then  enforce  it  as  rectified,  in  a  caM 
where  the  agreement  is  contained  in  two  independent  writings,  and,  hy 
mistake,  eadi  of  the  parties  signs  only  the  writing  intended  to  be  signed 
by  the  other. 

PossBSiON  Taken  bt  Pubohassb  unbeb  Aobbsment  for  Sale  of  Lands, 
at  a  time  when  the  seller  had  no  control  over  them,  is  not  such  part  per- 
formance of  the  agreement  as  will  take  it  ont  of  the  operation  of  the 
statute  of  frauds;  and  neither  is  the  building  of  a  mill  on  other  lands  of 
the  purchaser,  where  the  agreement  merely  provides  that  if  the  mill  is 
bnilt.  the  price  of  the  lands  will  be  less. 

Bill  in  ohanceiy.    The  opinion  states  the  oase. 

Mungerford^  for  the  plainti£fs  in  error. 

T.  C.  Ferkina,  for  the  defendant  in  error. 

Waitb,  J.  Our  statute  provides,  '*  that  no  suit  in  law  or 
equity  shall  be  brought  or  maintained  upon  any  contract  for  the 
sale  of  lands,  unless  the  contract  upon  which  the  action  shall 
be  brought,  or  some  note  or  memorandum  thereof,  shall  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person,  theieunto  by  him  lawfully  author- 
ized:" Stat.  299,  tit.  39,  sec.  1,  ed.  1838.  The  original  suit,  in 
this  case,  was  brought  for  the  purpose  of  obtaining  a  decree  for 
the  specific  execution  of  a  contract  for  the  salo  of  land.  It  was, 
therefore,  incumbent  upon  the  plaintiff  to  establish  two  facts — 
that  the  contract  had  been  reduced  to  writing,  and  was  signed 
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by  the  party  to  be  charged  therewith,  or  his  agent.  If  he  fail 
to  do  this,  the  statate  is  imperatiye,  that  the  suit  can  not  be 
maintained — at  any  rate,  without  showing  other  facts  which 
will  relieye  the  case  from  the  operation  of  the  statute. 

It  is  claimed,  that  the  contract  for  the  sale  of  the  land,  was 
made  by  Osbom,  one  of  the  defendants;  and  the  object  is,  to 
have  it  enforced  as  against  him,  and  the  other  defendants,  who 
subsequently  purchased  the  land,  with  knowledge  of  Osbom's 
contract.  Now^  the  instrument,  which  was  signed  by  Osbom, 
and  the  only  one,  as  the  case  shows,  which  he  ever  did  sign, 
contains  no  agreement  to  conyey  the  land  to  the  plaintiff.  With- 
out the  aid  of  parol  testimony,  it  would  be  yery  difficult  if  not 
impossible,  to  say  what  the  parties  meant  and  intended,  by  that 
instrument.  If  not  utterly  yoid  for  uncertainly,  it  is  so  yeiy 
▼ague  and  imcertain,  that  no  court  of  chancery  would  eyer  de- 
cree any  specific  execution  of  a  contract  proyed  only  by  the  in- 
strument itself.  Indeed,  this  is  not  claimed  by  the  plaintiff. 
And  the  ease  itself  shows,  that  the  writing  was  neyer  made  for 
the  purpose  of  being  executed  by  Osbom;  and  he  signed  it, 
through  mistake,  for  another  which  he  neyer  did  sign.  The 
plaintiff  thereupon  calls  upon  the  court  to  correct  the  agreement, 
and  make  it  as  the  parties  intended  it  should  be,  and  then  en- 
force the  execution. 

This  was  done  by  the  county  court;  and  for  the  purpose  of  as- 
certaining what  the  parties  intended  to  do,  the  court  receiyed 
parol  eyidence  in  support  of  the  plaintiff's  claim,  and  decreed 
the  execution  of  the  contract,  as  established  by  the  aid  of  that 
eyidence.  The  inquiry  now  is,  whether  that  was  legally  done, 
and  is  not  in  yiolation  of  the  proyisions  of  our  statute.  This 
question  was  yery  fully  considered,  in  a  case  before  Lord  Bedes- 
dale,  Clinan  y.  Oooke,  1  Sch.  &  Lef.  22.  There,  a  bill  was 
filed,  praying  for  the  specific  execution  of  an  agreement  for  a 
lease  of  certain  lands  for  three  liyes.  The  defendant  had  caused 
an  adyertisement  to  be  inserted  in  the  public  papers,  that  the 
lands  in  question  were  to  be  let  for  three  liyes,  or  thirty-one 
years,  and  directing  application  to  be  made  to  one  Meagher. 
The  plaintiffs,  in  consequence,  applied  to  Meagher,  and  he  made 
and  signed  an  agreement,  which  stated,  that  the  defendant  had 
demised  to  the  plaintiffs  the  lands,  at  a  certain  rent,  but  omitted 
to  state  the  term  for  which  they  were  leased. 

One  question  was,  whether  that  omission  could  be  supplied, 
either  by  a  reference  to  the  adyertisement,  or  by  parol  eyidence. 
For  the  plaintiffs,  it  was  contended,  that  though  the  agreement, 
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taken  singly,  might  be  defectiye  in  not  expressing  the  tenn  for 
which  the  lease  -was  to  be  made,  yet  that  deficiency  was  supplied 
by  a  xeferenoe  to  the  advertisement,  in  which  the  term  for  three 
liyes  or  thiriiy-one  years,  was  expressed;  and  Meagher,  who  sub- 
flcribed  fhe  agreement,  was  the  person  referred  to  by  the  de« 
fendant  himsdf  in  the  adyertisement.    But  the  chancellor  held, 
that  the  omission  could  not  be  supplied  in  either  mode:  not  by 
a  reference  to  the  adyertisement,  because  the  agreement  con- 
tained no  such  reference,  and  the  two  instruments  could  not  be 
connected  together  by  parol  evidence;  nor  could  the  omission 
be  supplied  by  such  evidence,  because  that,  in  effect,  would  be 
to  charge  a  pariy  upon  a  contract  not  made  in  writing,  and 
signed  by  him.    That  case  has  ever  since  been  considered  as  a 
leading  one  upon  this  subject;  and  if  the  doctrine  contained  in 
it  is  well  foxmded,  it  is  decisive  of  the  one  under  consideration. 
A   different  doctrine  is  supposed  to  have  been  holden,  by 
ChaiKsellor  Kent,  in  OiUeBpie  v.  Moon,  2  Johns.  Ch.  686  [7  Am. 
I>ec.  6S9].     But  that  case  is  clearly  distinguishable  from  the 
ioriQer.     There,  a  bill  was  brought  to  rectify  a  mistake  in  a  con- 
veyance to  the  defendant,  which,  by  an  error  in  the  description, 
conveyed  the  whole  lot,  or  two  hundred  and  fifty  acres,  instead 
of  two  hundred  acres,  parcel  of  the  same;  and  the  conveyance 
was  rectified.     The  court  held,  that  whether  the  error  was  occa- 
aioned  by  the  fraud  of  the  grantee  or  the  mistake  of  the  parties, 
the  deed  should  not  have  the  full  operation  imported  by  its 
terms,  contrary  to  the  design  and  intent  of  the  parties.    As  has 
been  well  said  of  this  case,  ''it  is  one  thing  to  Hmit  the  effect 
of  an  instrument,  and  another  to  extend  it  beyond  what  its 
terms  import:"  Elder  v.  Ulder,  10  Me.  80  [25  Am.  Dec.  205.] 

But  this  question  subsequently  came  before  the  supreme  court 
of  the  state  of  Maine,  and  the  two  preceding  cases,  and  others 
upon  the  same  subject,  were  carefully  reviewed.  There,  a  bill 
was  brought  for  the  specific  execution  of  a  contract  for  the  con- 
veyance of  a  lot  of  land,  lying  in  the  towns  of  Windham  and 
Westbrook,  being  in  one  parcel.  The  written  agreement  was 
for  the  sale  of  a  lot  situated  in  Windham,  and  the  plaintiff 
claimed  that  there  was  a  mistake  in  writing  the  memorandum  of 
agreement,  and  prayed  that  it  might  be  corrected  and  the  whole 
lot  conveyed  to  him.  But  the  court  held,  that  it  was  not  com- 
petent for  the  plaintiff  to  make  out  his  case,  by  parol  evidence, 
and  dismissed  the  bill. 

So  also  in  another  recent  case,  Mr.  Baron  Alderson  remarked: 
^*  I  can  not  help  feeling,  that  in  the  case  of  an  executory  agree* 
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ment^  first  to.  zefoxm,  and  then  to  decree  an  execution  of  it» 
ironld  be Yirtoally  to  repeal  the  statute  of  frauds:"  AUomey-gen^ 
eral  y.  SiitoeU,  1  Ton.  &  Coll.  559,  682,  583,  cited  1  Story's  Eq., 
c.  6,  sec.  161,  in  tioHs.  These  cases  appear  to  be  founded  upon 
a  just  and  reasonable  construction  of  the  statute,  and  fully 
establish  the  rule,  that  if  two  parties  enter  into  an  agreement 
respecting  the  sale  of  real  estate,  and  fail  to  reduce  that  agree* 
ment  to  writing,  according  to  their  intention,  it  is  not  compe- 
tent for  the  purchaser  to  come  into  a  court  of  chancery,  for  the 
purpose  of  having  the  written  agreement  rectified,  by  the  aid  of 
parol  OTidence,  and  then  the  execution  enforced.  But  this  rule 
does  not  apply  where  the  mistake  is  set  up  by  way  of  defense 
against  a  claim  for  the  specific  execution  of  a  contract.  In  such 
case,  the  object  is  not  to  enforce  the  execution  of  a  parol  agree- 
ment, but  to  prevent  the  execution  of  a  written  one,  which  the 
parties  never  intentionally  made— to  resist  one  which  to  enforce 
would  be  inequitable  and  unjust.  It  was  not  the  object  of  the 
statute  to  give  any  greater  efScacy  to  written  contracts  for  the 
sale  of  lands,  than  they  possessed  at  the  common  law;  but 
merely  to  require  such  contracts  to  be  made  in  writing,  in  order 
to  lay  the  foundation  of  a  suit  at  law  or  in  equity. 

It  is  however  insisted,  that  in  this  case  there  were  two  instru- 
ments, executed  by  the  parties,  at  the  same  time,  as  parts  of  one 
transaction,  and  that  they  are  to  be  taken  together,  in  determin- 
ing the  contract.  If  this  were  done,  the  uncertainty,  without 
any  light  from  parol  testimony,  would  not  be  removed.  The 
instrument  executed  by  the  plaintiff  is  as  vague  and  indefinite  as 
the  other.  But  when  we  let  in  parol  evidence,  and  learn  from 
it,  that  each  instrument  was  executed  by  the  wrong  party,  the 
whole  difficulty  vanishes.  So  that  we  are  still  brought  back  to 
the  question,  whether  parol  evidence  is  admissible  to  show  the 
mistake. 

Again,  admitting  that  both  instruments  taken  together  would 
sufficiently  show  what  the  agreement  was,  still  there  is  the  same 
difficulty  in  the  way.  Osbom  signed  but  one  of  them,  and 
that  one  contains  no  reference  to  the  other.  We  can  not  learn 
from  it,  that  any  other  ever  existed.  How  then  can  it  be  said, 
that  the  writing  executed  by  the  plaintiff  was  signed  by  Osbom? 
The  case  shows  that  it  was  drawn  for  him  to  execute,  but  by 
mistake,  that  was  not  done.  Suppose  the  contract  had  been 
fully  and  correctly  drawn,  and  Osbom,  by  mistake,  had  never 
signed  it;  could  it  be  enforced  in  the  face  of  the  statute?  Clearly 
not.    The  plaintiff's  case  might  be  a  hard  one,  but  he  would  be 
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remediless.  And  in  our  judgment  it  makes  no  di£Eerence»  whether 
he  entirely  omitted  to  sign  the  agreement,  or  through  mistake 
signed  the  wrong  one,  provided  the  one  he  did  sign,  does  not 
show  an  agreement  on  his  part  to  convey  the  land  to  the  plaint- 
iff. Had  the  writing  signed  by  Osbom  referred  to  the  one 
executed  by  the  plaintiff,  as  containing,  in  whole  or  in  X)art,  the 
agreement,  the  case  would  be  different.  The  two  instruments 
then  might  be  treated  as  one.  The  case  of  Clinan  v.  Cooke,  1 
Sch.  &  Lef .  22,  already  cited,  is  directly  in  point.  There  it  was 
held,  that  the  omission  in  the  agreement  could  not  be  supplied 
by  the  advertisement,  because  the  former  contained  no  refer- 
enoe  to  the  latter.     The  same  principle  governs  the  present  case. 

Again,  it  is  said,  that  here  has  been  a  part  execution  of  the 
agreement,  which  will  relieve  the  case  from  the  operation  of  the 
statute,  and  let  in  parol  evidence  to  show  the  agreement.  Now, 
the  ground  upon  which  courts  of  equily  interfere  in  such  cases, 
is,  that  otherwise  one  party  might  practice  a  fraud  upon  the 
other.  What  fraud  has  been  practiced,  by  either  of  these  de- 
fendants, in  relation  to  any  part  execution  by  the  plaintiff.  No 
part  of  the  purchase  money  was  ever  paid  by  the  plaintiff,  and 
no  act  done  by  him,  which  he  could  not  have  done  if  he  had 
never  made  any  such  agreement.  The  only  circumstances  relied 
upon  by  him,  to  show  such  part  execution,  are  the  possession  of 
the  properly,  and  the  erection  of  the  mill.  With  respect  to  the 
former,  the  case  does  not  show  any  possession,  as  against  either 
of  these  defendants.  The  land,  at  the  time  of  the  agreement, 
was  under  a  lease,  made  by  a  previous  owner,  to  one  Hubbard, 
and  so  continued  until  the  first  of  Apnl  following;  and  of 
course,  during  all  that  period,  the  possession  was  beyond  the 
control  of  either  of  the  defendants. 

It  appears  that  soon  after  the  agreement  was  made,  which 
was  in  the  month  of  August,  1844,  the  plaintiff  took  possession 
of  the  land,  and  continued  in  possession  for  a  period  of  about 
seven  months,  which  would  expire  about  the  time  of  the  expiia* 
tion  of  the  lease.  With  that  possession,  therefore,  neither  of  the 
defendants  could  interfere;  nor  does  the  case  show  that  either 
of  them  ever  assented  to  the  plaintiff's  taking  possession. 

As  to  the  erection  of  the  mill:  it  was  no  part  execution  of  the 
contract  made  with  Osbom.  The  mill  was  not  erected  upon 
the  land  in  question,  but  upon  other  lands  of  the  plaintiff.  It 
was  no  part  of  the  agreement  that  it  should  ever  be  erected;  and 
the  court  has  found,  that  it  did  not  appear  whether  the  plaintiff 
would  or  would  not,  have  erected  the  mill,  had  he  made  no  con- 
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tract  with  Osbom.  The  only  effect  to  be  giyen  to  the  erection 
of  the  mill,  was,  thoHn  such  eyent,  the  plaintiff  might  have  the 
land  at  a  reduced  price.  The  defendants,  in  permitting  the 
plaintiff  to  hold  poBsession  of  the  land,  during  the  continuance 
of  the  lease  to  Hubbard,  and  while  they  had  no  control  oyer  it, 
and  in  suffering  him  to  erect  a  mill  upon  his  own  land,  at  his 
own  pleasure,  were  chargeable  with  no  fraud  towards  the  plaint- 
iff; and  the  acts  done  by  him,  under  such  circumstances,  can 
not  be  considered  as  such  part  execution  of  the  agreement,  as 
will  exonerate  it  from  the  operation  of  the  statute.  Upon  the 
whole,  therefore,  we  are  satisfied,  both  upon  principle  and  au- 
thority, that  parol  eyidence  was  not  admissible  for  the  purpose 
of  showing  the  contract  in  fact  made  by  Osbom,  and  haying  the 
execution  enforced:  and  that,  without  the  aid  of  such  eyidence, 
no  contract  is  shown,  which  can  be  enforced,  in  the  manner 
stated  in  the  decree  of  the  county  court;  and  consequentiy,  that 
decree  is  erroneous,  and  ought  to  be  set  aside. 

Other  errors  haye  been  assigned,  which,  after  theyiew  already 
taken  of  the  case,  we  deem  it  unnecessaiy  to  consider. 

In  this  opinion  Chubgh,  C.  J.,  and  Stobbs  and  Hinman,  JJ., 
concurred. 

Ellswobth,  J.  I  am  not  without  apprehension  that  the  ob- 
yious  justice  of  this  case  may  lead  me  to  appreciate  inadequately 
the  errors  assigned  on  the  record.  Nor  is  this  apprehension 
lessened,  when  I  find  that  my  opinion  differs  so  much  from  that 
of  some,  if  not  all,  of  the  court.  But  after  much  reflection  upon 
the  chief  points  discussed  at  the  bar,  I  am  constrained  to  say 
that  my  yiews  remain  unchanged.  It  should  be  remembered, 
the  decree  complained  of  does,  of  itself,  without  requiring  any 
act  of  co-operation  on  the  part  of  the  defendants,  transfer  to 
and  yest  in  Phelps  the  land  in  question;  and  therefore,  if 
Phelps  is  justiy  entitied  to  it,  they  can  not  complain,  unless 
they  should  haye  had  costs  awarded  to  them,  which,  for  reasons 
hereafter  to  be  stated,  will  appear  not  to  be  the  case. 

The  principal,  if  not  the  only,  insuperable  difSculty  in  the 
minds  of  some  of  the  court,  arises  from  the  statute  of  frauds 
and  perjuries.  I  feel  this  difi&culty  myself;  and  were  there 
nothing  in  the  case  besides  this,  abstract  question,  I  might  not 
express  a  dissenting  opinion :  for  although  I  am  not  satisfied 
with  the  arguments  used,  yet  I  do  not  deny  that  the  modem 
English  authorities,  and  perhaps  the  preponderating  weight  of 
American  authorities,  are  in  accordance  with  the  decision  just 
expressed.     But  the  case  of  OiUespie  y.  Moon,  2  Johns.  Oh.  685 
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(7  Am.  I>ec.  S69],  which  was  decided  by  Chanoenor  Kent,  in 
full  Tiew  of  the  Ihiglish  cases,  followed  up  by  the  approbation  of 
Jnd^  Stoxy,  1  Story's  Eq.,  sec.  161,  is  well  calculated  to  create 
doobt,  and  especially  as  Washburn  v.  MerriUs,  1  Day,  140  [2  Am. 
Dec.  59]  y  seems  to  be  a  case  of  like  character,  and  was  decided 
against  the  objection  now  made.  I  will,  however,  state,  in  a 
few  words,  the  reasons  of  my  dissatisfaction. 

There  is  no  part  of  the  jurisdiction  of  courts  of  equity  more 
fully  established,  moie  important,  or  ancient,  or  more  generally 
exercised,  than  that  of  reforming  written  contracts.    This  juris* 
diction  is  founded  in  such  sound  sense  and  obvious  necessity, 
and  withal,  rests  so  much  in  the  sound  discretion  of  the  court, 
that  no  lawyer  or  judge  will  call  its  propriety  in  question,  or 
wish  its  extent  abridged.    The  party  injured,  or  likely  to  be  in- 
jured; by  a  dear  mistake,  founded  in  accident  or  fraud,  may  at 
once  apply  for  relief  or  protection,  without  waiting  to  be  made 
a  party  defendant.    In  principle,  he  stands  on  the  same  ground, 
whether  he  seeks  for  relief,  or  resists  an  inequitable  claim.    If  a 
writing  does  not  express  the  agreement  of  the  parties,  the  cor- 
rectdon  should  be  made  while  the  proof  is  at  hand;  and  if  neces- 
sary, a  court  of  equity  should  lend  its  aid  to  see  that  it  is  done. 
Errors  are  incident  to  human  afEiEiirs;  and  there  must  somewhere 
rest  a  power  to  grant  relief,  or  there  is  a  great  defect  in  the 
administration  of  justice.    Take,  for  illustration,  the  case  of 
Washburn  v.  Merrills.    There,  Solomon  Sanford  executed  to 
Bachel  McDonald  an  absolute  deed,  when  the  parties  intended  it 
should  be  a  mortgage.    Upon  proof  of  the  mistake,  the  repre- 
sentative of  the  grantor  had  the  mistake  corrected;  and  then  he 
was  allowed  to  redeem. 

Indeed,  I  do  not  understand,  that  the  court  call  in  question 
this  general  remedial  power  of  equity.  It  can  not  be  denied. 
Lord  Hardwicke,  in  HerUde  v.  Boyal  Exchange  Assurance  Com^ 
pony,  1  Yes.  sen.  318,  says  (what  is  found  in  the  entire  body 
of  decided  cases  and  elementary  writers),  "  no  doubt  this  court 
has  jurisdiction  to  relieve  in  respect  of  a  clear  mistake  in  written 
contracts,  as  well  as  of  fraud  in  writings."  Nor,  independent  of 
the  statute  of  frauds,  is  there  any  difference  or  difficulty,  whether 
the  subject  of  the  contract  be  real  or  personal  estate.  Whenev«T 
or  wherever  there  is  a  plain  mistake  in  fact,  equity  must  afford 
relief,  or  else  the  most  prudent  and  vigilant  will  often  be  ruined 
through  inadvertence  or  fraud.  Now,  the  statute  was  never  in- 
tended to  wrest  from  courts  of  equity  this  portion  of  its  jurisdic- 
tion.   Such  is  neither  its  language  nor  purpose.    Its  language 
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is,  "  that  no  suit  in  law  or  equify  shall  be  brought/'  etc;  not 
that  equity  shall  not,  as  before  the  statute,  exercise  its  beneficent 
and  remedial  power  to  reform  written  contracts.  If  a  policy  of 
insurance  expresses  too  much,  or  too  little;  or  a  note  of  hand, 
a  charter  pariy,  a  deed,  a  covenant,  or  other  writing,  by  reason 
of  fraud,  mistake,  or  surprise,  is  defective  or  false;  it  is  the  daily 
practice  of  courts  of  equity  to  lend  their  interposition,  whether 
the  party  be  plaintiff  or  defendant;  and  no  matter  to  what  kind 
of  property  it  relates.  Besides,  the  party  asking  to  have  a  con- 
tract reformed,  does  not,  of  course,  ask  more.  This  may  be  all 
he  needs  for  his  security;  and  he  maybe  under  no  necessity  "  to 
sue  in  law  or  equity.''  If  he  should  be,  at  any  time,  the  re- 
formed writing  will  satisfy  the  provisions  of  the  statute. 

But  further,  the  statute  is  not  held  to  be  so  inexorable  and 
stringent  in  its  application,  as  its  language  imports.  Suits  in 
equity  are  brought,  not  unfrequently,  where  there  is  no  note  or 
memorandum  whatever.  The  reason  is,  courts  of  equity  will 
not  allow  a  statute  to  be  made  the  instrument  of  injustice, 
which  was  framed  and  designed  to  secure  the  contrary.  Hence 
fraud  is  relieved  against.  So  relief  is  given  in  case  of  part  per- 
formance, for  a  like  reason.  It  should  be  so,  when  the  statute 
is  used  to  take  away  a  portion  of  the  acknowledged  jurisdiction 
of  courts  of  equity.  Why  make  the  statute  a  trap  to  catch  those 
who  are  so  unfortunate  as  to  commit  a  mistake  in  the  writing, 
though  it  may  not  be  through  fraud?  The  statute  is  no  more 
repealed,  in  the  one  case  than  in  the  other.  Suppose  an  agree- 
ment is  made  upon  consideration  of  marriage  (a  clause  of  the 
statute  not  affected  by  part  performance),  and  the  marriage 
is  had,  and  it  is  foimd  that  the  marriage  settlement,  through 
misdescription,  perhaps  a  wrong  reference,  or  the  signing  of  a 
wrong  paper,  is  defective,  while  the  parties  intended,  and  in 
fact  understood,  that  the  contract  of  settlement  had  been  re- 
duced to  writing  and  signed;  can  there  be  no  relief  in  favor  of  the 
suffering  party,  unless  a  case  of  palpable  fraud  is  made  out?  It 
is  conceded  that  the  statute  does  not  prevent  a  defendant  from 
setting  up,  in  his  defense,  a  mistake  in  a  written  contract 
to  convey  land.  This  would  be  inequitable,  and  is  not  within 
the  language  of  the  statute.  So  one  exposed  to  be  sued  at  law, 
on  a  like  contract,  is  not  hindered  from  obtaining  an  injunction, 
notwithstanding  the  language  be  clear  and  explicit.  So,  in  the 
case  of  a  mere  correction  of  a  mistake,  nothing  is  asked  foz 
against  the  language  of  the  statute.  It  would  be  deeply  to  b^ 
regretted,  that  in  such  a  case,  a  statute  made  to  prevent  is  jus* 


I 
I 


June,  1848.]  Osbobn  v.  Phelps.  141 

tioe»  should  be  need,  because  of  its  technical  langoage,  to  work 
injusiioe,  when  in  tnith  the  correction  of  mistakes,  from  what- 
ever  cause  existing,  is  not  within  the  purview  of  the  statute, 
bat  belonged  always  to  the  jurisdiction  of  courts  of  equity.  To 
illustrate  my  views:  suppose  that  in  contracting  to  sell  a  house 
in  this  city  I  am  made  to  say  in  the  contract  of  sale  (by  reference 
for  description  to  a  wrong  deed),  that  I  engage  to  sell  the  City 
Hotel,  which  is  worth  tweniy  thousand  dollars,  when  in  fact, 
for  one  thousand  dollars,  I  had  engaged  to  sell  a  house  adjoining 
the  hotel.  I  may,  in  this  case,  resist  an  application  for  a  spe- 
cific execution,  and  may  show,  by  parol,  the  mistake  made.  So, 
if  sued  on  the  contract,  I  may  obtain  an  injunction  to  arrest  the 
suit  at  law.  Now,  suppose  that  for  twenty  thousand  dollars 
paid  me  (and  which  I  may  be  entirely  imable  to  refund),  I  had 
contracted  to  sell  the  City  Hotel,  but  the  writing  is  so  drawn 
that  I  am  nmde  to  say  (through  a  like  mistake),  that  I  engage 
to  sell  the  adjoining  house.  Is  the  purchaser  remediless  ?  Will 
the  statute  exclude  the  inquiry,  by  parol  evidence,  in  the  one 
case,  and  not  in  the  other?  Can  not  equity  afford  relief  in  both 
cases,  vnthout  violating  the  language  or  spirit  of  the  statute  ?  I 
confess,  I  cannot  see  any  substantial  difference  between  the  two 
cases.  If  there  be  any,  it  is  one  of  nice  technicality,  quite  for- 
eign to  the  intent  and  aim  of  the  statute.  Here  the  parties  may 
well  be  taken  to  have  agreed,  that  their  contract  should  be  in- 
stantly put  into  writing.  They  attempted  to  do  it.  They  sup- 
posed they  had  done  it.  In  fact,  they  had  done  it,  except  that 
each  pariy  had  inadvertently  signed  the  wrong  coimterpart  of 
the  contract.  These  are  briefly  the  reasons  why  I  am  not  able 
at  present,  to  yield  assent  to  the  view  of  this  question,  taken  in 
the  modem  cases  in  England. 

As  I  have  already  intimated,  I  choose  to  place  my  opinion  on 
another  ground.  I  hold,  that  the  two  vmtings  recited  in  the 
bill,  are  parts  of  one  contract,  together  furnishing  a  sufficient 
memorandum  or  note  to  satisfy  the  requisition  of  the  statute. 
These  writings  are  evidently  coimterparts,  making  together  one 
agreement.  Writings  executed  between  the  same  parties,  at  the 
same  time,  about  the  same  subject  matter,  and  to  effect  the  same 
specific  object,  are  held  to  be  parts  of  the  same  contract.  Thus, 
Chief  Justice  Shaw,  in  giving  the  opinion  of  the  court,  in  Perry 
T.  Holden,  22  Pick.  269,  277,  lays  down  the  rule  thus:  ''  Instru- 
ments made  at  the  same  time,  between  the  same  parties,  to 
accomplish  one  and  the  same  object,  should  be  construed  and 
taken  together."    In  Chickering  v.  Lav^oy  et  (U.,  13  Mass. 
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61y  55,  the  court  say:  "  The  deed  from  Wiihington  to  Wilcox, 
and  that  from  the  latter  to  the  demandant,  were  executed  at 
the  same  time;  and  all  the  other  acts  necessary  to  give  them 
validity,  were  simultaneous.  These  deeds,  then,  must  be 
considered  as  parts  of  the  same  contract."  The  same  is  held 
in  King  t.  King,  7  Mass.  499.  And  in  Carey  t.  Rawson,  B 
Id.  159.  So  in  New  York,  in  Stow  v.  Ilfflt,  15  Johns.  458, 
463  [8  Am  Dec.  266],  Sj^encer,  J.,  says:  *'I  am  authorized  to 
say,  by  the  decision  of  this  court,  in  Jackson  t.  Dunsbagh,  1 
Johns.  Cas.  95,  that  where  two  instruments  are  executed  at 
the  same  time,  between  the  same  parties,  relative  to  the  same 
subject  matter,  they  are  to  be  taken  in  connection,  as  forming 
together  the  several  parte  of  one  agreement."  The  same  is  held 
in  Jackson  d,  Trowbridge  et  Ux,  v.  Dunsbagh,  Id.  91,  95,  above 
referred  to.  In  Crop  v.  Norton,  2  Atk.  74,  the  lord  chancellor 
says:  '^  But  when  writings  are  executed  so  near  together,  it  is 
very  natural  to  think  they  are  all  in  pursuance  of  one  transac- 
tion and  agreement  between  the  parties."  In  Isham  v.  Morgan, 
9  Conn.  374,  378  [23  Am.  Dec.  361],  this  court  held,  "  that 
where  two  instrumente  are  executed  at  the  same  time,  between 
the  same  parties,  relative  to  the  same  subject-matter,  and  to 
effectuate  one  object,  they  are  to  be  taken  in  connection  as  form- 
ing parte  of  the  same  agreement."  The  same  is  held  in  Bates  v. 
Coe,  10  Conn.  292.  The  rule  laid  down  in  1  Smith's  Leading 
Cases,  216,  as  deduced  from  the  books  is  this:  "  Provided  that 
the  agreement  be  reduced  to  writing,  it  matters  not  out  of  how 
many  different  papers  it  is  to  be  collected,  so  long  as  they  can 
be  sufficiently  connected  in  sense:"  Jackson  v.  Lowe,  1  Bing.  9; 
S.  C,  8  Eng.  Com.  L.  377;  FhiUimore  v.  Barry,  1  Camp.  513; 
Saunderson  v.  Jackson,  2  Bos.  &  Pul.  238;  AUen  v.  Bennet,  3 
Taunt.  169;  Dobell  v.  Hutchinson,  3  Ad.  &  El.  355;  S.  C,  30  Eng. 
Com.  L.  118;  Johnson  v.  Dodgson,  2  Mee.  &  W.  653. 

Let  now  the  rule  be  applied  to  the  case  in  hand.  The  parte, 
evidently  imperfect,  are  counterparte  of  the  same  agreement, 
and  both  are  essential  to  make  out  the  whole.  To  use  the  lan- 
guage in  Isham  v.  Morgan,  9  Conn.  374  [23  Am.  Dec.  361],  "  the 
two  instrumente  are  executed  at  the  same  time,  between  the 
same  parties,  relative  to  the  same  subject-matter,  and  to  effect- 
uate one  object."  When  read  as  parte  of  the  same  agreement, 
we  find  in  it  all  the  constiiuente  of  a  perfect  obligation  in  writ- 
ing. The  subject  matter  is  certain;  a  piece  of  land  is  described 
in  both,  in  the  same  words,  sufficiently  explicit;  the  vendor,  the 
Vendee,  and  the  purchase  money,  are  certain.    What  more  is 
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wanting,  in  order  to  satisfy  the  statute?    Put  these  counter- 
parts together,  and  let  the  entire  writing  be  considered  as  signed 
by  both  parties  to  the  agreement,  and  all  difScultj  Tanishes  at 
once.     Another  ground  may  be  taken  equally  decisive  for  the 
defendant  in  error,  upon  the  facts  found.    The  county  court 
found,  that  upon  the  execution  of  the  writings  of  August,  1844, 
the  purchaser  took  possession  of  the  land,  in  full  reliance  upon 
the  faithful  performance  of  said  contract,  *'  under  and  by  virtue 
of  the  same;"  and  retained  possession  seven  months.    It  was 
agreed,  that  taking  possession  is  such  part  performance  as  that 
the  statute  of  frauds  presents  no  di£G[culty,  though  there  be  no 
writing  at  all,  if  the  agreement  can  be  satisfactorily  made  out, 
by  parol.     To  avoid  the  effect  of  a  fact  so  decisive  on  this  ob- 
jection, the  plaintiffs  in  error  say,  there  was  an  outstanding 
lease  in  one  Hubbard,  extending  through  these  seven  months. 
But  it  is  only  found,  that  when  Osborn  bought  this  land  of  one 
Kinsley,  Hubbard  had  a  lease  of  it  for  a  year  from  the  first  day 
of  April,  1844.    It  is  not  found  that  at  or  after  the  contract  be- 
tween Osborn  and  Phelps,  Hubbard  claimed  any  right  under 
the  lease,  or  that  it  was  in  force,  or  that  Hubbard  was  in  pos- 
session under  it.    For  aught  that  appears  (and  as  Osborn  does 
not  notice  it,  in  his  sale  to  Phelps,  in  August,  1844, 1  take  it  to 
be  so),  Hubbard,  perhaps  to  save  the  payment  of  rent,  renounced 
hia  lease,  or  at  all  events,  did  not  keep  up  any  possession  incon- 
sistent with  the  absolute  finding  of  the  court,  that  immediately 
after  the  twenty-sixth  of  August,  1844,  Phelps  took  possession 
"under  and  by  virtue  of  the  contract."    Even  the  continuance 
of  the  lease  would  not  be  inconsistent  with  Phelps'  taking  pos- 
session.   He  may  have  entered  with  Hubbard's  consent,  and 
excavated  the  land,  or  built  upon  it,  or  expended  money  for  the 
repairs,  or  received  rent.     Some  or  all  of  these  things  may  be 
presumed  under  the  unqualified  finding  of  the  court.    At  all 
events,  I  can  not  see  such  contradiction  as  to  say  Phelps  could 
not,  and  therefore  did  not,  take  possession  of  this  land;  and  as 
to  a  x>art  of  the  land,  viz.,  a  strip  three  rods  wide  on  the  liigh- 
way,  the  court  finds,  as  I  understand  the  record,  that  Hubbard 
was  not  in  possession  of  that,  on  or  after  the  twenty-sixth  of 
August,  1844.     So  much  he  had  abandoned;  and  if  Phelps  in 
fact  took  possession  of  that,  and  received  rent  for  the  enjoyment 
of  the  rest,  the  finding  of  the  court  is  decisive. 

If,  however,  Phelps  did  take  possession,  as  now  claimed,  it  is 
said  it  was  not  done  as  part  performance.  The  court,  it  is  true, 
does  not  find  any  express  consent  given  by  Osborn,  and  that 
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Phelps  should  take  possession.  Nor  was  an  express  consent 
necessary.  An  implied  consent  was  enough.  The  court  finds, 
that  Osbom  sold  the  land,  without  making  any  reservation  of 
the  lease.  Perhaps  he  had  ananged  to  have  it  given  up,  and 
Phelps  took  possession  immediately  upon  the  purchase,  under 
and  by  virtue  of  the  contract,  and  kept  it  for  seven  months. 
In  my  judgment,  this  is  enough,  and  more  than  can  be  proved 
ordinarily,  in  cases  of  part  performance. 

Again,  it  is  said,  that  the  acts  to  be  done  by  the  parties,  are 
concurrent;  and  that  Phelps  did  not  tender  the  purchase  money 
in  season,  if  at  all;  and  not  having  performed  on  his  part,  he 
can  not  properly  ask  for  a  deed.  By  the  terms  of  the  contract, 
the  amount  of  the  purchase  money  is  to  depend  on  the  quantity 
of  land,  which,  of  course,  is  to  be  ascertained,  by  and  at  the 
expense  of  the  '^ndor;  and  if  the  mill  is  not  built,  the  price  is 
to  be  fifty  dollars  more.  If,  now,  the  land  is  to  be  measured 
by  Osborn,  before  the  deed  is  made,  not  to  say  (which  perhaps 
might  be  said),  that  the  land  is  not  to  be  conveyed  until  after 
the  mill  is  built,  this  objection,  and  especially  if  we  consider 
what  Osborn  did  do,  comes  vrith  a  bad  grace  from  him.  He  did 
nothing,  on  his  part,  which  he  should  have  done,  to  forward 
the  completion  of  the  contract,  but  much  to  prevent  it.  His 
aim  was  to  cheat  Phelps:  by  a  fraudulent  conspiring  with 
others,  to  subject  Phelps  and  his  entire  establishment,  to  the 
cupidity,  if  not  the  mere  will  and  caprice,  of  fraudulent  asso- 
ciates. On  or  about  the  eighteenth  day  of  December,  1844, 
without  having  done  a  single  thing  by  him  to  be  done,  and 
without  any  complaint  of  delay  by  Phelps,  he  conveys  the  land 
to  Hamilton  and  Abbe,  who  were  cognizant  of  the  facts,  while, 
too,  Phelps  is  in  the  possession  and  enjoyment  of  the  land. 
After  this,  Osbom  could  not  make  a  good  and  dear  title.  He 
intended  to  render  it  impossible,  except  on  his  own  terms;  but 
this  is  not  all.  On  the  first  of  March  following,  Phelps  called 
on  Osbom  with  a  bag  of  dollars,  to  pay  him  for  the  land,  ac- 
cording to  the  contract,  and  to  take  a  deed,  not  even  specifying 
the  kind  of  deed  (and  under  the  circumstances,  a  release  deed 
would  be  worth  nothing).  He  is  met  veith  a  flat  denial.  Os- 
bom utterly  declined  and  refused  to  go  on  with  or  perform  said 
contract,  or  to  have  anything  further  to  do  therewith.  In  my 
judgment,  this  is  a  waiver  of  any  further  attempt,  on  the  part 
of  Phelps,  to  get  a  title  from  Osbom.  The  other  defendants 
stand  on  no  better  ground.  Though  they  were  in  fact  requested 
to  comply  with  the  contract,  the  title  is  justly  taken  from  them 
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all;  nor  are  they  entitled  to  costs.  The  money  is  lodged  for 
tbam  with  the  dsA,  if  in  justice  it  belongs  to  them.  I  confess 
my  sympathies  are  not  at  all  excited  in  behalf  of  these  conf ed« 
eraies  in  iniquity.  Besides,  the  exact  time  of  performance,  i.  e,, 
of  payings  the  money  and  conveying  the  land,  was  not  consid- 
ered or  treated,  by  tiie  parties,  as  important.  Osbom  had  dene 
nothings  to  ascertain  how  much  would  be  due  to  him.  Phelps 
was  in  possession,  and  both  parties  were  satisfied,  until  Osbom 
undei^ok  to  break  up  the  contract,  and  place  the  interest  of 
Phelps  at  his  mercy,  or  the  mercy  of  others  of  a  kindred  char- 
acter. 

It  has  been  said  at  the  bar,  that  the  bill  is  bad,  in  not  alleg- 
ing that  a  tender  of  the  money  and  demand  of  a  deed  were  made 
in  a  reasonable  time.  It  is  alleged  that  the  plaintiff  has  always 
been  ready  and  willing  to  perform  his  part  of  said  agreement^ 
yet  said  Osbom  has  always  neglected  and  refused;  and  this  is 
found  to  be  true.  The  facts,  too,  which  go  to  show  that  the 
tender  and  demand  were  in  due  time,  and  the  conduct  of  the 
parties,  are  stated.  This  is  enough,  especially  upon  the  plea  of 
a  general  denial. 

Again,  it  has  been  said,  that  the  decree  is  defective  in  not 
directing  a  final  division  of  the  money.  The  court  was  not 
asked  to  divide  it,  nor  to  give  it  any  direction  whatever.  It  was 
not  furnished  with  the  means  of  knowing  how  the  parties  stood 
among  themselves  in  relation  to  the  money.  If  anything  of  this 
kind  be  necessary  it  can  still  be  done. 
Decree  of  coonty  court  reversed. 


Ekfobgsmxnt  or  Cohtbacts  bsgausb  or  Pabt  Pxbiobiiahob:  See  note 
to  Nortonv.  Prettony  82  Am*  Deo.  129,  where  other  oasee  on  this  sobjeot  are 
eoUected. 

Thx  pRnrdPAL  CASK  za  citbd  in  Quinn  v.  Boaih,  37  Conn.  32,  to  the  point 
that  an  attempt  to  make  an  nnjast  and  frandolent  nae  of  the  written  part  of 
a  contract  may  properly  be  resisted  by  the  introduction  of  parol  eridenoe;  in 
Olau  V.  Hvlbert,  102  Mass.  81,  to  the  point  that,  when  the  proposed  refor- 
mation of  an  instrument  involves  the  specific  enforcement  of  an  oral  agreement 
within  the  statute  of  frauds,  the  statute  is  a  sufficient  answer  to  such  pro- 
ceeding, unless  the  plea  of  ^e  statute  can  be  met  by  some  ground  of  estoppel 
to  deprive  the  party  of  the  right  of  setting  up  that  defense;  and  in  the  same 
case,  at  page  35,  to  the  point  that  a  rectification  by  making  the  contrart  in- 
clude obligations  or  subject  matter  to  which  its  written  terms  will  not  apply, 
is  a  direct  enforcement  of  the  oral  agreement  as  much  in  conflict  with  the 
statute  of  frauds  as  if  there  were  no  wifting  at  alL 
Am.  Dio.  Vol.  XLVm— 10 
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Smith  and  Wife  v.  TmsroELL. 

(19  OOVNIOXIOUT,  107.] 

QvnGLADif  Deed  wbou  Ck>NTiNaxNT  Remaikdx&-mak  to  TmrABT  nr  Tail  ia 

posaeesion  enlarges  the  latter's  estate  to  a  fee  simple. 
WoBDS  "  Natcbal  Heibs  **  AND  "  HxiBS  ov  THB  BoDT*'  IN  A  WiLL,  are  eon- 

sidered  as  of  the  same  legal  import. 
QuiTGLAiu  Deeds  nr  Coicmok  Use  in  CoNNBononr  operate  aa  primary  or 

origiDal  conveyanoea,  and,  when  made  to  a  tenant  in  poiaewion,  haye  all 

the  legal  effect  of  release  deeds  at  the  common  law, 

EjBOTUBirr.    The  faots  are  stated  in  the  opinion. 

JSdwley,  for  the  plaintiffs. 

DuUon  and  Ferry  ^  for  the  defendant. 

By  Court,  Chuboh,  0.  J.  DaTid  Smith  was  the  owner  of  the 
land  in  controversy  until  his  death ;  and  by  his  last  will  and  testa- 
ment,  dated  March  7, 1815,  he  devised  it  in  the  following  language : 
*'And  to  my  beloved  granddaughter,  Elizabeth  Smith  [after- 
wards the  wife  of  William  Pendell],  I  do  give  all  the  remainder 
of  my  lands  and  estate,  hoping  she  may  live  to  enjoy  the  same; 
but  if  the  said  Elizabeth  should  die,  leaving  no  natural  heirs, 
my  will  is,  that  the  same  shall  go  to  my  said  daughter-in-law 
Hannah  Smith,  mother  of  said  Elizabeth  [one  of  the  plaintiffs], 
and  to  be  her  own,"  etc.  Under  this  will,  the  said  Elizabeili 
entered  into  the  possession  of  the  premises,  and  having  married 
William  Pendell,  she  continued  in  possession  until  her  death; 
and  while  she  was  thus  in  possession  under  the' will  of  David 
Smith,  the  said  Hannah  Smith  and  her  husband,  the  present 
plaintiffs,  executed  and  delivered  to  her  a  quitclaim  or  release 
deed  of  this  land,  dated  October  26, 1841,  as  follows:  "  We  do^ 
by  these  presents,  remise,  release,  and  forever  quitclaim  unto 
the  said  Elizabeth  all  right,  title,  interest,  claim,  and  demand 
whatever,  which  we,  the  said  releasors,  or  either  of  us,  have,  or 
ought  to  have,  either  in  possession,  remainder,  reversion,  or  by 
bequest,  or  under  the  will  of  David  Smith,  or  in  any  other  way.'* 
Elizabeth,  the  grantee,  died  about  the  first  day  of  January,  1842, 
without  ever  having  had  a  child;  and  by  her  will,  dated  October 
26, 1841,  she  devised  this  land  to  WiUiajn  Pendell,  her  husband, 
in  fee  simple.  William  Pendell  married  again,  and  died  in 
January,  1846,  after  having  de^sed  this  land  to  his  wife,  the 
present  defendant.  If  the  release  or  quitclaim  deed  from 
Hannah  Smith  and  her  husband  to  the  first  Elizabeth  Pendell, 
was  effectual  to  transfer  or  extinguish  the  interest  of  the  said 
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yr^nrii^Ti  in  these  premises,  the  plaintiffs  can  not  recover;  and 
whether  it  was,  is  the  question  submitted  for  our  adyice. 

This  question  arises  under  the  will  of  David  Smith,  con- 
nected with  the  fact,  that  Elizabeth  Smith  (Pendell)  therein 
named,  died  "  leaving  no  natural  heirs;''  upon  which  contin- 
gency, the  estate  devised  was  to  go  to  Hannah  Smith,  one  of 
these  plaintiffs.  But  Hannah  had  executed  to  Elizabeth  the 
quitclaim  deed  before  described.  The  claim  of  the  plaintiff,  is, 
that,  when  that  deed  was  executed,  Elizabeth  was  alive,  and 
Hannah  had  no  interest  in  the  land,  but  only  a  naked  possibil- 
ity, which  could  not  be  affected  or  conveyed,  by  a  release  deed 
without  covenants;  and  that  the  interest  which  afterwards  arose 
from  the  death  of  Elizabeth,  without  children,  was  an  original 
interest  in  Hannah,  not  existing  when  the  quitclaim  deed  was 
executed,  and  therefore,  not  extinguished  by  it. 

It  is  true,  if  Hannah  Smith,  when  she  executed  her  deed  of 
release,  had  nothing  more  than  a  possibilily  of  interest,  such 
deed  was  inoperative  to  extinguish  her  future  rights,  even  after 
such  a  possibility  had  ripened  into  certainty;  and  though  the 
releasee  was  in  possession  under  a  title;  because  a  mere  possi- 
bility, unaccompanied  with  some  present  interest,  can  neither 
be  granted,  devised,  nor  released;  although  it  may  be  reached  by 
force  of  an  estoppel  in  a  deed,  with  covenants:  Preston  on  Es- 
tates, 76;  1  Jarman  on  Wills,  40;  4  Kent's  Com.  498;  Jones  v. 
£oe.  Lessee  of  Perry,  3  T.  R.  88;  Dart  v.  Dart,  7  Conn.  260,  and  the 
cases  there  cited;  Lacey  et  al,  v.  TomLinsori,  5  Day,  77.  We  do  not 
think  Hannah  Smith  had  any  such  vested  or  present  interest  in 
this  estate,  as  could,  by  her  deed,  be  conveyed  to  a  stranger; 
but  we  believe  she  had,  under  the  will  of  David  Smith,  a  con- 
tingent remainder.  We  can  not,  in  this  respect,  distinguish 
this  case  from  the  case  of  Hudson  v.  Wadsworth,  8  Conn.  348. 
The  will  which  was  there  the  subject  of  construction,  having 
given  to  J.  T.  Hudson  and  others  the  residue  of  the  testator's 
estate,  further  directed,  that  in  case  of  the  decease  of  the  said 
J.  T.  Hudson  "  without  lawful  heirs  of  his  body,  then  the  es- 
tate given  to  him  should  be  equally  divided  between  F.  and  H., 
and  their  heirs  and  assigns  forever."  The  court,  in  that  case, 
held  clearly,  that  Hudson  took  an  estate  tail  by  implication, 
and  the  limitation  over  to  F.  and  H.  created  in  them  a  contin- 
gent remainder.  The  words  *'  natural  heirs"  and  "  heirs  of  the 
body,"  in  a  will,  and  by  way  of  executory  devise,  are  consid- 
ered as  of  the  same  legal  import.  The  cases  are  very  numer- 
ous,  which  confirm  this    construction;    many  of    which    are 


148  Smith  v.  Pendell.  [Goxul 

referred  to,  in  the  last  cited.  Here,  as  in  that  case,  the  limita- 
tion over  was  to  a  person  certain,  but  upon  an  event  entirely  un- 
certain; which  brings  the  case  within  the  most  approyed  defini- 
tion of  a  contingent  or  executory  remainder.  In  the  late  case 
of  MacheU  t.  Weeding,  8  Sim.  4,  Sir  L.  Shadwell,  Y.  C,  said: 
''  I  consider  it  to  be  a  settled  point,  that  whether  an  estate  be 
given  in  fee,  for  life,  or  generally  without  any  particular  limit 
as  to  its  duration,  if  it  be  followed  by  a  devise  over,  in  case  of 
the  devisee  dying  without  issue,  the  devisee  will  take  an  estate 
tail.''  And  in  all  such  cases,  the  event  being  uncertain,  if  the 
person  be  certain,  the  remainder  must  be  contingent:  1  Sw. 
Dig.  140;  1  Jarman  on  Wills,  488. 

The  right  of  Hannah  Smith,  therefore,  was  more  than  a  naked 
possibility,  like  that  of  an  heir  apparent;  it  was  an  interest  in 
the  estate,  though  a  contingent  one.  Such  an  interest  is  de- 
scendible, and  if  not  devisable  at  common  law,  it  was  made  so, 
by  the  English  statute  of  wills;  and  it  may  also  be  the  subject  of 
equitable  cognizance;  but  it  must  be  conceded,  that  by  the  rules 
of  the  common  law,  it  can  not  be  conveyed  or  transferred,  by  a 
deed  of  bargain  and  sale,  or  of  feoffment,  or  other  common  law 
assurance,  without  covenants  of  warranty,  to  a  stranger  to  the 
estate.  And  if  this  conveyance  from  Hannah  Smith  and  her 
husband  to  Elizabeth  Pendell,  had  been  of  that  character,  we 
must  say,  that  no  interest  passed  thereby:  2  Preston  on  Estates, 
75;  Shep.  Touch,  by  Preston,  29;  Jones  v.  Boe,  Lessee  of  Perry, 
8  T.  R.  88;  1  Sw.  Dig.  121. 

But  we  have  said,  that  Elizabeth  Pendell,  when  she  received 
the  quitclaim  deed  from  the  plaintiffs,  was  tenant  in  tail  in  pos- 
session. This  being  so,  this  quitclaim  or  release  deed  was 
effectual  to  enlarge  her  estate,  and  to  confirm  the  ultimate  inter- 
est in  her,  and  her  heirs  general,  if  she  should  die  without  chil- 
dren, by  creating  in  her,  in  that  event,  a  fee  simple.  And  this, 
no  doubt,  was  the  intention  of  these  parties.  The  quitclaim 
deeds  in  common  use  in  this  state,  operate  as  in  primary  or  orig- 
inal conveyances;  and  when  made  to  a  tenantin  possession,  have 
all  the  legal  effect  of  release  deeds  at  the  common  law;  which 
are  defined  to  be  a  discharge  or  conveyance  of  a  man's  right 
in  lands  to  another,  that  hath  in  them  some  former  estate  in 
possession:  2  Bl.  Com.  234.  Although  by  the  common  law,  nei- 
ther a  mere  possibility,  nor  a  chose  in  action,  can  be  assigned,  by 
deed,  to  a  stranger;  yet  actual  rights,  though  but  contingent,  and 
especially  contingent  remainders,  may  be  released.  The  law  on 
this  subject  was  well  understood,  in  the  days  of  Littleton,  who 
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says :  "  For  in  eyerj  case,  where  he  to  whom  the  release  is  roade/' 
hath  the  freehold  in  deed  or  in  law,  at  the  time  of  the  release, 
*'  there  the  release  is  good  :*'  Co.  Lit. ,  sec.  447,  p.  265  b.  And  it  is 
aaid,  that  such  contingent  rights  to  an  estate  of  freehold  may  be 
released  in  fi^e  manners.  1.  To  the  tenant  of  the  freehold  in  fact 
and  in  law,  without  any  privity.  2.  To  the  person  in  remainder. 
3.  To  the  person  who  is  seised  of  the  reversion,  without  any 
privity.  4.  To  the  person  who  has  right  only  in  respect  of  priv- 
ity. 5.  In  respect  of  privity  only,  without  right.  In  the  pres- 
ent case  it  is  enough,  that  Elizabeth  Pendell,  when  she  received 
the  release,  was  undoubtedly  the  tenant  of  the  freehold,  both  in 
fact  and  in  law;  and  therefore,  the  release  was  effectual  to  trans- 
fer all  the  rights  of  Hannah  Smith,  and  to  perfect  the  title  of 
Elizabeth,  against  any  future  claim  of  Hannah  under  the  vnll  of 
David  Smith:  Co.  Lit.  266  a,  n.  212,  by  Butler;  Preston  on  Es- 
tates, 75;  Lampet's  Case,  10  Co.  48;  Lacey  et  al.  v.  Tomlinson,  5 
Day,  77;  2  Bl.  Com.  324;  1  Sw.  Dig.  121. 

We  must  therefore  advise  the  superor  court,  that  judgment  be 
rendered  for  the  defendant. 

In  this  opinion  the  other  judges  concurred. 

Judgment  for  defendant. 

Deed  ov  Belbass  akd  Quitclaim  TiiAMsrBBS  Title:  MeConnel  v.  Reed^ 
88  Am.  Dec.  124,  note  130,  where  other  cases  are  collected;  also  Sherwood  v. 
BarloWf  19  Conn.  476,  citing  the  principal  case.  And  see  also  note  to  John- 
mm  T.  Tool,  25  Am.  Dec.  164. 
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BuiU>XNO  IB  Pbbsonal  Estate  where  it  is  erected  by  the  builder  with  his 
own  money  and  for  his  own  ezclnsive  use,  as  disconnected  from  the  dm 
of  the  land,  and  with  the  understanding  between  the  owner  of  the  land 
and  the  builder  that  it  is  thus  erected  and  is  removable  at  the  pleasure 
of  either. 

Whxbb  Pxbsonal  Pbopkbtt  Bxlongs  to  Mbmbebs  or  VoLnNTABT  Univ- 
cobporatkd  Association  for  public  purposes,  if  a  member  abandons  the 
association  he  thereby  renounces  his  interest  in  the  property,  and  those 
who  remain  and  succeed  him  are  entitled  to  his  interest. 

Mbmbbbs  ov  Unincobporatbd  Fire  Comfant  hays  Powxa  to  Skll  its 
Pxbsonal  Pbopkbtt,  and  may  by  vote  confer  authority  to  sell  upon  a 
oonmiittee  of  their  number. 

QwKXR  OT  BaiLDiNO  KAT  BB  IN  P08SX8S10N  THERBOT,  although  he  has 
leased  the  rooms  as  such  to  divers  individuals,  and  he  may  maintain  an 
aetion  of  trespass  for  its  destruction. 
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Unuudoutbu  License  to  Open  Hiorwat  has  No  EmoArr  to  eBtabllah  the. 
eziBtence  of  such  highway. 

Rule  ot  Damages  in  Tbespass  fob  DsaTRircTiON  of  Butldino  is  the  yalae 
of  the  property  destroyed,  if  the  defendants  acted  bona  fide  under  claim 
of  right,  doing  no  unnecessary  or  wanton  injury;  but  if  the  defendant 
acted  wantonly  and  malioiouBly  the  jury  may,  in  the  exercise  of  a  sound 
discretion,  allow  something  more. 

Tbbspass  for  injuiy  to  a  building.  At  the  time  the  building 
was  remoTed,  the  plaintiff  had  leased  the  lower  room  of  it  to 
Hands,  and  the  upper  room  was  in  possession  of  Eaton,  under 
a  parol  lease  at  will.  On  the  question  of  damages,  the  court 
instructed  the  juiy,  that  if  the  defendants  acted  bona  fide ^  under 
a  claim  of  right,  doing  no  wanton  or  unnecessary  injury,  the 
value  of  the  property  destroyed  was  the  proper  and  legal  rule 
of  damages;  but  if  the  transaction  was  of  a  different  character, 
and  what  the  plaintiff  claimed  this  to  be,  the  value  of  the  pro}>* 
eriy  merely  was  not  the  rule  of  damages,  but  the  jury  might,  in 
the  exercise  of  a  sound  discretion,  allow  something  more.  The 
juiy  gave  a  verdict  for  the  plaintiff,  and  the  defendants  moved 
for  a  new  trial.    The  other  facts  appear  from  the  opinion. 

Booth  and  BuUer,  in  support  of  the  motion. 

Hawley,  Dutton,  and  Ferry,  contra, 

Ellswobth,  J.  The  first  count  in  the  declaration  is  trespass 
for  taking  down,  removing,  and  converting  a  building,  the 
property  of  the  plaintiff.  The  second,  is  for  taking  and  con- 
verting certain  timber,  boards,  and  stones.  The  third  is  for  an 
injury  to  the  plaintiff's  reversionary  interest  in  the  said  build- 
ing, averring  that  it  was  leased  to  Henry  Hands  and  Thomas 
Easton.  Neither  count  speaks  of  any  land  of  the  plaintiff,  nor 
claims  damages  for  entering  upon  land;  but  the  entire  cause  of 
action  is  an  injury  to  a  building,  or  the  materials  of  a  building. 

To  this  declaration  the  defendants  plead  and  give  notice,  that 
they  did  the  acts  complained  of,  by  the  direction  of  one  Esther 
St.  John;  who,  they  say,  owned  the  land  where  the  building 
stood,  subject  to  a  right  of  way  in  the  public;  that  it  was  an 
incumbrance  on  her  land,  which  the  plaintiff  was  requested  to 
remove;  and  as  he  neglected,  the  defendants  did  it  for  him, 
doing  as  little  injury  as  possible.  The  notice  further  states, 
that  the  place  was  a  highway,  and  that  being  obstructed  by  the 
building,  the  plaintiff  vms  requested  as  aforesaid,  but  he  neg* 
leoted;  and  the  defendants  removed  the  building  for  the  plaint- 
iff, or  on  his  account.  And  further,  that  the  highway  over  said 
place  needed  to  be  graded  and  made;  and  the  plaintiff  being 
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requested  and  neglecting,  the  defendants  remoTed  the  building 
on  his  account,  in  order  to  grade  and  make  the  road. 

This  notice,  it  will  be  perceived,  is  not  framed  to  Justify  an 
injury  to  land  or  real  estate,  but  to  a  buildin^%  and  the  materials 
of  a  building.  It  says,  the  building  was  an  incumbrance  on  land, 
not  a  part  of  it,  and  therefore  was  removed^  on  account  of  the 
plaintiff.  The  notice,  then,  as  well  as  the  declaration,  treats 
the  building  as  vested  in  the  plaintiff;  and  hence,  as  no  part  of 
the  realty,  but  personal  estate  entirely.  We  have  been  thus 
particular  in  stating  what  appears  from  the  declaration  and  no- 
tice, the  better  to  judge  of  the  course  taken  in  relation  to  the 
proof  objected  to.  It  will  not  be  denied  that  any  evidence 
which  conduces  to  prove  that  the  plaintiff  was  the  owner,  or  in 
possession  of  the  building,  at  the  time  of  the  trespass,  was  ad** 
missible,  under  some,  if  not  all,  of  the  counts  in  the  declaration; 
certainly,  under  the  first  and  second;  for  there,  possession  is 
enough;  and  so  under  the  third;  for  possession  is  some  evi* 
dence  of  title;  and  if  otherwise,  evidence  which  is  admissible 
to  one  fact  in  issue,  is  not  to  be  wholly  rejected. 

Now  the  motion  states  that  the  plaintiff,  in  order  to  show  that 
he  was  the  owner  and  in  possession  of  said  building,  offered  in 
evidence  a  deed  of  it  to  the  plaintiff,  executed  by  certain  indi- 
viduals as  a  committee  of  a  fire  engine  company,  consisting  of 
some  twenty  persons;  the  committee  themselves  being,  and  hav- 
ing been,  from  the  beginning,  members  of  the  company;  also  a 
vote  of  said  company,  signed  by  all  its  members  by  name,  au^ 
thorizing  the  sale  and  transfer  of  the  building  by  said  commit- 
tee; also  proof  that  said  company  erected  said  building  with 
their  own  funds,  though  small  sums  were  given  by  others;  also 
that  up  to  the  time  of  said  sale,  th^  company  had  exclusively 
occupied  and  used  it,  in  part  for  an  engine-house  and  partly  for 
their  library;  also  that  all  the  members  of  the  company,  at  the 
time  of  the  sale,  delivered,  each  one,  his  key  of  the  building  to 
the  plaintiff:  also  that  all  prior  members  had,  on  leaving  said 
company,  left  to  their  successors  said  building,  and  made  there- 
after no  claim  to  the  same;  and  that  the  avails  of  the  sale  to  the 
plaintiff  were  appropriated,  by  the  company,  to  procure  for 
themselveB  another  engine-house;  and  that  no  other  persons 
whatever  had  objected  to  said  sale,  or  made  claim  to  the  avails 
thereof.  Now,  we  would  ask,  if  this  evidence  does  not  conduce 
to  prove  any  fact  in  issue  ?  Has  it  no  bearing  upon  the  questions 
.  of  possession  and  title  ?  Is  it  so,  that  the  giving  up  of  posses- 
vion  by  those  who  erect  a  building,  amount^  to  no  proof  at  all? 
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And  28  not  the  inBtnunent  of  sale  of  some  imporianoe?  Will 
any  professional  man  say  tliat  sach  testimony  can  be  wholly 
withheld  from  the  juty  ?    We  think  not. 

The  first  objection  is,  that  it  does  not  tend  to  prove  that  the 
company,  or  its  members,  had  any  property  in  the  building  to 
convey.  We  think  it  does.  Next,  that  the  company,  not  being 
incorporated,  could  not  hold  property.  But  they  could,  as 
individualB;  and  this  the  plaintiff  claimed  to  be  the  fact.  Next, 
that  they  could  not  act  by  vote— could  not  appoint  a  committee 
by  vote,  to  sell  or  convey.  The  plaintiff  claimed,  that  each 
member  gave  his  individual  consent  to  what  was  done.  Next, 
that  said  vote  imparted  no  authority  to  the  committee:  and  that 
having  no  power  under  seal,  they  could  not  sell  and  convey.  If 
the  building  was  personal  estate,  it  is  agreed,  this  objection  falls 
to  the  ground.  And  such  we  consider  it  to  be.  We  would  here 
observe,  that  had  it  been  claimed  to  be  a  part  of  the  freehold, 
the  fact  might  depend  on  circumstances;  as  under  what  agree- 
ment as  to  removal,  it  was  put  upon  another's  land;  or  whether 
it  stood  on  blocks,  or  otherwise;  so  that  the  jury  must  have 
passed  upon  the  question;  and  hence  the  introduction  of  the 
vote  and  deed  could  not  have  been  arrested  in  a  preliminary 
stage  of  the  trial,  but  the  defendants  must  have  raised  the  ques- 
tion on  the  charge  of  the  judge.  This  was  not  done.  We  say, 
however,  that  as  far  as  we  can  see,  this  was  personal  estate. 
The  declaration  throughout  treats  it  as  such.  The  defendants 
are  sued  for  removing  a  building,  or  the  materials  of  a  building. 
The  defendant's  notice  corresponds  with  the  declaration,  treat* 
ing  it  as  exclusively  personal,  i.  e. ,  as  a  building  of  the  plaintiff's, 
standing  on  another's  land.  It  disclaims  any  interest  in  it,  as 
in  Mrs.  St.  John,  because  .she  owned  the  land,  and  professes, 
that  it  was  removed,  because  it  was  an  incumbrance  on  her  land. 
It  states  that  the  plaintiff  was  requested  to  remove  it,  and  as  he 
did  not,  the  defendants  did  it  for  him,  or  on  his  account.  The 
motion  likewise  states,  that  on  the  trial,  the  plaintiff  did  not 
claim  the  land,  nor  pretend  to  have  any  interest  in  it.  Both 
parties  having  thus  treated  the  building  as  personal  property, 
this  conduct  may  well  conclude  them,  on  this  point,  on  the  trial; 
and  the  defendants  having  told  the  plaintiff  what  they  should 
claim,  he  had  a  right  to  shape  and  introduce  his  evidence 
accordingly. 

We  are  aware  that  the  general  principle  of  law  is,  that  a  build- 
ing jiermanently  fixed  in  the  freehold  becomes  a  part  of  it — ^thai 
prima  fade  a  house  is  real  estate,  belonging  to  the  owner  of  th» 
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land  on  wbich  it  stands.  Bat  it  may  be  personal  estate,  and,  in 
our  judgment  is  so,  where  it  is  a  conceded  or  established  fact, 
that  it  was  erected  by  the  builder,  with  his  own  money,  and  f o]^his 
own  ezdusiye  use,  as  disconnected  from  the  use  of  ihe  land,  and 
with  the  understanding  of  the  owner  of  the  land  and  the  builder, 
that  it  was  thus  erected,  and  is  removable  at  the  pleasure  of 
either;  and  this,  whether  it  was  on  rollers,  etc.,  or  not.  We 
know  of  no  case  opposed  to  this  view  of  the  law.  If  a  man 
sows  upon  his  own  land,  the  crop  is  parcel  of  the  land;  if  he 
BOWS  upon  his  neighbor's  land,  with  the  agreement  that  the  crop 
is  to  be  his  and  removable  by  him,  it  is  not  x>arcel  of  the  land, 
but  personal  estate.  The  cases  are  parallel.  So  buildings,  crops, 
and  earth  itself,  sold  to  be  separated  from  the  land,  are  not 
within  the  statute  of  frauds;  for,  by  reason  of  the  understanding 
and  agreement  of  the  parties,  they  have  lost  their  character,  as 
parcel  of  the  realiy.  In  what  manner  and  under  what  circum- 
stances this  building  was  erected,  does  not  appear  from  the  mo- 
tion; nor  could  these  be  assumed,  in  the  progress  of  the 
evidence,  so  as  to  exclude  proof  from  the  jury.  From  the 
course  taken,  we  are  led  to  suppose,  that  the  parties  well  knew 
the  circTunstances  to  be  such,  as  that  the  building  was  not  real 
estate.  However,  the  objection  to  the  deed  is  technical  at  best, 
in  no  way  affecting  the  merits  of  the  case,  and  leaving  other 
parts  of  the  case  unimpaired.  The  deed  was  good  to  convey, 
at  least,  the  title  of  those  who  signed  it,  and  of  all  who,  by 
signing  the  authorily,  authorized  its  execution. 

These  views  as  to  the  character  of  a  building  on  another's  land, 
are  countenanced  by  numerous  cases:  Baldwin  v.  Breed  et  Ux., 
16  Conn.  60,  though  the  main  question  there  was  unlike  this; 
Prince  v.  Case,  10  Id.  379  [27  Am.  Dec.  675],  where  a  dwelling- 
house  was  built,  by  permission,  on  another  man's  land;  Parker 
T.  Bedjield,  Id.  490,  where  the  lessor  had  agreed  with  the  lessee, 
that  he  might  erect  buildings  on  the  land,  and  at  the  end  of 
term  remove  them;  Benedict  v.  Benedict,  5  Day,  464;  WeUs  v. 
Banister,  i'ilLasB,  514;  Marcy  v.  Darling,  8  Pick.  283;  Askmun  v, 
Williams,  Id.  402,  404;  Curry  v.  Commonwealth  Insurance  Co., 
10  Id.  540  [20  Am.  Dec.  547];  Doty  v.  Oorham  et  al.,p  Id.  488 
[16  Am.  Deo.  417];  Harris  v.  OiUingham,  6  N.  H.  10  [23  Am. 
Dec.  701];  BusseU  v.  Bichards,  10  Me.  433  [25  Am.  Dec.  254]. 
Besides,  it  appears  to  us,  proof  of  title  is  not  essential  in  order 
to  sustain  the  verdict,  and  that  a  new  trial  will  be  of  no  advan« 
tage  to  the  defendants;  especially,  as  the  third  count  is  for  the 
same  cause  of  action  as  the  first,  and  so  alleged  to  be.    We 
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do  not  feel  the  force  of  the  further  objection,  that  the  com* 
mittee  could  not  sell  the  building  to  raise  funds  to  procure  an- 
other, for  the  same  purpose;  especiallj,  with  the  consent  of  each 
member  of  the  company. 

We  now  come  to  a  question  of  a  different  character.  It  is 
said,  the  court  should  have  charged  the  juiy,  that  if  the  deed 
was  not  signed  by  each  person,  who  was,  at  the  time,  or  had 
been,  a  member  of  the  company,  the  plaintiff  could  not  recover 
the  whole  damages,  even  though  he  was  in  possession  alone, 
againt  a  wrong-doer.  But  why  not?  Who  could  sue  for  an 
injury  to  possession,  but  the  sole  and  ezclusiTe  possessor? 
Were  the  plaintiff  holding  possession  with  others,  there  would 
be  force  in  the  objection,  so  far  as  the  deed  is  essential  to  a  re- 
coTeiy.  But  he  did  not  hold  with  others,  but  alone.  He  pur- 
chased alone;  he  used  and  rented  the  property  alone;  and  there 
was  not  the  least  evidence,  claim,  or  pretense,  that  anybody 
was  connected  with  the  plaintiff.  Who  was  it  that  was  in  pos- 
session, or  an  owner  with  him?  Was  it  those  who  had  left  the 
company?  We  have  no  doubt,  if  personal  property  belongs  to 
the  members  of  a  Toluntaiy  unincorporated  association,  espe- 
cially for  public,  and  not  private,  purposes,  if  a  member  aban- 
dons the  association,  he  thereby  abandons  his  interest  in  such 
property:  it  is  equivalent  to  a  renunciation  of  his  right,  and 
those  who  remain  and  succeed  are  entiUed  to  such  right. 

It  nowhere  appears,  that  there  were  any  other  members  of  the 
company,  than  such  as  signed  the  authority.  The  defendants 
did  not  so  claim.  They  only  required  the  court  to  charge,  on 
this  point,  hypothetically,  which  it  was  not  bound  to  do.  Be- 
sides, the  mere  fact  that  the  deed  was  not  signed  by  all  who 
were,  or  had  been,  members,  can  be  of  no  decisive  importance; 
the  titie  and  possession  might  be  complete,  without  that  exact 
fact;  further  proof  might  have  been  introduced  on  the  trial. 
Again,  it  is  said,  the  plaintiff  could  not  be  in  possession,  be- 
cause of  the  leases  to  Hands  and  Easton. 

If  this  objection  was  well  founded,  we  see  not  why  the  plaintiff 
could  not  recover  on  the  third  count;  but  we  do  not  think  the 
objection  is  well  founded.  The  owner  of  a  building  can  hardly 
be  said  to  be  out  of  possession,  because  he  has  leased  the  rooms, 
as  such,  to  divers  individuals.  We  think  he  still  remains  in  the 
general  possession  of  the  building  and  can  well  sue,  especially 
if  it  be  destroyed,  though  these  rooms  be  the  chief  parts  of  the 
building.  Can  we  say,  as  matter  of  law,  that  an  owner  of  a 
block  of  several  stories  in  height,  is  not  in  possession,  because 


July,  1848.]  CtJETiss  v.  Hott.  155 

its  various  rooms  and  chambers  are  leased  to  merchants  and 
lawyers;  that  a  hotel-keeper  is  not,  because  his  rooms  are  hired 
for  a  day  or  a  week;  or  the  corporation  of  a  college  is  not,  be- 
cause the  rooms  of  the  college  building  are  rented  to  the  stu- 
dents ?  May  not  these  owners  enter  upon  their  respective  prem- 
ises, and  repair  or  add  to  the  buildings,  provided  no  injury  is 
done  to  the  occupants  ?  It  must  be  kept  in  mind,  there  is  a 
difference  between  renting  an  entire  building,  and  the  rooms  of 
the  building,  specifically.  In  the  one  case,  a  destruction  of  the 
building,  as  by  fire,  does  not  put  an  end  to  the  lease,  nor 
the  payment  of  rent;  in  the  other,  it  does  produce  that  ef- 
fect. If  it  were  not  so,  insuperable  difficulties  would  arise. 
Suppose  there  were  tenants  in  rooms  successively  over  each 
other;  if  the  building  is  destroyed,  which  of  them  is  to  enjoy 
the  land  where  it  stood?  Or  can  any  one  of  them  forbid  the 
landlord  to  rebuild?  Can  the  occupant  of  a  cellar  under  a 
burnt  building,  prevent  the  lessor  from  rebuilding  at  all,  ox 
only  at  a  greatly  enhanced  price?  This  distinction  has  been 
recognized,  in  StocJcwell  v.  Hunter,  11  Mete.  448  [45  Am.  Dec. 
220],  and  Kerr  v.  The  Merchants'  Exchange  Company,  3  Edw. 
Ch.  815.  In  the  first  of  these  cases,  it  was  held,  that  a  demise  of 
the  basement  room  of  a  building  several  stories  in  height,  with- 
out any  stipulation  by  lessor  or  lessee,  for  rebuilding,  in  case  of 
fire  or  other  casualty,  gives  the  lessee  no  interest  in  the  land, 
though  he  pays  all  the  rent  in  advance;  and  if  the  whole  build- 
ing is  destroyed  by  fire,  his  interest  in  the  room  is  terminated. 
In  the  second,  that  where  a  tenant  hires  rooms  only,  his  interest 
ceases  with  the  destruction  of  the  building;  therefore,  where 
the  complainants  hired  certain  apartments,  designated  by  num- 
bers, in  the  Merchants'  Exchange  in  New  York,  which  was  de- 
stroyed by  the  great  fire,  during  the  demise,  it  was  held  they 
could  not  claim  new  rooms  (on  the  old  site)  in  the  new  Ex« 
change. 

Were  it  necessary,  we  could  go  further  in  this  case.  Ac  ten- 
ancy at  will  of  one  of  the  two  rooms  in  the  building,  makes  a 
ease  more  favorable  for  the  plaintiff,  than  leases  on  time.  And 
whether  the  building  be  real  or  personal,  notwithstanding  such 
a  right  by  a  tenant  at  will,  we  are  persuaded  that  an  action  of 
trespass  well  lies,  by  the  owner,  for  the  destruction  of  the  build- 
ng:  this  is  not  a  mere  disturbance  of  the  possession :  Com.  Dig. , 
tit  Trespass,  b.  2;  Oo.  lit.  57  a,  note  378,  by  Harg. ;  2  Boll. 
Afar.  551,  tit.  Trespass,  n.  3,  4;  Starr  v.  Jackson,  11  Mass.  519; 
lAenow  v.  Biiohie,  8  Pick.  235;  Hingham  v.  Sprague,  15  Id.  102.. 
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So,  too,  it  might  be  said,  that  the  building  and  matiflrialfl  re- 
verted to  the  lessor,  after  the  building  was  moved  from  the  place 
and  became  uninhabitable,  and  was  abandoned  by  the  tenants. 

Again  it  is  said,  the  charge  of  the  court  is  wrong,  as  to  a  high- 
way down  Mullen  Hill,  so  called,  to  the  turnpike.  To  prove  the 
existence  of  a  highway  when^  the  building  stood,  the  defendants 
read  a  vote  of  the  town  of  Norwalk^  passed  in  1804,  forty-two 
years  before  the  trespass  was  committed;  expressing  that  Eliph- 
alet  Lockwood  and  five  others  (naming  them), '  all  of  whom 
are  dead,  so  far  as  appears,  ''  have  liberty  to  make  a  road  from, 
etc.,  over  the  public  land,  provided  they  give  a  deed  to  the  town 
of  their  own  lands  two  rods  wide."  The  deed  was  given  accord- 
ingly, in  due  season.  The  claim  assumes,  that  the  building 
stood  in  the  supposed  highway  over  the  common  land.  Now,  it 
was  not  claimed  by  the  defendants,  that  the  vote  and  deed  alone 
created  a  highway  over  this  land;  but  that  said  highway  was 
soon  after  laid  out  and  made,  and  continued  to  be  used  there- 
after; and  that  all  this  established  a  highway.  This  the  plaint- 
iff denied.  He  insisted,  that  nothing  of  importance  towards 
the  execution  of  the  vote,  over  the  public  land,  had  been  done; 
and  if  not,  there  was  here  no  highway.  The  question  of  fact 
was  properly  submitted  to  the  jury.  They  found  that  nothing 
material  had  been  done,  and  so  there  was  no  highway  at  this 
place.  This  is  correct.  We  construe  the  vote  as  a  mere  license; 
and  that  it  must  have  been  executed,  and  the  road  made  in  a 
reasonable  time  and  manner,  for  public  travel,  or  it  ceased  to 
have  any  efficacy.  If  personal  estate  must  be  taken  possession 
of  in  six  years,  and  real  estate  in  fifteen,  to  save  the  title,  how 
much  more  is  a  license,  dormant  forty-two  years,  extinguished 
and  gone  ?  As  the  persons  who  had  the  liberty,  did  nothing  for 
the  benefit  of  the  public,  on  the  public  land,  but  left  it  '*  sub- 
stantially in  its  natural  state,  impassable  and  dangerous,"  the 
consideration  of  the  license  failed.  And  it  could  not  with  pro- 
priety, after  the  lapse  of  forty-two  years  and  the  change  of  cir- 
cumstances, be  assumed  that  the  town  of  Norwalk  would  renew 
its  ancient  license. 

The  vote  and  deed,  and  slight  acts  of  St.  John,  on  the  publio 
land,  can  not,  as  has  been  urged  upon  us,  constitute  a  dedica- 
tion of  this  common  or  public  land,  for  a  highway.  This  is  not 
the  language  or  spirit  of  the  vote.  It  is  '*  they  shall  have  liberty 
to  make  a  road,"  etc.  And  what  is  a  dedication,  without  an 
acceptance  by  the  public?  an  acceptance  usually,  if  not  always, 
proved  by  public  *ise  and  enjoyment.    Here,  there  has  been  no 
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general  use  or  enjoyment;  bat,  on  the  contraiy,  the  place  haa 
remained  an  impassable  and  precipitous  bank,  with  trifling  ex* 
ceptions. 

Nothing  remains  but  the  question  of  damages.  The  rule  haa 
so  often  been  adjudged  by  this  court,  in  actions  of  this  charac- 
ter, in  accordance  with  the  charge  of  the  judge,  that  no  com- 
ments are  called  for:  Edwards  v.  Beach,  3  Day,  447;  ChurchiU 
T.  Waiwn,  5  Id.  130  [5  Am.  Dec.  130] ;  Davenport  v.  RiLSseU,  Id. 
145;  Denison  v.  Hyde,  6  Conn.  508;  I^reat  v.  Barber  et  al,,  1 
Id.  274;  MerriUa  y.  The  Tariff'  Manufacturing  Company,  10  Id, 
384  [27  Am.  Dec.  682];  OinOey  v.  Bacm,  15  Id.  267. 

In  this  opinion  Chuboh,  0.  J.,  and  Stobbs  and  HmMAN,  JJ., 
fully  concurred. 

Watte,  J.  I  concur  in  the  opinion  expressed  in  this  case, 
with  the  exception  of  that  part  relating  to  the  question  whether 
the  building  was  real  or  personal  property.  That,  in  my  judg- 
ment, must  depend  rather  upon  the  manner  in  which  the  build- 
ing was  attached  to  the  land,  than  upon  the  circumstance  that 
the  owner  of  the  land  has  no  beneficial  interest  in  the  building. 

The  general  rule  upon  this  subject,  I  consider  to  be  well 
settled,  that  a  building  attached  to  the  land,  in  a  fixed  and  per- 
manent manner,  becomes  a  part  of  the  real  estate,  and  must  be 
treated  and  conveyed  as  such:  Benedict  y.  Benedict,  5  Day,  464; 
Baldwin  y.  Breed,  16  Conn.  60;  Bwchland  y.  BuUerfield,  2  Brod. 
&  B.  64;  S.  C,  6  Eng.  Com.  L.  35.  But,  on  the  other  hand,  a 
building  may  be  placed  upon  the  ground  in  such  manner  as  not 
to  become  permanently  fixed,  and  consequently,  may  be  treated 
and  conveyed  as  personal  property;  as  much  so  as  a  building 
resting  on  rollers  or  runners:  Naylor  y.  CoUinge,  1  Taunt,  19, 
21;  The  King  v.  OUey,  1  Bam.  &  Adol.  161;  S.  C,  20  Eng. 
Com.  L.  438;  Wansbrough  y.  Maion,  4  Ad.  &  El.  884;  S.  C,  31 
Eng.  Com.  L.  217.  To  this  general  rule,  however,  some  excep- 
tions have  been  made  in  favor  of  tenants,  for  the  encouragement 
of  trade  and  manufactures;  and  they  have  been  permitted  to 
remove  buildings  erected  by  them,  for  such  purposes,  which  if 
erected  under  other  circumstances,  they  could  not  remove,  with- 
out becoming  chargeable  with  the  commission  of  waste. 

But  I  can  not  accede  to  the  doctrine  that  if  a  man  erects  a 
dwelling-house,  in  a  fixed  and  permanent  manner,  upon  the  land 
of  another,  by  his  license,  that  dwelling-house  becomes  personal 
property,  and  may  be  transferred  in  the  same  manner  as  a  cart 
or  a  wagon.  In  my  opinion,  it  can  only  be  conveyed  as  real 
estate,  although  the  owner  of  the  building  may  have  such  an 
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interest  therein  as  will  be  protected  by  a  court  of  chancery,  and 
in  some  instances  be  recognized  in  a  court  of  law.  However,  a 
consideration  of  that  question  becomes  unimportant,  because  it 
does  not  appear  from  the  notice,  that  the  building,  in  this  case, 
was  so  attached  to  the  land  as  to  become  a  part  of  the  realty, 
and  to  require  a  deed  for  its  conveyance.  Indeed,  the  inference 
eeems  rather  to  be,  that  it  was  not  permanently  fixed;  and,  con- 
sequently, we  can  not  say  that  the  court  erred  in  admitting  evi« 
dence  to  prove  a  conveyance  of  it  as  personal  property. 
New  trial  not  to  be  granted. 


BuiLDiira  Erected  on  AKoraEa's  La.nd,  to  Whom  Belongs:  See  Rub- 
ieU  v.  Richards^  26  Am.  Dea  532,  note  639,  where  a  large  number  of  cams 
on  this  subject  is  ooUeoted. 

The  pbinoipal  case  is  oubd  in  London  ▼.  PlaU,  34  Conn.  625,  to  the 
point  that  wooden  buildings  erected  on  stone  or  brick  foundatioDB  resting  on 
the  ground  are  real  estate;  and  in  BUey  v.  Hammel,  38  Id.  676,  it  is  referred 
to  as  a  case  in  which  the  law  relating  to  the  manner  in  which  highwaya  may 
be  established  by  dedication  is  very  fully  discussed  and  considered. 

SscEDiNa  OR  Expelled  Members  of  Chitrch  have  No  Interest  in  m 
Property:  Curd  v.  Wallace^  32  Am.  Dec.  85. 

Measure  of  Damages  in  Trespass:  See  Dolph  v.  FerriBt  42  Am.  Dec. 
246;  Dickinson  v.  BoyU,  28  Id.  281,  note  282;  MerriUs  v.  Tor^  MJg,  (Jo.,  27 
Id.  682,  note  684;  Johnson  v.  IhnoeU,  22  Id.  203;  Bite  v.  Lfrng^  18  Id.  719, 
note  721,  where  other  cases  are  collected. 


State  v.  Spaldikg. 

[19  OoHJiJuri'iouT,  Q88.] 

To  Prove  that  Prisoner  Knew  Bill  to  be  Counterfeit  at  the  time  he 
passed  it,  evidence  that,  before  and  after  he  passed  it,  he  was  in  company 
with  another  person  shortly  before  and  after  the  latter  passed  counter- 
feit bills  of  the  same  bank,  is  admissible  for  the  purpose  of  showing  that 
the  two  had  formed  a  conspiracy  to  put  off  counterfeit  bills.  And  if  such 
oonspiracy  between  the  prisoner  and  his  confederate  is  established,  the 
hitter's  acts  in  passing  the  counterfeit  bills  go  as  far  to  show  the  former's 
knowledge  that  the  bill  passed  by  him  was  spurious,  as  if  he  had  passed 
the  other  bills  with  his  own  hands. 

Infobhation  for  uttering  and  putting  off  a  counterfeit  banJc 
bill.  The  prisoner  was  convicted,  and  moved  for  a  new  triaL 
The  other  facts  are  stated  in  the  opinion. 

C,  B,  Fhelpa  and  Mnnaon^  for  the  motion. 

C  A.  IngersoU,  contra. 

Bj  Court,  Church,  C.  J.    One  Wilson,  on  several  occasioiui 
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and  at  different  places,  uttered  counterfeit  bank  bills  of  a  par- 
tictdar  description.  The  prisoner  is  detected  in  passing  bills  of 
the  same  description,  which  also  are  counterfeit.  And  now,  for 
the  purpose  of  showing  that  this  prisoner  knew  that  the  bills 
passed  bj  him  were  forged,  the  prosecutor  offers  to  proye,  that 
Wilson  and  the  defendant  had  conspired  to  pass  counter- 
feit monej.  This  testimony  was  proper.  If  such  combination 
existed,  the  law  presumes,  that  what  was  known  bygone,  or  done 
by  one,  in  matters  connected  with  the  joint  purpose,  was  known 
and  done  by  both.  If  the  prisoner,  with  his  own  hand,  had 
passed  counterfeit  bills  of  a  like  kind,  either  before  or  after  the 
act  in  question,  this  might  be  proved,  to  show  his  science.  And 
so,  if  Wilson  had  done  the  same  thing,  the  conspiracy  being 
established,  for  the  same  reason  it  might  be  proved,  to  show  a 
guilty  knowledge  by  his  associate:  1  Ph.  Ey.  74;  2  Buss.  Cr.  1824; 
1  Greenl.  Ey.,  sec.  Ill;  Bex  y.  Smith,  4  Car.  &  P.  411;  S.  C,  19 
Eng.  Com.  L.  578.  It  became  necessary,  therefore,  to  prove 
the  combination  or  conspiracy.  The  proof  of  this  is  not  often 
made,  by  direct,  open,  and  positive  evidence;  but  more  generally 
and  more  naturally,  by  proving  a  repetition  of  acts  of  a  charac- 
ter conducing  to  show  a  mutual  purpose.  In  such  case,  it  is 
seldom  true,  that  any  one  act,  taken  by  itself,  can  be  detected  as 
tending  to  prove  a  combination;  but  when  it  is  seen  in  connec- 
tion with  other  acts,  its  true  nature  may  be  discovered.  And 
so,  as  this  species  of  proof  is  multiplied,  a  strong  case  of  un-* 
lawful  conspiracy  is  often  established:  2  Stark.  Ev.  401;  Rex  v. 
Boberts,  1  Camp.  399. 

In  the  present  case,  the  proof  offered  and  received,  was,  that 
a  day  or  two  before  the  defendant  passed  the  bill  in  question, 
he  was  present  at  a  tavern  in  Southford,  with  Wilson,  a  pre- 
tended stranger  to  him,  when  Wilson  put  off,  at  a  store  near 
by,  one  of  these  counterfeit  bills.  Again,  on  the  same  day, 
while  together  as  travelers  through  a  turnpike  gate,  Wilson  re- 
peated his  crime.  And  so,  on  the  evening  of  the  very  day  on 
which  the  prisoner  passed  the  bill  for  which  he  was  arrested 
and  on  trial,  he  was  found  in  company  with  the  same  pretended 
stranger,  at  Oxford,  while  he  was  engaged  in  his  vocation  of  ut< 
tering  counterfeit  money.  It  would  have  been  enough  to  jus* 
tify  the  admission  of  this  evidence,  if  these  repeated  acts  of 
Wilson  had  only  conduced  to  show  the  prisoner's  knowledge  of 
ihem  and  participation  in  them;  but  it  seems  to  us,  that  they 
fell  veiy  littie  short  of  full  proof  of  the  prisoner's  guilt,  as  a 
principal,  aiding  and  assisting  in  these  crimes;  and  went  so  far 
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to  show  his  knowledge  that  the  bill  which  he  put  off  was  spuri- 
ous, as  if  he  had  passed  the  other  bills  from  his  own  pocket. 
We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  oonouxxed,  ezoepi  Exxa- 
woBTHy  J.y  who  was  absent. 

New  trial  not  to  be  granted. 

FoBontT,  Btidencb  ov  Samfna  nr  PaoeiouTiOK  lea:  Sea  Aolt  t. 
Wmam9,  46  Am.  Dea  141,  note  744. 


Clabk  v.  Whttaeeb  et  al. 

[19  Oomnoxnnrr,  819.] 

Uneawvitl  TAxnro  ov  €k>oi>s  our  or  thb  Possessioh  op  thi  OimEB, 
with  intent  to  oonvert  them  to  the  nae  of  the  taker,  is  itself  a  oonTerskm, 
and  not  merely  evidence  of  ib 

Pabtt  is  Guii/tt  or  Conykbsion,  thongh  he  did  not  personally  engage  wiA 
the  person  who  actually  took  possession  of  the  property,  and  used,  oca* 
samed,  and  disposed  of  it,  if  he  co-operated  with  him  in  those  acts  by 
aiding  and  abetting  him  in  doing  them,  and  by  his  subsequent  recogni* 
tion,  approval,  and  adoption  of  them;  and  so  siso  is  a  party*  who,  though 
having  no  active  personal  agency  in  the  takingof  theproperty,  or  in  thesnb- 
seqnent  use  or  disposition  of  it,  yet  advised  and  assisted  another  in  the 
measores  adopted  for  the  taking  of  it,  received  benefit  from  the  taking, 
and  subsequently  approved  and  adopted  it. 

Bvu  or  Damages  in  Tboysb  is  thx  VALas  or  ths  Propertt  GoNTXBmD 
with  interest  from  the  time  of  the  conversion. 

It  n  NOT  SnrnciENT  Gbound  ron  New  Trial  that  the  verdict  is  against 
the  preponderance  of  the  testimony,  nor  that  the  court  might,  on  ex- 
amining the  testimony,  reach  a  different  conclusion  from  that  arrived  at 
by  the  jury,  but  it  is  necessary  that  the  verdict  should,  in  the  opinion 
of  the  court,  be  manifestly  and  palpably  erroneous. 

Kiw  Tbial  will  not  be  Granted  roB  Exoebbivbnbbb  or  Damaoh^ 
unless  it  is  affirmatively  shown  that  they  are  exeessiTe,  and  to  what  ex* 

Tboteb.    The  opinion  states  the  case. 

Strong  and  Foster,  in  support  of  the  motion  for  a  new  triaL 

CaUin  and  Hovey,  contra. 

By  Court,  Stobbs,  J.  Those  parts  of  the  charge  to  the  juxy 
to  which  the  present  defendants  except,  involve  only  the  effect 
of  a  want  of  sufficient  notice  to  the  plaintiff  to  appear  before  the 
justices,  and  be  heard  relative  to  the  appointment  of  an  overseer 
over  him,  and  of  the  neglect  of  such  overseer  to  deposit  his  in- 
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Tentoxy  in  the  town  clerlc'B  office  witbin  the  tune  xeqmzed  bylaw, 
8o  far  as  the  defendant  Perkins  alone,  and  those  who  acted  under 
him  and  by  his  authority,  were  concerned.  But  he,  having  been 
acquitted  by  the  juiy,  has  no  occasion  to  have  the  verdict  dis- 
turbed. And  the  other  defendants  did  not  claim  to  justify  their 
acts,  constituting  a  conversion  of  the  property  in  question  under 
him  or  by  his  authoriiy  as  overseer  of  the  plaintiff;  because  it 
appears  from  the  motion  that  the  only  conversion  of  the  prop- 
erty to  which  the  plaintiff  adduced  proof,  and  for  which  he 
elidmed  to  recover,  was  conceded  to  have  taken  place  prior  to 
the  appointment  of  Perkins  as  overseer  of  the  plaintiff;  and  of 
that  conversion  alone  the  present  defendants  have  been  con- 
victed. The  charge  on  these  points,  therefore,  became  wholly 
immatiftrial  as  to  the  present  defendants,  and  they  could  not  be 
injuriously  affected  by  it.  Justice  to  them,  therefore,  does  not 
require  a  new  trial  on  this  ground:  SeUeck  v.  SiLgar  Hollow  Tumr> 
pike  Co.,  18  Conn.  468,  and  cases  cited;  Branch  v.  Doane,  17  Id. 
402.  It  has  been  urged,  that  the  charge  of  the  court  on  these 
questions,  although  applicable  only  to  the  defendant  Perkins, 
was  calculated  to  produce  a  prejudice  against  the  present  de« 
fendants  in  the  minds  of  the  juiy.  Its  natural  tendency  would 
not  be  to  produce  that  effect;  there  is  no  complaint  that  the  jury 
were  not  properly  instructed  as  to  the  application  of  the  evi« 
dence;  and  it  is  not  to  be  presumed  that  the  jury  wotdd,  con* 
traiy  to  those  instructions,  make  a  wrong  application  of  it. 
And  there  is  nothing  to  induce  us  to  believe  that  they  did  so. 
It  is  therefore  unnecessazy  for  us  to  examine  the  questions  of 
law  presented  in  this  motion. 

The  defendants  next  claim  a  new  trial  on  the  ground,  that  the 
verdict  was  against  the  evidence  in  the  cause,  in  respect:  1.  To 
the  question  whether  there  was  a  conversion  of  the  properfy; 
2.  The  participation  of  the  defendants,  or  any  of  them,  in  the 
acts  claimed  to  constitute  such  conversion;  and  8.  The  amount 
of  damages. 

We  think  that  the  evidence  proved  incontestably,  that  there 
was  a  conversion;  and  that,  with  respect  to  the  defendant  Clark, 
he  was  a  party  to  it,  and  indeed  the  principal  actor  in  it;  and 
that  it  was  effected,  by  his  direct  personal  agency.  Indeed,  it 
has  not  been  strenuously  insisted,  that  he  was  not  proved  to  be 
guilty,  if  a  conversion  was  sufficiently  shown.  Several  intelli* 
gent  and  disinterested  witnesses,  who  had  the  best  means  of 
knowledge,  their  own  ocular  observation,  testified,  that  he  in 
the  absence  and  without  the  consent  or  even  knowledge,  of  the 
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plaintiff,  personally  took  possession  of  the  house  of  the  plaintiff^ 
which  had  been,  down  to  that  time,  kept  by  him,  as  a  pnblio 
hotel  and  boarding-honse,  and  of  the  bam  belonging  to  it,  and 
of  the  properfy  in  said  buildings,  of  which  it  was  conceded  that 
the  plaintiff  was  the  owner,  consisting  principallj  of  furniture 
and  provisions  suitable  for  such  an  establishment;  set  up  and 
carried  on  there  with  the  same  business,  in  his  own  name  and  on 
his  own  account;  employed  clerks  and  agents  for  that  purpose; 
took  down  the  sign  of  the  plaintiff  and  substituted  his  own;  used 
and  consumed  a  portion  of  the  property;  mingled  it  with  sim- 
ilar articles  which  he  had  occasion  to  procure  for  the  concern; 
and,  in  his  own  name,  also  sold  and  disposed  of  the  remainder, 
and  appropriated  the  avails  to  his  own  sole  use  and  benefit;  and, 
in  short,  that,  during  the  whole  time,  he  treated  the  property, 
in  all  respects,  as  if  it  belonged  only  to  himself.  These  wit- 
nesses, the  import  of  whose  testimony,  and  nearly  its  very  lan< 
guage,  has  been  given,  were  not  only  uncontradicted,  but 
strongly  corroborated,  as  to  all  the  important  facts  stated  by 
them,  and  as  to  several  of  them,  by  the  admissions  of  the  de- 
fendant Clark  himself.  It  is  hardly  necessary  to  say,  that  this 
evidence  sufficiently  proved  a  conversion,  and  by  that  defendant, 
of  the  property. 

It  may  be  conceded,  for  the  purposes  of  this  case,  as  the  de- 
fendants claim,  that  the  taking  of  the  property  of  a  person,  for 
no  other  purpose  than  that  of  preserving  it  for  his  use,  is  or- 
dinarily not  such  a  conversion  of  it  as  will  subject  the  taker  to 
an  action  of  trover;  and  that  in  this  case,  if  the  plaintiff  was  in- 
capacitated from  managing  it,  the  taking  possession  of  it  for  its 
preservation,  would  not  amount  to  a  conversion.  That  principle, 
however,  has  no  application  here,  because,  whatever  might  have 
been  the  fact  respecting  such  incapacity,  the  evidence  clearly 
shows  that  it  was  not  taken,  by  either  of  the  defendants,  for  such 
a  purpose,  but  for  the  use  of  those  of  them  who  were  engaged 
in  the  taking  of  it.  There  was  no  testimony  in  support  of  this 
claim  of  the  defendants,  unless  it  was  that  of  Balcom,  who 
stated  only,  that  he  supposed  that  the  defendant  Clark  acted  by 
the  advice  of  Frink  (who  was  the  overseer  of  the  plaintiff  in  the 
second  stage),  but  he  professed  to  have  no  knowledge  that  such 
vras  the  case;  and  Frink,  who  vras  a  witness  introduced  by  the 
defendants,  did  not  testify  that  he  gave  any  such  advice.  This, 
which  was  the  only  evidence  on  this  point,  if  relevant,  was  of 
texy  little  weight. 

But,  whatever  may  have  been  the  original  design  with  which 
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the  property  was  taken,  the  Bubsequent  use  and  disposition  of 
it  amounted  clearly  to  a  conversion.  No  principle  is  better  set- 
tled, than  thai  an  unlawful  taking  of  goods  out  of  the  posses- 
sion of  the  owner,  is  itself  a  conversion,  and  not  merely  evidence 
of  it,  provided  the  taking  or  detention  be  with  intent  to  convert 
them  to  the  use  of  the  taker,  or  of  some  other  pefson:  Bull-  N. 
P.  44;  WUbraham  v.  jSnota,  2  Wms.  Saund.  47  g,  in  noHs; 
Ibuldea  v.  WUloughby,  8  Mee.  &  W.  640.  So  the  using  a  thing 
without  the  license  of  the  owner,  and  also  a  wrongful  sale  of 
it,  is  a  conversion:  MtUgrave  v.  Ogden,  Oro.  Eliz.  219;  Key- 
worthy.  BOL,  3  Bam.  &  Aid.  687;  S.  C,  5  Ihig.  Com.  L.  422;  Lord 
Pdre  V.  Heneage,  12  Mod.  520;  Feaiherstonhaugh  v.  Johnson,  8 
Taunt.  237;  LoveU  v.  Martin,  4  Id.  799. 

With  respect  to  the  defendant  Hall,  although  it  was  not 
shown,  that  he  was  personally  engaged  with  the  defendant 
Clark  in  the  acts  of  taking  possession  and  using,  consuming, 
and  disposing  of  the  property,  it  was  satisfactorily  proved,  by 
the  testimony  of  William  Clark,  if  it  was  entitled  to  credit,  that 
he  co-operated  with  that  defendant  in  those  acts,  by  aiding 
and  abetting  him  in  doing  them,  and  by  his  subsequent  recogni- 
tion, approval,  and  adoption  of  them.  This  witness  testified, 
that  Hall,  in  a  conversation  with  him,  before  the  plaintiff  went 
to  Worcester,  advised  that  he  should  be  sent  to  the  insane  retreat 
at  that  place;  and  in  answer  to  an  inquiry  by  the  witness,  on  the 
subject,  replied,  that  he  had  ascertained,  by  sending  to  that  in- 
stitution, that  the  plaintiff  would  be  admitted  there;  that  the 
plaintiff  was  accordingly  sent  there,  in  charge  of  one  Eoot  and 
another  person;  that  he  returned,  in  the  course  of  the  same 
week;  that  in  the  mean  time,  possession  of  his  house  and  per- 
sonal property  was  taken,  by  the  defendant  Clark;  that  after  the 
plaintiff's  return.  Hall  stated  to  the  witness,  that  his  object  was, 
to  get  the  plaintiff  away,  for  the  purpose  of  getting  possession 
of  the  house  and  property;  and  that  he  knew  that  the  plaint- 
iff would  not  be  received  into  that  institution,  when  he  was  sent 
there;  and  that  while  the  plaintiff  was  there,  and  after  posses- 
sion was  taken  by  the  defendant  Clark  of  the  property.  Hall 
stated  to  the  witness,  that  he  (Hall)  had  written  to  Boot, 
that  they  (Hall,  etc.)  had  got  things  arranged,  and  that  he 
(Boot)  might  let  the  plaintiff  "go  to  the  devil."  This  witness 
further  testified,  that  in  a  subsequent  conversation  with  Hall, 
the  latter  said,  that  **  he  knew  he  had  no  legal  possession  of  the 
property."  Other  circumstances  also,  which  need  not  be  de- 
tailed, supported  the  claim  that  Hall  co-operated  with  the 
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defendant  CQark.  No  azgnment  is  neoessazy  to  show,  that  the 
testimony  of  this  iritness,  if  credible,  was  abundantly  saffident 
to  prove  a  combination  between  them. 

The  defendants,  however,  claim,  that  his  testimony  was  so  far 
impeached  and  weakened,  by  his  relationship  to  the  plaintiff, 
and  especiall|r,  by  his  statements  on  his  cross-examination,  as 
well  as  other  testimony  of  conduct  and  declarations  by  him, 
about  the  time  when  the  alleged  conversion  took  place,  incon- 
sistent with  his  testimony  on  the  trial,  that  he  was  not  entitled 
jk>  belief.  These  were  topics  affecting  his  credibility,  which  were 
proper  to  be  presented  to  the  jury,  and  of  which,  it  is  presumed, 
the  defendants  availed  themselves,  to  the  fullest  extent,  before 
them.  There  were,  however,  explanations  of  those  acts  and 
declarations,  which  were  calculated  to  do  away  the  effect  which 
they  would  otherwise  have  in  detracting  from  his  testimony. 
And  that  particular  part  of  his  testimony,  which  went  to  prove, 
that  Hall  was  jointly  concerned  with  the  defendant,  Clark,  in 
the  conversion,  was,  moreover,  in  a  measure  corroborated,  by 
the  evidence  of  other  witnesses,  in  regard  to  his  participation  in 
those  measiures  which  were  taken  preparatory  to  obtaining  pos- 
session of  the  property.  In  view  of  the  whole  testimony  on  this 
subject,  we  are  of  opinion,  that  the  testimony  of  this  witness  on 
this  point,  was  properly  credited  by  the  jury. 

The  testimony  adduced  to  show  that  the  defendant,  Whitaker, 
acted  with  the  other  defendants  in  the  conversion  of  the  prop- 
erty, is  by  no  means  as  satisfactory  as  that  relating  to  them. 
That  there  was  evidence,  however,  conducing  to  prove  that  he 
co-operated  with  them,  can  not  be  questioned.  There  was  noth- 
ing to  show  that  he  had  any  active  personal  agency  in  the  tak- 
ing of  the  proi>erty,  or  the  subsequent  use  or  disposition  of  it; 
but  various  circumstances  were  stated  by  the  witness,  Clark, 
which  tended  to  evince  that  he  advised  and  assisted  in  the  meas- 
ures which  the  plaintiff  claimed  to  have  proved  were  taken  for 
the  purpose  of  enabling  the  defendant,  Clark,  to  obtain  posses- 
sion of  it;  that  the  acts  constituting  a  conversion  of  it,  were 
done,  at  least  in  part,  for  his  benefit;  and  that  he  subsequently 
approved  and  adopted  them.  Other  circumstances  were  stated, 
by  the  same  witness,  tending  to  show  that  Hall's  acts  in  relation 
to  the  property  were  done  with  the  knowledge  and  under  the 
direction  of  Whitaker.  His  declarations,  also,  at  various  times, 
among  which  was  one  of  a  very  strong  and  significant  character, 
were  testified  to,  tending  to  confirm  the  inference  claimed  to  be 
derived  from  those  circumstances.    This  testimony  was  met,  by 
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tiie  defendants,  "wifch  opposing  and  explanatory  eTidenoe.  It 
was  all  properly  submitted  to  tiie  jury,  whose  proyince  it  was  to 
determine  its  credibility  and  weight.  The  court  are  not  cf 
opinion  that  their  verdict  is  so  manifestly  wrong  in  this  respect 
that  it  is  our  duty  to  disturb  it. 

It  is  not  a  sufficient  ground  for  a  new  trial,  that  the  verdict  is 
merely  against  the  preponderance  of  the  testimony;  nor  that 
the  court  might,  on  an  examination  of  the  evidence,  have  come 
to  a  different  result  from  that  found  by  the  jury;  but  it  is  neces- 
sary that  the  verdict  should,  in  the  opinion  of  the  court,  be 
manifest  and  palpably  erroneous.  We  can  not  say  this  of  the 
Tcrdict  in  the  present  case,  because,  in  our  opinion,  different 
persons  might  reasonably  come  to  a  different  conclusion  from 
the  evidence  on  which  it  was  rendered.  The  inquiry,  whether 
there  is  a  combination  between  individuals  to  effect  a  particular 
purpose,  is  one  which  is  usually  of  a  complicated  character, 
and  it  was  especially  so,  in  this  case.  The  proof  of  it  consisted 
partly  of  declarations,  and  partly  of  circumstances,  from  which 
inferences  were  to  be  drawn  and  presumptions  raised  as  to  the 
main  fact  in  controversy;  the  credibility  of  the  plaintiff's  prin* 
cipsd  witness  was  to  be  determined;  and  there  was  much  con- 
flicting testimony  on  all  these  points.  Without  saying  that  there 
could  not  be  a  case  so  strong,  that,  under  such  circumstances,  a 
new  trial  should  be  granted,  on  the  ground  that  the  verdict  is 
against  the  evidence,  we  think  that  this  is  not  one  of  that 
description :  BuUdey  v.  Waterman,  13  Conn.  328. 

The  remaining  question  is,  whether  the  damages  given  by  the 
jury,  were  excessive.  The  rule  of  damages,  in  this  case,  was  the 
value  of  the  property  converted,  with  interest  from  the  time  of 
the  conversion.  In  looking  at  the  evidence  in  this  case,  we 
have  a  strong  general  impression,  that  the  damages  assessed 
were  too  large;  but  the  testimony,  as  detailed,  does  not  show, 
with  any  clearness  or  precision,  either  what  particular  articles 
were  consumed,  or  otherwise  disposed  of,  by  the  defendants,  or 
their  value.  It  is  not  sufficient  for  the  defendants,  who  seek  a 
new  trial  for  the  excessiveness  of  the  damages,  merely  to  raise 
a  doubt  whether  they  are  not  too  hurge;  but  it  is  incumbent  on 
them  to  show  affirmatively  and  most  satisfactorily,  that  they  are 
so,  and  to  what  extent;  and  for  that  purpose,  to  furnish  pre- 
cise and  definite  proof  of  the  value  of  the  property.  This  has 
not  been  done.  We  have  therefore,  no  criterion,  by  which  we 
can  determine  whether  the  damages  are  excessive,  or  not;  or  if 
they  are  excessive,  at  what  sum  they  should  have  been  assessed* 
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We  can  not,  in  the  absence  of  clear  evidence  to  show  what  they 
shonld  have  been,  say  that  the  juiy,  in  this  respect,  hare  mani* 
festly  erred. 
A  new  trial  is,  therefore,  not  advised. 

In  this  opinion  the  other  judges  concurred. 

Wajtb,  J.,  thought  the  damages  excessive;  but  still,  as  there 
had  been  two  trials,  he  would  not,  for  that  reason,  disturb  the 
verdict. 

New  trial  not  to  be  granted. 

MxASDBS  07  Damaoxs  IK  Tbovxb:  Sm  Lee  v.  MeOhewet  44  Am.  Deo.  40S, 
note  602;  where  other  cases  are  collected;  also  Otuiie  y.  Wcurd^  2D  Oonn.  207, 
and.JJicrel  v.  HtMeM,  26  Id.  391,  citing  the  principal  case. 

Ksw  Tbial  bsgause  Vxbdiot  is  AOAnrsT  Evidsnox,  whxn  GsAimD:  See 
Chrriah  ▼.  Naaon^  39  Am.  Dec  680,  note  692,  where  other  cases  are  collected. 
The  principal  case  is  cited  in  Watere  v.  BriOol,  26  Conn.  406,  to  the  point 
that  the  power  to  grant »  new  trial  is  to  foe  invoked  only  when  it  is  manifnsi 
that  injustice  has  been  done  foy  the  verdict. 

Thb  FBoroirAL  cask  is  DSRDroniSHKD  in  EUl  ▼•  Hayu,  88  Conn.  636. 
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Hudson  v.  Layton. 

[6  HABBDrOTON.  74.] 

To  Dmbxb  Sfboifio  Pbbvobxakcb  ov  Ck)NTRAOT,  the  making  of  the  agree- 
ment  and  ita  terma,  the  conaideration  npon  which  it  waa  foonded,  and 
the  time  of  ita  execution,  moat  be  clearly  eatabliahed. 

Bswawio  pEBTOBiCAircB  OF  CoNTiucT  WILL  NOT  BB  Entoboed  where  the 
time  of  the  making  of  the  agreement  and  ita  conaideration  are  left  in 
doabt  and  nncertainty. 

CSouBTR  OF  Equitt  Rbfubb  theib  An>,  after  the  lapse  of  a  considerable 
length  of  time,  where  there  haa  been  a  want  of  reaaonable  diligence. 

Appeal  from  the  decree  of  the  chancellor.  The  facts  are 
stated  in  the  opinion. 

SauMniry  and  Saies^Jun.^  for  the  complainant. 

LayUm  and  Bayard,  for  the  respondent. 

By  Oourt,  Booth,  0.  J.  The  specific  performance  of  contracts 
is  not  a  matter  of  right,  but  rests  in  the  sound  discretion  of  the 
court,  regulated  by  general  rules  and  principles,  and  not  depend- 
ent upon  whim  or  caprice:  2  Story  on  Con.,  sec.  742.  Where 
a  contract  respecting  lands  is  in  writing,  and  is  certain,  fair, 
equal,  and  mutual,  and  founded  upon  adequate  consideration,  a 
court  of  equiiy  will  decree  a  specific  performance :  2  Id. ,  sec.  751 ; 
Sugden,  c.  4,  sec.  2,  p.  191.  But  if  the  intention  of  the  parties, 
or  the  motive,  inducement,  or  consideration  for  entering  into 
the  contract  can  be  ascertained  only  by  conjecture;  or  where,  by 
lapse  of  time,  the  case  is  inrolved  in  doubt  or  uncertainty;  and 
generally,  where  under  the  circumstances  of  the  case,  the  court 
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is  unable  to  do  exact  justice  between  the  parties,  a  specific  per- 
formance will  not  be  decreed;  but  the  complainant  will  be  left 
to  his  remedy  at  law.  The  refusal  of  a  court  of  equity  to  inter- 
f  ere,  inflicts  no  injury  upon  the  complainant.  The  decision  in 
no  wise  affects  his  rights  to  proceed  at  law  for  the  recovery  of 
whatcTcr  damages  he  may  be  entitled  to;  but  is  the  mere  dec- 
laration of  an  opinion  that  his  case  is  not  one  where  the  aid  of  a 
court  of  equity  can  be  invoked:  2  Story  on  Oon.,  sees.  767,  769, 
787. 

The  bill  alleges  that  the  complainant  was  in  possession  of, 
and  had  a  right  or  interest  in  three  houses  and  lots  in  Milford; 
one  of  which  was  a  saddler's  shop;  that  the  defendant  on  the 
thirteenth  of  July,  1811,  instituted  an  ejectment  for  one  of  the 
lots  designated  in  the  bill  as  number  3;  that  pending  the  eject- 
ment, an  agreement  of  compromise  was  entered  into  in  writing, 
between  the  parties,  at  the  October  term,  1813,  of  the  late  su- 
preme court;  the  terms  of  which  agreement  are,  as  is  alleged, 
set  forth  in  the  paper  writing  produced  at  the  hearing  of  this 
cause,  and  signed  by  the  parties,  but  without  any  date.  The 
complainant  prays  an  account,  from  the  first  of  January,  1814, 
of  the  rents  and  profits  of  the  premises  mentioned  in  the  paper 
writing;  and  if  the  debt  is  discharged,  that  the  defendant  may 
be  compelled  to  convey  the  Milford  property  (excepting  the 
saddler's  shop)  to  the  complainant;  and  if  the  debt  is  overpaid, 
that  the  defendant  may  be  decreed  to  pay  the  excess.  To  decree 
a  specific  performance  in  the  case,  not  only  the  fact  of  making 
the  agreement,  and  its  terms,  must  be  clearly  ascertained,  but 
the  consideration  on  which  it  was  founded,  must  be  established 
by  distinct  and  unequivocal  evidence:  and  as  the  time  of  making 
the  agreement  is  a  very  material  fact  under  the  circumstances  of 
the  case,  the  complainant  should  prove  it  by  unquestionable 
testimony.  The  defendant  admits  the  paper  writing;  but  posi- 
tively denies  that  it  was  made  or  signed,  at  the  time,  or  for  any 
such  purpose,  or  upon  any  such  consideration,  or  that  he  went 
into  possession  under  it,  as  is  alleged  by  the  complainant.  In- 
stead of  taking  the  testimony  of  Messrs.  Bidgely  and  Clayton, 
the  attorneys  of  the  parties,  in  whose  handwriting  the  papez 
was  drawn  up,  and  who  were  best  acquainted  with  the  circum- 
stances of  the  case,  and  might  have  been  examined  at  the  time 
of  executing  his  commission,  the  complainant  resorts  to  the 
testimony  of  his  two  sisters;  who,  after  the  lapse  of  thirty  years, 
undertake  to  fix  the  precise  time,  and  depose  to  the  making  and 
eonsideration  of  the  agreement,  without  any  knowledge  of  it, 
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except  what  they  derived  from  a  converBatioii  between  the  par- 
ties. Independently  of  the  uncertainty  of  parol  evidence  after 
the  lapse  of  so  many  years,  the  testimony  of  these  witnesses  is 
at  variance  with  the  acts  and  admissions  of  the  complainant  on 
the  same  subject. 

In  the  year  1843,  he  filed  a  bill  against  the  defendant  for  a 
specific  performance  of  the  same  agreement,  alleging  that  it  was 
entered  into  by  these  same  parties  in  reference  to  another  trans- 
action, that  it  was  founded  upon  a  different  consideration,  and 
made  two  or  three  years  prior  to  the  time  mentioned  in  the  pres- 
ent bill.  The  former  biU  states  that  the  complainant's  real 
property  had  been  taken  and  sold  under  execution  process,  and 
purchased  by  the  defendant;  that  a  rule  was  obtained,  on  the 
part  of  the  complainant,  to  show  cause  why  the  judgment  and 
execution  should  not  be  set  aside;  that  pending  this  rule,  the 
paper  writing  upon  which  the  present  suit  is  founded  was  drawn 
up,  and  the  agreement  made  in  consideration  of  a  compromise 
of  the  rule.  It  is  conceded,  according  to  modem  decisions,  that 
a  bill  in  equity  is  not  evidence  against  the  complainant  of  the 
truth  of  the  facts  contained  in  it,  so  far  as  they  may  be  taken  as 
the  suggestion  of  counsel.  But  a  biU  is  always  evidence  for  the 
purpose  of  proving  as  a  fact,  that  it  was  filed  or  dismissed. 
And  surely  in  another  suit  in  equity,  between  the  same  parties, 
and  upon  the  same  subject-matter,  the  dismissed  bill  would  be 
proper  evidence  to  prove  as  a  fact,  that  it  contained  a  certain 
statement,  which,  whether  true  or  false,  differs  entirely  from 
that  contained  in  the  bill,  upon  which  the  complainant  seeks 
the  aid  of  the  court.  So  also  does  the  recital  in  the  deed  from 
Workman  to  the  complainant  contradict  his  statement  in  the 
present  bill,  and  the  testimony  of  his  sisters;  and  accords  with 
the  statement  contained  in  the  bill  which  was  dismissed.  The 
recital  shows  that  tbe  agreement  was  entered  into  in  the  year 
1810,  pending  the  rule  to  set  aside  the  sheriff's  sale;  whereas 
the  present  bill  states  that  the  agreement  was  made  and  the 
paper  writing  signed  in  October,  1813,  pending  the  action  of 
ejectment,  and  for  the  purpose  of  compromising  that  suit.  The 
recital  is  evidence  against  the  complainant  as  an  admission,  but 
not  conclusive,  as  tiie  defendant  was  not  a  party  to  the  deed. 
The  complainant,  therefore,  had  a  right  to  repel  or  explain  the 
admission;  but  not  having  attempted  to  do  either,  the  statement 
in  his  present  bill,  both  as  to  the  time  and  consideration  of  the 
agreement,  is  not  sustained  by  sufficient  evidence,  and  the  sub- 
ject is  left  in  doubt  and  uncertainty. 
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But  besides  the  discrepancj  between  the  complainant's  bill 
and  his  acts  and  admissions,  no  adequate  consideiation  appears 
to  support  the  agreement.     No  motive  or  inducement  existed 
on  the  part  of  the  defendant  to  make  it;  and  no  right  at  law  or 
in  equity  was  surrendered  or  suspended  on  the  part  of  the  com- 
plainant.   Why  should  the  defendant  have  agreed  to  the  terms 
mentioned  to  have  been  made  by  way  of  compromise  to  the 
ejectment,  or  of  the  title  to  the  premises  purchased  by  him  at 
sheriffs  sale?    The  judgment  and  execution  under  which  the 
sale  was  made,  would  have  been  conclusiye  eyide^^ce  against  the 
complainant  on  the  trial  of  the  ejectment.     His  title,  whatever 
it  was,  became  vested  in  the  defendant,  as  purchaser.     What 
was  there  then  to  compromise  ?    If  Hudson  had  no  title;  and 
the  legal  title,  as  he  alleges,  was  in  his  infant  daughter,  Betsey 
Hudson,  then  about  five  or  six  years  old;  his  agreement  with 
Layton  could  not  protect  the  latter  from  the  assertion  of  the 
daughter's  title,  at  any  time  during  the  period  of  her  infancy,  or 
within  ten  years  after  her  arrival  to  full  age.     The  case  then  is 
simply  this:  Layton,  in  the  year  1813,  when  iliis  transaction  is 
said  by  the  complainant  to  have  taken  place,  having  title  to  the 
lands  under  a  sale  and  deed  made  by  the  sheriff,  prosecuted  an 
ejectment  against  Hudson  to  obtain  possession,  which  he  must 
inevitably  have  recovered.    But  he  agrees  to  take  possession  un- 
der the  authority  of  Hudson,  and  hold  as  a  mortgagee;  to  treat 
the  lands  so  purchased  by  him  as  mortgaged  for  the  payment  of 
his  own  debt  against  Hudson;  to  apply  the  rents  and  profits  in 
discharge  of  such  debt;  and  when  discharged,  to  convey  part  of 
the  premises  to  Betsey  Hudson,  who  already  held  the  legal  title, 
over  which  neither  the  complainant  nor  the  defendant  could 
have  any  control;  and  who  might  at  any  time  during  her  infancy, 
or  within  ten  years  after  it  ceased,  have  turned  Layton  out  of 
possession,  and  recovered  the  mesne  profits  for  her  own  use.    It 
is  impossible  from  any  evidence  in  this  cause,  to  determine  with 
certainty,  when  this  paper  writing  was  made;  what  was  its  true 
consideration;  or  to  what  transaction  it  had  reference;  whether 
to  the  ejectment  in  1813,  or  to  the  rule  for  setting  aside  the 
judgment  and  execution  in  1810.    The  most  probable  conjecture 
is,  that  it  was  drawn  up  as  the  proposed  basis  of  some  ulterior 
arrangement;  which  from  some  cause,  now  inexplicable,  was  not 
carried  into  effect.    The  conduct  of  the  complainant  accords 
with  this  conjecture.    He  says  the  paper  writing,  when  signed 
in  October,  1818»  was  delivered  to  him,  and  has  been  retained 
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1  in  his  posaession  eyer  since.    It  does  not  appear,  nor  does  he 

\  allege,  that  he  ever  communicated  to  his  daughter  the  existence 

of  this  paper  taken  for  her  benefit,  and  to  which  so  much  im- 
portance was  attached.  She  became  the  wife  of  Philip  Work- 
man, died  many  years  after  the  agreement  was  made,  and  left  to 
survive  her  an  only  child,  her  heir  at  law,  and  Workman,  her 
husband;  to  whom,  on  the  death  of  the  child,  the  legal  title 
passed,  under  the  intestate  laws.  After  the  lapse  of  fourteen 
years  from  the  death  of  Betsey  Hudson,  the  complainant,  on 
the  thirteenth  of  August,  1841,  obtains  a  deed  from  Workman 
for  the  legal  title  to  two  of  the  houses  and  lots  in  Mil  ford. 
During  a  period  of  at  least  thirty  years  no  demand  is  made  on 
the  defendant  for  an  account,  or  touching  any  other  matter  in 
relation  to  this  agreement;  either  by  or  on  behalf  of  Hudson, 
his  daughter,  her  child,  or  her  surviving  husband.  The  whole 
subject  slumbers  in  oblivion,  until  the  complainant's  first  bill  is 
filed  in  1843;  in  which,  as  in  the  present  bill,  he  prays  for  an 
account,  and  that  the  defendant  may  be  compelled  to  give  him 
a  deed  of  conveyance  for  the  premises  in  question;  at  the  same 
time  insisting  that  the  legal  title  had  already  been  conveyed  to 
him  by  Workman's  deed. 

The  complainant,  therefore,  has  failed  to  sustain  the  case  pre- 
sented in  his  bill.  The  time  when  the  agreement  was  made,  the 
transaction  to  which  it  refers,  the  consideration  or  inducement 
for  making  it,  all  depend  on  mere  conjecture,  and  are  involved 
in  uncertainty. .  Accompanying  these  difficulties,  which  embar- 
rass the  case,  is  the  strong  objection  arising  from  lapse  of  time. 
In  such  case,  where  there  have  been  laches  and  neglect,  a  court 
of  equity  remains  passive,  without  reference  to  the  usual  pre- 
sumption of  payment,  or  analogy  to  the  statute  of  limitation. 
It  is  the  established  doctrine  of  courts  of  equity  to  refuse  their 
aid,  or  to  interfere,  after  a  considerable  length  of  time,  and 
where  there  has  been  a  want  of  reasonable  diligence.  The  doc- 
trine is  founded  on  public  policy,  the  peace  of  society,  and  the 
difficulty  of  doing  entire  justice,  when  the  original  transac- 
tions have  become  obscure  by  time,  and  the  evidence  may  be 
lost,  or  depends  on  the  precarious  memoiy  of  vritnesses:  See 
Fertina  t.  Oarimell,  decided  by  this  court,  4  Harr.  (Del*)  270 
[42  Am.  Dec.  753],  and  the  cases  there  cited;  HoU  t.  Rogers^  8 
Pet.  4S8. 

The  opinion  of  the  court  is,  that  the  complainant  not  having 
made  out  a  case  proper  for  the  interposition  of  a  court  of  equity. 
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the  decree  of  the  ohanoellor  be  sSExmed,  and  ihat  the  oomplaiii* 
ant  pay  the  eosts. 
Deoree  aflbmed. 

Spionno  PiBTOBiCASQi  vor  Dbobbed  urlob  OoofBuat  is  Olbab  aitd 
OmuxKi  See  BcMm$  ▼•  McKnightt  46  Am.  Deo.  408,  note  411,  where  other 
eiMi  ere  oolleoted. 

Lafsb  ov  Tim  as  Bab  to  Snocivza  Pxbiobiiaiiob:  See  Andreufe  y.  SuiU 
SeofH  43  Am.  Dec.  63,  note  68;  Bryan  ▼.  Ix^fhu^  Adm*n,  30  Id.  242,  note 
MB;  Patenony.  J/oH^  34Id.  474;  Jtogert ▼.  ^cwwefflrsb 33 M.  836^ note 646| 
Witttr.  SmUh,  31  U.  274,  note 277. 
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Lakieb  V.  MoGabb. 

[9  Tlowbul,  83.] 

KoCT  Oivnr  nr  Kamb  ov  Firm  bt  Ove  Faxivkr  far  liui  own  prifmte  debfeii 
and  known  to  be  bo  given  by  the  person  taking  it»  does  not  bind  the 
other  partners,  unless  they  were  preTiondy  oonsolted  and  consented  to 
the  transaction. 

On  Pabtkib  oak  Bird  his  (^opabtnbbs  bt  Non  or  Kamb  ov  Fzbx 
in  those  partnerships  only  that  are  engaged  in  a  trade  or  concern  in 
which  the  issning  or  transfer  of  bills  is  necessary  or  nsnal,  unless  express 
authority  for  the  purpose  is  given. 

CoMPAHT  FoRMKD  TO  Opsratk  Stxak  Saw-ioll  Is  uot  a  partnership  hav- 
ing the  right  to  issue  bills.  And  a  note  signed  by  one  stockholder  in 
such  company,  and  by  another  indorsed  over  to  the  latter's  creditor,  in 
payment  of  his  own  individual  debt,  is  in  effect  the  note  of  those  two 
stockholders  only. 

Wbibs  SuBSiQUEirr  Aoknowlxdomsnt  is  Bsuxd  on,  it  must  be  ezplidl 
and  express. 

Afpxal  from  Gtadsden  circuit  court.    The  opinion  states  the 


Carmack^  for  the  appellants. 

Duponi,  for  the  appellee. 

By  Oourt,  BALfrzEXx,  J.  This  is  a  suit  in  chancery  to  recover 
upon  a  note  purporting  to  be  executed  by  Cervantes  Harris,  as 
treasurer  of  the  Quincy  Steam  Saw-mill  Company.  The  author- 
ity of  Harris  being  denied,  an  effort  is  made  to  sustain  it  by  the 
position  that  he  was  also  a  member  of  the  company,  and  as  such 
had  a  right  to  execute  notes  in  the  name  of  the  firm;  and  sec- 
ondly, that  West,  the  party  charged  as  another  member  of  the 

ITS 
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&rm,  acquiesced  in  the  notes  executed^  and  neither  repudiated 
nor  rejected  them.  Conceding  that  Harris  signed  the  note  as  a 
member  of  the  firm,  the  question  arises  as  to  its  obligation  upon 
the  other  members,  and  particularly  upon  West,  regarded  now 
as  the  only  responsible  party.  If  the  company  had  been  in- 
debted to  McCabe  for  articles  purchased  of  him  which  were  nec- 
essaiy  for  the  concern  and  in  their  usual  line  of  business,  we 
presume  there  would  be  no  difficulty.  But  McCabe  had  no 
claim  against  the  company.  His  claim  was  against  Lanier  for 
a  debt  unconnected  with  the  company,  and  he  took  this  note, 
by  the  statement  in  the  bill,  **  believing  Lanier  to  be  in  failing 
circumstances  and  unable  to  make  any  better  arrangement  for 
the  payment  of  the  debt."  It  is  too  well  settled  to  be  now  dis- 
puted, that  *'  where  a  note  is  given  in  the  name  of  the  firm  by 
one  of  the  partners  for  the  private  debt  of  such  partner,  and 
known  to  be  so  by  the  person  taking  the  note,  the  other  part- 
ners are  not  bound  by  such  note  unless  they  have  been  pre- 
viously consulted  and  consent  to  the  transaction:"  Dob  v.  Hal" 
sey,  16  Johns.  38  [8  Am.  Dec.  293];  Livingston  v.  Hastie,  2  Cai. 
246;  Lansing  v.  Oaine,  2  Johns.  300  [3  Am.  Dec.  422];  Livingston 
V.  Eoosevelt,  4  Id.  251  [4  Am.  Dec.  273];  Laveriy  v.  JBurr,  1 
Wend.  631;  Chitty  on  Bills,  47.  In  such  case  it  lies  upon  the 
creditor  to  show  that  his  debtor  had  authority  so  to  give  him 
the  joint  security  of  the  firm:  prima  fade  the  transaction  is 
fraudulent  on  the  part  of  both  debtor  and  creditor:  Bailey  on 
Bills,  57;  Green  v.  DeaJcin^  2  Stark.  347;  Williams  v.  WaJbridge,  3 
Wend.  415.  We  have  considered  the  case  most  favorably  to 
McCabe.  by  treating  this  as  a  partnership  concern  having  the 
right  to  issue  bills,  but  are  satisfied  that  no  such  authority  ex- 
ists as  to  this  company,  except  it  be  given  by  their  articles  of 
association  or  otherwise.  The  paiinership  must  be  in  a  trade  or 
concern  to  which  the  issuing  or  transfer  of  bills  is  necessary  or 
usual;  for  otherwise  a  copartner  will  not  be  liable  for  the  act  of 
his  partner  unless  he  gave  express  authority.  Therefore  a  di- 
rector or  shareholder  in  a  mining  or  gaslight  company,  or  a 
partner  in  a  farm,  is  not  liable  like  a  partner  in  trade  for  eveiy 
bill  issued  without  his  authority:  Chitty  on  Bills,  39-46;  Dicbin- 
son  V.  Valpyy  10  Bam.  &  Cress.  128;  S.  C,  6  Man.  &  R.  126; 
Livingston  v.  Boosevelty  4  Johns.  267  [4  Am.  Dec.  273.] 

Nor  do  we  consider  that  there  was  a  subsequent  approbation, 
acknowledgment,  or  admission  as  made  out  in  the  bill  and  an- 
swer, to  fix  the  liability  of  West.  There  must  be  an  acknowl- 
edgment to  the  plaintiff  or  some  prior  holder  of  the  bill,  and  it 
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must  be  explicit  and  express:  Chit.  46.  So  far  we  have  treated 
the  note  as  signed  bj  Harris  "without  reference  to  the  indorse- 
ment bj  Lanier.  This  does  not  in  our  opinion  alter  the 
case.  There  was  a  signing  by  one  stockholder  and  an  indorse- 
ment by  another  of  a  note  passed  by  the  latter  for  his  individ- 
ual  use.  This  is  in  effect  but  the  making  of  a  note  by  two  of 
the  members  of  the  company  in  a  form  different  from  an  ordi- 
nary note  signed  by  the  two,  but  does  not  vary  the  rule  which 
requires  that  a  note  so  given  should  be  with  the  consent  of  those 
sought  to  be  charged,  and  if  not  it  imposes  no  obligation  upon 
them.  Instances  have  been  cited  of  a  recovery  upon  bills  and 
notes  issued  by  a  firm  and  passed  by  an  individual  member  in 
good  faith  for  his  own  use.  This  may  well  be  where  a  company 
indebted,  by  the  consent  of  all  the  members,  give  a  note  or 
bill.  Sometimes  a  recovery  has  been  had  on  a  bill  or  note 
of  this  kind  fraudulently  put  in  circulation,  but  being  in  the 
hands  of  a  bona  fide  holder.  But  there  is  nothing  of  the  kind 
here  either  by  proof  or  the  admission  of  the  parties,  indeed  the 
very  contrary  appears.  McCabe  however,  as  assignee  of  Lanier, 
stands  in  his  place  to  the  extent  of  the  note  with  the  company 
if  anything  shall  be  due  to  him  on  a  settlement  of  their  affEurs, 
and  if  he  thinks  proper  his  bill  may  be  continued  for  an  ac- 
count and  settlement  with  that  view.  If  this  however  be  un- 
necessary by  the  state  of  their  affiedrs  and  is  declined,  then  the 
bill  of  complaint  should  be  dismissed. 

It  is  therefore  decreed  and  ordered  that  the  decree  of  the  cir- 
cuit court  be  and  the  same  is  hereby  reversed  and  set  aside  as 
to  West,  and  the  cause  remanded  to  that  court  with  directions 
to  allow  the  complainant,  if  he  chooses  to  have  an  account  and 
settlement  of  the  affairs  of  that  steam  saw-mill  company  or  to 
amend  his  bill  to  allege  express  ratification  by  West,  and  for 
other  proceedings  consistent  with  equity,  and  if  not  that  his  bill 
be  dismissed  with  costs  as  to  West. 


PowFF  OF  Pabtvxr  TO  Biio)  Fntlc  BT  NoTB:  See  Andrews  v.  Plantenf 
Banky  45  Am.  Deo.  300,  note  302. 

ACKNOWLIDOMBNT  TO  TaKI  I>BBT  OUT  OF  StATUTI:  &«  SnUon  V.  BWTUMf 

S3  Am.  Deo.  246,  i>olse  249,  where  other  oaees  are  eoUeoted. 
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SbOTH's  Adm'bS  v.  POITHBESS  ET  AL. 

[9  FliOMZDA.  93.] 

Wm^  Separate  Estate  is  Liable  in  Equity  for  payment  of  jadgmenti 
against  her  hnsband  on  notes  given  by  him  for  materialB  and  merchan- 
diee  used  for  her  maintenance  and  support  and  for  the  benefit  of  her  es- 
tate, where  he  is  insolvent,  and  executions  issued  on  such  judgments 
have  been  returned  unsatisfied, 

Appbal  from  the  Jackson  oiromt  court.    The  opinion  states 
the  case. 

Woodward,  for  the  appellants. 

Yonge,  for  the  appellees. 

Bj  Court,  Lanoastsb,  J.  This  case  comes  from  Jackson  oir- 
onit  court,  and  is  a  bill  in  chancery  of  the  administrator  and 
administratrix  of  John  Smith,  deceased,  to  make  the  settled 
separate  estate  of  Mary  E.  Cheeseborough,  wife  of  William  B. 
Cheeseborough,  liable  for  the  payment  of  debts  contracted  by 
William  B.  Cheeseborough,  who  was  acting  agent  on  said  estate 
for  his  said  wife,  for  supply  and  improvement  of  said  estate,  and 
which  contracts  were  for  the  comfort,  accommodation,  and  ad- 
vantage of  his  wife,  the  said  Mary  E.  Cheeseborough,  and  made 
with  her  assent  and  sanction.  The  debts  were  contracted,  one 
with  John  B.  Chapman  for  lumber  and  plank  appropriated  in 
the  erection  of  a  dwelling-house,  carriage-house,  negro-houses, 
gin-house,  stables,  etc.,  on  the  said  separate  estate  of  his  said 
wife,  amounting  to  the  sum  of  six  hundred  and  forty-seven  dollars 
and  sixty-nine  cents;  and  another  for  goods,  wares,  and  mer- 
chandise for  the  benefit  of  his  said  wife,  the  said  Mary,  and  for 
the  support  and  maintenance  of  her  said  separate  estate,  with  one 
Washington  Chapman  for  the  sum  of  one  hundred  and  tweniy-six 
dollars  and  eleven  cents.  William  B.  Cheeseborough  gave  his 
separate  notes  for  these  two  demands,  which  came  regularly  to  the 
intestate  of  the  complainants  by  assignment.  Suits  were  brought 
upon  them,  judgment  obtained,  execution  issued  against  the 
said  William  B.  Cheeseborough,  and  a  return  had  thereon  of  no 
property  found."  To  this  bill  the  defendants  demurred  and  al- 
lege as  ground  of  demurrer  want  of  equity  in  the  bill;  that  ad- 
mitting the  facts  in  the  bill  as  true,  the  parties  have  taken  Mr. 
William  B.  Cheeseborough's  notes  in  payment,  upon  which  suit 
had  been  brought;  that  having  contracted  with  the  agent  and 
given  him  credit,  they  can  not  hold  the  principal  bound.     It  is 
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alleged  in  the  bill  that  the  lumber  bought  of  John  B.  Chapman 
was  applied  in  the  conBtruction  of  a  dwelling  and  other  houses 
on  the  trust  estate,  and  enhanced  its  comfort  and  permanent 
Talue;  that  the  goods  bought  were  for  the  support  and  mainte- 
nance of  said  estate;  that  the  supplies  were  furnished  with  the 
assent  and  sanction  of  the  cefUui  que  trust.  It  may  be  true  in 
general  in  commercial  transactions,  that  where  one  deals  with 
and  trusts  the  agent  he  can  not  hold  the  principal  bound,  but 
where  an  estate  depends  on  equify  for  its  existence  it  should  do 
equity. 

In  this  case  the  cestui  que  trust  knows  of  these  contracts,  when 
made  assents  to  and  sanctions  them.    Her  trust  estate  has  the 
advantage  of  the  one  in  permanent  improyements  and  repairs,  in 
the  other  of  support  and  subsistence.     She  herself  has  the  bene- 
fit of  the  services  of  her  husband,  who  is  insolvent,  bj  appro- 
priating his  whole  time  and  attention  to  her  business.    She 
is  rich — ^he  is  worth  nothing.     She  receives  and  enjoys  the  ben- 
efits of  these  contracts,  and  is  now  willing  to  evade  their  respon- 
sibility.   Permits  her  husband  (whom  she  knows  to  be  insolvent) 
to  liquidate  these  demands  with  his  own  notes,  and  coolly  says 
to  the  complainants,  you  have  elected  the  agent  as  your  debtor, 
make  what  you  can  out  of  him.     To  tolerate  such  a  proceeding 
would  (it  seems  to  the  court)  assist  husband  and  wife  in  cases 
where  she  has  a  separate  estate  to  defraud  and  deceive.    Let  it 
not  be  said,  that  because  the  husband  is  bound  for  the  support 
and  maintenance  of  the  wife  therefore  such  contracts  are  made 
by  him  properly  for  that  purpose,  and  her  estate  is  not  responsi- 
ble for  them.    Howsoever  true  it  may  be  that  the  husband  is 
bound  to  support  and  maintain  his  wife  as  a  general  rule,  cases 
like  the  present,  will  as  they  must,  form  exceptions;  but  in  any 
event  they  can  furnish  no  ground  to  justify  or  defend  fraud.    A 
poor  husband  is  not  bound  to  support  his  lich  wife  by  cheating 
his  neighbor,  and  she  will  not  be  permitted  to  aid  in  the  decep« 
tion,  enjoy  and  thrive  by  the  fruits  of  it,  and  disclaim  all  lia- 
bility.    If   the  husband  had  been  able  and  had  paid  these 
demands  he  would,  in  equity,  be  entitled  to  have  them  refunded 
to  him  from  the  proceeds  and  profits  of  the  wife's  equitable  estate : 
North  American  Coal  Co.  v.  Dyett,  7  Paige's  Ch.  13. 

With  equal  equity  the  complainants  may  set  up  the  same  de- 
mand against  the  same  estate.  The  property  was  bought  for 
the  trust  estate,  is  mainly  in  permanent  fixtures  on  it,  and  has 
not  been  paid  for:  Cater  v.  Eveleighy  4  Desau.  Eq.  (S.  C.)  20 
[6  Am.  Dec.  596],  and  Durr  v.  Bowyer,  2  McCord's  Oh.  869. 

▲k.  Dao.  Vol..  XLVm— la 
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It  ia  therefore  ordered,  adjudged,  and  decreed  by  the  courts 
that  the  appeal  be  sustaiiied,  the  judgment  and  decree  below  be 
reyersed,  the  demurrer  be  oyerruled,  and  that  the  appellees  an* 
Bwer  the  bill  in  the  court  below. 


Flint  Biveb  Sxeulmboat  Go.  v.  Robebts  et  al. 

(2  TuXMWAt  102.] 

Ko  Valid  Judomxnt  can  bi  Rendeked  against  a  DxnNDAirr  who  ha» 
not  had  notice,  either  aotaal  or  constrnctiYe. 

Statutes  Caloulatsd  to  Opebate  against  Pbinoiples  of  Ooimeir 
Right,  reason,  and  justice,  are  null  and  void. 

Statute  Whigh  Authorizes  Rendition  of  Judgment  without  a  Jubt 
contravenes  the  provision  of  the  oonstitation  of  Florida,  that  "the  right 
of  trial  by  jury  shall  forever  remain  inviolate,"  and  is,  therefore,  void. 

Statute  of  Januabt  4,  1847,  Authorizing  Coubt  to  Rendeb  Judg- 
ment without  a  jury,  but  upon  the  affidavit  of  the  plaintiff  alone,  and 
without  notice  to  the  defendant^  is  unoonstitutiona],  null,  and  void. 

Ebbob  to  the  Franklin  circuit  court.  The  opinion  states  the 
case. 

W.  O,  M.  Davis,  for  the  plaintiff  in  error. 

Carmack  and  Baker,  for  the  defendants  in  error. 

By  Court,  Douglas,  0.  J.  This  case  came  up  by  writ  of  error 
from  a  judgment  rendered  bj  a  judge  of  the  circuit  court,  at 
chambers,  at  Apalachicola,  in  Franklin  county,  on  the  fifth  day 
of  June,  A.  D.  1847,  tmder  the  peculiar  provisions  of  the  second 
section  of  an  act  of  the  general  assembly  of  this  state,  ''ap- 
proved January  4, 1847,"  Thompson's  Digest,  414,  which  pro- 
vides that,  **  whenever  any  captain,  pilot,  engineer,  first  or  second 
mate,  fireman,  deck-hand,  merchant,  builder,  material-man,  or 
any  other  person  employed  in  or  for  materials,  goods,  or  supplier 
furnished  any  steamboat,  lighter,  or  other  water  craft  navigating 
or  running  on  the  Apalachicola  river,  and  bay  of  Apalachicola,^ 
shall  have  any  claim  for  services  rendered  on  board  the  same,  or 
for  provision  stores,  or  work  and  labor  done,  shall  be  desirous 
of  collecting  the  same  upon  the  said  debt  becoming  due,  and 
refusal  to  pay  the  same  upon  demand  made,  he,  she,  or  they» 
may  upon  application  to  any  judge  of  the  circuit  court  in  any 
county  in  which  said  steamboat,  lighter,  or  other  water  craft,  may 
then  lie,  upon  the  same  arriving  at  the  landing,  port,  or  place  of 
destination  to  which  the  same  has  been  freighted,  make  affidavit 
before  the  said  judge,  of  the  amount  due  him,  her,  or  them,  for 
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any  labor»  services,  or  supplies,  by  him,  her,  or  them  done  and 
performed,  or  provisions  or  stores  famished  said  steamboat,  or 
other  water  craft,  and  specify  the  name  thereof.  Whereupon 
the  said  judge  shall  grant  an  order  to  the  clerk  of  the  circuit 
court  of  the  county  where  the  proceedings  shall  have  been  com- 
menced, requiring  said  clerk  to  enter^p  judgment  upon  said 
a£ELdavit  in  favor  of  said  applicant  for  the  amount  sworn  to  be 
due;  and  it  shall  be  the  duiy  of  said  clerk  to  issue  instanter  an 
execution  therefor  against  the  owner  or  owners  of  said  steam- 
boat, lighter,  or  other  water  craft,  to  be  directed  to  the  sheriff 
of  the  couniy,  whose  duiy  it  shall  be  forthwith  to  levy  said  exe- 
cution upon  the  said  steamboat  or  other  water  craft,  and  adver- 
tise and  sell  the  same  under  the  same  rules  and  regulations  as 
govern  sheriffs'  sales  in  other  cases,  provided  the  said  demand 
exceeds  the  sum  of  fifty  dollars."  (If  said  sum  shall  be  for  fifty 
dollars  or  less,  then  and  in  that  case  the  application  shall  be 
made  to  a  justice  of  the  peace,  etc.     Ibid,) 

An  affidavit  was  made  before  said  judge  by  one  Luther  D. 
Roberts,  agent,  claiming  for  Roberts,  Allen  &  Co. ,  the  sum  of 
six  hundred  and  fifty-seven  dollars  and  sixty  cents,  for  iron  work 
and  material  furnished  said  Flint  River  Steamboat  Co.,  to  and 
for  the  use  of  said  steamboat.  Whereupon  the  said  judge  en- 
tered the  following  order:  ''At  chambers,  June  5, 1847;  upon 
reading  the  foregoing  petition  and  affidavit  annexed,  it  is  or- 
dered that  the  clerk  of  the  circuit  court  of  Franklin  county,  do 
enter  up  judgment  in  favor  of  Roberts,  Allen  &  Co.,  in  the  sum 
of  six  hundred  and  fifty-seven  dollars  and  sixty  cents  ($657  -fVV), 
amount  sworn  to  against '  The  Flint  River  Steamboat  Company,' 
owners  of  steamboat  Magnolia.  In  witness  whereof  I  have 
hereto  set  my  hand  this  day  and  year  above  written."  This 
order,  officially  signed  by  said  judge,  was  on  the  same  day  pre- 
sented by  the  plaintiff  to  the  clerk  of  the  circuit  court  of  Frank- 
lin county  for  the  entry  of  judgment  as  therein  prescribed,  and 
in  pursuance  thereof  the  said  clerk  entered  up  judgment  as  fol- 
lows, viz.:  ''It  is  therefore  considered  by  the  court  that  the 
plaintiffs  recover  against  the  said  defendants  the  sum  of  six 
hundred  and  fifty-seven  dollars  and  sixty  cents,  together  with 
their  costs  by  them  in  this  behalf  expended."  And  upon  the 
same  day  an  execution  issued  on  this  judgment,  which  was  levied 
on  the  said  steamboat  Magnolia.  The  steamboat  was  replevied 
until  the  first  Monday  in  December,  1847,  that  being  the  first 
regular  sale  day  after  the  said  steamboat  was  replevied  as  afore- 
said. 
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The  plaintiff  has  assigned  five  several  errors  but  we  will 
only  consider  the  third,  which  we  deem  decisive  of  the  case, 
and  which  is  as  follows,  to  wit:  ''There  was  no  summons 
issued  and  served,  nor  was  there  any  appearance  bj  defend- 
ant, by  self,  or  by  attorney,  nor  was  there  any  evidence  ta 
show  that  defendant  had  any  notice  of  the  institution  of  this 
suit,  nor  was  there  any  declaration  filed,  or  any  assessment  of 
damages  by  a  jury."  The  defendants  in  error  contend  that  the 
statute  above  quoted  does  not  expressly  require  either  a  sum- 
mons, appearance  by,  or  notice  to  the  defendant,  declaration  or 
a  jury  trial.  This  is  true,  but  the  defendant  must  have  notice 
either  actual  or  constructive,  or  no  valid  judgment  can  be  en- 
tered against  him:  HoUingsworih  v.  Barbour  et  al.,4k  Pet.  470; 
Janes  v.  Smith,  3  N.  H.  108;  Hart  v.  Hucbins,  6  Mass.  399;  Ar- 
nold  V.  TourteUot,  13  Pick.  172;  HeatJiom  v.  Eidin,  3  J.  J. 
Marsh.  432;  Moores  v.  Parker,  3  Litt.  268;  Stoyel  v.  WeatcoU,  3 
Day,  349.  Statutes  authorizing  proceedings  in  derogation  of 
the  common  law  for  the  recovery  of  debts,  generally  provide 
specially,  that  notice  of  the  institution  thereof  be  given  to  the 
defendant.  It  has  been  said  that  our  attachment  law  requires 
no  notice.  It  is  true  that  it  requires  no  notice  before  a  seizure 
of  the  property,  but  it  expressly  requires  that  notice  of  the  in- 
stitution of  the  suit  shall  be  personally  served  upon  the  defend- 
ant or  shall  be  published  for  three  months  in  some  newspaper 
of  the  district,  and  if  there  be  no  newspaper,  then  a  written  ad- 
vertisement in  some  public  place.  This  notice  by  advertise- 
ment or  writing  is  what  the  books  call  constructive  notice;  and 
our  attachment  law  further  provides  that  '*the  court  upon 
satisfactory  proof  of  the  service  of  such  notice,  and  upon  the 
finding  of  a  jury  of  inquest  may  award  judgment.  It  also  re- 
quires a  declaration  and  other  pleadings : "  Thomp.  Dig.  359,  No. 
1;  Duval's  Comp.  388,  sec.  14.  It  also  provides  that  no  attach- 
ment shall  issue  until  the  party  applying  therefor,  his  agent,  or 
attorney,  shall  enter  into  bond  with  at  least  two  good  and  suffi- 
cient securities  payable  to  the  defendants,  in  at  least  double  the 
debt,  or  sum  demanded,  conditioned  to  pay  all  costs  and  dam- 
ages the  defendant  may  sustain  in  consequence  of  improperly 
suing  out  said  attachment:  Thomp.  Dig.  388,  No.  4;  Duval,  391, 
sec.  10.  Thus  strictly  guarded  are  the  rights  of  defendants  un- 
der our  attachment  law.  The  act  upon  which  this  proceeding 
is  founded  contains  no  such  safe-guards  for  the  defendants  and 
does  not  therefore  commend  itself  to  favorable  consideration. 
In  this  case  it  is  not  pretended  that  there  was  any  actual  notioe, 
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or  indeed  any  other  notice  but  the  advertisement  of  the  sale  of 
the  steamboat  by  the  sheriff.  It  was  suggested  (though  ap- 
parently not  relied  on)  that  the  defendant  had  notice  by  this 
advertisement,  but  this  was  after  judgment,  and  besides  is  not 
notice  to  the  defendant  to  appear  and  defend  his  rights,  but  is 
only  notice  to  purchasers. 

Constructive  notice  can  only  exist  in  cases  coming  fairly 
within  the  provisions  of  the  statutes  authorizing  courts  to  make 
orders  of  publication,  and  providing  that  the  publication,  when 
made,  shall  authorize  the  courts  to  enter  a  judgment  or  decree: 
ffoUingsworth  v.  Barbour  et  al. ,  4  Pet.  406.  Chief  Justice  Mar- 
shall, in  the  case  of  Meade  v.  Deputy  Marshal  etc.,  1  Brock.  888, 
held  that  '4t  is  a  principle  of  natural  justice  which  courts  are 
never  at  liberty  to  dispense  with,  unless  under  the  mandate 
of  positive  law  that '  no  man  shall  be  condemned  unheard,  or 
without  an  opportunity  of  being  heard.'"  The  statute  under 
which  this  proceeding  was  commenced  contains  no  such  man- 
date. Although  it  does  not  expressly  require,  it  does  not  pro- 
hibit the  giving  of  notice,  and  if  it  is  so  framed,  that  notice  can 
not  consistently,  with  its  requirements,  be  given,  it  may  well 
deserve  consideration,  whether  it  is  not  null  and  void,  as  being 
against  the  plain  and  obvious  principles  of  common  right.  In 
Falconer  v.  Montgomery  etal.,4  Dall.  233,  the  court  said:  "  The 
plainest  dictates  of  natural  justice  must  prescribe  to  every 
tribunal  the  law,  that  'no  man  shall  be  condemned  unheard.' 
It  is  not  merely  an  abstract  rule  or  positive  right,  but  it  is  the 
result  of  long  experience,  and  of  a  wise  attention  to  the  feelings 
and  disposition  of  human  nature."  And  in  the  case  of  The 
Commonwealth  v.  The  Inhabitanls  of  Cambridge,  4  Mass.  627,  it 
was  held  to  be  ''an  essential  principle  of  natural  justice  that 
every  man  have  an  opportunity  to  be  heard  in  a  court  of  law 
upon  every  question  involving  his  rights  or  interests  before  he 
is  affected  by  any  judicial  decision  of  the  question."  In  the  case 
of  the  Commissioners  of  Highways  of  Kinderhooh  v.  Claw  et  dZ. , 
15  Johns.  637-539,  the  judgment  of  the  court  of  common  pleas 
was  reversed  because  the  decision  of  the  commissioners  had  been 
reversed  on  an  ex  parte  hearing  without  notice  to  them,  al- 
though by  the  statute  under  which  the  proceedings  took  place 
no  notice  was,  by  its  terms,  required  to  be  given.  And  in  Cor- 
liss V.  Corliss,  8  Vt.  387-38{>,  the  same  principle  is  maintained. 
Hart  V.  Huckins,  6  Mass.  400,  was  an  action  of  entry  sur  disseisin; 
the  process  was  served  by  a  constable  who  was  only  authorized 
by  statute  to  serve  process  in  personal  actions;  judgment  was 
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rendered  by  a  justice  of  the  peace«  which  was  carried  up  to  the 
oommon  pleas,  where  it  was  affirmed,  but  the  supreme  court  re- 
Tersed  it  on  the  ground  that  it  being  a  real  action,  the  consta- 
ble had  no  authority  to  serve  the  process,  and  consequently  the 
tenant  had  no  legal  notice  and  ought  not  to  haye  been  called, 
and  that  the  judgment  rendered  on  his  supposed  default  was 
erroneous,  and  in  reyersing  the  judgment  the  court  said:  "  No 
court  is  authorized  to  render  a  judgment  or  decree  against  any 
one,  or  his  estate,  until  after  due  notice,  by  service  of  pro- 
cess, to  appear  and  defend."  And  HoUingsworth  v.  Barbour  ei 
oLy  above  cited,  4  Pet.  472;  Denning  v.  Carwin^  11  Wend.  651, 
and  Campbell  et  al.  v.  Brcwn^  6  How.  (Miss.)  Ill,  were  reversed 
because  the  defendant  had  no  notice  either  actual  or  con- 
structive. 

With  these  authorities  before  us,  so  directiy  in  point,  and  so 
conclusive,  we  should  be  (we  think)  fully  justified  in  reversing 
this  judgment,  were  there  no  other  objection  interposed  than 
the  want  of  notice.  But  on  account  of  the  extraordinary  char- 
acter of  this  statute,  we  have  deemed  it  to  be  our  duty  to  notice 
its  provisions  further.  It  is  to  be  observed,  that  the  judgment 
is  required  to  be  entered  upon  the  affidavit  of  the  claimant 
alone;  the  execution  to  issue  forthwith,  directed  (if  the  judg- 
ment is  in  the  circuit  court)  to  the  sheriff;  if  in  a  justice's  court, 
to  a  constable;  and  in  either  case,  it  is  made  the  duiy  of  the 
officer  forthwith  to  levy  said  execution  upon  the  steamboat,  or 
other  water  craft.  No  discretion  is  left  with  the  officer;  he  must 
levy  on,  and  advertise,  and  sell,  the  steamboat  or  other  water 
craft  (unless  the  defendant  should,  perchance,  happen  to  hear  of 
the  proceedings,  and  put  in  a  defense  under  the  onerous  condi- 
tions imposed  by  the  fourth  section  of  the  act),  notwithstanding 
there  might  be  an  abundance  of  other  property  of  the  defend- 
ant's within  his  reach  (or  even  on  board  sucli  steamboat  or  other 
water  craft),  to  satisfy  the  execution.  We  see,  therefore,  that  a 
steamboat  of  great  value  might  be  seized  by  virtue  of  an  execu- 
tion for  a  debt  of  five  dollars  (or  even  a  less  sum),  by  a  con- 
stable, or  for  any  sum  over  fifty  dollars  by  a  sheriff,  and  de- 
tained until  the  next  sale-day,  and  then,  unless  replevied,  must 
absolutely  be  sold,  notwithstanding  the  whole  cargo  of  such 
steamboat  might  be  the  property  of  the  defendants,  and  con- 
sist, as  it  naturally  would,  of  articles  cajMible  of  being  sep- 
arated, so  that  the  officer  would  have  no  difficulty  in  levying  on 
properly^  in  proportion  to  the  amount  of  the  debt  claimed. 
Such  a  state  of  things  would,  we  think,  be  against  common  rea« 
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son,  comiDon  rights  and  the  principles  of  common  justice.  And 
in  the  case  of  Edm  t.  MbClaw8y  1  Bay,  93,  it  was  held  that 
"  statutes  passed  against  common  righti  and  common  reason, 
are  null  and  Toid,  so  far  as  they  are  calculated  to  operate  against 
these  principles."    ''If  absurd  consequences,  or  those  mani- 

y^  festly  against  common  reason,  arise  collaterally  out  of  a  statute, 

it  is  void  pro  tanio: "  Morrison  ads.  Barksdale^  1  Harp.  101,  cited 
in  3  U.  S.  Dig.  482,  No.  4. 

>  But  the  more  serious  objection  to  this  statute  is,  its  inter- 

ference with  the  right  of  trial  by  jury.  Under  this  statute  a 
judgment  may  be  entered  up,  for  any  sum  upon  an  open  ac- 
count, and  even  without  an  exhibition  of  the  account  or  any 
other  Toucher,  upon  the  affidavit  (as  we  have  seen)  of  the  plaint- 

>i  iff  himself,  without,  too,  even  the  verdict  of  a  jury.     The  right 

of  trial  by  jury,  says  Judge  Story,  is  justly  dear  to  the  Amer- 
ican people.  It  has  always  been  an  object  of  deep  interest  and 
solicitude,  and  every  encroachment  upon  it  has  been  watched 
with  great  jealousy:  3  Story's  Com.  638,  639,  sec.  1760.  '*In 
Magna  Charta  it  is  more  than  once  insisted  on,  as  the  prin- 
cipal bulwark  of  our  liberties,  but  especially  in  chapter  29, 
by  which  it  is  provided:  That  no  freeman  shall  be  hurt,  in  either 

J  his  person  or  property  ('  nisi  per  legale  judicium  parium  suorum 

vet  per  legem  terrce*),  unless  by  lawful  judgment  of  his  peers  or 
equals,  or  by  the  law  of  the  land.  A  privilege,"  says  Black- 
stone,  ''  couched  in  almost  the  same  words  with  that  of  the 
emperor  Conrad,  two  hundred  years  before.  And  it  was  ever 
esteemed  in  all  countries,  a  privilege  of  the  highest  and  most 

^  beneficial  nature:"  3  Bl.  Com.  271,  c.  23.     Chapter  29  of  Magna 

Charta  is  in  force  in  this  state  by  virtue  of  the  act  of  November 
6, 1829,  adopting  the  common  law  and  statute  laws  of  Eng- 
land, etc.:  Thomp.  Dig.,  21,  sec.  2;  Duval's  Comp.  357;  and 
article  17  of  the  schedule  and  ordinance  of  the  constitution  of 

*•  this  state,  continuing  this  latter  act,  amongst  others,  in  force. 

The  constitution,  Thompson's  Digest,  p.  2,  sec.  6,  declares 
•iiat  "  the  right  of  trial  by  jury  shall  forever  remain  inviolate." 

i  rhe  act  of  the  general  assembly  under  consideration  has  been 

passed  since  the  constitution  went  into  operation,  and  the  ques- 
tion arises  therefore  whether  it  is  not  in  violation  of  the  pro- 
visions of  that  instrument.  At  the  time  when  the  constitution 
was  adopted  and  when  it  first  became  operative  it  is  very  certain 

\  that  the  plaintiff  below  could  not  have  recovered  this  judgment 

without  *'  a  trial  by  jury,"  and  the  act  under  which  it  was  ren- 
dered wholly  dispenses  with  a  jury  and  expressly  authorizes  th^ 
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judge  or  justice  of  the  peace  (as  we  have  seen)  to  render  (he 
judgment  not  only  without  a  juiy,  but  upon  the  affidavit  of  the 
plaintiff  alone  and  without  notice  to  the  defendant.  The  con- 
stitution says  **  the  right  of  trial  by  juiy  shall  forever  remain 
iniiolate;"  that  is  (as  is  yeiy  evident),  the  right  shall  (in  all 
cases  in  which  it  was  enjoyed  when  the  constitution  became 
binding  and  obligatory)  continue  unchanged.  It  shall  '*  re- 
main inviolate."  This  term  does  not  merely  imply  that  the 
right  of  juiy  trial  shall  not  be  abolished  or  wholly  denied,  but 
that  it  shall  not  be  impaired.  The  word  '*  inviolate"  is  defined 
by  approved  lexicographers,  to  mean  unhurt,  uninjured,  unpol- 
luted, unbroken.  Inviolate,  says  Webster,  is  derived  from  the 
Latin  word  "  inviolaius"  which  is  defined  by  Ainsworth  to  mean, 
not  corrupted,  immaculate,  unhurt,  "  untouched."  From  the 
plain  and  obvious  meaning  of  these  words,  therefore,  we  con- 
clude that  the  general  assembly  has  no  power  to  impair,  abridge, 
or  in  any  degree  restrict  the  right  of  trial  by  jury  as  it  existed 
when  the  constitution  went  into  operation.  It  will  not,  we 
think,  be  for  a  moment  contended  that  the  right  of  trial  by 
jury  is  not  by  this  act  greatly  impaired,  abridged,  and  restricted. 
Although  it  is  not  totally  denied  to  the  defendant,  yet  under 
this  act  he  can  only  have  a  jury  trial  when,  after  judgment,  he 
may  happen  to  obtain  information  of  the  pendency  of  the  pro- 
ceedings before  sale  takes  place,  and  then  only  upon  condition 
that  he  swears  that  he  does  not  owe  the  whole  or  some  part 
thereof,  and  even  then  only,  as  to  the  part  which  he  swears  he 
does  not  owe.  Another  condition  is  interposed  by  the  act  to 
the  enjoyment  of  this  constitutional  right,  with  which  it  might 
in  many  cases  be  difficult,  if  not  utterly  impossible  for  the  de- 
fendant to  comply,  viz. :  he  must  give  bond  with  good  security 
residing  in  the  county  where  such  proceedings  may  be  had,  to 
the  plaintiff  in  double  the  amount  claimed,  conditioned  for  the 
payment  of  the  eventual  condemnation  money  and  all  costs 
thereon,  an  amount,  let  it  be  recollected,  sustained  only  by  the 
affidavit  of  the  plaintiff,  on  which  the  judgment  is  in  the  first 
instance  entered  and  execution  issued  and  levied. 

Now  it  is  very  manifest  that  if  the  general  assembly  may  in  the 
first  instance  dispense  with  "  the  right  of  trial  by  jury"  alto- 
gether, and  in  the  second  interpose  these  two  novel,  not  to  say 
dangerous  and  oppressive  conditions,  it  may  interpose  others 
indefinitely.  If  the  right  in  question  may  be  denied  in  one  kind 
of  cases,  or  only  allowed  upon  onerous  conditions,  it  may  in  all 
oases.    If  it  may  in  civil  cases,  it  may  in  criminal  oases,  and 
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eyen  where  the  life  of  the  accused  may  depend  upon  the  iBSue. 
Therefore  the  "wisdom  of  that  clause  of  the  constitution  which 
prohibits  ''  the  right  of  trial  by  jury  "  from  being  injured  or 
even  '*  touched/'  is  very  apparent.  This  act  allows  judgment 
to  be  entered  up  for  any  amount  (no  matter  how  much  or  how 
complicated  the  accounts  on  which  the  claim  may  be  based) 
without  any  other  proof  than  the  affidavit  of  the  claimant  him-- 
self ,  and  in  this  case  it  was  actually  so  entered  (or  rather  upon  the 
affidavit  of  an  agent)  without  pleadings,  without  notice,  without 
appearance  by  the  defendant,  and  without  a  jury.  The  court  feel 
the  importance  of  the  sacred  trust  confided  to  them  of  preserving 
the  constitution  of  the  state  unimpaired,  and  at  the  same  time 
the  delicate  duty  it  imposes  of  declaring  null  and  void  any  act 
of  the  general  assembly  believed  to  be  subversive  of  any  of  its 
provisions.  When,  however,  it  is  remembered  with  what  jealous 
and  scrupulous  regard  ''  the  right  of  trial  by  jury"  has  ever  been 
cherished  and  preserved  by  our  Anglo-Saxon  ancestors,  and  by 
the  fathers  of  the  revolution  of  1776,  a  regard  transmitted  to  us^ 
their  descendants,  not  only  veith  unabated  attachment,  but  if 
possible  with  increased  interest  and  regard — a  Magna  Oharta 
shielding  every  one  in  the  enjoyment  of  life,  liberiy,  and  prop- 
erty: When  these  things  are  borne  in  mind  and  a  legislative 
act  in  its  terms  abridges  this  hallowed  right,  or  its  provisions 
are  subversive  of  the  principles  of  natural  justice  and  against 
common  reason  and  common  right,  the  duty  of  the  court,  though 
unpleasant  and  even  painful,  is  too  obvious  to  be  doubted  or 
denied.  Such  an  one  is  the  act  entitled  "  an  act  giving  a  lien 
to  steamboat  men  and  others  navigating  the  bay  and  river  of 
Apalachicola,"  approved  January  4, 1847,  and  we  are  compelled 
to  consider  it  to  be  against  the  letter  and  spirit  of  the  con« 
stitution  of  this  state,  unsuited  to  answer  reasonably,  rightly,  or 
justly  the  purposes  for  which  it  was  enacted,  and  tiiat  it  is  con* 
sequently  null  and  void.  The  judgment  must  therefore  be  and 
the  same  is  hereby  reversed,  and  the  cause  remanded  to  the 
court  below  with  directions  to  dismiss' the  suit. 


TRIiX  BY  JUBT,   IN  WHAT   CASBS   LxGISLATUBB    MAT    DiSPKlTSB  WITH. — 

It  ifl  well  settled  that  the  provision  contained  in  the  seventh  amendment  to 
the  constitation  of  the  United  States,  that  "in  suits  at  common  law,  where 
the  valne  in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved,"  applies  only  to  proceedings  in  the  oonrts  of  the 
United  States,  and  does  not  affect  proceedings  in  the  state  courts:  TwUcheM 
V.  CammmweaUhy  7  Wall.  321;  Edwards  v.  ElUoUt  21  Id.  532;  Murphy  v. 
People,  2  Cow.  815;  Lioingsion  v.  Mayer  etc,  of  New  York,  8  Wend.  85} 
8.  C,  22  Am.  Dec  622;  Lee  ▼.  TUloUan,  24  Wend.  337;  S.  C,  35  Am.  Dec, 
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624;  Lake  Erie  W,  ds  8t.  L.  R.  R,  Co.  v.  Tleath,  9  Ind.  558;  BoHng  v.  WtU- 
iofiM,  17  Ala.  510;  CommonweaUh  v.  WhUney,  108  Mam.  5;  SUUe  v.  Keyes,  8 
Vt.  57;  S.  C  90  Am.  Deo.  450;  Staie  v.  Carro,  26  La.  Axm.  377;  SUUe  r. 
Anderson,  90  Id.  pt.  I,  557;  HuOon  v.  WadewoHh,  5  CoL  213;  Foster  v. 
Jacheon,  57  Ga.  206;  and  see  note  to  Lee  v.  Ttttoteon,  35  Am.  Dec.  626;  and 
note  to  State  y.  Moore,  12  Id.  548.  Bat  it  was  decided  in  Ptwsona  v.  Bed- 
ford,  3  Pet.  433,  that  this  amendment  may  well  be  oonstrned  to  embrace  all 
soitB  in  the  United  States  conrts,  not  of  equity  or  admiralty  jarisdiction, 
whatever  may  be  the  peculiar  form  in  which  they  may  aasnme  to  settle  legal 
rights. 

Thi  Pbovisioks  IK  THB  Setsral  State  Constitutions,  guaranteeing  the 
right  of  trial  by  jury,  differ  somewhat  in  form.  But  the  general  principle 
contained  In  all  of  them  is,  that  the  right  of  trial  by  jury  as  known  and  exer- 
cised by  the  people  of  the  state,  at  the  time  of  the  adoption  of  the  constitu- 
tion, shall  be  preserved  and  guaranteed  to  them  under  the  constitution.  In 
order,  therefore,  to  determine  in  what  cases  the  right  to  trial  by  jury  in  any 
particular  state  exists,  it  is  necessary  to  definitely  ascertain  what  was  the  ex- 
tent of  the  right  to  that  mode  of  trial,  under  the  established  law  and  prac- 
tice of  that  state,  at  the  time  when  it  adopted  its  constitution.  Professor 
Pomeroy,  in  his  valuable  note  to  the  second  edition  of  Sedgwick  on  the  Con- 
struction of  Statutory  and  Constitutional  Law,  at  page  487,  says:  *'  It  is  the 
right  of  trial  by  jury  which  exists  and  is  preserved,  and  what  that  right  is  is 
a  purely  historicad  question,  a  fact  to  be  ascertained  like  any  other  social, 
legal,  or  political  fact.  As  a  constitution  speaks  from  the  time  of  its  adop- 
tion, the  fact  of  the  right  to  jury  trial,  which  is  ascertained  to  haje  existed 
at  that  time,  must  necessarily  determine  the  meaning  of  the  clause  which 
recognizes  and  preserves  that  right.  The  courts  seem,  with  great  unanimity, 
to  have  accepted  this  general  principle  of  construction,  and  not  to  have  rested 
their  decisions  upon  the  special  language  of  the  clause  under  consideration.** 
And  Ladd,  J. ,  in  delivering  the  opinion  of  the  court  in  the  case  of  Copp  v. 
Henniker,  55  N.  H.  179,  195,  said:  **The  right  is  the  historical  right  enjoyed 
at  the  time  it  was  guaranteed  by  the  constitution."  So  Perley,  C.  J.,  in  de- 
livering the  opinion  of  the  court,  in  JEkut  Kingston  v.  Towle,  48  Id.  57,  64, 
said:  '*The  trial  by  jury  secured  to  the  subject  by  the  constitution,  is  a  trial 
according  to  the  course  of  the  common  law,  and  the  same  in  substance  as 
that  which  was  in  use  when  the  constitution  was  framed. "  On  this  point  all 
the  decisions  agree:  iStUivell  v.  Kellogg,  14  Wis.  461;  Mead  v.  Walker,  17  Id. 
189;  Time  v.  State,  26  Ala.  165;  Koppikus  v.  Commissionera  of  Staie  Capitol, 
16  CaL  248;  Whallon  v.  Bancroft,  4  Minn.  109;  Boss  v.  Irving,  14  HL  171; 
Whitehurat  v.  Coleen,  53  Id.  247;  Lake  Erie  etc,  B,  B,  Co,  v.  Heaih,  9  Ind. 
558;  Byere  t.  Commonwealth,  42  Pa.  St.  89;  Bhinee  v.  Clark,  51  Id.  96;  How 
V.  Treasurer  of  Plainjield,  37  N.  J.  L.  145;  Muiyhy  v.  PeopU,  2  Cow.  815; 
People  V.  Usher,  20  Barb.  652;  Commissioners  v.  Seabrook,  2  Strobh.  560; 
Trigally  v.  Mayor  etc,  of  Memphis,  6  Coldw.  382.  The  same  principle  is  ap- 
plied in  the  United  States  courts.  In  the  case  of  Dajui,  7  Ben.  1,  it  was  de 
cided  that,  as  libel  was  always  triable  by  jury,  an  act  of  congress  which  pro- 
vided that  a  trial  for  that  offense  might  be  by  the  court  without  a  jury,  was 
repugnant  to  the  constitution  of  the  United  States,  and  therefore  void. 

Constitutional  provisions  relative  to  the  right  of  trial  by  jury  were  not  in- 
tended to  increase  or  extend  the  right  any  more  than  to  restrict  or  impair  it: 
Byers  v.  CommonweaUh,  42  Pa.  St.  89;  StUvoell  v.  Kellogg,  14  Wis.  461 ;  Mead 
V.  WaXker,  17  Id.  189;  Howe  v.  Treasurer  of  Plaitifield,  37  N.  J.  L.  145;  Com^ 
missioners  v.  Seabrook,  2  Strobh.  560.    In  a  few  cases  this  doctrine  is  carried 
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to  the  cstrema  extent  of  holding  that  the  legialatoro  have  the  power  to  de- 
olaie  new  offenses,  unknown  to  the  law  at  the  time  of  the  adoption  of  the 
constitation,  and  to  presorihe  the  mode  of  trial  withoat  reference  to  the  eon* 
■titational  prorision  goaranteeing  the  right  of  trial  by  jury:  Van  Sartow  v. 
CcmmomoeaUh,  24  Pa.  St.  131;  Bhines  v.  Clark,  51  Id.  96;  Tims  v.  State,  28 
Ala.  166.  And  in  Boring  v.  WiUianu,  17  Id.  510,  it  was  decided  that  the 
legislatore  may  create  an  office  not  specially  provided  for  by  the  constitO" 
tion,  and  subject  the  incumbent  to  be  tried  for  his  official  default,  before  a 
Judge  without  a  jury.  The  doctrine  carried  to  this  extreme  seems  dangerous 
and  unreasonable.  A  more  just  and  rational  view  is,  that  where  new  cases, 
of  the  same  class  in  which  jury  trial  was  a  matter  of  right,  are  created  by  the 
legislature  it  must  provide  that  these  new  cases  shall  be  triable  by  jury.  In 
discussing  this  question,  A.  S.  Johnson,  J.,  delivering  his  opinion  in  the  case 
of  Wynehamer  v.  People,  13  N.  Y.  378,  426,  said:  *<The  expression,  <in  all 
cases  in  which  it  has  heretofore  been  used,'  is  generic.  It  does  not  .limit  the 
right  to  the  mere  instances  in  which  it  had  been  used,  but  extends  it  to  such 
new  and  like  cases  as  might  afterwards  arise.  For  instance,  felonies  were 
triable  only  by  jury.  I  do  not  doubt  that  all  new  felonies  must  be  tried  in 
that  way,  and  that  by  force  of  this  section;  for  section  6,  which  provides  that 
no  one  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  ex- 
cept on  indictment  or  presentment  of  a  grand  jury,  does  not,  in  terms,  re* 
quire  a  jury  trial  of  the  issue  on  the  indictment.  The  other  section  does 
require  it,  as  well  in  new  felonies  as  in  old,  because  they  belong  to  the  clasa 
of  cases  in  which,  at  the  adoption  of  the  constitution,  such  a  trial  was  used* 
Applying  the  principle  to  this  case,  we  find  that,  from  1830  at  least,  misde- 
meanors by  violation  of  the  exclBO  laws  were  not  triable  in  courts  of  special 
sessions  at  all,  but  in  courts  of  general  sessions,  or  of  oyer  and  terminer, 
which  were  courts  proceeding  according  to  the  course  of  common  law.  And 
moreover,  even  in  cases  of  offenses  where  the  special  sessions  had  jurisdiction, 
the  defendant  might  always,  by  giving  bail,  at  least  after  1830,  secure  to 
himself  a  right  to  trial  by  jury  in  the  other  courts.  It  does  not  at  all  affect 
this  argument  to  say,  at  an  earlier  period  jury  trial  was  not  a  right  in  such 
cases.  The  course  of  the  law  is  to  enlarge  private  right,  not  to  restrict  it. 
When  jury  trial  was  given  for  the  first  time  in  such  cases,  it  was  bestowed 
because  the  legislature  desired  to  extend  its  protecting  influences,  and  when 
afterwards  the  new  constitution  was  adopted,  jury  trial,  in  cases  where  it  was 
then  accustomed,  received  the  sanction  and  protection  of  the  organic  law. 
Writings  are  to  bo  construed  as  to  the  time  when  they  are  made;  and  *here« 
tofore,'  in  this  clause,  means  before  1846,  and  can  not,  to  limit  its  meaning, 
be  carried  back  to  1777,  and  confined  to  the  cases  which,  at  that  earlier  period, 
were  triable  by  jury." 

In  harmony  with  these  views  is  the  deciuon  in  the  case  of  People  v.  Ken, 
nedy,  2  Park.  Cr.  312,  in  which  it  was  held  that  the  constitutional  provision 
under  which  a  person  charged  with  misdemeanor  is  entitled  to  a  trial  by  jury. 
Is  applicable  to  any  offense  of  the  same  grade  created  by  statute  after  the 
adoption  of  the  constitution.  We  have  no  hesitation  in  expressing  our  pref- 
erence for  this  latter  doctrine.  The  changing  circumstances  and  conditions 
of  society  are  continually  calling  for  the  invention  and  application  by  the 
legislature  of  new  remedies,  and  if  it  is  to  be  understood  that  in  all  such  cases 
the  legislature  may  dispense  with  trial  by  jury,  it  is  apparent  that  there  will 
in  time  come  to  be  a  large  class  of  cases  in  which  that  right  will  not  exist, 
and  that  too  in  cases  exactly  like  those  in  which  the  right  is  preserved  by 
the  constitution.    This  might  preserve  the  letter,  but  it  would  certainly 
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destroy  the  iipirit  of  the  coxutitatioDal  goaranty.  In  diBcaflsing  this  qaeetioiiy 
Aldis,  J.,  deliyering  the  opinioB  of  the  court  in  PUmptan  t.  Scmermif  33  Vt. 
291,  B»id:  "The  conatitation  was  intended  to  provide  for  the  future  as  well 
as  the  past,  to  protect  the  rights  of  the  people  by  every  safeguard  which 
their  wisdom  and  experience  then  approved,  whether  those  rights  then  ex* 
sted  by  the  rules  of  the  common  law,  or  might  from  time  to  time  arise  out  of 
subsequent  legislation.  All  the  rights,  whether  then  or  thereafter  arising, 
which  would  properly  fall  into  those  classes  of  rights  to  which,  by  the  course 
of  the  common  law,  the  trial  by  jury  was  secured,  were  intended  to  be  em- 
braced within  this  article." 

In  Equitt  Cases,  by  the  laws  and  practice  prevailing  in  all  the  states, 
except  New  Hampshire,  beforo  the  adoption  of  their  constitutions,  a  trial  by 
jury  was  not  used.  The  constitutional  provision  preserving  the  right  to  such 
trial  does  not  extend  to  such  cases,  and  the  legislaturo  may  provide  that  all 
cases  in  equity  may  be  tried  by  the  court  without  the  intervention  of  a  jury: 
Weil  v.  Kune,  49  Mo.  158;  JhameU  v.  KeUUas,  16  Abb.  Pr.  20«5;  McCarty  v. 
Edwards,  24  How.  Pr.  236;  StUwdl  v.  Kellogg,  14  Wis.  461;  Lake  v.  ToUea, 
8  Nev.  285;  Lucken  v.  Wichman,  5  S.  C.  411;  Kimball  v,  Connor,  3  Kan.  414; 
Plimpton  V.  Somerset,  33  Vt.  283;  Goodyear  v.  Providence  Rvbber  Co.,  2  Clifil 
351;  Conran  v.  Sellew,  28  Mo.  320;  Wynkoop  v.  CoocA,  89  Pa.  St.  450.  Acts 
giving  to  courts,  without  a  jury,  the. power  to  enforce  liens  upon  vessels,  for 
labor  and  materials,  are  not  repugnant  to  the  constitutional  provision  guar- 
anteeing the  right  to  trial  by  jury,  since  liens  enforceable  in  equity,  without  a 
jury  trial,  existed  beforo  the  adoption  of  the  constitution:  Sheppard  v.  Steele, 
43  N.  Y.  52.  So  it  was  decided  in  Sands  v.  Kimbaeh,  27  Id.  147,  that  contro- 
versies respecting  the  adjustment  and  administration  of  a  qttasi  trust  fund,  in 
which  a  multitude  of  persons  are  concerned  as  contributors  and  distributees, 
have,  by  the  customary  law  of  that  state,  antecedent  to  the  constitutional 
provision  for  preserving  jury  trial,  been  regarded  as  of  equitable  and  summary 
cognizance,  and  are  not  among  the  cases  in  which  the  trial  by  jury  has  been 
heretofore  used  so  as  to  be  fastened  among  the  rights  to  remain  inviolate. 

In  the  territory  of  Wisconsin,  before  the  adoption  of  the  state  constitution, 
a  practice  prevailed  of  uniting  the  legal  cause  of  action  for  a  debt  secured  by 
mortgage  with  the  suit  to  foreclose  the  mortgage.  And  in  the  case  of  Stiltoell 
y.  Kellogg,  14  Wis.  461,  it  was  decided  that  under  that  proceeding  the  whole 
became  a  case  in  equity  in  which  the  parties  could  not  claim  a  jury  trial.  And 
generally  it  seems  that  if  in  addition  to  the  original  equity  jurisdiction  the 
legislature  gives  a  similar  remedy,  by  means  of  a  statutory  proceeding,  the 
latter  is  still  essentially  an  equitable  proceeding,  in  which  provision  for  trial 
by  jury  need  not  be  made:  Sedg.  on  Const,  of  Stat,  and  Const.  L.  488,  n.,  2d. 
ed.  But  in  North  Pa.  Coal  Co.  v.  Snowden,  42  Pa.  St.  488,  it  was  held  that 
cognizance  of  a  case  at  law  can  not  be  given  to  a  court  of  equity  so  as  to 
thereby  deprive  the  party  of  his  right  to  trial  by  jury.  And  in  Tabor  v. 
Cook,  15  Mich.  322,  it  was  decided  that  it  is  not  in  the  power  of  the  legisla- 
ture, under  the  constitution  of  that  state,  to  provide  for  the  trial  of  title  to 
land  in  equity,  in  cases  which  were  triable  at  law  at  the  time  of  the  adoption 
of  the  constitution,  unless  it  first  makes  provision  for  having  the  case  tried 
by  a  jury,  if  the  defendant  so  elect.  Under  the  New  York  code,  the  com- 
plaint may  embrace  both  legal  and  equitable  causes  of  action.  But  the  legal 
causes  may  be  tried  by  a  jury,  and  the  equitable  by  the  court:  Davis  v.  Morris, 
86  K.  Y.  569.  And  in  Kentucky,  where  legal  and  equitable  issues  arise,  the 
issues  of  fact  are  to  be  tried  by  a  jury,  and  the  equitable  issues  are  to  be  tried 
liy  the  court:  Petty  v.  MaHer,  15  B.  Mon.  591.     It  appears  that  in  New 
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Hampflhiie  a  party  to  a  bill  in  equity  has  a  constitntioiial  right  to  have  con- 
tested matters  of  fact  tried  by  a  jary:  Marston  v.  BracheU,  9  N.  H.  336;  ffoU 
T.  BwrUighy  18  Id.  389.  Bat  this  fact  is  evidently  due  to  an  early  practice 
in  that  state  peculiar  to  itself. 

CoMFULSOBT  Bkvebenges  In  cases  requiring  the  examination  of  long  ac- 
counts were  well  known  and  sanctioned  by  statutes  in  New  York  before  the 
adoption  of  the  constitution.  Such  references  may,  therefore,  be  authorized 
by  the  legislature  without  contravening  the  constitutional  provision  relating 
to  jury  trial:  Lte  v.  TiUotsm,  24  Wend.  337;  S.  C,  35  Am.  Dec.  624,  and 
note  626,  where  other  New  York  cases  on  this  subject  are  referred  to.  These 
references  were  also  authorized  by  the  law  and  practice  of  the  territory  of 
Wisconsin  before  the  adoption  of  its  state  constitution.  A  law  of  the  state 
authorizing  such  references  is  not,  therefore,  unconstitutional  as  violating  the 
right  of  trial  by  jury:  Mead  v.  Walker,  17  Wis.  189;  Superviaore  qf  Da/M 
County  V.  Durminff,  20  Id.  210. 

The  old  common  law  action  of  account  has  fallen  into  disuse  in  most  of  the 
United  States,  suits  in  equity  being  resorted  to  in  its  stead.  In  several  of  the 
New  England  states  the  legislature  has  provided  for  a  reference  to  auditors  in 
such  cases.  But  it  was  said  by  Chief  Justice  Shaw,  in  the  case  of  AUenv.  Hawks, 
11  Pick.  359,  361,  that  the  report  of  the  auditor  is  meant  to  facilitate,  not  to 
supersede  jury  trials.  In  1856  the  legislature  of  Vermont  passed  an  act  pro- 
viding for  a  compulsory  reference  of  suits  at  law,  which  made  the  referee's 
report  prima  facie  evidence  of  the  facts  therein  reported.  In  the  case  of 
Plimpton  V.  Somerset,  33  Vt.  283,  the  supreme  court  decided,  that  the  act,  so 
far  as  it  applied  to  actions  suitable  for  trial  by  jury  according  to  the  course  of 
the  common  law,  impaired  the  right  to  such  a  jury  trial  as  is  guaranteed  by 
the  constitution  of  that  state,  and  was,  therefore,  void.  The  court  held  that 
the  mere  providing  that  a  preliminary  trial  should  be  had  by  a  commissioner 
would  not  of  itself  impair  the  constitutional  right,  so  long  as  the  party  could 
appeal  from  his  decision  and  have  a  full  and  fair  trial  by  jury.  But  the  pro- 
vision in  the  act  making  the  report  jTriTiia  facie  evidence  of  the  facts  therein 
reported,  they  decided  to  be  unconstitutionaL  In  the  case  of  King  v.  IIop* 
kins,  57  N.  H.  334,  a  majority  of  the  supreme  court  of  that  state  decided  a 
similar  provision  of  an  act  passed  by  the  legislature  of  New  Hampshire  un- 
constitutional for  like  reasons.  Foster,  C.  J.,  delivering  the  majority  opin- 
ion in  that  case,  said:  "If  a  jury  can  be  compelled  to  give  their  verdict,  not 
upon  the  issue  between  the  parties,  but  upon  the  question  whether  an  auxil- 
iary decision  of  that  issue  is  right,  giving  to  that  auxiliary  decision  as  evi- 
dence of  its  own  correctness,  such  weight  as  the  legislature  choose  to  pre- 
scribe, the  constitutional  gpiaranty  of  trial  by  jury  is  a  delusion;  and  if  that 
guaranty  can  be  repealed  by  legislative  circumlocution,  every  other  constitu- 
tional guaranty  is  a  constitutional  farce. "  In  McMartin  v.  Bingham^  27  Iowa, 
234,  it  was  decided  that  a  compulsory  reference  in  cases  not  cognizable  in 
equity  is  a  violation  of  the  constitutional  provision  guaranteeing  the  right  of 
trial  by  jury.  The  court  in  that  case,  however,  recognized  the  right  to  an* 
thorize  a  reference  in  a  case  properly  cognizable  in  equity,  but  found  as  a  mat- 
ter of  law,  that  the  case  before  the  court  was  not  one  of  that  class.  Taking 
and  stating  accounts  of  a  partnership  are  not  proper  matters  for  jury  trial, 
and  such  trial  may  be  dispensed  with  in  cases  of  that  kind:  Berhey  v.  Judd^ 
14  Minn.  394.  And  generally,  in  cases  involving  the  settlement  of  accounts, 
no  doubt  the  question  whether  or  not  the  parties  are  entitled  to  trial  by  jury 
will  depend  upon  whether  or  not  it  is  a  case  properly  cognizable  in  equity. 

Ik  Divobcx  Suits,  trial  by  jury  is  not  a  matter  of  right:  Cuifin  v.  <7q^  6S 
Ma.a61. 
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In  Actions  to  Abate  NniaAKOB  and  to  recover  damages,  a  trial  by  jury  ia 
held  in  New  York  to  be  a  matter  of  right,  because  it  was  so  nsed  b^ore  the 
adoption  of  the  constitation:  HwUon  y.  Caryl,  44  N.  T.  553. 

Pbogudikos  IK  Mandamus  are  not  within  the  constitutional  provision 
seonring  the  right  to  trial  by  jory:  Atherton  v.  Sherwood^  15  Minn.  221. 

In  Qao  Wabranto,  the  following  cases  hold  that  the  defendant  hap  no 
constitutional  right  to  a  jury  trial:  State  v.  Lupton,  64  Mo.  415;  S.  C,  27 
Am.  Bep.  253;  StaU  y.  Vail,  53  Mo.  97;  >StaU  v.  /oAiwon,  26  Ark.  281. 
But  a  contrary  doctrine  is  held  in  People  v.  Albany  A  S.  B.  B,  Co.,  57  N.  Y. 
161.  And  in  State  v,  Burnett,  2  Ala.  140,  it  was  decided,  that  all  disputed 
questions  of  fact  in  such  cases  must  be  determined  by  a  jury.  So  in  People 
V.  Doesburg,  16  Mich.  133,  it  was  held,  that  when  an  issue  of  fact  arises  in  a 
quo  warranto  case,  the  parties  can  not  be  deprived  of  a  jury  trial  without 
their  consent. 

In  Eminent  Domain  Pbooesdings  the  citizen  has  no  right  to  a  trial  by 
Jury,  unless,  as  is  the  case  m  some  states,  the  constitution  expressly  gives  it 
to  him:  Pennsylvania  B,  B.  Co.  v.  Firitt  German  Lutheran  Congregation  q/ 
Pittsburg,  53  Pa.  St.  445;  Btfffalo  Bayou  B.  <fe  C7.  B.  B.  Co.  v.  Ferris,  26  Tex. 
688;  Livingston  v.  Mayor  etc.  of  New  Torh,  8  Wend.  85;  S.  C,  22  Am.  Dec 
622;  Caxro  <fe  F.  B.  J?.  Co.  v.  Trout,  32  Ark.  17;  Dronberger  v.  Reed,  11  Ind. 
420;  Byrnes  v.  Aydelott,  26  Id.  431;  Louisiana  &  F.  P.  B.  Co.  v.  PickeU,  25 
Mo.  535;  Scudderv.  Trenton  D.  F.  Co.,  1  N.  J.  Eq.  694;  Kendall  v.  Post,  8 
Or.  141;  Des  Moines  v.  Layman,  21  Iowa,  153;  Backus  v.  Lehaaum,  11  N.  H. 
19;  S.  C,  35  Am.  Dec.  466,  note  472,  where  other  cases  are  collected;  Kop- 
pibis  v.  State  Capitol  Commissioners,  16  CaL  248;  Heyneman  v.  Blake,  19  Id. 
579.  But  this  rule  has  since  been  changed  in  California  by  the  constitution 
adopted  in  1879;  section  14  of  art.  1,  providing  that  '*  compensation  shall 
be  ascertained  by  a  jury,  unless  a  jury  be  waived,  as  in  other  civil  cases 
in  a  court  of  record,  as  shall  be  prescribed  by  law."  And  in  Indiana  it  seems 
that  appeals  taken  to  the  circuit  court  from  proceedings  to  assess  damages  to 
real  estate  taken  for  public  works  have  been  uniformly  tried  by  jury:  Lttke 
Erie  W.  A  St.  L.  B.  B.  Co.  v.  IJeath,  9  Ind.  558. 

In  Inferior  Courts,  where  the  amount  involved  is  trifling,  it  has  always 
been  the  practice,  both  in  England  and  in  this  country,  from  the  earliest  col- 
onial times,  to  dispense  with  trial  by  jury.  The  limit  of  the  jurisdiction  of 
these  inferior  courts  was  different  in  the  different  colonies,  but  in  all  of  them 
the  amount  was  small:  See  Proffatt  on  Jury  Trial,  sec  99.  It  has  been  gen- 
erally held,  that  acts  enlarging  the  jurisdiction  of  these  courts,  within  rea- 
sonable limits,  are  not  repugnant  to  the  constitutional  guaranty  of  trial  by 
jury:  Keddie  v.  Moore,  2  Murph.  41;  S.  C,  5  Am.  Dec.  518,  note  520,  where 
a  number  of  cases  on  this  point  are  collected;  Beers  v.  Beers,  4  Conn.  535; 
8.  C,  10  Am.  Dec.  186;  Wilson  v.  Simonton,  1  Hawks,  482;  Morford  y.  Barnes, 
8  Yerg.  444;  Head  v.  Hughes,  1  A.  K.  Marsh.  372.  Whatever  doubt  may 
exist  as  to  the  constitutional  power  of  the  legislature  to  extend  the  jurisdic- 
tion of  such  inferior  courts,  where  there  is  no  appeal  given  to  a  higher  court 
in  which  a  jury  trial  may  be  had,  it  is  universally  agreed  that  where  such  an 
appeal  is  given,  the  legislature  may  enlarge  the  jurisdiction:  Jones  v.  Bobbins, 
8  Gray,  329;  Emerick  v.  Harris,  1  Binn.  416;  Biddle  v.  Commonwealth,  13 
Serg.  &  R.  405;  Haines  v.  Levin,  51  Pa.  St.  412;  Norristown  T.  Co.  v.  Burket^ 
26  Ind.  53;  Beckner  v.  Warner,  22  Ohio  St.  275;  Steuart  v.  Mayor  etc.  o/Bal- 
Umore,  7  Md.  500;  State  v.  Beneke,  9  Iowa,  203;  Thomas  v.  Bibb,  44  Ala.  721; 
People  V.  Lane,  6  Abb.  Pr.  (N.  S.)  105;  Lincoln  v.  Smitfi,  27  Vt.  328;  StaU  v. 
Peterson,  4^  Id.  504.    No  doubt  the  reasonableness,  or  otherwise,  of  the 
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Chang*  in  the  extent  of  the  jariadiction  of  these  courts,  is  a  matter  which  has 
been  largely  oonaidered  by  the  conrta  that  have  paaaed  upon  the  constitution- 
ality of  theae  acta.    On  thia  point  Garpenter,  J.,  in  delivering  the  opinion  of 
the  court  in  the  caae  of  GuUe  v.  Broum^  38  Codju  2a>I,  242,  said:  *'This  court 
baa  repeatedly  held,  that  certain  reaaonable  rulea,  regulations,  and  conditions, 
governing  the  course  of  proceedings  in  jury  trials,  although  operating  under 
certain  circumstances  to  cut  off  the  right,  were  not  infringements  of  the  right. 
In  those  cases  the  reasonableness  of  the  act  in  question  seems  to  have  been 
an  important  and  material  inquiry.    Applying  tliat  test  to  thia  case,  we  can 
not  say  that  the  act  now  under  consideration  is  unreasonable.    The  expenses 
of  litigation,  both  to  the  public  and  to  the  parties,  have  largely  increased. 
The  amount  involved  in  this  class  of  cases  is  necessarily  small.    No  man  can 
afford  to  appeal  and  incur  the  expenae  of  a  jury  trial  on  pecuniary  conaidera* 
tiona  alone,  aa  he  ia  certain  in  any  event  to  pay  out  more  than  the  aum  in  dia« 
pute.    If  his  purpose  in  appealing  be  to  annoy  the  adverse  party,  or  delay 
justice,  the  denial  of  the  right  would  be  just  and  reasonable  rather  than  the 
reverse.    It  may  sometimes  happen  that  a  man  may  be  deprived  of  a  fair 
trial  in  a  justice's  court.    In  such  cases,  or  whenever  there  is  a  real  grievance, 
it  aeema  hard  to  deprive  the  parties  of  the  right  to  appeal;  but  it  is  appre- 
hended that  thia  evil  ia  not  largely  increased  by  making  the  limit  fifteen  dol- 
lars instead  of  seven.    To  some  extent,  at  least,  the  evU  must  be  endured. 
Perfect  justice  in  all  cases  is  hardly  attainable  from  human  tribunals.    On  the 
whole  it  will  hardly  do  to  say,  that  increasing  the  final  jarisdiction  to  fifteen 
dollars  is  so  unjust  and  unreasonable  as  to  require  us  to  adjudge  the  law 
void."    And  another  argument  in  aupport  of  the  conatitntionality  of  acta 
enlarging  the  jurisdiction  of  justices'  courts  is  thus  given,  in  the  case  of 
Knight  v.  Campbell,  62  Barb.  16,  22,  by  Johnson,  J.,  delivering  the  opin- 
ion of  the  majority  of  the  oourt:   "AJl  three  of  our  state  constitutions 
have  contained  similar  provisions  to  the  one  in  question,  in  our  present 
constitution,  and  yet  nothing  haa  been  more  common  than  for  the  legislature, 
under  each  and  all,  to  exerciae  the  power  of  altering  and  enlarging  the  juris- 
diction of  theae  inferior  tribunals,  and  authorizing  them  to  try  actions,  and 
claasea  or  kinds  of  action,  with  a  jury  of  six  men,  which  before  were  triable 
only  in  a  court  of  record  by  a  jury  of  twelve  men.    This  fact  alone-— of  gen- 
eral acquiescence  in  the  exercise  of  this  power  for  so  long  a  period — is  one  of 
great  weight  in  favor  of  its  constitutionality,  and  one  which  ought  to  be  con* 
dnsive  at  this  day,  as  to  the  true  construction  and  meaning  of  this  constitu- 
tional provision  in  this  regard."    And  see  also  the  argument  of  Carpenter,  J., 
quoted  in  the  note  to  Keddie  v.  Moore,  5  Am.  Dec.  620. 

Minor  Otfsvses  were,  at  the  common  law,  and  before  the  adoption  of  the 
state  conatitutiona,  tried  by  magistrates  and  justices  of  the  peace  without  a 
jury«  To  these  cases  the  constitutional  provision  does  not  apply:  People  v. 
Ju^iees,  74  N.  Y.  406;  People  v.  CommiseUmers  of  Police  and  Exci»e  cf  Brook" 
lyn,  59  Id.  06;  Murphy  v.  People,  2  Cow.  815;  Byere  y.  CcmmonweaUh,  42  Pa 
St.  89;  StaU  v.  Cmdia^  27  Vt  318;  WUliafM  v.  Cif^  CouncU,  4  Qa.  509;  State 
T.  OUnn^  54  Md.  572;  Hx  parte  Ah  Peen,  51  Cal.  280.  Bedfield,  C.  J.,  de- 
livering the  opinion  of  the  court,  in  SUUe  v.  Conlin,  27  Vt.  322,  referring  to 
the  constitutional  provision  guaranteeing  trial  by  jury,  said:  "  It  has  not  and 
waa  not  intended  to  have  any  application  to  thoae  minor  offenaea,  which  chiefly 
concern  the  regulation  of  the  internal  police  of  the  state,  and  which  for  all 
practical  purposes,  would  be  effectually  paralyzed,  by  subjecting  the  proceed- 
ings, in  all  cases,  to  the  cumbrous  detail  and  heavy  machinery  of  trial  by 
Jury  of  twelve  men,  to  which  the  article  undoubtedly  refers.    Ajid  it  is  vain 
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to  affect  to  believe  that  the  framers  of  this  article  did  not  comprehend  how 
trials  in  the  police  conrts  of  the  cities  and  towns  of  this  oonntry  and  En^land^ 
had  for  centuries  been  conducted. "  In  the  snbsequent  case  of  State  v.  Peter" 
son,  41  Id.  504,  it  was  decided  that  the  constitution  of  Vermont  does  not  al- 
low final  jurisdiction  of  any  criminal  offense  proper  for  the  cognizance  of  a 
jury,  to  be  conferred  upon  a  court  in  which  the  right  of  trial  by  a  common 
law  jury  ia  not  secured  and  allowed  to  the  accused.  And  the  doctrine  laid 
down  in  StcUe  v.  CoiUm,  on  this  subject,  is  disapproved. 

Cases  or  Contxmft  of  Coubt  were  never  triable  by  jury:  Oooley's  Gonsl. 
Lim.  390,  n.,  6th  ed.  And  the  infliction  of  summary  punishment  in  such 
cases  is  not  within  the  constitutional  provision  securing  the  right  to  trial  by 
jury:  State  v.  Doty,  32  N.  J.  L.  403;  Clark  v.  People,  Breese,  340;  S.  a,  12 
Am.  Dec  177,  note  178,  where  the  power  of  a  court  to  punish  for  contempt 
is  discussed  at  length. 

Ik  Trial  of  Claims  against  the  GovnumxiiT,  the  claimant  has  no  con* 
stitutioDal  right  to  a  trial  by  jury.  In  such  cases,  the  party  has  no  other 
mode  of  establishing  his  claim  than  that  pointed  out  by  the  statute:  Pelham 
V.  State,  30  Tex.  422;  Bledsoe  v.  StaU,  64  K.  C.  392;  McElralh  v.  Uwiled 
States,  12  Court  of  Claims,  312;  affirmed  on  appeal  in  102  U.  S.  426. 

In  Assessment  and  Collecttion  or  Taxes  the  constitutional  provision  re- 
lating to  jury  trial  does  not  apply:  Harper  y»  EUberton,  23  6a.  566;  Commas' 
sioners  v.  Morrison,  22  Minn.  178;  Cocheco  M/g,  Co,  v.  Strafford^  51 N.  H.  455; 
StaU  v.  Moss,  69  Mo.  495.  In  the  case  of  In  re  HaeheU,  53  Vt.  354,  360,  the 
court  said:  "Issues  of  fact,  in  such  matters,  in  England  at  the  time  of  the 
revolution,  were  not  tried  by  a  jury,  and  were  not  understood  by  the  framers 
of  the  constitution  (of  Vermont)  as  being  'proper  for  the  cognizance  of  a  jury,' 
and  are  not  included  within  the  provisions  of  the  constitution  which  secure 
the  right  of  trial  by  jury.*'  But  in  State  v.  Allen,  2  McGord,  55,  it  was  de« 
cidod  that  the  South  Carolina  act  of  1820,  which  imposed  a  penalty  of  ten 
thousand  dollars  on  any  one  who  should  sell  lottery  tickets,  or  keep  an  office 
for  that  purpose,  was,  so  far  as  it  went  to  authorize  the  tax-collector  to  Ibruo 
an  execution  for  the  same,  without  conviction  by  a  juiy,  unconstitutional, 
although  the  act  called  it  a  tax,  and  not  a  penalty. 

Seoubities  ok  Certain  Kinds  op  Bonds,  such  as  sheriffs'  bonds,  writ  of 
error  bonds,  and  bonds  for  costs,  may  have  judgment  entered  against  them 
on  such  bonds  without  a  trial  by  jury:  Mvrry  v.  Askew,  6  J.  J.  Marsh.  27; 
Johnston  V.  Atwood,  2  Stew.  225;  WhUehurst  v.  Coleen,  53  IlL  247;  Bank  oj 
Columbia  v.  Ohely,  4  Wheat  235;  OUdersleeve  v.  People,  10  Barb.  35.  In 
such  cases,  the  party,  by  entering  into  the  contract,  is  presumed  to  have  con- 
sented to  that  mode  of  enforcing  it.  In  Johnston  v.  Atwood,  2  Stew.  227, 
Lipscomb,  C  J.i  delivering  the  opinion  of  the  court,  said:  "The  security,  at 
the  time  he  entered  into  the  writ  of  error  bond,  knew  aU  the  consequences  of 
thus  making  himself  a  party  to  the  judgment  of  the  circuit  court;  he  knew 
that  the  cause  then  went  to  a  tribunal  where  the  facts  were  not  inquired 
into,  beyond  what  was  apparent  on  the  record;  and  his  volunteering  himself 
as  a  party  under  such  circumstances,  was  virtually  a  waiver  of  all  claim  to  a 
jury  trial"  But  in  Hughes  v.  Hughes'  Adm*r,  4  T.  B.  Mon.  42,  it  was  de- 
cided that  the  Kentucky  act  authorizing  judgment  against  the  sureties  in  the 
bond  on  the  dissolution  of  an  injunction  was  unconstitutionaL 

Miscellaneous. — ^TriaUi  by  courts  martial  are  not  required  to  be  by  juiy: 
Bawson  v.  Brown,  18  Me.  216.  Nor  is  a  jury  trial  a  matter  of  right  in  ad- 
miralty cases:  United  States  t.  Steamship  The  Queen,  4  Ben.  237.  Acts  pro- 
viding forms  of  proceeding  in  cases  of  contested  elections  need  not  provide 


Jan.  1848.]  FuNT  River  Steamboat  Go.  v.  Roberts.       193 

for  trial  by  Jniy:  Eurmg  ▼.  tUleif,  43  Pa.  St  384;  WhaUon  v.  BaiMsr^fU  4 
Minn.  109.  Prooeedings  for  settlement  of  panpers  are  not  within  the  ooneti- 
tational  proviiiiont  Shirley  v.  Lunadmrg^  11  Mass.  379.  Statutes  anthoriang 
V^e  oommitment  of  infants,  in  certain  cases,  to  houses  of  refuge  or  to  indos* 
trial  schools,  are  not  unconstitutional  because  they  do  not  provide  for  trial  by 
jury:  Ex  parte  Grouse,  4  Whart.  9;  E!x  parte  Ah  Peen,  51  CaL  280.  The 
constitutional  provisions  under  consideration  do  not  apply  to  proceedings 
taken  by  corporations  for  the  removal  of  a  member  for  offenses  against  the 
corporation:  18  Abb.  Pr.  271.  Municipal  corporations,  being  creatures  o£ 
legislation,  have  no  constitutional  guaranty  of  trial  by  jury,  and  therefore 
such  right  may  be  denied  them:  Borough  of  Dvavmon^s  Appeal,  52  Pa.  St. 
374.  The  legislature  have  power  to  pass  a  statute  providing  that  after  a  hear- 
ing in  equity  the  supreme  court  may  confirm  an  assessment  made  by  an  insur« 
anoe  company  without  providing  for  a  jury  trial:  Hamilton  M,  Itis,  Co.  y. 
Parker,  11  Allen,  574.  An  affidavit  of  defense  law  does  not  contravene  the 
eonstitutional  right  of  trial  by  jury:  Lauranee  v.  Borm,  86  Pa.  St.  225.  An 
act  authorizing  the  court  to  render  judgment,  without  a  trial  by  jury,  in  all 
civil  cases  where  an  issuable  defense  is  not  filed  on  oath,  is  not  repugnant  to 
the  constitutional  provision  guaranteeing  the  right  to  trial  by  jury:  Dortic  t« 
Lochwood,  61  Ga.  293.  The  repeal  of  the  statute  giving  jury  trials  in  the 
supreme  court  of  Khode  Island  is  not  unconstitutional:  Mathsws  v.  Tripp, 
12  R.  L  256.  A  guardian  may  be  appointed  by  the  court  for  a  person  found 
by  it  to  be  incapable  of  managing  his  own  affi&irs,  without  submitting  the 
question  of  his  capacity  to  a  jury:  Shroffer  v.  Richmond,  16  Ohio  St  465; 
Hagany  v.  Cohnen,  29  Id.  82.  But  an  act  authorizing  the  courts  upon  peti- 
tion, on  "due  proof  "  that  a  ground  rent  has  "been  extinguished  by  payment 
or  presumption  of  law,'*  to  decree  that  such  ground  rent  is  exttnguished,  vio* 
lates  the  constitutional  right  of  trial  by  jury:  Haine^  Appeal^  73  Pa.  St 
169. 

Coiofoy  Law  Jurt  contemplated  by  all  the  constitutional  provisions  un* 
der  consideration  is  a  jury  of  twelve  men.  A  jury  composed  of  less  than 
that  number  is  not  a  constitutional  jury:  Cooley  Const.  L.  391,  5th  ed. ;  May 
V.  MUvfaukee  <6  M.  B.  B,  Co,,  3  Wis.  219;  Norval  v.  Bice,  2  Id.  22;  PeopU 
v.  CarroU,  3  Park.  Cr.  22;  People  v.  Kfimedy,  2  Id.  312;  StaU  v.  Cox,  3  Eng. 
<Ark.)  436;  Work  v.  State,  2  Ohio  St  296;  State  v.  Bendte,  9  Iowa,  203;  StaU 
v,  Peterson,  41  Vt  504. 

Kbabonablb  Kbouiations  affecting  the  exercise  of  the  right  may  be  pre« 
scribed  by  the  legislature.  Thus  an  act  which  requires  the  parties  to  demand 
a  jury  trial  at  a  particular  period  of  the  litigation  Ib  held  to  be  reasonable, 
and  not  violative  of  the  oonstitntional  guaranty:  Oarrieon  v.  HoUins,  2  Lea, 
684.  Neither  is  an  act  requiring  prepayment  of  the  jury  fee  in  civil  cases: 
People  V.  Hoffman,  3  Mich.  248;  BandaU  v.  Kehlor,  60  Me.  37.  But  the 
Vgislature  can  not,  under  pretense  of  regulating  the  right  of  trial  by  jury, 
injuriously  limit  or  restrain  it:  Copp  v.  Henniker,  55  N.  H.  179;  Plimpton  v. 
Someraet,  33  Vt  283.  In  criminal  cases  the  legislature  can  not  make  the 
right  of  the  defendant  to  a  trial  by  jury  depend  upon  his  giving  a  bond  with 
sureties  for  the  payment  of  the  penalty  and  costs:  Oreene  v.  Brigge,  1  Curt 
311.  To  entitle  a  party  to  an  appeal  in  a  criminal  prosecution,  nothing  more 
can  rightfully  be  required  of  him  than  reasonable  security  for  his  appearance, 
and  a  statute  requiring  an  increase  of  the  penalty  to  be  imposed  on  a  convio* 
tion  by  the  jury  in  the  appellate  court,  is  an  unconstitutional  restraint  upon 
the  right  of  trial  by  jury:  Staie  v.  Oumey,  37  Me.  156.  And  generally  any 
•ot  which  renders  it  difficult  for  the  accused  to  obtain  the  privilege  of  a  tria^ 
Ax.  Dso.  Vol.  ZLYni^lS 
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hy  jury,  beyond  vhftt  the  pnblxc  neceaeity  requires,  it  inoondstent  with  the 
OQiurtitBtioiial  gzianmty:  8aco  v.  Weaiworth,  Id.  105. 

Pabtt  may  Waits  his  Bight  to  a  jury  trial  in  all  civil  cMee,  And  if  he 
does  waive  it,  he  can  not  afterwards  claim  it  as  a  rig^t:  Manh  v.  Broum,  SJ 
N.  H.  173.  A  party  can  waive  his  right  only  in  the  mode  specified  by  the 
statute:  Shaw  v.  KetUt  11  Ind.  80.  In  Baird  v.  Mayor  etc  qfKew  York,  74 
K.  Y.  382,  it  was  decided  that  the  clause  in  the  constitution  declaring  that 
'*  a  jury  trial  may  be  waived  *  *  *  in  the  manner  to  be  prescribed  by  law,** 
does  not  preclude  the  court  from  holding  that  parties  have  wAved  their  right 
to  such  a  trial,  by  their  conduct  or  silence,  although  the  case  has  not  been 
provided  for  by  any  statute.  In  CimmonweaUh  v.  Whilmey,  108  Mass.  5,  it 
was  held  that  an  appellant  from  a  dedsion  of  a  police  court,  who  forfeits  his 
recognizance  to  prosecute  the  appeal,  thereby  waives  his  right  to  trial  by 
Jury.  Morton,  J.,  delivering  the  opinion  in  that  case,  said:  "It  has  been 
the  uniform  practice  of  the  legislature,  since  the  adoption  of  the  constitution, 
to  pass  laws  regulating  the  mode  in  which  the  rights  secured  to  the  subject 
by  the  bill  of  rights  and  constitution  shall  be  enjoyed.  And  if  the  subject 
neglects  to  comply  with  these  regulations,  he  thereby  waives  his  constitn- 
tional  privileges." 

In  Cases  or  Comfulsort  Nonsuitb,  the  granting  of  the  nonsuit  ii,  of 
course,  the  denial  of  a  trial  by  the  jury.  The  constitutionality  of  statutes 
providing  for  peremptory  nonsuits  is  discussed  at  length  in  the  note  to  J/Ytntk 
v.  SmUh^  24  Am.  Dec.  622.    See  also  ^£bU  on  Jury  Trial,  sec.  107. 

Thb  fbincipal  gasv  is  cited  in  Ex  parte  Nightingale,  12  Fla.  276,  to  the 
point  that  where  consequences  in  violation  of  common  reason,  common  rights 
and  the  principles  of  common  justice  arise  even  collaterally  out  of  a  statute^ 
it  Ib  void  pro  tatUo, 

The  case  of  Flint  B.  Steamboai  Co.  v.  Foster,  5  Ga.  194;  S.  C.,post,  248,  arcs* 
onder  a  statute  of  Georgia,  from  which  the  statute  passed  upon  in  the  prin- 
cipal case  seems  to  have  been  copied.  The  statute  was  in  that  case  held  to 
be  constitutional.  In  the  decision  of  that  case  the  court  held  that  the  right 
of  trial  by  Jury  may  be  clogged  with  oneroas  conditions,  and  the  act  pre- 
scribing such  terms  not  be  unconstitutional,  unless  it  entirely  prostrates  the 
right  or  renders  it  wholly  unavailing  to  the  party.  Such  a  doctrine  has  no 
foundation  in  reason,  and  we  have  been  unable  to  discover  any  authority  to 
abstain  it.  See  the  criticism  upon  this  doctrine  made  by  Ladd^  J.,  in  Copp  v. 
Hennikery  55  N.  H.  200,  and  quoted  in  the  note  to  Flint  B.  8.  Co.  v.  Foster,, 
8.  C,  poet,  248. 


^  

FOKDEB    V.   MOSELET   ET  AL. 

[2  Flosida,  307.] 

DsTENDAirr  BT  Plbabino  in  Bab  of  Action  Admits  Lioal  NonoB  of 
the  institution  of  the  suit,  and  also  the  jurisdiction  of  the  ooort  over  the 
parties  to  the  action,  and  over  the  subject-matter. 

Sbbonbous  Judgment  of  Coubt  of  Gbnebal  JuBisDionoir  is  voidabla 
only,  but  not  void. 

FOBCHASEB  AT  SaLB  DNDXB  ExXOUTION  IsSUXD  ON  EBBONIOUS  JUDGMENT 

of  a  court  of  general  jurisdiction,  which  is  afterwards  revefted,  acquires 
a  good  title,  notwithstanding  the  reversal 
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Where  Acnow  is  Bbouobt  against  Two  Persons  as  Administrators, 
and,  pending  the  Rait,  they  are  remoyed,  bnt  are  irabseqaently,  with  a 
third  person,  appointed  administrators  de  bonis  non,  and  judgment  is  ren- 
dered against  them  in  that  capacity,  upon  which  execution  issues,  to  be 
levied  of  the  goods  of  the  intestate,  the  purchaser  at  the  Bale  nnd«r  such 
execution  acquires  a  good  title. 

Drrndant  in  Execution  Who  Assists  at,  Enoovraoks,  ''•nd  Aids  the 
sale,  is  estopped  from  afterwards  attacking  the  validity  wf  the  title  of 
the  purchaser  at  the  sale.  « 

Appeal  from  Leon  circnit  court.    The  opinion  states  the  case. 

JSdgner  and  Thompson^  for  the  appellant. 

Archer  and  Brockenbrtmgh,  for  the  appellees. 

Lancaster,  J.  This  case  comes  before  this  court  by  appeal 
from  Leon  circuit  court.  It  is  an  action  of  detinue  brought  by 
the  administrators  {^fronts  non  on  the  estate  of  Samuel  Parkhill, 
deceased,  to  recover  from  the  defendant,  William  O.  Ponder, 
certain  negro-  slaves  alleged  to  belong  to  the  plaintiffs  as  such 
administrators,  and  to  be  detained  by  the  defendant.  Ponder. 
The  declaration  contains  two  counts.  The  first  declares  upon  a 
deliyery  of  the  slaves  to  the  defendant  by  the  plaintiffs,  to  be 
redelivered  to  them,  when  he,  the  defendant,  should  be  thereto 
requested.  The  second  count  declares  upon  a  casual  loss  of  the 
slaves  by  the  plaintiffs,  and  that  said  slaves  afterwards  came  to  the 
possession  of  the  defendant  Ponder,  by  finding;  and  that  he, 
well  knowing  the  said  slaves  to  be  the  property  of  the  plaintiffs, 
as  administrators,  etc.,  aforesaid,  although  often  requested  so 
to  do,  hath  not  delivered  them  to  said  plaintiffs  as  administra- 
tors, etc.,  as  aforesaid,  and  still  detains  the  same.  To  this 
declaration  the  defendant  pleaded:  1.  Non  detinet.  2.  That 
said  slaves  sued  for,  or  any  of  them,  were  not  the  property  of 
the  plaintiffs,  as  in  their  declaration  alleged.  3.  That  the 
plaintiffs  were  not  lawfully  possessed  of  the  negro  slaves  men- 
tioned in  the  second  count  in  their  declaration.  Upon  all  of 
which  pleas  issues  were  joined.  Upon  the  trial  of  this  cause, 
the  plaintiffs,  among  other  things,  offered  in  evidence  the  revo- 
cation of  letters  of  administration  to  Martha  Ann  Manly,  late 
Martha  Ann  Parkhill,  on  the  estate  of  Samuel  Parkhill,  de- 
ceased; to  the  introduction  whereof  the  defendant,  by  his  coun  • 
sel,  objected,  which  objection  was  overruled  by  the  court,  the 
testimony  admitted,  and  thereupon  the  defendant,  by  his  coun- 
sel, excepted.  The  plaintiffs  also  offered  in  evidence  sundry 
mortgages  executed  by  Samuel  Parkhill  in  his  life-time  to  the 
Union  Bank  of  Florida  (nine  in  number),  to  secure  his  shares  of 
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etock  in  said  bank,  with  a  view  of  proTing  that  the  slayes  in  suit 
were  embraced  in  said  mortgages,  etc.  To  the  introduction  of 
which  CTidenoe  the  defendant  by  his  counsel  objected,  but  the 
court  overruled  the  objection,  and  allowed  the  testimony  to  be 
given  in  evidence  before  the  jury — ^to  which  ruling  the  defendant 
by  his  connsel'excepted;  also  a  bill  in  chanceiy  of  W.  D.  Moseley, 
one  of  the  plaintiffs  in  this  suit,  praying  an  injunction,  etc.,  to 
reskain  the  sale  of  the  negroes  belonging  to  the  estate  of  S. 
Parkhill,  deceased— which  injunction  was  denied  by  the  judgr^ 
of  the  superior  court  to  whom  it  was  presented  to  be  allowed 
To  the  admission  of  which  in  evidence  the  defendant  by  his 
counsel  objected,  but  the  court  overruled  the  objection  and  al- 
lowed said  bill  to  be  read  in  evidence  to  the  jury — ^to  which  the 
decision  of  the  court  the  defendant  by  his  counsel  excepted. 
The  proof  on  both  sides  having  been  given  in  evidence,  and  the 
cause  fully  argued  by  counsel  on  behalf  of  each  of  the  parties, 
the  court  gave  to  the  jury  eight  several  instructions,  and  the 
counsel  for  defendant  moved  the  court  to  give  sundry  instruc- 
tions numbered  from  one  to  fourteen  inclusive — ^all  of  which 
were  refused  by  the  court  to  be  given,  but  instead  of  the  tenth 
instruction  asked  by  the  defendant,  gave  an  additional  instruc- 
tion— all  of  which  said  instructions  given  or  refused  by  the 
court  are  specifically  set  forth  in  the  record.  To  all  which 
said  several  rulings,  decisions,  and  judgments  of  the  court,  on 
the  trial  of  this  cause,  and  to  the  instructions  given  and  the  in- 
structions refused  to  be  given  to  the  jury,  the  defendant  ex- 
cepted, and  prayed  his  exceptions  might  be  signed,  sealed,  and 
enrolled  and  made  part  of  the  record  of  this  case,  which  was 
done. 

The  plaintiffs  proved  that  their  intestate,  S.  Parkhill,  de- 
ceased, died,  seised  and  possessed  of  the  slaves  for  which  this 
suit  was  brought,  which  continued  to  be  the  property  of  his 
estate,  up  to  the  time  of  the  seizure  by  the  marshal  of  the  mid- 
dle district  of  Florida,  of  which  mention  will  be  hereafter 
made.  It  further  appeared  in  evidence  introduced  by  the  plaint- 
ifib,  that,  on  the  twentieth  of  March,  1845,  the  said  marshal 
levied  on  the  slaves  in  this  suit  depending  as  well  as  other  slaves 
belonging  to  the  estate  of  S.  Parkhill,  deceased,  by  virtue  of  an 
execution  or  writ  of  fieri  facias  issued  from  the  clerk's  ofSce  of 
the  Leon  superior  court,  wherein  the  Union  Bank  of  Florida  was 
plaintiff,  and  Martha  Ann  Manly,  late  Parkhill,  and  Hiram  Manly, 
in  right  of  his  wife,  said  Martha  Ann,  administrators  of  Samuel 
Parkhill,  deceased*  were  defendants;  which  said  execution  was 
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issued  by  yirtae  of  a  judgment  rendered  in  the  superior  court 
for  Leon  county  aforesaid,  wherein  the  said  Union  Bank  of 
Florida  was  plaintiff,  and  the  said  administrators  were  defend- 
ants,  and  which  judgment  was  in  favor  of  the  plaintiff.  It  fur- 
ther appeared,  that  by  virtue  of  said  levy  by  the  marshal  un  ler 
the  execution  aforesaid,  and  after  having  duly  advertised  the 
same,  the  said  marshal,  on  the  first  Monday  in  May,  1845,  pro- 
ceeded to  sell  the  said  slaves  in  this  suit  depending  at  public  sale, 
to  the  highest  bidder  for  ready  money — at  which  said  sale  the 
said  defendant,  William  G.  Ponder,  became  the  highest  bidder, 
and  bought  and  paid  for  the  said  negroes,  upon  which  title,  sup- 
ported by  an  alleged  estoppel  in  pais,  the  defendant  placed  his 
defense.  The  plaintiffs  contend  that  the  aforesaid  judgment  of 
the  superior  court,  rendered  in  favor  of  the  Union  Bank  of 
Florida  against  the  said  Martha  Ann  Manly,  late  Parkhill,  and 
Hiram  Manly,  in  right  of  his  wife,  said  Martha  Ann,  adminis- 
« trators  of  Samuel  Parkhill,  deceased,  as  well  also  as  the  execu- 
tion or  writ  of  fieri  facias  issued  thereon,  and  upon  which  ex- 
ecution or  writ  of  fieri  facias  the  levy  and  sale  of  the  negroes 
was  had,  which  said  negroes  are  the  subjects  of  controversy  in 
this  suit,  were,  and  are,  null  and  void.  And  further,  that  there 
are,  or  were,  no  acts  or  things  done  by  the  said  plaintiffs  which 
can  or  ought  to  amount  to  an  estoppel  in  pais  so  as  to  conclude 
them  from  having  and  maintaining  this  suit.  Upon  these  posi- 
tions of  the  parties,  the  first  instruction  given  by  the  court  is  in 
the  following  words,  to  wit: 

1.  The  judgment  and  execution  under  which  the  slaves  were 
sold  are  wholly  void,  and  gave  no  authority,  and  no  right  of 
property  passed  by  the  sale.  This  instruction  was  excepted  to 
by  the  defendant,  and  it  now  devolves  on  this  court  to  decide 
upon  its  propriety.  Whether  a  judgment  be  absolutely  or 
whoUy  void  depends  upon  the  jurisdiction  of  the  court  in  which 
it  is  rendered;  this  again  is  divided  into  jurisdiction  of  the  sub- 
ject-matter of  the  suit  and  of  the  person  of  the  defendant. 

The  suit  in  which  the  judgment  referred  to  was  obtained  was 
instituted  in  the  superior  court  of  the  middle  district  of  the 
territory  of  Florida,  held  in  and  for  the  county  of  Leon  in  said 
territory,  upon  a  bond  executed  by  Samuel  Parkhill  in  his  life- 
time, to  or  in  favor  of  the  Union  Bank  of  Florida.  The 
superior  court  was  organized  and  jurisdiction  conferred  upon  it 
by  virtue  of  sundry  acts  of  congress.  The  act  approved  May 
16, 1826,  entitled  "an  act  to  amend  the  several  acts  for  the 
establishment  of  territorial  government  in  Florida,"  contains  in 
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the  first  section  thereof  the  following  provisions:  ''That  the 
superior  courts  of  the  territory  of  Florida  within  their  respective 
districts  shall  have  and  exercise  original  jurisdiction  in  all  civil 
cases  in  law  or  in  equity,  whether  arising  under  the  laws  of  the 
said  territory  or  otherwise,  where  the  sum  in  controversy  shall 
amount  to  one  hundred  dollars,  and  shall  have  original  and  ex- 
clusive cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  including  all  seizures  under  laws  of  impost,  navi- 
gation, or  trade  of  the  United  States,  whether  such  seizures  be 
made  on  land  or  water,  and  aU  suits  for  penalties  or  forfeitures 
incurred  under  the  laws  of  the  United  States,  and  original  but 
not  exclusive  jurisdiction  of  all  suits  in  which  the  United  States 
shall  be  a  party,  whatever  may  be  the  amount  in  controversy  in 
such  causes  and  suits,  and  shall  have  and  exercise  appellate  juris- 
diction in  all  civil  causes  originating  in  the  inferior  courts  of  said 
territoiy,  whatever  may  be  the  amount  in  controversy;  and  shall 
have  and  exercise  original  and  exclusive  jurisdiction  of  all. 
crimes  and  ofifenses  committed  against  the  laws  of  said  territoiy 
where  the  punishment  shall  be  death;  and  original  and  appellate 
jurisdiction  of  all  other  crimes  and  offenses  committed  against 
the  laws  of  the  said  territoiy;  and  original  and  exclusive  juris- 
diction of  all  crimes  and  offenses  which  shall  be  cognizable 
under  the  authority  of  the  United  States  committed  within  the 
respective  districts  of  the  said  superior  courts,  or  upon  the 
high  seas."  The  second  section  of  the  same  act  gave  power 
to  the  superior  courts  in  term,  and  the  judges  thereof  in  vaca- 
tion, to  issue  writs  of  habeas  corpus,  of  error,  of  certiorari^  of 
mandamuB,  of  prohibition,  of  scire  fadas^  and  of  quo  warranto, 
according  to  the  principles  and  rules  of  law:  See  Thomp.  Dig. 
697. 

It  may  perhaps  be  safely  assumed,  that  no  court  in  the  United 
States,  or  in  any  state  of  the  union,  either  now  or  in  time  past, 
is  or  was  invested  by  law,  with  a  more  general  original  jurisdic- 
tion, than  was  by  the  act  of  congress,  in  the  sections  before  re- 
cited and  referred  to,  given  to  that  court.  It  was  emphatically 
a  court  of  general  jurisdiction,  and  by  the  first  clause  of  the 
first  section  recited  above,  had  jurisdiction  of  the  subject-matter 
of  the  suit  between  the  Union  Bank  of  Florida  and  the  admin- 
istrators of  Samuel  Parkhill,  deceased.  But  to  perfect  the  juris- 
diction of  a  court  of  general  jurisdiction,  it  is  necessary  to  have 
jurisdiction  of  the  person  of  the  defendant  in  the  action.  That 
is  to  say,  he  must  have  actual  or  constructive  notice  of  the  in- 
stitution of  the  suit,  by  which  an  opportunity  is  or  may  be 
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afforded  him  of  making  defense,  if  he  should  desiie  so  to  do. 
In  the  case  of  Th^e  Union  Bank  of  Florida  v.  ParkhUVs  Adm'rs^ 
the  suit  was  commenced  by  stimmons,  ad  respondendum,  against 
said  administiators,  the  mode  directed  by  the  laws  of  Florida 
for  instituting  suits  in  the  courts  of  the  territory:  See  Duval's 
Comp.,  p.  90,  sec.  4.  The  process  was  regularly  returned  by 
the  marshal,  duly  executed,  and  the  defendants,  the  said  ad- 
ministrators of  the  said  Samuel  Parkhill,  deceased,  appeared  in 
court  and  pleaded  to  the  action,  the  pleas  of  non  est  factum  and 
plene  administravit.  These  pleas  were  pleas  in  bar.  It  is  laid 
down  in  Bacon's  Abridgement,  title  Pleas  and  Pleading,  letter 
A,  ''  that  the  order  of  pleading  is:  1.  To  the  jurisdiction  of  the 
court.  2.  To  the  person  of  the  plaintiff,  and  next  of  the  de- 
fendant. 3.  To  the  count  or  declaration.  4.  To  the  writ. 
6.  To  the  action  of  the  writ.  6.  To  the  action  itself  in  bar 
thereof."  The  author  then  adds,  ''  this  has  been  settled  as  the 
most  natural  order  of  pleading,  because  by  this  order  each  sub- 
sequent plea  admits  the  former;  as  where  the  defendant  pleads 
to  the  person  of  the  plaintiff,  he  admits  the  jurisdiction  of  the 
court,  for  it  would  be  nugatory  to  plead  anything  in  that  court, 
that  has  no  jurisdiction  in  the  case."  When  therefore  he  pleads 
in  bar  of  the  action,  he  admitc(  the  action  of  the  writ — the  writ 
— ^the  coxmt — ^the  parties,  and  the  jurisdiction  of  the  court.  The 
pleas  in  that  action  were  pleas  in  bar  of  the  action,  and  there- 
fore, according  to  the  order  of  pleading  before  mentioned  (which 
order  is  substantially  recognized  by  all  the  legal  writers  who  have 
treated  on  the  subject  of  pleading  at  common  law),  all  the  ante- 
cedent steps  were  admitted  by  the  defendants  to  have  been 
legally  or  aptly  taken.  But  the  defendants  haying  appeared  in 
court  and  pleaded  to  the  action,  thereby  admitted  legal  notice 
of  the  institution  of  the  suit,  as  well  also  as  the  jurisdiction  of 
the  court,  not  only  of  the  parties  to  the  action,  but  also  of  the 
subject-matter  of  the  suit.  On  the  two  pleas  in  bar  before  men- 
tioned, issues  were  joined  by  the  plaintiff.  At  that  time  the 
jurisdiction  of  the  court  in  that  cause,  not  only  existed  in  con- 
templation of  law,  but  by  the  steps  taken  had  acquired  a  prac- 
tical application  to  the  parties  to  the  action.  Subsequently  the 
defendsmts  pleaded  puis  darrein  continuance,  a  revocation  of 
their  letters  of  administration  on  the  estate  of  Samuel  Parkhill, 
deceased^  to  which  plea  the  plaintiff  demurred.  Demurrer  waa 
sustained.  Defendants  then  amended  their  plea,  puis  darrein 
coTitvnuancej  and  plaintiff  filed  a  replication;  the  defendants  re- 
joined^  and  plaintiff  demurred,  which  demurrer  was  sustained 


200  Fonder  v.  Moselet.  [Florida^ 

and  judgment  as  aforesaid  given  for  the  plaintiff.  Upon  which 
judgment,  execution  as  aforesaid  issued,  went  into  the  hands 
of  the  marshal,  was  levied,  and  negroes  sold,  in  the  manner 
herein  bt>fore  stated.  After  the  sale,  a  writ  of  error  was  sued 
out  by  the  defendants  against  the  plaintiff,  returnable  to  the 
supreme  court  of  the  state  of  Florida,  upon  the  hearing  where- 
of it  was  decided  by  the  said  court,  that ''  errors  were  well  as- 
signed," and  "  the  judgment  was  reversed  i"  SeeParkhilTa  Adm'rs^ 
V.  Union  Bank  of  Florida,  1  Fla.  110-133. 

The  defendant  in  this  case  (the  appellant  in  this  court)  claima 
title  to  the  negroes  in  controversy  under  and  by  virtue  of  a  pur- 
chase made  by  him  at  a  public  sale  of  the  marshal  of  the  middle 
district  of  Florida,  who  levied,  advertised  regularly,  and  so 
sold,  under  and  by  virtue  of  an  execution  issued  from  the  clerk's 
office  of  the  superior  court  in  and  for  Leon  county,  upon  a 
judgment  rendered  by  said  superior  court,  at  a  time  when  said 
judgment  was  unreversed  and  in  full  force;  but  which  judg- 
ment was  afterwards  reversed  by  the  supreme  court  of  the  state 
of  Florida,  not  because  the  superior  court  had  not  jurisdiction 
in  the  case,  both  of  the  subject-matter  and  of  the  parties,  but 
because  of  errors  apparent  in  the  proceedings  in  the  court 
below.  Many  instances  were  cited  in  argument  which  showed 
the  courts  had  considered  and  declared  judgments  void  for  want 
of  jurisdiction  of  the  person  of  the  defendant,  as  where  the 
defendant  had  never  been  summoned  actually  or  constructively: 
Campbell  et  al.  v.  Browne  6  How.  (Miss.)  111.  No  service  of 
process  personally  or  by  publication:  Denning  v.  Gorwin,  11 
Wendl  661.  An  attempt  at  service  by  publication  against  "  un- 
known heirs  " — ^not  evidence  of  the  existence  of  heirs,  and  decree 
and  deed  in  pursuance  thereof,  could  not  pass  title  without  such 
evidence:  HoUingsworth  v.  Barbour,^  Pet.  472.  So  also  in  casea 
where  courts  of  special  or  limited  jurisdiction,  have  exceeded 
their  powers,  by  attempting  to  assume  where  they  have  not  juris- 
diction over  the  person.  Thus  a  court  marshal  assxmies  jurisdic-^ 
tion  where  the  party  was  not  liable  to  martial  law,  held  void: 
SmUh  V.  Shaw,  12  Johns.  257. 

In  a  case  of  assessment  of  taxes,  if  the  person  taxed  or  the 
subject-matter  of  taxation  be  not  within  the  authority  of  the^ 
officers  who  make  the  assessment,  all  subsequent  proceedings  by 
mere  ministerial  officers  under  a  warrant  to  enforce  the  tax  are 
deemed  utterly  void,  the  original  assessment  being  coram  nan 
jvdice:  Thurston  v.  Martin,  5  Mason,  501.  See  also  cases  there 
cited.    Upon  a  commission  of  bankruptcy  sued  out  against  a 
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person  not  a  trader  (a  class  of  persons  over  whom  under  certain 
circumstances  commissions  may  issue),  it  was  held  the  commis- 
sion of  bankruptcy  was  void,  the  jurisdiction  being  confined  to 
particular  persons  and  cases.  And  the  court  said:  "Where 
courts  of  justice  assume  a  jurisdiction  which  thej  have  not,  an 
action  of  trespass  lies  against  the  officer  who  executes  process, 
because  the  whole  proceeding  was  coram  rum  jtidice:  Perkin  t. 
Proctor ^  2  Wils.  884.  An  application  was  made  for  letters  of 
administration  during  the  absence  of  the  executor  who  had  duly 
proved  the  will  of  the  testator  and  qualified  as  executor  thereto, 
which  was  granted  by  the  court  of  ordinary  in  the  state  of 
South  Carolina.  This  case  going  by  writ  of  error  to  the  su- 
preme court  of  the  United  States,  the  court  say  (Chief  Justice 
Marshal  deliYering  the  opinion):  ''In  its  yery  nature,  the  ap- 
pointment of  an  administrator,  during  the  absence  of  an  exec- 
utor, under  no  disability,  is  essentially  nothing  more  than  the 
appointment  of  an  agent  for  that  executor.  This,  the  ordinary 
has  no  power  to  do.  The  executor  alone  can  appoint  his  agents. 
If  the  ordinary  had  no  jurisdiction  in  the  case,  then  the  grant 
of  administration  was  void  ah  initio,  and  all  the  acts  of  the 
grantee  are  void:"  Oriffiih  v.  Fratier,  3  Pet.  Cond.  (S.  C.)  11, 
12;  S.  C,  8  Cranch,  9.  These  cases,  and  many  others  not 
deemed  necessary  to  be  referred  to,  show  that  to  authorize  the 
assertion  that  a  judgment  is  void,  it  must  have  emanated  from  a 
court  of  limited  jurisdiction,  not  acting  within  its  legitimate 
prerogative,  or  in  a  court  of  general  jurisdiction,  where  the 
parties  are  not  actually  or  by  legal  construction  before  the  court 
and  subject  to  its  jurisdiction. 

The  case  referred  to  in  the  instruction  under  consideration 
was  before  a  court  of  general  jurisdiction;  the  parties  were 
before  the  court.  Pleas  in  bar  of  the  action  and  puis  darrein 
continuance  were  filed.  Upon  the  whold  case  judgment  was 
given  by  the  court  for  the  plaintiff,  which  was  subsequently  re- 
versed for  error.     Was  this  judgment  void  or  voidable  ? 

It  is  laid  down  in  Elliott  et  al.  v.  Piersol  et  dl.,1  Pet.  840,  and 
reasserted  in  2  Pet.  169,  ''  where  a  court  has  jurisdiction  it  has 
a  right  to  dedde  every  question  which  occurs  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise,  its  judgment  untU 
reversed  is  regarded  as  binding  in  every  other  court."  So  in  the 
case  of  Voorheea  v.  The  Bank  of  the  United  States,  10  Id.  474,  475, 
the  court  say:  "  The  line  which  separates  error  in  judgment  from 
the  usurpation  of  power  is  very  definite,  and  is  precisely  that 
which  denotes  the  cases  where  a  judgment  or  decree  is  reversible 
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only  by  an  appellate  court,  or  may  be  declared  a  nullity  collat- 
erally when  it  is  offered  in  evidence  in  an  action  concerning  the 
matter  adjudicated,  or  purporting  to  have  been  so.  In  the  one 
case  it  is  a  record  importing  absolute  verity;  in  the  other,  mei^ 
waste  paper."  The  foregoing  authorities,  as  well  as  many  oth- 
ers not  supposed  necessary  to  be  referred  to,  clearly  show  thai 
judgments  of  courts  of  general  or  competent  jurisdiction,  are  not 
considered  under  any  circumstances  as  mere  nullities,  but  as  re* 
cords  importing  absolute  verity,  and  of  binding  efficacy  until  re- 
versed by  a  competent  appellate  tribunal.  They  are  voidable, 
not  void.  The  supreme  court  of  Florida  decided,  in  the  case  of 
ParkhUVs  Administrators  v.  The  Union  Bank  of  Florida^  the 
judgment  of  the  court  below  was  erroneous.  It  did  not  decide 
it  was  void. 

While,  then,  the  judgment  of  the  superior  court,  which  luis  al- 
ready been  shown  to  have  been  a  court  of  general  and  complete 
jurisdiction,  remained  of  record  and  unreversed,  importing  per 
se  absolute  verity,  and  possessing,  by  virtue  of  the  authority  of 
the  court  in  which  it  was  rendered,  a  binding  efficacy,  an  execu- 
tion issued  thereon,  and  was  placed  in  the  hands  of  the  proper 
officer  of  the  court,  who  levied  the  same  on  the  negroes  in  con- 
troversy in  this  suit,  being  the  proj^rty  of  the  estate  of  Samuel 
Parkhill,  deceased,  against  whose  representatives  that  judgment 
was  rendered;  and  after  having  duly  advertised  the  sale  thereof, 
proceeded  on  the  designated  day  to  offer  said  negroes  for  sale  at 
public  outcry,  to  the  highest  bidder,  at  which  sale  the  defendant 
in  this  action  below,  William  G.  Ponder,  being  the  highest  bid- 
der, became  the  purchaser,  and  paid  for  and  obtained  the  deliT- 
ery  to  him  of  the  Baid  negroes.  This,  then,  being  a  case  of  a  pur- 
ohase  under  an  execution  issued  in  conformity  to  the  statute  in 
such  case  provided,  under  a  judgment  rendered  by  a  court  of  com- 
petent jurisdiction,  and  when  execution  issued  of  binding  effi- 
cacy, it  is  sufficient  to  give  the  purchaser  a  good  title:  Armstrong 
V.  Jackson,  1  Blackf.  210  [12  Am.  Dec.  225].  The  judgment  of 
the  court,  the  execution,  and  the  bill  of  sale  of  the  marshal, 
were  all  in  evidence  in  this  case,  and  this  was  all  the  defendant 
was  required  to  show:  Lessee  of  Cooper  y.  OalbraUh,  3  Wash.  C. 
O.  550,  and  cases  there  cited.  Also  Simms  and  Wise  v.  Slacum^ 
3  Cranch,  800.  lu  which  last  case  Chief  Justice  Marshall  says: 
'*  The  judgments  of  a  court  of  competent  jurisdiction  (although 
obtained  by  fraud)  have  never  been  considered  as  absolutely 
void,  and  therefore  all  acts  performed  under  them  are  validy  so 
far  as  respects  third  persons/' 
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The  plaintiff  in  this  action  in  the  court  below  proved,  tliat  there 
were  nine  other  executions  issued  from  the  same  clerk's  office, 
on  judgments  rendered  by  the  same  superior  couii,  at  the  same 
term,  and  on  the  same  state  of  pleadings  as  in  the  case  of  Manly 
andWife,  Adm'rs  of  8.  ParkhUl,  v.  The  Union  Bank  of  Florida,  1 
Fla.  110,  in  favor  of  other  plaintiffs,  which  judgments  have  never 
been  appealed  from,  or  in  any  wise  reversed,  and  which  are  now 
irreversible,  because  by  limitation  no  appeal  or  writ  of  error  can 
be  now  obtained — and  tmder  which  other  executions  a  levy  and 
sale  of  the  negroes  in  this  controversy  were  also  had  and  made  at 
the  same  time  and  place.  In  the  case  of  Voorhees  v.  The  Bank  of 
the  Uniied  States,  10  Pet.  475,  the  court  state  the  doctrine  and  say, 
**  there  can  be  no  middle  character  assigned  to  judicial  proceed- 
ings which  are  irreversible  for  error.  Such  is  their  effect  between 
the  parties  to  the  suit,  and  such  are  the  immunities  which  the  law 
affords  to  a  plaintiff  who  has  obtained  an  erroneous  judgment 
or  execution.  It  would  be  a  well  merited  reproach  to  our  juris- 
prudence if  an  innocent  purchaser,  no  party  to  the  suit,  who 
had  paid  his  money  on  the  faith  of  an  order  of  court,  should 
not  have  the  same  protection  under  an  erroneous  proceeding  as 
the  party  who  derived  the  benefit  accruing  from  it.  A  purchaser 
under  judicial  process  pays  the  plaintiff  his  demand  on  the 
property  sold;  to  the  extent  of  the  purchase  money  he  dis- 
charges the  defendant  from  his  adjudged  obligation.  Time  has 
given  an  inviolable  sanctity  to  every  act  of  the  court  preceding 
the  sale,  which  precludes  the  defendant  from  controverting  the 
absolute  right  of  the  plaintiff  to  the  full  benefit  of  his  judgment, 
and  it  shall  not  be  permitted  that  the  purchaser  shall  be  answer- 
able for  defects  in  the  record,  from  the  consequence  of  which 
the  plaintiff  is  absolved.  Such  flagrant  injustice  is  imputable 
neither  to  the  common  nor  statute  law  of  the  land.  If  a  judg- 
ment is  reversed  for  error,  it  is  a  settled  principle  of  the  common 
law  coeval  with  its  existence,  that  the  defendant  shall  have  resti- 
tution only  of  the  money.  The  purchaser  shall  hold  the  property 
sold,  and  there  are  few  if  any  states  in  the  union  who  have  not 
consecrated  this  principle  by  statute." 

It  was  ui^d  in  argument  in  this  case  that  the  writs  of  execu- 
tion were  illegally  levied;  the  judgments  being  against  Manly 
and  wife,  administrators,  and  not  against  them  and  Moseley, 
administrators  de  bonis  non  of  S.  Parkhill,  deceased.  The  exe- 
cutions were  commanded  to  be  levied  of  the  goods,  etc.,  of 
Samuel  Parkhill,  deceased,  in  the  hands  of  Manly  and  wife,  ad- 
udniBtrators,  etc.    That  the  goods  were  the  goods  of  S.  Paik-« 
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hill^  deceased,  and  in  their  hands,  is  ayeried  in  both  counts 
of  the  declaration:  it  is  true,  they  allege  them  to  have  been  the 
goods,  etc. ,  of  S.  Parlhill,  deceased,  and  to  hare  been  possessed 
by  them  together  with  William  D.  Moseley,  the  other  plaintiff 
in  this  suit,  as  administrators  de  bonis  non.  Now  the  judgment 
was  against  them  as  administrators,  and  the  execution  went 
against  them  as  such,  to  be  levied  of  the  goods,  etc. ,  of  their 
intestate,  by  reason  of  his  indebtedness;  the  execution  was 
levied  on  his  property,  and  went  to  pay  his  debt,  and  pro  tanio 
to  relieve  his  legal  representatives.  If  one  is  sued  as  executor 
when  he  is  administrator,  it  must  be  pleaded  in  abatement — ^he 
can  not  set  it  up  in  bar,  because  it  is  the  same  right  and  but  by 
another  name:  GranweU  v.  Sibly,  2  Lev.  190;  Harding  v.  SaUdn, 
Comb.  220;  Powers  v.  Cook,  1  Ld.  Raym.  63. 

If  debt  is  brought  against  two  as  executors,  they  plead  judg- 
ment against  one  of  them  as  administrator.  This  is  good  in  bar, 
because  there  was  a  true  debt  due  and  a  recovery  upon  the  right 
of  the  debt:  Parker  v.  Amys,  1  Lev.  261.  So  the  administrators 
de  bonis  non  in  this  case,  might  plead  a  former  recovery  against 
some  of  them  as  administrators,  and  a  payment  by  one  as  ad- 
ministrator would  be  good  in  bar,  to  prevent  a  recovery  against 
the  whole  as  administrators  de  bonis  non.  The  court  are  aware 
there  is  a  conflict  of  authorities  on  this  point.  In  the  recent 
ca'fee  of  Taylor  et  al.  v.  Savage ,  1  How,  (S.  C.)  282,  the  court  say 
(Chief  Justice  Taney  delivering  the  opinion):  "The  decree  in 
the  circmt  court  is  against  George  M.  Savage,  executor  of  the 
last  will  and  testament  of  Samuel  Savage,  deceased.  There  was 
no  other  party  respondent  in  the  district  court,  and  the  decree 
was  passed  against  him  in  his  representative  character.  Before 
the  appeal  was  prayed  on  either  side,  he  had  ceased  to  be  the 
representative  of  the  estate  of  Samuel  Savage,  and  had  no  con*- 
trol  over  it,  nor  any  right  to  interfere  with  it  by  prosecuting  or 
apx)earing  to  an  appeal,  or  in  any  other  manner.  By  his  re- 
moval from  the  office  of  executor,  he  was  as  completely  separated 
from  the  business  of  the  estate  as  if  he  had  been  dead,  and  had 
no  right  to  appeal  in  or  be  a  party  in  this  or  any  other  court,  to 
a  suit  which  the  law  confided  to  the  representative  of  the  de- 
ceased. No  further  proceedings,  therefore,  could  be  had  in  the 
district  court,  until  Benham,  the  administrator  de  bonis  non,  was 
made  a  party."  It  further  appeared  in  this  case  by  affidavit,  that 
after  appeal  granted,  and  the  record  was  made  out  and  sent  up 
(for  no  notice  was  taken  of  it  on  the  record),  execution  had  issued 
in  favor  of  the  appellant.     The  court  say:  "  In  this  view  of  the 
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sabjecty  it  follows  that  the  execution  issued  on  the  decree  was 
unauthorized  and  Toid^  and  no  right  of  property  will  pass  by  a 
«ale  under  it,  if  one  should  be  made  by  the  marshal." 

In  the  case  of  JeioeU  y.  Jewett,  6  Mass.  275,  Chief  Justice 
Parsons  says,  **  that  it  is  a  good  plea  in  bar  against  an  admin- 
istrator, that  since  the  commencement  of  the  action  against 
him  he  has  been  remoTed  from  office  by  the  judge  of  probates." 
"  If  the  matter  of  the  plea  be  good,  it  shows  that  the  plaintiff 
has  no  cause  of  action  against  the  defendant,  either  on  this  or 
any  other  writ.  It  is  therefore  properly  pleadable  in  bar."  I 
have  not  been  able  to  perceive  ike  precise  analogy  of  the  last 
case  cited  to  the  present  one,  although  by  the  revocation  of  let- 
ters of  administration  to  Mrs.  Manly  and  her  husband  on  the  es- 
tate of  S.  Parkhill,  deceased,  if  letters  of  administration  de  bonis 
non  on  the  estate  of  the  decedent  had  been  granted  to  any  other 
person,  the  plea  would  be  good  in  bar,  because  no  action  could 
be  maintained  against  them  as  administrators,  on  that  or  any 
other  writ;  yet  when  the  same  identical  persons  are  appointed 
administrators  de  bonis  non  to  succeed  themselves  as  adminis- 
trators on  the  same  identical  estate,  and  on  which  the  same 
plaintiff  claims  to  have  a  cause  of  action,  it  seems  to  me  that 
although  the  writ  on  which  the  suit  was  progressing  might  not 
be  properly  allowable,  yet  another  writ  might  be  given  against 
the  defendants  on  which  suit  could  be  maintained,  to  wit,  a  writ 
against  Martha  Ann  Manly,  late  Parkhill,  and  Hiram  Manly,  in 
right  of  his  wife,  and  William  D.  Moseley,  administrators  de 
bonis  non  of  Samuel  Parkhill,  deceased,  the  two  former  being  the 
same  identical  persons  and  not  different,  defending  by  represen- 
tation the  same  identical  estate.  Whereas,  if  as  administrators 
they  pleaded  a  good  plea  in  bar,  when  they  came  to  be  sued  as 
administrators  de  bonis  non,  jointly  with  Moseley,  forasmuch  as 
the  plaintiff's  action  would  be  barred  as  to  them,  it  would  be 
barred  against  the  administrator  de  bonis  non,  because  being 
joint,  they  are  as  one  persop  in  law  for  the  purpose  of  represent- 
ing the  estate,  and  this  would  be  to  make  the  revocation  of  let- 
ters of  administration  to  Mrs.  Manly  and  her  husband  a  good 
plea  in  bar  to  the  plaintiffs  action.  I  can  not  think  the  plaintiff 
should  lose  his  right  of  action  or  his  demand  (if  one  be  due  him) 
for  such  a  cause.  In  the  case  of  Taylor  et  al,  v.  Savage,  Chief  Jus- 
tice Taney,  in  delivering  the  determinations  of  the  supreme  court, 
announced  the  execution  in  that  case  void,  and  very  properly, 
as  a  consequence,  said  no  right  of  property  will  pass  by  a  sale 
under  it.    The  recognized  doctrine  everywhere  is  that  a  sale 
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under  a  void  execotion  will  not  pass  property  to  the  purchaser. 
The  reason  on  which  the  chief  justice  founded  his  determination 
is  that  in  that  case  there  was  no  defendant  in  court,  the  executor 
having  ceased  to  be  the  representatiye  of  the  estate  of  Samuel 
Savage,  and  administration  having  been  committed  to  a  difEereni 
person.  That  the  executor  had  no  right  to  interfere  with  the 
estate  by  prosecuting  or  appearing  to  an  appeal,  or  in  any  other 
manner.  If  the  administration  d/e  bonis  non  had  been  committed 
to  the  same  person,  the  case  would  have  been  distinctly  different, 
and  the  execution  would  not  have  been  void,  but  at  most  but  void- 
able. In  this  case  we  have  seen  the  defendants  Manly  and  wife 
not  only  in  court,  pleading  after  the  revocation  of  their  letters 
and  subsequent  reappointment  to  the  same  trust  as  administra- 
tors de  bonis  non,  but  they  pray  a  writ  of  error — ^it  is  allowed 
them.  They  appear  in  the  superior  court,  are  recognized  as 
competent  parties,  maintain  their  writ  of  error,  and  the  judg 
ment  below  is  reversed  upon  their  motion. 

They  must,  therefore,  have  been  competent  parties  against 
whom  an  execution  might  issue,  upon  a  judgment  unreversed  and 
unappealed  from,  and  which  itself  was  not  void  but  erroneous. 
The  execution  in  this  case  was  therefore  only  voidable,  and  under 
Buch  a  one  a  purchaser  acquires  a  right  of  property,  and  is  dis- 
tinguishable from  the  case  of  Taylor  et  al,  v.  Savage,  But  in  the 
ease  under  consideration  before  the  supreme  court,  the  question 
of  the  character  of  the  execution  did  not  properly  arise,  no  ques- 
tion was  made  by  the  record,  or  w.as  necessary  to  the  determi- 
nation in  the  case.  7  he  character  of  the  execution  was  not  dis- 
cussed, no  authorities  on  the  point  were  referred  to  by  counsel 
or  the  court;  with  very  great  respect  for  Chief  Justice  Taney  T 
incline  to  think  his  decision  of  that  point  may  be  regarded 
as  rather  an  obUer  dictum.  But  the  defendant  in  this  case  relies 
on  an  estoppel  ^  pais  as  also  protecting  him  in  the  purchase  of 
the  negroes  in  controversy.  I  shall  not  stop  to  consider  the  doc- 
trine, but  content  myself  with  a  reference  to  the  cases  of  Gotten 
V.  Williams,  1  Fla.  54,  and  Camp  v.  Moseley  etal.,2  Id.  171,  de- 
cided at  this  term  for  the  doctrine  of  estoppel  in  pais,  which  I 
need  hardly  add  have  the  sanction  of  my  approval. 

I  will  look  at  the  facts  of  this  case.  Before  the  day  of 
sale,  one  of  the  slaves  purchased  by  Ponder  applied  to  Moseley, 
one  of  the  plaintiffs,  to  purchase  her.  He  declined  (because  he 
said  he  was  unable)  but  recommended  her  to  apply  to  Ponder, 
who  owned  her  husband.  She  went  to  Ponder  accordingly, 
and  thereafter  he  attended  the  sale.     At  the  sale  Moseley  wap 
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present — advised  Ponder  to  purchase,  and  upon  suggestion 
about  title,  said  there  "v^ould  be  no  difficulty — said  that  he  had 
hired  the  negro  and  that  she  would  suit  Ponder.  Moseley  took 
an  active  part  in  separating  and  i>arceling  the  negroes,  so  as  to 
make  them  bring  the  best  price.  Mr.  Archer,  attorney  for  Mrs. 
Manly,  forbade  the  sale,  because  he  said  the  negroes  were  sub- 
ject to  her  dower.  Moseley  expressed  disapprobation;  said 
the  sale  had  better  go  on,  that  the  negroes  could  not  be  sold  av 
a  better  time;  said  audibly  to  the  crowd:  *'  Bid  up,  bid  up,  gen* 
">men,  the  property  is  not  bringing  half  its  price;  the  title  will 
0e  good.'*  And  thereupon  the  property  sold  better.  Moseley 
bid  at  the  sale  as  high  as  eight  hundred  dollars  for  one  negro 
woman,  and  at  least  bid  for  two  slaves  at  that  sale.  Manly 
also  was  there  and  kept  an  account  of  the  sales;  asked  William 
Blozham,  a  vntness,  to  bid  against  Colonel  Gamble,  who  veas 
buying  slaves  for  Meintzhagen  without  competition;  witness  did 
so  and  caused  the  slaves  bought  by  Gamble  to  bring  at  least 
one  thousand  five  hundred  dollars  more  than  they  would  have 
done.  During  all  this  time  we  hear  nothing  of  a  void  judgment^ 
a  void  execution,  or  a  bad  title  to  property,  or  an  improper  levy 
on  property.  The  only  claim  interposed,  is  for  Mrs.  Manly'a 
right  of  dower.  The  parties  even  seem  to  waive  that,  and  a/or^ 
tiori  anj  other  claim,  and  it  is  most  certain  it  is  not  now  the 
pretext  for  this  attempted  recovery. 

The  administrators  de  bonis  nan  were  present  assisting  at  and 
encouraging  and  aiding  this  sale.  The  property  sold,  according 
to  testimony,  at  its  fair  value.  Can,  now,  any  reasonable  per- 
son arnve  at  any  other  conclusion  than  that  the  condition  of  the 
purchaser  or  purchasers  was  or  were  changed  by  this  conduct! 
Suppose  these  administrators,  by  themselves  or  their  attorney, 
wiUi  their  assent,  had  said:  this  property  has  been  wrongly 
levied;  it  is  the  property  of  the  administrators  de  bonis  nan  of 
Parkhill,  deceased;  it  has  been  levied  on  as  the  property  of  the 
administrators  whose  letters  have  been  revoked.  The  judgment 
is  void.  The  execution  is  void.  The  whole  matter  is  illegal, 
and  purchasers  will  buy  at  their  peril.  Would  the  property, 
under  such  circumstances,  have  brought  fair  value?  Would 
Ponder,  who  is  represented  as  a  prudent,  cautious  man,  have 
become  a  purchaser?  Was  not,  in  fine,  a  belief  induced  by  the 
conduct  of  these  administrators,  which  caused  the  purchaser, 
Ponder,  to  change  his  previous  position?  If  so  (and  so  we 
Sunk),  then,  by  the  law  of  estoppel,  they  are  concluded  from 
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aTerring  against  Ponder,  a  different  state  of  things  existing  at 
the  same  tune. 

The  foregoing  remarks  and  authorities  referred  to  rightly  con- 
sidered, we  think,  show  that  the  superior  courts  of  the  territoiy 
of  Florida  were  courts  of  general  jurisdiction.  That  the  supe- 
rior court  of  Leon  county  had,  and  rightly  took,  jurisdiction  of 
the  subject-matter  in  the  case  of  ParkhiU's  Administrators  y. 
The  Union  Bank  of  Floriday  1  Fla.  110.  That  the  defendants  in 
that  action  were  legally  summoned  to  answer  to  that  suit,  and 
appeared  and  pleaded  pleas  in  bar.  That  that  court,  having 
competent  jurisdiction,  both  of  the  subject-matter  and  the 
parties,  gave  judgment  in  favor  of  the  plaintiff.  That  while  that 
judgment  was  in  full  force,  and  when  no  appeal  or  writ  of  error 
had  been  sued  out  on  it,  an  execution  issued  on  said  judgment 
(as  well  as  on  sundry  other  like  judgments)  from  the  clerk's 
office  of  said  superior  court  pursuing  the  judgments  on  which 
they  had  been  respectively  issued  and  according  to  law — ^whioh 
executions  were  all  placed  in  the  hands  of  the  marshal,  who 
was  the  officer  of  said  superior  court.  That  by  virtue  of  said 
execution,  the  marshal  levied  upon  the  negroes  in  controversy, 
and  upon  others,  being  the  property  and  effects  of  the  estate  of 
S.  Parkhill,  deceased,  according  to  the  very  right  of  the  case. 
That  under  and  by  virtue  of  those  executions  and  levy,  after 
having  duly  advertised,  he  sold  at  public  outcry,  to  the  highest 
bidder,  the  said  slaves  for  ready  money.  That  William  G. 
Ponder,  the  (defendant  below  in  this  suit,  and)  appellant  in 
this  court,  became  the  purchaser,  paid  for  and  took  possession 
of  the  negroes  now  in  controversy.  That  said  judgments,  be- 
ing judgments  of  a  court  of  record  of  genend  and  competent 
jurisdiction,  were  not  and  could  not  be  void;  but  valid,  unless 
appealed  from  or  reversed  for  error,  and  therefore  voidable  only. 
That  a  purchaser  at  a  public  sale,  under  and  by  virtue  of  an  ex- 
ecution issued  upon  a  voidable  judgment,  if  sale  be  made  before 
the  judgment  is  reversed,  acquires  a  good  title.  That  nine  of 
the  judgments  upon  which  executions  issued  are  valid,  even  if 
erroneous,  the  limitation  of  time  for  appeal  or  writ  of  error  hav- 
ing expired.  And  that  there  was  no  irregularity  in  the  levy  ma- 
terial to  the  very  right  of  the  parties,  the  true  defendant  being 
Samuel  Parkhill,  in  his  life-time,  and  his  representatives  in  right 
of  his  estate  after  his  death,  and  the  property  levied  on  and  sold, 
his  property  to  pay  his  debts,  and  that  the  plaintiffs  are  estopped 
to  deny  his  title. 

The  court  will  forbear  to  express  their  sense  of  the  inoon- 
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Tenience,  whioh  would  result  in  society  from  the  establishment 
of  a  rale,  which  would  create  uncertainty  among  buyers  at 
sheriffs'  sales,  under  executions  issued  from  their  highest  courts 
of  record,  and  original  jurisdiction.  It  might  perhaps  be  justly 
apprehended,  that  such  a  rule  would  disarm  the  courts  of  the 
power  to  redress  private  wrongs  or  to  enforce  private  rights. 

We  are  therefore  of  opinion,  that  the  circuit  court  erred  in 
the  instruction  under  consideration.  That  the  judgments  and 
executions  under  which  the  slaves  were  sold  were  not  void. 
That  they  gave  a  sufficient  authority  for  the  sale,  and  that  the 
right  of  property  in  these  slaves  passed  by  the  sale  to  the  de- 
fendant or  appellant  William  O.  Ponder.  The  foregoing  opin- 
ion being  conclusive  of  this  whole  case,  the  court  have  not 
deemed  it  necessary  to  look  further  into  the  assignment  of  errors 
set  down  in  the  record. 

The  judgment  of  the  court  below  is  reversed  and  the  dark  of 
this  court  will  tax  costs  in  &vor  of  the  appellant. 

Hawkins,  J.,  said  that  he  agreed  to  the  conclusions,  but  not 
altogether  to  the  reasoning  of  the  court  as  expressed  in  the  opin- 
ion of  Judge  Lancaster.  He  was  in  favor  of  a  reversal,  exdu- 
sively  on  the  ground,  that  the  plaintiffs  in  the  court  below  were 
estopped  by  their  words  and  conduct  to  deny  the  title  of  Pon- 
der to  the  slaves  in  question. 

Ibbiovlab  JuDcncxBT  n  VALm  till  Bxvxbskds  See  WMbm  v*  Aniti^ 
MM,  S2  Am.  Beo.  661,  note  6M»  where  othflr  omm  sie  eoUMtecL 
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the  roprome  coart  will  oontrol  that  discretion  only  in  cMes  whan  thnv 

18  a  refusal  to  exercise  or  a  flagrant  abuse  of  it. 
Writ  of  Mandamus  is  a  P&krooativb  Wbit,  and  does  not  issue  as  men 

matter  of  right;  but  where  a  person  holds  a  clear  legal  right  under  the 

laws  of  the  state,  with  no  other  remedy  to  enforce  it,  the  oourt  oould  not 

refuse  the  writ,  for  the  law  and  the  right  are  impqratiTe  upon  it. 
Advkbsb  Pobsisszon  fob  Sbvxh  Tbabs  IB  A  QooD  TiTLS»  by  operation  of  the 

statute  of  limitationi. 
Possession  Ck>MMBNoii70  and  C!ontinuiko  vob  Betes  Tbabs,  under  color  and 

daim  of  title,  is  adverse  possession. 
A  Grant  from  thb  Statb  is  Ck>LOB  ov  TfTLS,  eren  if  the  grant  should  be 

void  for  irregularities. 
Statutis  of  Lootations  do  not  Run  against  thb  Statb. 
Proosedino  bt  Mandamus  is  in  thb  Nature  of  a  Suit,  to  which  the  state 

is  not  a  party,  although  brought  in  the  name  of  the  state. 
In  Gboroia,  Lands  abb  not  Subjbot  to  Subvbt,  and  to  be  granted  oat  oa 

head  rights,  ui»less  they  are  vacant. 
Lands  are  not  Vacant  which  have  been  in  grantee's  possessloQ  for  more 

than  seven  years,  under  a  grant  from  the  state  which  is  void  for  imga* 

larity. 

MANBAMTm.    The  opinion  states  the  case. 

WiUiam  B.  Oaulden,  for  the  petitioner. 

By  Oonrt,  Nxbbet,  J.    The  petition  before  Judge  Flemini^ 

for  a  mandamius  against  William  Hughes,  discloses  the  follow- 

ing  &cts:  The  relator,  James  Moody,  under  a  warzant  from  the 

land  court  of  the  county  of  Liberty,  caused  a  certain  tract  of 

no 
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land,  coniaming  some  seveii  hundred  acres,  to  be  snirejed  bj 
tihe  deputy  of  tiie  county  surveyor  for  that  county,  as  vacant 
land.  The  survey  was  returned  by  the  assistant  surveyor  to  his 
principal,  the  county  surveyor,  who,  upon  application  for  that 
purpose  by  the  relator,  refused  to  certify  and  transmit  the  same, 
as  the  law  directs,  to  the  surveyor  general.  William  Hughes, 
the  county  surveyor,  as  the  petition  states,  declining  so  to  cer- 
tify and  send  up  the  survey,  because  one  Dempsey  GhifSn  was 
in  possession  of  the  land  under  a  grant  from  the  state  of  Geor- 
gia, and  had  been  in  possessic^i  more  than  seven  years  from  the 
date  of  the  grant.  The  petition  further  states  that  the  grant  to 
Oriffin  from  the  state  is  illegal  and  void,  because  it  was  issued 
uPon  a  survey  made  by  the  county  surveyor  of  Tatnall  county, 
upon  a  warrant  which  issued  from  the  land  court  of  that 
couniy.  Judge  Fleming  declined  issuing  the  writ,  upon  the 
grounds  that  lands  subject  to  survey  and  to  be  granted  on  head 
rights,  by  the  laws  of  the  state,  must  be  vacant  land — that  in- 
asmuch as  the  petition  discloses  the  fact,  that  the  'land  was  in 
possession  of  a  grantee  from  the  state  of  Geoi^gia,  and  had  been 
in  his  possession  for  more  than  seven  years,  his  title  was  perfect 
under  the  statute  of  limitations,  and  that  therefore,  the  land  could 
not  be  considered  vacant  land.  Exceptions  are  taken  to  this  de- 
cision, and,  in  support  of  them,  it  is  argued  that  the  grant  from  the 
state  was  issued  illegally;  and  that  possession  under  an  illegal 
grant  is  not  such  adverse  possession  as  will  create  a  title  un- 
der the  statute  of  limitations.  That  the  writ  of  mandamus 
issues  in  the  name  of  the  state,  and  the  contest  for  this  land, 
therefore,  is  between  the  state  of  Georgia  and  a  tenant  in  pos- 
session under  a  void  grant,  and  as  the  statute  does  not  run 
against  the  state,  the  tenant  is  not  protected  by  it.  The  judg- 
ment of  the  court  below  is  affirmed  for  the  following  reasons: 

1.  Whilst  this  court  has  the  power  to  review  the  judgment  of 
a  circuit  court  on  a  matter  wherein  that  court  is  by  law  left  to  a 
sound  legal  discretion,  yet  it  will  control  that  discretion  only  in 
cases  where  there  is  a  refusal  to  exercise,  or  a  flagrant  abuse  of  it. 

2.  The  writ  of  mandamxis  is  a  prerogative  writ,  and  does  not 
issue  as  mere  matter  of  right. 

3.  We  have  ruled  that  it  is  in  the  nature  of  an  action  when 
issued:  Johnson  v.  State,  1  Gki.  273,  274;  yet  is  grantable  within 
the  discretion  of  the  court.  To  say  the  least  of  it,  it  is  unques- 
tionably within  the  discretion  of  the  court  to  withhold  it  in 
cases  where  the  relator  fails  to  make  out  a  prima  facie  case — 
a  fortiori,  it  is  within  the  discretion  of  the  court  to  withhold  it 
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in  cases  where  lie  makes  out  a  prima  facie  case  against  the  right 
which  he  sets  up.  Soch,  we  think,  is  the  present  case.  We 
would,  however,  not  be  understood  to  say  that  the  courts  in 
this  coontry  could  refuse  this  writ  when  demanded  by  a  person 
holding  a  clear  legal  right  under  the  laws  of  the  state,  with  no 
other  remedy  to  enforce  it.  In  such  a  case  the  law  and  the 
right  of  the  citizen  would  be  imperative  upon  the  court.  The 
judge  presiding  in  this  case,  believed  that  the  relator  had  not 
made  out  2k  priTna  facie  case  of  right.  We  think  he  might  have 
gone  further,  and  said  that  the  case  is  prima  fade  against  his 
right.  For  his  petition  shows  that  the  land,  the  survey  of 
which  he  seeks  to  have  certified,  was  in  the  possession  of  a  third 
person,  under  a  good  title,  and  therefore  not  vacant  land.  If 
it  was  not  vacant  land  he  is  not  entitled  to  its  survey  and  the 
certificate  of  the  survey:  Hotchkiss,  882,  385,  sees.  7  and  24. 
Uy  indeed,  his  certificate  were  had,  we  do  not  perceive  that  it 
could  avail  him  against  a  good  title  in  the  tenant.  This  is  not 
therefore,  a  case  of  flagrant  abuse  of  discretion.  I  proceed, 
however,  to  examine  more  minutely,  the  judgment  of  the  court, 
and  the  reasoning  of  counsel  against  it. 

4.  It  assumes  that  seven  years'  possession  under  color  of  title, 
in  Georgia,  is  good  title.  Without  now  going  at  large  into  one 
of  the  most  doubtful  and  litigated  questions  of  the  science,  to 
wit,  what  amounts  to  adverse  possession,  it  is  sufficient  for  the 
requirements  of  this  case,  to  say,  that  adverse  possession  for 
seven  years,  is  a  good  title  by  operation  of  the  statute  of  limita- 
tions. 

5.  And  further,  that  possession  commencing  and  continuing 
for  that  term  of  years,  under  color  and  claim  of  title,  is  adverse 
possession,  and  that  whatever  else  may  or  may  not  amount  to 
color  of  title  (6),  a  grant  from  the  state  is  color  of  title.  The 
tenant  in  this  case,  went  into  possession  under  the  highest  evi- 
dence of  title,  the  state's  grant.  And  as  the  primary  and  abso- 
lute dominion  over  this  land  was  in  the  state,  and  as  it  does  not 
appear  that  her  title  had  ever  passed  to  any  other  person,  we 
must  conclude  that  the  possession  was  adversary  to  all  the  world : 
See  Ang.  on  Lim.  410-455;  Tillinghast's  Adams,  46-^0,  app., 
note  A. 

Are  there  any  facts  or  principles  in  this  case  which  prevent 
the  operation  of  the  rule,  thus  laid  down  as  to  possession  under 
color  of  title  ?  (7)  It  is  insisted,  that  here,  the  state  is  a  party, 
moving  the  contest,  and  setting  up  a  right  to  have  this  survey 
eertified,  and  that  the  tenant  will  not  be  protected  by  his  pos« 
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session;  because  the  statute  of  limitations  does  not  run  against 
the  state.  We  have  decided,  and  the  decision  is  sustained  by 
unbroken  masses  of  authority,  that  the  statutes  of  limitation  do 
not  run  against  the  state:  Brinsfield  v.  Carter,  2  Ga.  150,  151. 
The  answer,  however,  to  this  argument^  is  this.  The  state  of 
Georgia  is  not  the  real  party  to  the  proceeding.  She  is  not  as- 
serting any  right,  and  is  not  before  the  court.  The  petition  f or 
a  mandamus  is  by  a  priyate  individual,  and  it  was  upon  that  peti- 
tion alone,  that  the  decision  complained  of,  was  made.  But  if 
the  writ  had  issued,  and  the  writ  of  error  was  founded  upon  al- 
leged errors,  in  a  judgment  growing  out  of  the  writ  and  the  re- 
turn, then  the  state  would  be  no  party.  The  process,  it  is  true, 
is  in  the  name  of  the  state,  but  the  right  asserted  is  a  private 
right;  the  issue  is  between  two  of  the  citizens  of  the  state.  I 
have  already  stated,  that  this  court  has  determined  that  a  pro- 
ceeding by  mandamus,  upon  the  relation  of  a  private  person,  is 
in  the  nature  of  a  suit.  It  is  in  England  called  a  prerogative 
writ.  It  is  there  held  the  process  by  which  the  crown  exerts  a 
high  prerogative,  through  the  courts  of  justice.  The  prerogative 
of  asserting  for  the  subject  a  right  which  could  not  be  otherwise 
asserted  or  enforced.  This  prerogative  here  belongs  to  the  peo- 
ple. They  exert  it  through  their  courts  of  justice  by  using  the 
name  of  the  state.  And  although  the  writ  of  mxindamvs  is  gov- 
erned by  principles  peculiar  to  itself,  yet  to  all  practical  in- 
tents and  purposes,  it  is  a  suit.  In  this  view  of  the  subject, 
we  conclude  that  the  maxim  '*  nuUum  tempus  occurrU  regi"  has 
no  relevancy. 

'  With  greater  plausibility  it  is  contended  that  possession  orig- 
inating under  a  void  grant  and  so  continuing,  does  not  create  a 
title  under  the  statute  of  limitations.  The  record  does  not  show 
that  there  is  anything  upon  the  face  of  the  grant  to  Griffin  which 
makes  it  void,  nor  does  it  charge  that  it  was  procured  to  be 
issued  by  a  fraud  to  which  he  was  a  pariy.  It  is  said  to  have 
issued  illegally  in  this,  that  it  was  issued  upon  a  survey  made  by 
the  surveyor  of  Tatnall  county,  upon  a  warrant  which  proceeded 
from  the  land  court  of  that  county.  The  tenant,  therefore,  is 
taken  to  have  received  it  and  entered  on  the  land  under  it,  bona 
fide.  His  possession  throughout,  is  in  good  faith.  This  is  a 
case  where  there  could  be  no  disseisin  of  anybody.  As  before 
suggested,  the  eminent  domain  being  in  the  state,  and  she  hav- 
ing parted  with  it  to  the  tenant  and  to  no  one  besides,  and  the 
possession  having  continued  uninterrupted  for  seven  years,  it  is 
hard  to  conceive  how  the  title  can  be  otherwise  than  good  against 
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the  world.  We  giye  no  opinion  as  to  how  far  the  rights  of  the 
state  herself  .wonld  go  to.  set  aside  her  grant,  in  a  proceeding  in- 
stitated  by  herself  for  that  purpose.  It  may  be,  however,  well 
doubted  whether  she  could  set  aside  this  grant,  and  reassert  her 
original  property  in  the  land,  because  of  a  mere  irregularity  in 
the  surrey. 

8.  We  might,  I  think,  rest  our  opinion  upon  the  undisputed 
fact,  that  this  land  had  been  appropriated  by  color  of  law,  and 
was  not  vacant  land  in  fact.  If  it  was  not  vacant  land,  the  sur- 
veyor had  no  right  to  survey  it,  and  being  surveyed  by  his  as- 
sistant, he  was  not  bound  to  certify  it.  Before  it  could  be  re- 
surveyed,  would  it  not  be  necessaiy  to  make  it  vacant  by  a 
revocation  of  the  grant? 

9.  We  however  meet  the  question  made  by  the  record,  and  re- 
turn to  the  inquiry  whether  possession  under  a  void  grant  can 
ripen  into  a  title.  For  the  purposes  of  the  argument,  we  assume 
that  the  grant  is  not  only  voidable  but  void.  It  is  true  that  there 
are  highly  respectable  authorities  upon  both  sides  of  this  question. 
The  weight  of  authority  though,  is  clearly  in  favor  of  the  posi- 
tion that  it  is  not  necessary,  to  make  the  {>osses8ion  adverse,  that 
it  should  commence  under  a  rightful  title.  The  fact  of  posses- 
sion and  the  quo  animo  it  was  commenced  and  continued,  are 
the  tests.  Adverse  possession  is  a  question  of  law,  and  the  fact 
of  adverse  possession,  in  its  legal  sense,  is  a  question  for  the 
jury.  "  Disseisin  (says  Lord  Coke),  is  where  one  enters  intend- 
ing to  usurp  the  possession  and  to  oust  another  of  his  freehold, 
and  therefore  *  querendum  esia  judice  quo  animo  hoc/ecerit,'  why 
he  entered  and  intruded:"  1  Inst.  153;  Blunden  and  Baugh,  3 
Cro.  302.  The  adversary  character  of  the  possession  is  by  this 
authority  derived,  not  from  the  title  under  which  it  is  taken,  but 
from  the  quo  animo.  If  there  is  an  intention  to  assert  owner- 
ship under  the  title,  the  possession  is  adverse.  In  Bradstreet  v. 
HwniingUm,  5  Pet.  438,  the  supreme  court  of  the  United  States, 
through  Mr.  Justice  Johnson,  says:  ''Bights  accruing  under 
acts  of  limitations  are  in  terms,  as  prima  faciei  originating  in 
wrong,  although  really  among  the  best  protections  of  right;  and 
if  any  one  who  can  commit  a  disseisin,  may  claim  under  an  ad- 
verse possession,  it  is  not  easy  to  preclude  any  one.  An  infant, 
Ckfeme  covert,  a  joint  tenant,  a  guardian,  and  even  one  getting 
possession  by  fraud,  may  be  a  disseisor."  In  the  same  case  the 
court  speak  to  this  point  with  yet  more  distinctness,  as  follows: 
''As  to  an  entiy  under  a  void  title,  that  has  met  with  such 
pointed  answers  from  this  court  and  the  courts  of  New  York, 
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that  it  can  scarcelj  require  a  labored  examination.  The  bar  of 
the  statute  is  acknowledged  to  originate  in  wrong."-  See  also  to 
the  same  point,  Oregg  ▼.  Sayre,  8  Id.  244;  Edrpending  y.  The 
Dtdch  Church,  16  Id.  466;  Paiton'a  Lessee  y.  Easton,  1  Wheat, 
479. 

In  La  Ihmibois  v.  Jackscm,  8  Cow.  694,  696  [18  Am.  Dec. 
463],  this  point  was  made  before  the  supreme  court  of  New 
York,  and  they  say,  '*  thai  if  a  party  haye  a  deed  he  need  not 
produce  it;  and  if  on  the  production  it  proyes  defectiye,  that 
does  not  affect  the  character  of  the  possession."  The  court  of 
errors  affirm  that  doctrine.  In  Smith  y.  Burtis,  9  Johns.  180, 
Spencer,  J.,  deliyering  the  opinion  of  the  court,  says:  "  It  has 
neyer  been  considered  necessary  to  constitute  an  adyerse  pos- 
session that  there  should  be  a  rightful  title.  Wheneyer  this 
defense  is  set  up,  the  idea  of  right  is  excluded;  the  fact  of  pos- 
session, and  the  quo  ammo  it  was  commenced  and  continued, 
are  the  only  tests,  and  it  necessarily  must  be  exclusiye  of 
all  other  rights."  See  also  Jackson  y.  Wheat,  18  Johns.  44; 
Jackson  y.  Kewton,  Id.  856;  Jackson  y.  Woodruff,  1.  Cow.  286 
[13  Am.  Dec.  525];  Hudson  y.  Hudson's  Adm'r,  6  Munf.  355. 
In  Mddleton  y.  Dupuis,  2  Nott.  &  McC.  311,  312,  it  is  decided 
that  actual  adyerse  possession  for  the  statutory  term,  under  a 
junior  grant,  will  giye  the  tenant  a  title  to  so  much  of  the  land 
as  he  has  in  actual  possession,  eyen  against  the  person  who  has 
a  paramount  title,  and  is  in  the  constructiye  possession  of  the 
part  in  dispute.  In  this  case  the  possession  begins  and  con« 
tinues  under  a  grant  not  yoid  for  irregularity  or  fraud,  but 
impotent;  because  younger  than  another  conyeying  the  para- 
mount title;  and  yet  the  possession  gaye  a  perfect  title;  Mr. 
Justice  Richardson  remarking  that,  ''  the  long  and  open  pos- 
session of  the  defendant  under  an  honest  title,  makes  the 
application  to  this  case  of  the  popular  mode  of  statutory  con- 
yeyancing  by  possession  a  happy  and  satisfactory  one."  Mr. 
Angell,  in  treatiQg  of  this  subject,  says:  '*  As  to  what  consti- 
tutes color  of  title,  it  seems  to  be  yery  well  agreed,  that,  if  the 
title  under  which  the  party  relying  on  posaeesion  and  claima 
and  originally  entered  be  eyer  so  defectiye,  the  possession  is,  not- 
withstanding, adyerse:  Ang.  on  Limit.  436.  See  also  Sumner 
y.  Stevens,  6  Mete.  337;  Barker  y.  Salmon,  2  Id.  32;  Parker  y. 
Prop,  of  Locks  and  Canals,  3  Id.  91  [37  Am.  Dec.  121];  Pipher 
y.  Lodge,  16  Serg.  &  B.  214;  Brashear  y.  HeurUt,  4  Har.  &  M, 
222;  WUson  y.  Kilcannon,  4  Hayw.  182. 

It  is  held  by  the  supreme  court  of  the  United  States,  that  a 
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deed  fraudtilent  on  ibe  part  of  the  gittntor,  if  accepted  banajfidB 
by  the  giantee,  and  mthout  knowledge  of  the  fraud,  gives  a 
color  of  title,  nnder  the  statute  of  limitations:  Oregg  v.  Sayre,  8 
Pet.  252;  Diok  t.  BaJchy  Id.  84.  Thus  it  is  manifest  that  this 
point  is  settied  by  the  supreme  court  of  the  Uuited  States,  by 
the  highest  courts  of  New  York,  Massachusetts,  Penn^lvania, 
Maxyland,  and  South  Carolina,  and  no  doubt,  if  my  time  would 
permit  me  to  verify  the  fact,  by  most  of  the  other  states,  as  also 
by  the  recorded  opinion  of  a  late  and  eminent  commentator 
upon  the  law  of  limitations.  And  settied,  too,  as  it  seems  to 
me,  upon  the  principles  on  which  statutes  of  limitation  are 
based.  They  are  statutes  of  repose,  intended  to  quiet  posses- 
sion, and  are  daily  more  and  more  favored  by  the  courts. 
Application  refused. 

SuFBEMK  Court  wnx  Nxvxb  Comfkl  an  Invebiob  Ck>UBT,  in  which  a  sait 
is  pending,  to  do  an  act  in  relation  to  the  practice  of  the  ooort,  on  the  merit* 
of  the  case,  in  regard  to  which  act  the  inferior  court  is  vested  with  a  judicial 
discretion,  even  if  of  opinion  that  the  court  erred  in  the  exercuM  of  that  dis* 
cretion:  People  ▼.  Pearstm^  33  Am.  Dec.  445.  The  principal  case  Ib  cited  to 
the  point,  that  the  supreme  court  will  not  control  the  discretion  of  the  court 
below  only  in  cases  where  there  is  a  refusal  to  exercise  it^  or  a  flagrant  abuse 
of  it,  in  Harwell  ▼.  Arm&lrwgf  11  Ga.  329;  LoyUn  v.  Eowell,  15  Id.  556. 

Right  to  Mandamus  Exists  in  all  Casks  where  a  party  has  a  speoifio 
legal  right,  and  has  no  other  specific  legal  remedy:  People  v.  Brooklyn,  19 
Am.  Dec.  502;  CommonweaUh  y.  JRoaaeUTf  4  Id.  451.  See  also  Ex  parte  Trap- 
naU,  42  Id.  676.  The  principal  case  is  cited  to  the  point,  that  a  person  hav- 
ing a  clear  legal  right  is  entitled  to  the  vrit  of  mandamus  if  he  has  no 
other  remedy  to  enforce  it,  in  State  v.  Georgia  Medical  Soc,,  38  Ga.  628. 

Statutb  or  Limitations  does  not  Eitn  against  ths  Statb:  Hoey  v.  Fur* 
man,  44  Am.  Deo.  129,  and  note,  collecting  prior  cases  in  this  series. 

Advxbsx  Possession,  What  Necbssart  to  CoNSTrcuTE:  See  note  to  Wright 
V.  Oitier,  36  Am.  Dec.  115,  where  prior  cases  in  this  series  are  referred  to. 

The  FUNdPAL  CASE  IS  GiTXD  to  the  point  that  lands  are  not  subject  to 
■nrvey  and  to  be  granted  in  Georgia  on  head  rights,  unless  they  are  vacant 
lands,  in  Dart  v.  Orme^  41  Ga.  407. 


Doe  ex  i>mi.  Clements  v.  Hendebson. 

£4  aMBOZA,  148.] 

Qbdxb  Autbobizino  Adunistsatob  to  Sell  "All  the  Bbal  Estate"  ov 
THE  Decedent,  is  sufficient  authority  to  authorize  a  sale;  but  the  mora 
regular  and  better  practice  is,  to  give  a  description  of  the  lands  in  tha 
order. 

BxATUTE  Authobizino  Administbatob  to  Convst  Lands  of  his  In- 
testate must  be  Stbiotlt  Coscplied  with,  in  order  to  divest  the  heixB 
of  the  decedent  of  their  title. 
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Whiri  Pabtt  Bjmm  Txtlb  uitdsb  Adkinistbatob's  Salb,  Hb  mm 
Show  an  order  of  court  grantiDg  the  administrator  aathority  to  sell,  and 
that  in  mating  the  sale  he  pursued  the  directions  of  the  statute.  If 
the  deed  recites  a  performance  of  the  acts  required  by  the  statute,  it 
will  be  prima/acie  evidence  of  their  having  been  done. 

EjEGTXEifT.  Plaintiff  in  error  claimed  the  land  in  dispute,  as 
lessor  of  Sarah  F.  Clements,  the  only  heir  of  John  Clements, 
deceased.  Defendant  in  error  claimed  through  a  deed  from  the 
administrators  of  said  deceased  to  one  Beall,  from  whom  he 
purchased.     The  opinion  sufficiently  states  the  case. 

J.  L.  Stephens^  for  the  plaintiff  in  error. 

Porter  Ingram^  for  the  defendant  in  error. 

By  Court,  Wabnsb,  J.  1.  On  the  trial  of  this  cause,  it  was 
objected,  that  the  order  to  sell  all  the  real  estate  of  the  dece- 
dent, was  not  sufficient  authority  to  the  administrators  to  sell 
the  particular  lots  of  land  described  in  the  deed.  Perhaps  it 
would  have  been  more  regular,  and  the  better  practice  undoubt- 
edly is,  to  have  the  lands  described  by  number  and  district,  in 
the  order  of  the  court  of  ordinary  granting  leave  to  sell,  so  that 
it  may  distinctly  appear,  what  lands  of  the  intestate  the  admin- 
istrator has  leave  of  the  court  to  sell,  for  the  payment  of  debts. 
The  order,  here,  however,  was  to  sell  all  the  real  estate  of  the 
intestate,  which  necessarily  includes  all  the  lands  of  which  he 
was  seised,  at  the  time  of  his  death,  embracing  the  premises  in 
controversy;  therefore,  this  exception  was  properly  overruled 
by  the  court  below. 

The  other  objections  to  the  deed  being  read  in  evidence,  and 
the  exceptions  to  the  charge  of  the  court  being  substantially  the 
same,  will  be  considered  together.  In  this  state,  on  the  death 
of  the  ancestor  intestate,  his  lands  descend  to  his  heirs  at  law, 
the  title  to  which  is  subject  to  be  divested  for  the  payment  of 
debts,  in  the  manner  prescribed  by  the  general  assembly.  On 
the  death  of  John  Clements,  the  intestate,  the  title  to  his  lands 
was  cast  upon  his  heirs,  one  of  whom  is  now  the  lessor  of  the 
plaintiff.  The  title  of  the  heir  is  sought  to  be  divested  by  an 
administrator's  sale  of  the  premises  in  dispute. 

The  act  of  1816  provides,  that  on  the  application  of  the  admin- 
istrator, it  shall  be  lawful  for  the  inferior  courts  in  the  several 
counties  in  this  state,  when  sitting  for  ordinary  purposes,  to 
order  a  sale  of  a  part  or  the  whole  of  the  real  estate  of  the  intes- 
tate, where  it  is  made  f  ally  and  plainly  to  appear,  that  the  same 
will  be  for  the  benefit  of  the  heirs  and  creditors  of  such  estate. 
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The  act  xeqaixes  that  a  notice  of  sacli  application  for  sale  shall 
be  first  niade  in  one  of  the  public  gazettes  of  this  state,  at  least 
fonr  months  before  any  order  abeolate  shall  be  made  thereupon; 
and  further  directs,  that  the  sale  shall  be  at  public  auction,  on 
the  first  Tuesday  of  the  month,  between  the  usual  hours  of  sale, 
at  the  place  of  public  sales  in  the  county  where  such  real  estate 
may  lie;  first  giving  sixty  days'  notice  thereof,  in  one  of  the 
public  gazettes  of  this  state,  and  at  the  door  of  the  court-house, 
in  the  county  where  such  sales  are  to  be  had:  Prince's  Dig.  248 
By  virtue  of  this  statute,  the  administrator  is  clothed  with  a 
naked  power  to  sell  the  real  estate  of  his  intestate,  and  when* 
ever  it  is  made  fully  and  plainly  to  appear  to  the  court  of  ordi- 
nary that  such  sale  will  be  for  the  benefit  of  the  heirs  and  cred- 
itors of  such  estate.  In  the  execution  of  this  power,  conferred 
upon  the  administrator,  the  legislature  have  thought  proper  to 
impose  certain  conditions  and  restrictions.  First,  the  adminis- 
trator must  obtain  the  order  of  the  court  of  ordinary,  granting 
him  license  to  make  the  sale,  which  order  must  be  preceded  by 
a  four  months'  notice  in  one  of  the  gazettes  of  this  state,  of  his 
intended  application  for  such  order.  Second,  the  sale  must  be 
made  at  public  auction,  on  the  first  Tuesday  in  the  month,  be- 
tween the  usual  hours  of  sale.  Third,  the  land  must  be  sold  at 
the  place  of  public  sales,  in  the  county  where  the  same  lies. 
Fourth,  the  administrator  is  required  to  give  sixty  days'  notice 
of  the  time  and  place  of  such  sale,  in  one  of  the  gazettes  of 
this  stflkte,  and  at  the  door  of  the  court-house  in  the  county 
where  such  sale  is  to  be  had.  The  titie  of  the  heirs  to  the  lands 
of  their  ancestor,  can  not  be  divested  by  a  sale,  made  by  the 
administrator,  until,  in  the  judgment  of  the  court  of  ordinary, 
there  is  a  manifest  necessity  for  such  sale,  or  that  such  sale  will 
be  "  fully  and  plainly  for  the  benefit  of  the  heirs  and  creditors." 
Whenever,  in  the  judgment  of  the  court  of  ordinary,  it  fully 
and  plainly  appears  to  be  for  the  benefit  of  the  heirs  and  cred- 
itors of  the  intestate's  estate  that  the  real  estate  of  the  decedent 
should  be  sold,  then,  and  not  otherwise,  is  the  administrator 
empowered  to  make  sale  thereof,  and  divest  the  heirs  of  their 
titie. 

2.  It  is  a  general  rule,  that  whenever  a  titie  to  property  is 
sought  to  be  divested,  by  the  authority  of  the  law,  all  the  requi- 
sites, which  the  law  prescribes  to  effect  that  object,  must  be 
complied  with.  The  agent  of  the  law,  when  he  seeks  to  divest 
one  of  his  property,  and  pass  the  titie  thereto  to  another,  must 
show  he  has  ample  authority  to  make  such  transfer.    And  he 
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must  not  only  show  lu8  authority  for  so  doing,  but  he  must  ex« 
eoute  his  aathoriiy,  in^  the  manner  prescribed  by  the  law  which 
confers  the  authority  upon  him.  It  was  urged  on  the  azgument 
by  the  counsel  for  the  plaintiff  in  error,  that  in  the  case  of  a 
naked  power,  not  coupled  with  an  interest,  the  law  requires  that 
eyeiy  prerequisite  to  the  exercise  of  that  power  should  precede 
it.  This,  as  a  general  proposition,  is  undoubtedly  true,  and  al- 
though the  courts  can  not  dispense  with  the  form  prescribed  in 
the  execution  of  a  power,  yet  they  may  be  allowed  to  put  a  lib- 
eral construction  on  the  words  of  the  power:  Sug.  on  Powers, 
214.  An  administrator  in  this  state,  as  we  have  seen,  deriyes 
his  power  and  authority  to  convey  the  real  estate  of  his  intestate, 
from  the  statute.  Does  the  record  before  us  disclose  that  the 
requisitions  of  the  statute  were  complied  with  by  the  adminis- 
trator, in  making  sale  of  his  intestate's  real  estate  ?  The  author- 
ity to  make  the  sale  is  shown,  and  we  presume  the  court  of  ordi- 
nary required  all  the  law  requires  to  haye  been  done,  before 
granting  the  order  to  sell,  and  we  shall  not  go  behind  that  judg- 
ment. 

3.  The  administrator's  deed  recites  that  the  land  was  sold  at 
public  outcry,  at  the  court-house,  in  the  town  of  Hamilton, 
Harris  couniy,  on  the  first  Tuesday  in  October,  1837.  The  deed 
does  not  recite,  that  the  sale  was  adyertised  as  required  by  the 
statute,  or  that  the  land  was  sold,  between  the  lawful  hours  of 
sale,  nor  was  there  any  evidence  as  to  either  of  these  facts.  The 
court  below  ruled,  that  the  order  for  the  sale  of  the  land  by  the 
court  of  ordinary,  was  all  that  was  necessary  to  be  proved,  to 
support  the  administrator's  deed.  According  to  the  principles 
of  the  law  before  adverted  to,  we  are  of  the  opinion,  the  title  of 
the  heirs  to  the  estate  of  their  ancestor,  can  not  be  divested  by 
an  administrator's  sale,  until  the  requisitions  of  the  statute, 
empowering  him  to  make  such  sale,  have  been  complied  with. 
There  must  be  at  least  prima/acie  evidence  before  the  court, 
that  such  requisitions  have  been  performed.  We  do  not  hold 
the  production  of  the  gazette,  in  which  the  advertisement  was 
had,  nor  the  production  of  the  advertisement  at  the  court-house 
door,  indispensably  necessary;  the  recital  in  the  deed  of  the  re- 
quisitions imposed  by  the  statute,  would  be  prima  facie  evidence 
of  the  facts  so  recited.  An  administrator  is  an  officer  of  the 
law,  acting  under  the  obligations  of  his  oath  of  office.  The  law 
presumes,  that  every  man  in  his  private  and  official  character, 
does  his  duly,  and  obeys  the  mandates  of  the  law,  until  the  con« 
trazy  is  proved:  1  Qreenl.  Ev.  89;  Bank  of  UnUed  Stales  v.  Danm 
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dridge,  12  Wheat  64.  In  EartweU  y.  Booi^  19  Jolms.  347  [10 
Am.  Deo.  232],  the  general  role  is  stated  to  be,  that  when  a 
person  is  required  to  do  a  certain  act,  the  omission  of  which 
would  make  him  gailty  of  a  culpable  neglect  of  duly,  it  ought 
to  be  intended  that  he  has  duly  performed  it,  unless  the  con- 
trary can  be  shown. 

It  being  a  duly  imposed  on  the  administrator  by  law,  to  ad* 
Tertise  the  land  sixty  days  preyious  to  the  sale,  and  to  sell  it 
between  the  lawful  hours  of  sale,  on  the  first  Tuesday  in  the 
month,  the  law  will  presume  that  he  has  done  so  when  recited 
in  the  deed  of  conveyance,  until  the  contrary  is  shown.  But  it 
may  be  asked,  if  the  law  presumes  the  administrator  has  done 
his  duiy,  why  not  presume  he  has  done  so  without  the  particu- 
lar acts  being  recited  in  the  deed?  The  deed  is  the  muniment 
of  title  delivered  to  the  purchaser  by  the  administrator,  as  the 
agent  of  the  law,  and  should  show  upon  its  face  that  the  requisi- 
tions of  the  law  have  been  complied  with,  which  would  divest 
the  heirs  of  their  title  and  transfer  the  same  to  the  purchaser. 
The  statute  authorizes  the  administrator  to  make  the  sale,  on  cer- 
tain terms  and  conditions,  and,  as  the  agent  of  the  law,  he  ought 
to  state  on  the  face  of  his  conveyance  that  the  terms  and  condi- 
tions required  by  the  law  have  been  performed — to  show  on  the 
face  of  his  conveyance,  that  he  conveys  as  administrator,  and  that 
he  is  acting  under  the  authority  of,  and  in  obedience  to,  the  law, 
from  which  he  derives  all  his  power  to  make  it.  We  think,  too, 
that  the  presumption  is  strengthened  by  a  written  recital  of  the 
administrator  in  his  ofScial  capacity,  when  making  the  deed. 
It  is  his  official  declaration,  in  writing,  that  the  requisitions  of 
the  law  have  been  complied  with.  In  this  case,  the  adminis- 
trators have  recited  a  part  of  the  acts  enjoined  by  the  law  to 
be  done,  in  their  deed;  but  it  is  silent  as  to  the  others.  What 
is  the  legal  presumption?  We  must  presume  that  they  stated 
the  truth  as  far  as  they  pretended  to  state,  and  that  they  omitted 
to  state  the  land  had  been  advertised  and  sold  between  the  law- 
ful hours  of  sale,  because  the  facts  would  not  authorize  them 
so  to  state.  Our  conclusion,  then,  is,  that  where  a  parly  de- 
rives his  titie  to  land  under  an  administrator's  sale,  he  must 
show  the  order  of  the  court  of  ordinary  granting  the  adminis* 
trator  a  license  to  sell,  and  when  it  is  shown  he  had  the  au- 
thority of  the  court  of  ordinary  to  make  sale  of  the  land,  it 
must  be  further  shown  to  the  court,  that  the  administrator,  in 
making  such  sale,  pursued  the  directions  of  the  statute,  before 
the  titie  of  the  heirs  of  the  ancestor  will  be  divested.    That  the 
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recital  in  the  deed  of  conveyance  made  by  the  administrator  to 
the  purchaser,  of  the  acts  required  to  be  done  by  the  statute,  in 
making  the  sale  by  the  administrator,  will  be  considered  as 
prima  facie  evidence  of  their  having  been  done,  as  therein  re- 
cited, until  the  contrary  is  shown.  There  being  no  evidence 
before  the  court  below,  either  in  the  administrator's  deed,  or 
otherwise,  showing  the  land  had  been  advertised  and  was  sold 
between  the  lawful  hours  of  sale,  the  judgment  of  the  court 
below  must  be  reversed,  and  a  new  trial  granted. 


Statutobt  AuiBOBFTT  BT  Wmoa  A  Man  mat  bx  Dxfbived  or  ma 
Estate  must  be  strictly  pnrsaed:  Bloom  v.  Burdickt  37  Am.  Deo.  300^  and 
note;  Worten  v.  Hotvctrd,  41  Id.  607>  and  note. 

The  fbincipal  case  is  cited  to  the  point  that  in  order  to  divest  heirs  «t 
law  of  their  title  by  an  administrator's  sale,  the  administrator  must  have  au- 
thority to  sell,  in  PaUerson  v.  Lemon,  50  Qa.  235;  Tahoola  &  S,  M,  Co.  v. 
Jrby,  40  Id.  482;  to  the  point  that  after  the  authority  of  the  court  to  make 
the  sale  has  been  shown,  the  recitals  in  the  deed  made  by  the  administrator 
to  the  purchaser,  of  the  acts  required  to  be  done  by  him,  under  the  statute, 
will  be  considered  as  prima  facie  evidence  of  the  truth  of  such  acts  having 
been  done,  in  Worthp  v.  Johtuonf  8  Id.  243. 


Bellamy  et  al.  v.  Woodson. 

[4  Oboboia,  175.] 

Chavoxbt  will  kot  Eelievb  aqainst  a  Judgment  at  Law  bt  I>XFAULr« 
on  the  ground  of  fraud,  where  defendant  had  a  good  defense  of  a  dis- 
chaige  under  the  bankrupt  act,  but  neglected  to  answer  or  plead  it  be- 
cause plaintiflB  commenced  their  suit  before  his  discharge  in  bankruptcy, 
and  continued  it,  unknown  to  him,  from  term  to  term,  until  after  his 
discharge,  before  taking  judgment. 

Gbeebal  Rule  is  that  Equity  will  not  Believe  aoainst  a  JuDQUsan 
AT  Law,  unless  defendant  can  show  he  had  a  good  defense,  of  which  he 
was  entirely  ignorant,  or  unless  he  was  prevented  from  availing  himsell 
of  bis  defense  by  fraud,  or  accident,  or  the  act  of  the  advene  party,  ua- 
mixed  with  n^ligence  or  fault  on  his  part. 


maea  wivn  n^ugence  or  lauic  on  nis  pare 

Bill  in  equity.    The  opinion  states  the  case. 


Mford  and  Cunningham^  for  the  plaintiffs  in  eizor. 

Arnold^  for  the  defendant  in  error. 

By  Court,  Nisbet,  J.  The  complainants  in  Che  bill,  who  are 
the  plaintifTs  in  error  here,  invoke  the  power  of  a  court  of  ohan- 
cezy,  to  annul  a  judgment  rendered  against  them  by  a  court  of 
competent  jurisdiction,  and  perpetually  to  enjoin  an  execution 
issued  thereon.    They  made  default  at  the  first  tenn  of  the  suit 


222  Bellamy  v.  Woodson.  [Oeorgia, 

upon  which  jadgment  was  had — at  the  seoondy  which  was  the 
judgment  term,  the  plaintiff  continued  the  cause — so  also  at  the 
third  term.  At  the  fourth  term  no  action  was  had  in  the  cause, 
and  at  the  fifth  term  the  plaintiff  took  his  judgment,  there  hay- 
ing been  no  plea  or  answer  filed  by  the  defendants  at  any  time. 
Pending  the  action,  and  as  much  as  one  term  anterior  to  the 
judgment,  the  defendants  were  discharged  under  the  late  bank- 
rupt law  of  congress.  The  bill  charges  that  the  plaintiff  in  the 
original  action  continued  his  cause  fraudulently,  with  a  view  to 
obtain  his  judgment  after  the  discharge — ^that  the  defendants 
having  suffered  a  judgment  by  default,  having  at  no  time  filed 
any  defense,  presumed  that  the  judgment  had  been  taken  at  the 
term  at  which  regularly  it  might  have  been  taken,  and  therefore 
they  did  not  plead  their  discharge.  There  are  no  facts  stated  in 
the  bill  upon  which  the  charge  of  fraud  is  predicated,  but  the 
continuances  and  postponement  before  detailed.  Claiming,  then^ 
that  by  the  wrongful  and  fraudulent  act  of  the  plaintiff,  they 
were  prevented  from  making  what  would  have  been  an  available 
defense,  they  come  into  chancery  seeking  relief  from  the  judg- 
ment, under  the  benefit  of  their  discharge  by  the  bankrupt 
court,  under  the  act  of  1841.  Such  is  the  case  the  record  dis- 
closes. The  bill  was  demurred  to  and  dismissed  on  the  de- 
murrer— the  court  below  holding  that  the  complainants  had  a 
good  defense  at  law,  of  which  they  were  cognizant,  and  of  which 
they  might  have  availed  themselves,  but  did  not;  and,  therefore, 
there  was  no  equity  in  the  bill.     To  this  ruling  they  except. 

1.  In  the  argument  it  was  contended  that  it  was  not  necessaiy 
that  the  complainants  should  have  pleaded  their  discharge — that 
admitting  that  they  could  have  pleaded  it  and  did  not,  yet  a  court 
of  chancery  will  give  effect  to  it,  against  a  debt  which  was 
provable  in  bankruptcy,  although  not  in  judgment  until  after  the 
discharge.  That  this  defense  is  different  from  all  others,  in  this, 
that  it  releases  the  bankrupt  absolutely  from  all  such  debts;  and 
that  courts  of  common  law  and  of  equity  are  bound  at  all  times 
to  recognize  and  make  it  available.  Although  the  pleadings  do 
not  seem  to  us  to  make  this  point,  yet  it  is  entitled  to  our  con- 
sideration. Upon  this  point  and  upon  the  ground  upon  which 
the  court  below  sustained  the  demurrer,  it  is  impossible  for  this 
court  to  entertain  a  doubt. 

2.  First,  then,  we  say,  that  the  discharge  of  these  defendants, 
as  bankrupts,  is  declared  by  the  bankrupt  law  of  the  United 
States  '*a  full  and  complete  discharge  of  all  debts,  contracts, 
and  other  engagements  of  the  bankrupt  which  are  provable  un« 
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der  this  act/'  in  all  courts  of  justice.  And  the  discharge  and 
certificate  aie  made  conclusiye  eyidence  in  faYor  of  the  bank- 
rupty  unless  they  are  impeached  for  some  fraud  or  -willfnl  conceal* 
ment  bj  him  of  his  properiy  or  rights  of  property,  contrary  to 
the  provisions  of  the  act,  on  prior  reasonable  noidoe  specifying 
in  writing  such  fraud  or  concealment.  Thus  is  the  discharge, 
unless  impeached,  made  an  available  defense— and  that  too  in 
all  courts — and  therefore  as  much  a  defense  to  a  suit  pending 
in  the  inferior  court  of  Pike  county,  as  in  any  other  court.  I 
believe  it  has  not  been  anywhere  claimed  that  the  state  courts,  in 
a  cause  within  their  jurisdiction,  have  not  jurisdiction  of  this  de« 
fense.  But  the  act  of  congress  goes  further,  and  declares  that 
the  certificate  and  discharge  **  shall  and  may  be  pleaded  as  a 
full  and  complete  bar  to  all  suits  brought  in  any  court  of  judi* 
cature  whatever."  The  right  to  plead,  we  therefore  consider,  aa 
put  beyond  all  controversy.  But  it  is  not  only  the  right  of  the 
bankrupt  to  plead,  but  it  is  his  duty  to  plead  his  certificate  in  bar 
of  all  suits  pending  against  him  at  the  time  it  is  granted,  or  in« 
stituted  afterwards;  provided,  in  the  case  of  a  suit  pending,  the 
situation  of  the  suit  is  such  as  to  enable  him  to  set  up  the  de- 
fense. 

In  our  judgment,  the  congress  of  the  United  States  intended 
to  make  the  bankrupt's  discharge  a  complete  defense,  when  not 
set  aside  for  fraud  upon  notice,  in  all  the  courts  of  the  states 
holding  jurisdiction  of  a  suit  against  the  bankrupt,  yet  amenable 
to  those  rules  of  pleading  which  obtain  in  such  courts;  and 
amenable  also  to  those  principles  of  law  regulating  the  jurisdic- 
tion of  the  courts  of  common  law  and  of  chancery  in  the  several 
states  where  the  cases  may  occur.  That  is  to  say,  it  must  be 
properly  pleaded,  and  the  courts  of  chancery  have  no  more  right 
to  interfere  to  annul  a  judgment  in  order  to  give  availability  to 
this  defense,  than  they  have  to  set  aside  a  judgment  in  favor 
of  any  other  defense.  In  accordance  with  these  views,  a  case 
has  recently  been  determined  in  the  chancery  court  of  the  state 
of  New  York.  In  that  case  Chancellor  Walworth  says :  **  Where 
a  suit  is  commenced  against  the  bankrupt  subsequent  to  his  dis- 
charge, it  is  his  duty  to  set  up  his  discharge  as  a  defense,  so  as 
to  give  the  adverse  party  an  opportunity  to  impeach  it  for  fraud, 
if  he  wishes  to  do  so.  He  must  also  set  up  his  discharge  in  a 
suit  which  is  pending  against  him  at  the  time  it  is  obtained,  aa 
a  bar  to  the  further  continuance  of  that  suit  to  obtain  satisfac- 
tion of  the  debt  of  him  personally,  or  out  of  his  future  acquisi- 
tions; provided,  the  situation  of  the  suit  is  such  as  to  enable 
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to  Bet  up  such  a  defense  in  that  suit:  AlcoU  y.  Avery^  1  Barb.  Ch. 
349;  Gordon's  Dig.  L.  U.  S.  795;  Valkenburgh  y.  Dederick,  1 
Johns.  Cas.  133;  Cross  y.  Eobson,  2  Cai.  102;  Desobry  y.  Mo- 
range  ^  18  Johns.  336.  Does  this  case  come  within  the  proviso? 
Was  the  situation  of  this  case  such  at  the  time  of  the  discharge, 
as  to  enable  the  defendants  to  set  up  this  defense?  We  think 
it  was.  The  suit  was  pending — ^the  discharge  was  granted  an- 
terior to  the  term  at  which  the  judgment  was  rendered.  It  was 
competent  for  the  defendants  to  come  in  at  that  time  and  plead 
the  discharge,  pais  darrein  continuance. 

3.  Having  thus  disabused  this  case  from  peculiarity  of  doc- 
trine, which  the  counsel  supposed  grew  out  of  the  bankrupt 
lawd,  I  come  now  to  inquire  whether  the  complainants  have 
made  such  a  case  as  entitles  them  to  relief  against  a  judgment 
in  a  court  of  equity.  There  is  in  the  bill  a  sweeping  chaige  of 
fraud  upon  the  plaintiff  in  the  common  law  action,  and  coimsel 
seemed  to  think,  that,  as  the  demurrer  admits  all  the  statements 
in  the  bill  to  be  true,  and  as  fraud  in  procuring  a  judgment  is 
good  ground  for  relief  in  equity,  therefore  these  complainants 
are  entitled  to  relief.  But  note — the  demurrer  admits  the  facts 
stated  in  the  bill  as  true,  but  does  not  admit  a  fraud  chaiged, 
except  so  far  as  the  facts  establish  or  constitute  a  fraud.  A 
merely  |7ro/orma  statement  that  the  judgment  was  obtained  by 
fraud  will  not  do.  The  facts  must  be  stated,  that  the  court  may 
judge  whether  they  amount  to  fraud  or  not.  Fraud  upon  the 
defendants,  then,  in  the  obtainment  of  this  judgment,  is  one 
ground  upon  which  they  rely  to  sustain  this  bill.  Now,  what 
is  the  evidence  of  fraud,  according  to  the  bill  itself?  First,  the 
failure  to  take  a  judgment  at  the  second  term — second,  two  con- 
tinuances by  the  plaintiff— third,  no  action  in  the  case  at  all  at 
a  subsequent  term — and  fourth,  the  actual  taking  of  judgment. 
These  things  constitute  the  fraud.  In  short,  the  postponement 
of  a  cause  is  charged  upon  the  plaintiff  as  a  fraud  upon  the 
defendant.  These  acts  do  not  seem  to  us  to  be  illegal — ^they 
must  have  been  done  with  the  approval  of  the  court.  It  is  true, 
that  at  common  law  the  plaintiff  is  entitled  to  but  one  continu- 
ance as  matter  of  right,  and  that,  upon  a  proper  showing; 
yet,  if  the  defendant  makes  no  objection — ^if  he  is  in  default — ^the 
plaintiff  is  left  to  control  his  cause,  subject,  however,  to  the 
paramount  control  of  the  court.  So  also  the  court  may  continue 
a  cause,  upon  its  own  motion,  where  neither  party  objects* 
Such,  we  are  to  presume,  was  its  action  at  the  term  at  which 
there  was  no  entiy  in  the  cause.    In  all  these  things  we  axe  to 


Feb.  1848.]  Bellaht  v.  Woodson.  225 

presume  that  ihe  court  did  its  duiy.  Besides,  (he  defendants 
could  have  compelled  the  plaintiff  to  take  his  judgment  in  due 
course  by  appearing  and  answering.  Thej  did  not  do  so,  and 
they  have  no  right  to  complain  of  that  which  is  the  result  of 
their  own  negligence.  These  facts,  in  our  judgment,  do  not 
constitute  fraud  in  the  plaintiff  in  the  obtainment  of  the  judg- 
ment. 

4.  It  is  not  pretended  but  that  the  defendants  knew  of  their 
defense.  The  excuse  for  not  making  it  is,  that  having  suffered 
judgment  to  go  by  default  against  them — Shaving  previously  to 
their  discharge  set  up  no  defense  to  the  action — they  were  en* 
tirely  ignorant  of  its  progress,  and  that  it  was  still  pendiog, 
and  supx)osed  that  the  judgment  had  been  rendered.  This  may 
be,  doubtless  is,  true,  as  matter  of  fact,  but  does  not  so  excuse 
them  as  to  justify  a  court  of  equity  to  interfere  and  relieve  them. 
They  had  been  served — they  knew  that  the  suit  had  been  insti* 
tuted.  The  pendency  of  the  suit  was  notice  to  them:  they  had 
access  to  the  records  of  the  court.  It  was  their  business  to 
know  whether  the  suit  had  not  been  finally  closed.  They  show 
no  diligence,  but  on  the  contrary,  gross  negligence.  The  ques- 
tion as  to  the  power  of  a  court  of  chancery  to  open  or  annul  a 
judgment  at  law,  has  frequently  been  before  tiiis  court.  In 
Strowp  V.  Sullivan  S  Black,  2  Ga.  275,  we  say:  "It  (the  judg- 
ment) fixed  the  liability  of  the  defendant  to  pay  it,  unless  he 
can  show  he  had  a  good  defense  of  which  he  was  entirely 
ignorant — or  imless  he  was  prevented  from  availing  himself  of 
his  defense  by  fraud,  or  accident,  or  the  act  of  the  adverse 
party,  unmixed  with  negligence  or  fault  on  his  part."  Say, 
then,  that  the  defendants  (for  the  sake  of  the  argument)  were  pre- 
vented from  making  their  defense  in  this  case  by  the  acts  of  the 
adverse  party,  yet  there  is  no  pretense  for  saying  that  there  was 
no  mixture  of  negligence  or  fault  on  their  part:  Bostvrick  v.  Per* 
tins,  1  Id.  136;  Straup  v.  Sullivan,  2  Id.  279;  Kenan  v.  MUer, 
Id.  829,  and  authorities  cited  in  these  cases. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Equitt  will  Bblovs  aoaikst  a  JnnoMBNT  AT  Law  where  the  party 
has  haled  of  an  opportunity  to  present  his  defense  by  aoddent,  mistake,  or 
fraud  of  the  opposite  party,  or  where  the  ground  of  defense  was  of  an  equi* 
table  ohaiacter:  Emenon  v.  UdaU,  37  Am.  Deo.  604,  and  note.  See  also 
Hemptiead  v.  WatkinM,  42  Id.  696,  and  note. 
Am.  nno.  Veil.  ZLVm— IS 
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CONTEBS,  Adm'b,  V.   KeNAN  ET  AL. 

[4  OmoBOiA,  808.] 

Katubb  akd  Coabaoteb  07  rossBssioN  That  Pbotects  Dkrhiuiit  ur 
Ejxctbisnt,  under  plea  of  statate  of  limitations,  discnased. 

How  Fab  and  to  What  Extent  an  Occupant  will  bb  Pbotbctsd  Ib 
his  poMessory  title  to  land,  discussed. 

flow  Fab  Fbaud  is  a  Proper  Repuoation  to  a  plea  of  the  statute  of 
limitations,  discussed. 

Color  op  Title  under  Fraudulent  Deed. — Even  if  the  grantor  in  a 
deed  be  justly  chargeable  with  fraud,  if  the  grantee  did  not  participate 
in  it,  and  had  no  knowledge  of  it  when  he  received  his  deed,  such  deed 
will.give  him  color  of  title,  under  the  statute  of  limitations. 

Statutes  or  1  fmitation  should  be  Liberally  Cosstrvvd;  and  even  a 
transfer  on  the  back  of  a  deed  is  sufficient  to  give  the  transferee  oolot 
of  title. 

Ejiotment.    The  opinion  states  the  case. 

WiUiam  W.  Clark,  for  the  plaintiff  in  error. 

Stark  dh  Jcnea,  for  the  defendants  in  error. 

Bj  Court,  LuMPKiiT,  J.  This  was  an  action  of  ejectment 
brought  in  the  superior  court  of  Newton  county,  bj  William  D. 
Conyers  as  administrator  of  Andrew  Smith,  deceased,  to  recover 
lot  number  810,  in  the  ninth  district  of  what  was  originallj 
Henry  county.  On  the  trial,  the  plaintiff  read  in  evidence,  the 
grant  from  the  state  of  Georgia  to  his  intestate,  dated  the  elev- 
enth  day  of  April,  1832,  proved  his  letters  of  administration  v^ 
March,  1838,  and  the  possession  of  the  defendants  at  the  time 
the  suit  was  commenced,  the  third  of  September,  1844,  and 
closed  his  case.  The  defendants  pleaded  the  general  issue,  and 
the  statute  of  limitations.  They  submitted  to  the  jury  five 
deeds,  purporting  to  have  been  made  in  1836,  by  the  heirs  at 
law  of  Smith,  the  grantee  and  intestate  of  the  plaintiff,  to  one 
Thomas  Anderson,  to  the  land  in  dispute.  They  next  offered  a 
deed  from  Charles  to  Bichard  Kenan,  dated  the  first  of  Decem- 
ber, 1836 — a  deed  from  John  J.  Carmichael  to  Joel  W.  Hand, 
made  in  1832;  and  on  the  back  of  this  conveyance,  an  assign- 
ment from  Joel  W.  Hand  to  Charles  Kenan,  without  date, 
sealed  and  attested  by  one  James  Gttston,  and  proven  to  have 
been  executed  in  the  early  part  of  the  year  1838.  A  deed  from 
Joel  W.  Hand  to  Bichard  Kenan  was  introduced,  dated  in  1838^ 
but  not  delivered  till  the  following  year.  It  was  in  proof  that 
administration  was  granted  in  1884  on  the  estate  of  Andrew 
I,  to  Gideon  Cotton,  by  the  court  of  ordinaiy  of  Mclntoab 
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coiiiii;7y  ^here  the  intestate  lived  and  died.  John  Costly  went 
into  pomeAsion  of  the  land  in  1832,  built  a  house  thereon,  and 
made  «oTne  other  improvements,  but  under  what  authority  it 
doeff  not  appear  from  the  testimony.  Costly  was  continued  on 
the  land  as  the  tenant  of  Charles  Eenan,  by  agreement  to  that 
effect  shortly  after  Hand  transferred  the  title  to  Kenan,  and  re- 
mained there  until  displaced  by  Bichard  Kenan.  There  was 
some  proof  that  during  the  tenancy  of  Costly,  Hand  and 
Charles  Kenan  were  in  the  practice  of  cutting  timber  off  the 
land,  to  be  sawed  at  a  mill  in  the  neighborhood,  of  which  they 
were  the  joint  proprietors.  Neither  of  them  ever  resided  on  the 
lot. 

Plaintiff  in  rebuttal  tendered  considerable  testimony,  to  im- 
peach  the  validity  of  the  defendants'  title.  He  proved  that 
there  was  but  one  Andrew  Smith  in  the  two  hundred  and  sev* 
eniy-first  district  G-.  M.  Mcintosh  county,  at  the  time  of  giving 
in  for  draws  in  the  land  lottery.  That  he  died  in  1826,  and  that 
his  administrator,  G-ideon  Cotton,  died  in  1835.  He  showed  from 
the  records,  that  John  J.  Carmichael  first  took  a  deed  in  1832, 
and  which  was  registered  in  June  of  that  year,  from  Andrew  O. 
Smith,  formerly  of  Tatnall  and  afterwards  of  Thomas  county, 
and  another  deed  from  the  same  man  in  1833,  which  was  regis- 
tered in  1838,  in  which  last  deed  Smith  was  persuaded  reluct- 
antly to  omit  the  middle  letter  of  his  name,  in  order  that  the 
conveyance  might  correspond  with  the  grant.  Several  witnesses 
swore  that  Charles  Kenan  admitted  that  his  title  was  not  good, 
and  that  he  must  make  his  money  by  cutting  and  sawing  timber 
off  the  land;  and  further,  that  he  stated  in  1828,  that  he  be- 
lieved that  the  drawer  of  the  lot  had  removed,  and  that  if  the 
land  was  occupied,  it  could  be  held.  Hand  gave  Carmichael 
for  the  land  some  old  executions,  which  he  had  against  him,  and 
which  he  looked  upon  as  insolvent.  He  acknowledged  that  he 
did  not  believe  that  Carmichael's  deed  was  good,  it  not  being  in 
the  name  of  the  right  owner.  Carmichael  and  Hand  were  both 
informed,  prior  to  the  purchase  by  the  latter,  that  Andrew 
Smith,  the  right  owner,  was  dead. 

Upon  this  testimony,  the  defendants  in  the  court  below, 
moved  the  court,  through  their  counsel,  to  charge  the  jury, 
first,  that  the  deed  from  the  heirs  of  Smith,  the  grantee,  to 
Anderson,  showed  the  title  out  of  the  plaintiff  This  inntruc- 
tion  the  judge  refused  to  give,  but  did  charge  the  juiy,  that, 
admitting  these  feoffees  to  be  the  genuine  heirs  at  law  of  Smith, 
still  they  could  not,  by  disposing  of  their  interest  in  the  real 
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estate  of  the  intestate,  defeat  a  recoTeiy  in  a  suit  for  the  hind 
at  the  instance  of  the  administrator,  unless  it  was  shown  that 
the  hmd  had  been  tnmed  over  to  them  in  ihe  due  course  of  ad- 
ministration. Counsel  for  ihe  defendants  next  requested  the 
judge  to  charge  the  jury  that  William  D.  Conjers,  the  plaintiff, 
was  not  the  rightful  administrator  of  Andrew  Smith,  deceased. 
This  charge  also,  he  refused  to  giye,  but  did  instruct  the  jury 
that  he  considered  the  question,  as  to  the  authority  of  the 
plaintiff  to  maintain  this  action,  as  no  longer  open.  It  had 
been  already  contested,  before  the  proper  courts,  and  solemnly 
adjudicated  in  favor  of  his  competency,  and  notwithstanding 
he  doubted  the  correctness  of  the  decision,  still  he  felt  bound 
by  it. 

Upon  the  third  and  last  ground,  mainly  relied  on  in  the  de- 
fense, to  wit,  the  plea  of  the  statute  of  limitations,  there  is  some 
ambiguity  in  the  instructions,  resulting  no  doubt,  from  the 
multiplicity  and  complication  of  the  facts.  The  judge  stated 
that  he  was  not  prepared  to  deny  that  naked  possession,  con- 
tinued for  seven  years,  might  not,  under  certain  circumstances, 
protect  the  occupant;  but  that  it  was  not  necessaiy  to  express 
any  opinion  on  that  point,  as  the  defendants  claim  under  writ- 
ten title.  That  they  must  first  satisfy  themselves  whether  the 
defendants,  ahd  those  under  whom  they  claim,  had  by  them- 
selves  and  their  tenant,  been  seven  years  in  continued  and 
peaceable  possession  of  the  premises  in  dispute,  next  immedi- 
ately preceding  the  commencement  of  the  plaintiff's  action,  un- 
der color  of  title.  But  that  if  they  found  that  either  Car- 
michael.  Hand,  or  Charles  Kenan,  participated  in  the  fraud 
alleged  to  exist  in  the  defendant's  title,  or  had  actual  knowl- 
edge thereof,  not  from  the  mere  statements  or  suggestions  of 
persons  having  no  connection  with  the  property,  but  from 
authentic  or  reliable  sources,  that  then  the  conveyances  made 
to  or  by  them  respectively,  which  were  thus  infected,  were  void, 
and  did  not  afford  even  colorable  title,  so  as  to  protect  the  de- 
fendants under  the  plea  of  the  statute  of  limitations.  That  the 
transfer  on  Carmichael's  deed  from  Hand  to  Charles  Kenan, 
though  informal  as  a  deed,  was  nevertheless  admissible  to  ex- 
plain the  nature  of  the  tenant's  possession,  and  was  good  for 
that  purpose,  unless  tainted  with  fraud.  That  if  the  adverse 
possession  of  the  defendants  commenced  in  the  life-time  of 
Gideon  Cotton,  the  first  administrator,  that  it  was  not  arrested 
by  his  death,  but  continued  to  run  against  his  estate.    Other* 
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wise,  it  could  not  operate  against  the  present  plaintiff,  until 
March,  1838,  when  his  right  to  sue  accrued.      ^ 

The  jury  having  returned  a  verdict  for  the  defendants,  the 
plaintiff,  bj  his  counsel,  excepted  to  the  charge  of  the  court 
upon  the  statute  of  limitationB.  1.  Because  the  court  erred  in 
instructing  the  jury  that  a  purchaser  for  a  valuable  considera- 
tion would  not  be  affected  by  the  fraud  of  his  vendor,  in  obtain- 
ing his  title,  unless  he  participated  in  that  fraud,  or  had  notice 
of  it.  2.  In  holding  that  a  purchaser  for  a  valuable  considera- 
tion, in  order  to  be  affected  by  the  fraud  in  the  title  of  hin 
vendor,  must  participate  in  that  fraud,  or  have  actual  notice 
thereof,  and  that  the  mere  statements  or  suggestions  of  others 
not  connected  with  the  property  were  not  sufficient  for  that 
purpose.  3.  In  charging  that  Bichard  Kenan,  the  defendant^ 
was  entitled  to  the  protection  of  the  statute,  if  Hand  and  Charles 
Kenan,  his  immediate  feoffees,  held  adverse  possession  of  the 
land  in  the  life-time  of  Gideon  Cotton,  the  first  administrator. 
And  4.  In  ruling  that  the  transfer  to  Charles  Kenan  by  Hand 
on  the  back  of  Carmichael's  deed,  accompanied  by  the  deed, 
was  sufficient  to  create  color  of  title. 

In  the  argument,  counsel  for  the  plaintiff  in  error  discussed 
the  following  propositions:  1.  No  deed  which  is  void  can  give 
color  of  title.  2.  If  a  void  deed  would  give  color  to  a  bona  fide 
purchaser,  that  Hand  and  Charles  Kenan  were  not  such.  3. 
That  for  a  defective  title  to  give  color,  it  must  be  believed  to  be 
sound. 

It  will  be  perceived  that  some  of  the  grounds  stated  in  the  bill 
of  exceptions  have  been  abandoned,  and  that  the  second  point 
Btated  in  the  brief  of  defendant's  counsel  presents  a  question 
of  fact  which  has  been  passed  upon  by  the  jury,  and  is  not 
examinable  by  this  court.  The  matter  for  us  to  determine  is 
not  whether  the  verdict  was  in  accordance  with  the  testimony  asr 
to  the  mala  fides  of  Hand  and  Charles  Kenan,  but  whether  or 
not  there  was  misdirection  in  the  court  below,  in  submitting  the 
law  to  the  jury,  applicable  to  this  branch  of  the  case. 

1.  Not  only  have  different  courts  decided  differently  as  to  tlie 
nature  and  character  of  the  possession  which  will  protect  a  de- 
fendant in  ejectment  under  the  plea  of  the  statute  of  limitations, 
but  the  same  court  has  decided  differently  at  different  times. 
Under  these  circtunstances,  we  feel  ourselves  almost  untram- 
meled  by  authority,  and  free  to  decide  the  questions  made  by  this 
record  as  res  iniegrce.  And  why,  I  would  ask,  is  not  every  pos- 
session of  the  land  of  another  prima  facie  adverse  ?    I  have 
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neyer  been  able  to  answer  this  qnestion  satisfactorily  to  mj  own 
mind,  nor  has  the  reasoning  in  any  of  the  reported  cases  sufficed 
to  remove  my  doubts.  This  possession,  presumptiyely  adverse, 
will  be  negatived  of  course,  when  it  is  made  to  appear  that  the 
parties  claim  under  the  same  title,  when  the  possession  of  one 
party  is  consistent  with  the  title  of  the  other,  when  the  party 
claiming  title  has  never,  in  contemplation  of  law,  been  out  of 
possession,  and  when  the  possessor  has  acknowledged  title  in 
the  claimant.  But,  until  some  evidence  is  ofiEered  by  the  plaint- 
iff, under  some  one  or  more  of  these  heads,  as  rebutting,  it  has 
always  appeared  to  me  an  act  of  supererogation  to  require  the 
defendant  to  show  that  his  possession  was  under  claim  of  title 
hostile  to  the  real  owner,  or  something  equivalent  to  this.  It 
is  shifting  the  burden  on  the  wrong  party.  The  defendant 
stands  upon  his  possession,  of  itself  a  just  means  of  holding 
property.  If  continued  peaceably  for  seven  years,  and  acqui- 
esced in,  why,  when  another  seeks  to  disturb  him,  should  he  be 
called  on  to  produce  proof  to  justify  or  sanction  that  possession  ? 
On  the  contrary,  should  not  he  who  claims  to  be  the  true  owner 
show  that  the  possession  of  the  defendant  is  in  subordination  to 
his  title?  As  was  properly  observed,  however,  by  my  brother 
Floyd  on  the  trial  below»  this  point  may  be  postponed  to  a  mor^ 
convenient  season. 

2.  Another  interesting  inquiry  arising  out  of  the  pleadings  in 
this  case  is,  how  tar  or  to  what  extent  will  the  occupant  be  pro- 
tected in  his  poAessory  title  ?  The  usual  opinion  is,  that  in  the 
absence  of  paper  title,  there  must  be  not  only  an  actual,  but  a 
substantial  inclosure:  Jackson  v.  Schoonmaker,  2  Johns.  230 — a 
possessio  pedis — "definite,  positive,  and  notorious."  And  that 
even  the  felling  of  trees  and  lapping  them  one  upon  another 
ttround  the  lot,  will  not  suffice  to  make  out  adverse  possession. 
But  is  not  this  giving  to  the  statute  too  narrow  and  limited  an  op- 
eration ?  While  it  is  allowed  to  be  one  of  most  benign  tendency, 
IX  would  seem  that  the  constant  and  persevering  efforts  of  the 
courts  have  been  to  emasculate  it  of  its  vigor  and  efficacy,  by 
the  most  ingenious  exceptions  and  subtile  limitations.  If  on<^ 
goes  into  possession  under  written  title,  it  is  conceded  thiU  he 
holds  adversely  to  the  extent  of  his  boundary.  But  suppose  M 
designates  metes  and  bounds  by  notorious  marks,  as  cJiops, 
blazes,  setting  up  stones,  and  such  like,  and  uses  the  land 
within  them  for  aU  necessaiy  purposes,  as  his  own,  by  cutting 
timber  for  building,  sawing,  etc.,  is  there  any  good  reason  for 
restricting  his  possession  to  the  mere  ground  that  his  house  oo- 
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cnpies,  or  to  the  fence  which  incloses  it?  Sach,  at  any  rate,  is 
not  the  ordinaiy  sense  and  linderstanding  of  men  as  to  posses- 
sion. Whenever  the  extent  of  the  occupant's  x)os8ession  can  be 
clearly  ascertained  in  any  way,  it  would  seem  that  he  should  be 
entitled  to  the  protection  of  the  statute  within  these  limits. 

3.  But  we  pass  on  to  a  still  graver  point,  and  one  which  has  a 
more  immediate  bearing  upon  the  matter  in  hand.  How  far  is 
fraud  a  proper  replication  to  a  plea  of  the  statute  of  limitations  f 
In  Paschal  y.  Davis^  3  G^.  256,  this  court  held,  that  at  law, 
fraud  was  no  proper  reply  to  the  statute,  provided  it  was  known 
to  the  plaintiff.  The  courts  in  New  York  have  gone  far  beyond 
this,  and  the  doctrine  is  there  well  settled  by  a  train  of  adjudi- 
cations, that  fraud  will  not  deprive  the  defendant  of  the  protec- 
tion of  the  statute,  notwithstanding  the  plaintiff  did  not  discern 
the  fraud,  until  within  the  time  limited  for  the  commencement 
of  the  suit:  Troup  v.  The  Executors  of  Smith,  20  Johns.  32; 
Leonard  v.  Fiiney,  5  Wend.  30;  Allen  v.  MiUe,  17  Id.  202.  And 
the  same  doctrine  seems  recently  to  have  been  ruled  in  the 
courts  of  common  pleas  and  king's  bench  in  England,  with  some 
modification.  In  Brown  v.  Howard,  2  Brod.  &  B.  73,  fraud  was 
relied  on  to  take  the  case  out  of  the  statute  of  limitations;  Par- 
ker, J.,  said:  ''I  am  of  the  same  opinion  with  the  chief  justice, 
although  this  is  a  case  of  such  hardship  on  the  plaintiff,  that  the 
courts  would,  if  it  were  possible,  get  out  of  the  course  of  the 
decisions.  But  they  can  not  set  aside  the  express  words  of  the 
statute  or  the  decisions  which  seem  exactly  in  point.  What  are 
the  words  of  the  statute?  "All  actions  of  account  and  upon  the 
case,  shall  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  such  action  or  suit  accrued,  and  not  after."  In^o^ 
ley  V.  Faulkner,  3  Bam.  &  Aid.  288,  the  point  was  well  put  by 
one  of  the  judges.  ''The  only  question  is,  when  the  cause  of 
action  accrued  ?  For  the  statute  then  attached.  I  think  the  cause 
of  action  accrued  the  moment  the  defendant  failed  to  perform 
that  which  he  agreed  to  do."  In  Oranger  v.  Oeorge,  5  Barn.  Sc 
Oress.  149,  it  was  held,  that  the  statute  of  limitations  is  a  bar 
to  an  action  of  trover  commenced  more  than  six  years  after  the 
conversion,  although  the  plaintiff  did  not  know  of  the  conver- 
sion until  within  that  period,  the  defendant  not  having  prac- 
ticed any  fraud,  in  order  to  prevent  the  plaintiff  from  obtaining 
that  knowledge  at  an  earlier  period. 

But  in  the  case  of  Sherwood  v.  SutUm,  5  Mason,  143,  this  doc- 
trine has  undergone  a  thorough  examination  by  Judge  Story, 
and  the  conclusion  at  which  he  arrives  is,  that  concealment  of 
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the  fraud  by  the  defendant  is  a  good  replication  to  tne  plea  of 
the  statute  of  limitations.  He  does  not  view  this  as  an  excep- 
tion out  of  the  words  of  the  statute,  but  he  considers  the  fraud 
as  continuing  during  the  whole  period  of  its  concealment,  thus 
knitting  it  to  the  original  wrong;  and  he  affirms  broadly  that 
there  is  not  to  be  found  a  single  case  in  England,  during  tho 
period  of  two  centuries  after  the  enactment  of  the  statute  of  21 
Jas.  I.  (which  is  the  foundation  of  all  the  acts  of  limitation  in 
this  countiy),  in  which  a  court  of  law  has  been  found  to  deny 
the  application  of  the  doctrine  to  suits  at  law;  and  more  than  a 
century  ago,  the  very  question  was  put  by  the  house  of  lords  ta 
all  the  judges,  and  no  trace  can  be  found  of  any  adverse  opin* 
ion  given  by  them.  After  an  elaborate  review  of  the  English 
cases,  beginning  with  Bree  v.  EdJbech,  2  Doug.  655,  decided  by 
Lord  Mansfield,  he  comments  on  the  American  authorities, 
which,  with  the  exception  of  the  l^ew  York  cases,  he  declaiea 
to  be  all  one  way,  and  in  conformity  to  the  doctrine  in  Bree  v.  Hoi' 
bech,  to  wit,  that  the  cause  of  action  ought  not  to  be  consid* 
ered  as  accruing  until  the  plaintiff  could  obtain  knowledge  that 
he  had  a  cause  of  action.  And  with  great  deference  to  Chief 
Justice  Spencer,  who  established  the  precedent  in  Troup  v.  Smdffi, 
20  Johns.  32,  Judge  Story  thinks  that  if  his  own  luminous  judg* 
ment  in  the  subsequent  case  of  Murray  v.  Cosier,  Id.  576  [11 
Am.  Dec.  833],  had  been  before  him,  he  would  not  have  been 
disposed  to  carry  the  principle  quite  so  far  as  he  did. 

Impressed  with  a  deep  and  just  sense  of  my  own  inferiority 
in  the  presence  of  these  great  magistrates,  I  shall  avoid  the 
odium  of  pronouncing  judgment  between  them.  Both  of  them 
are  gone.  "Who  shall  wear  their  armor?  What  arm  shall 
again  bend  their  bow  ?  What  glory  can  panegyric  add  to  the 
simple  story  of  their  achievements  ?  "  Let  us  rather  ask,  in  the 
light  of  the  foregoing  principles,  how  stands  the  charge  which 
is  complained  of?  Judge  Floyd  instructed  the  jury,  not  only 
that  the  adverse  possession  of  the  defendants  must  have  com- 
menced during  the  existence  of  the  first  administration  upon 
the  estate  of  Andrew  Smith,  but  that  even  then  the  statute 
would  not  protect  them  if  they  participated  in  the  fraud  imputed 
to  their  titie,  or  had  knowledge  of  it,  and  that  too  although  they 
went  into  possession  under  written  titie.  And  this  is  the  sum 
and  substance  of  the  whole  of  his  instrnctions,  except  as  to  the 
sufficiency  of  the  assignment  from  Hand  to  Charles  Kenan,  to 
give  colorable  titie.  Had  the  verdict  been  for  the  plaintiffs, 
and  the  defendants  had  excepted,  we  should  have  been  con- 
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Btrained  to  haye  awarded  a  new  trial;  for  if  we  adopt  the  New 
York  decisions  as  the  authoritative  exposition  of  the  statute  of 
limitations,  then  it  was  a  good  bar,  notwithstanding  the  fraud 
was  perpetrated  bj  the  defendants,  and  actuallj  concealed  from 
the  representatives  of  the  estate  of  Smith  until  the  statute 
attached.  But  if,  in  the  conflict  of  cases,  this  court  should  feel 
it  to  be  its  duty  to  adopt  the  opinion  of  Judge  Story,  as  built 
upon  the  better  reason  and  most  consonant  with  public  justice, 
still  it  was  material  to  have  stated  to  the  juiy,  that  they  must 
be  satisfied  that  the  plaintiff  and  his  predecessor  in  the  admin* 
istration  were  ignorant  of  the  fraud;  for  it  is  agreed,  pretty 
generally,  that  the  statute  will  run  from  the  period  when  the 
party  entitied  to  sue  discovers  the  fact.  The  first  deed  from 
Andrew  O.  Smith  to  Carmichael,  conveying  this  lot  of  land,  was 
recorded  in  1832,  several  years  prior  to  the  first  administration; 
and  the  second  deed  between  the  same  parties,  was  registered 
in  1838,  the  same  year  that  the  second  administration  was 
granted.  And  it  would  seem  that  these  facts,  of  themselves, 
independent  of  anything  else,  would  have  put  the  representa* 
tives  upon  inquiiy;  and  if  pursued  with  ordinary  diligence  and 
prudence,  would  have  led  to  a  timely  discovery  and  exposure  of 
the  whole  transaction.  The  most  favorable  case  which  I  have 
found  for  the  plaintiff  was  Oregg  v.  The  Lessee  of  Sayre  and 
Wife^  8  Pet.  244.  And  even  there,  the  supreme  court  of  the 
United  States  say:  "  Even  if  the  grantor  in  the  deeds  be  jusUy 
chargeable  with  fraud,  but  if  the  grantees  did  not  participate  in 
it,  and  when  they  received  their  conveyance  had  no  knowledge 
of  it,  there  can  be  no  doubt  but  that  the  deeds  do  give  color  of 
titie,  under  the  statute  of  limitations."  This  is  the  very  Ian- 
guage  of  the  judge  below,  in  toiidem  verbis,  and  we  see  no  error 
in  the  charge  by  which  the  plaintiff  is  aggrieved. 

4.  Upon  the  assignment  from  Hand  to  Charles  Kenan,  the 
position  occupied  by  the  counsel  of  Conyers  is,  that  no  deed 
which  is  void,  can  give  color  of  titie,  and  to  sustain  this  propo- 
sition, several  cases  are  cited  from  Wheaton.  By  reference  to 
them  it  will  be  found  that  they  were  all  decided  upon  the  Ten- 
nessee statute  of  limitations.  And  there  the  possession  of  the 
defendant  is  a  protection,  only  when  held  under  a  grant  as  valid 
mesne  conveyances,  or  a  paper  titie,  which  is  legally  or  equitably 
connected  with  a  grant.  Again,  it  is  insisted,  that  for  a  defect* 
ive  titie  to  give  color,  it  must  be  believed  to  be  a  sound  titie. 
The  inference  is,  that  as  this  titie  was  fraudulentiy  obtained,  it 
could  not  be  available  as  the  foundation  of  an  adverse  possession. 
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I  need  not  controvert  this  doctrine,  whether  true  or  not.  The 
court  charged  the  jury,  that  if  they  believed  the  defendants  were 
cognizant  of  the  fraud  in  the  title,  it  did  not  protect  them;  thus 
virtuallj  affirming  the  proposition  contended  for.  The  error, 
then,  if  there  be  any,  was  in  the  jury,  and  not  in  the  court.  The 
finding  may  be  contrary  to  the  weight  of  evidence,  and  I  am  in« 
clined  to  think  that  it  was.  For  under  the  direction  of  the 
court,  it  amounts  nearly  to  this — ^that  there  was  no  fraud  con- 
nected with  the  title,  which  was  known  to  the  parties,  or  shared 
by  them — that  they  made  the  entry  upon  the  land  bona  fide, 
relying  upon  their  title,  and  believing  the  land  to  be  theirs. 

The  case  of  La  Frombais  v.  Jackson,  8  Cow.  589  [18  Am.  Dec. 
463],  relied  on  by  counsel  in  support  of  the  last  ground  urged 
in  the  argument,  contains  much  that  I  believe  to  be  sound  law, 
and  it  seems  to  me  fully  corroborates  that  portion  of  the  charge 
which  is  excepted  to,  touching  the  transfer  from  Hand  to  Charles 
Kenan.  The  court  of  errors  ruled,  among  other  things,  that  it 
is  not  necessary  that  an  adverse  possession,  in  order  to  be  avail- 
able within  the  statute  of  limitations,  should  commence  under 
an  effectual  deed;  that  although  the  paper  title  be  defective,  yet 
the  character  of  the  defendant's  title  as  adverse,  is  not  affected 
by  the  defects  of  his  title.  That  if  the  entry  is  under  color  of 
title,  the  possession  will  be  adverse,  however  groundless  the 
supposed  title  may  be.  That  even  a  claim  under  an  executory 
contract  as  a  bond  to  convey,  if  the  consideration  has  been  paid, 
is  sufficient  to  give  color  of  title.  That  a  claim  of  title  makes 
the  possession  adverse,  however  groundless  the  claim  may  be, 
and  this  may  be  matured  into  a  perfect  title,  either  against  the 
individual  or  the  public.  That  possession  and  improvement, 
such  as  is  customary  "with  owners,  will,  of  itself,  ripen  into  a 
title,  unless  the  possessor  recognizes  the  title  in  another,  or  dis- 
avows title  in  himself.  Other  courts  have  gone  even  beyond 
this,  believing  that  the  statute  of  limitations  is  calculated  and 
designed  to  give  repose  to  the  community,  and  to  protect  men 
in  the  enjoyment  and  possession  of  property,  which  they  have 
held  and  been  improving  at  great  expense  and  labor,  for  the 
better  part  of  their  lives,  and  that  public  policy  dictates  that 
even  waste  lands  should  be  immediately  settled  aoirl  rendered 
productive  by  cultivation,  in  order  that  the  power  aiM^  resources 
of  the  state  should  be  fully  developed,  have  held,  tMt  a  person 
accepting  a  defective  title  to  land,  going  into  possession  under 
it  knowing  the  defect,  may,  nevertheless,  plead  the  statute  of 
limitations  in  bar  against  any  action,  brought  for  the  recovery 
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of  the  land:  Strange  y.  Durham,  2  Bay,  429.  And  that  although 
the  original  possession  was  wrongful,  yet  if  it  is  uninterrupted, 
with  actual,  notorious  occupation,  claiming  the  land  as  his  own, 
whether  at  first  the  entiy  of  the  tenant  was  with  or  without 
color  of  title,  the  entry  of  the  rightful  owner  is  tolled  or  taken 
away,  and  the  statute  of  limitations  is  a  bar  to  any  possessoiy 
action  which  the  owner  can  bring:  Hapgood  y.  Burt,  4  Yt.  155, 

For  the  purpose  of  putting  an  end  to  strife  and  litigation  we 
are  inclined  to  side  with  those  who  construe  the  statute  most 
liberally,  belieying,  as  we  do,  with  the  court  of  king's  bench  in 
Oreen  y.  Bivett,  2  Salk.  422,  that  it  ought  to  be  favored  because 
the  securiiy  of  all  men  depends  upon  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Void  Inbtbuxxnt  mat  Qiyb  Colob  ov  Tftlb:  See  note  to  Tate  ▼.  Southard, 
14  Am.  Dec.  583,  where  the  subject  is  diBcnsaed. 

Adyvbsb  P08SESS10N1  What  Necessabt  to  Cokstitutk:  See  note  to 
Ccueif's  Lesaeev.  Ifdoes,  39  Am.  Dec.  686,  where  prior  cases  in  this  series  are 
collected.  The  principal  case  is  cited  as  follows:  that  the  statute  of  pre- 
scription is  based  upon  possession,  and  if  that  be  in  good  faith,  and  not  fraud- 
ulent, and  the  paper  title  be  neither  forged  nor  fraudulent,  with  notice  to 
the  grantee,  his  prescriptive  title  is  good,  in  Wright  ▼.  Smith,  43  Ga.  29^; 
that  possessory  title  can  be  set  up  and  maintained  only  to  the  extent  of  the 
possession,  not  one  foot  beyond,  in  Oriffin  v.  Sketoe,  30  Id.  304;  that  an  ac- 
knowledgment of  title  in  another,  repels  the  presumption  of  adverse  hold- 
ing, in  Roberta  v.  Foreman^  22  Id.  288;  that  there  might  be  an  ooonpanoy 
which  would  ripen  into  a  statutory  title,  without  an  actual  incloeure,  marked 
by  deimite  boundaries,  in  RoyaXl  ▼.  Xessee  of  Lisle,  15  Id.  547. 
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[i  GxoBaxA,  i38.] 
TBOYSB9  AB  A  GeNEKAL  BuLE,   WILL  KOT    LlE  IK  FaYOA  OF  OHS   TKNAHV 

in  common  against  his  co-tenant;  the  possession  of  one  is,  in  law,  the 
ponession  of  both. 

ExosFTiON  TO  thb  Buls  THAT  Tboyeb  WILL  NOT  LiE  in  favoT  of  ona 
tenant  in  common  against  his  co-tenant,  is  where  there  Is  a  destruo* 
tion  or  loss  of  the  common  property  by  one  of  the  tenants;  another  ex- 
ception is  where  there  is  a  sale  of  the  whole  property  by  one  of  the  ten- 
ants. 

TiNANOT  IK  Goiof  OK  IS  Cbbated  by  deed,  or  by  the  destruction  of  an  es- 
tate in  joint  tenancy,  or  in  coparcenary,  or  it  may  be  created  by  descent 
in  this  country. 

Sptcial  Aoxnt  oak  KOT  Makx  HniSBLr  a  Tekakt  ik  Coiof ok  with  his 
principal  by  mingling  his  own  goods  with  those  of  the  latter. 

IV  AOXKT  Ck>K10UKD    HU    OWK    PBOFKBTT  WITH   ThAT  OF   niB   PRINCIPAL 

it  is  at  hia  own 
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Kbw  Trial— -If  tbi  Futdxno  of  the  Jubt  bb  Cubablt  against  Evi- 
BXNOB,  or  maoifeftly  withoot  evidence,  the  court  has  no  discretion,  but 
is  bound  in  law  to  grant  a  new  trial. 

SUTBUU    Ck>UBT  WILL  6&AMT  A  NXW  TbUL  AFTKB    It  HAS  BBDT  ItKKIZD 

by  the  lower  court  only  in  extreme  cases,  that  are  strong  and  unequiv- 
ocal, or  of  gross  injustice,  or  where  there  was  no  evidence,  or  the  verdict 
IB  palpably  contrary  to  the  evidence. 

Pbinoipal  HAS  No  Right  of  Action  until  thb  Ninstt  Days  are  up, 
where  he  consigns  goods  to  his  agent  to  sell,  giving  him  ninety  days  in 
which  to  account. 

Collatebal  SECITRIT7  Pledoeb  Bona  Fidb  fob  thb  Payment  of  a  Debt 
can  not  be  garnished  at  the  suit  of  other  creditors  of  the  pledgor. 

Tboveb.     The  opinion  sufficiently  states  the  case. 

OotUd  and  Jenkins,  for  the  plaintiff  in  error. 

MUedge  and  MiHer,  for  the  defendant  in  error. 

By  Court,  Nisbet,  J.  It  appears  by  the  record,  that  the  de- 
fendant, acting  as  agent  for  the  plaintiff  below,  sold  certain 
goods  for  his  principal,  and  at  the  same  time  a  small  amount  of 
goods  of  his  own;  and  took  in  payment  for  the  whole,  a  note 
upon  six  mor.ths'  time.  The  plaintiff  brought  trover  for  the 
note.  In  the  motion  for  a  new  trial,  it  is  claimed  that  the  court 
below,  admitting  the  proposition  of  the  defendant,  that  trover 
will  not  lie  in  favor  of  one  tenant  in  common  of  a  chattel, 
against  his  co-tenant,  except  in  case  of  the  destruction  of  the  joint 
property,  yet  erred,  in  ruling  that  the  doctrine  did  not  apply  to 
this  case.  The  counsel  for  the  defendant  below,  who  is  the 
plaintiff  here,  asserts,  that,  inasmuch  as  the  note  for  which  the 
action  was  brought,  was  taken  in  payment  of  goods  belonging 
in  part  to  the  defendant,  he  became  thereby  a  tenant  in  common 
of  the  note  with  the  plaintiff,  and  if  so,  the  plaintiff  has  no  right 
to  bring  trover  for  it  against  him.  The  court  held  that  an  agent 
by  a  wrong  act,  by  an  act  without  his  powers,  can  not  create  the 
relationship  of  tenancy  in  common  with  his  principal,  without 
his  consent;  that  there  is  no  tenancy  in  common  in  this  case, 
and  therefore  the  action  will  lie. 

1.  As  a  general  rule  it  is  not  denied  anywhere,  but  that  trover 
will  not  lie  in  favor  of  one  tenant  in  common  against  his  co- 
tenant.  The  reason  is,  that  the  one  tenant  is  as  much  entitled 
to  the  possession  as  the  other.  The  possession  of  one  is,  in  law, 
the  possession  of  both:  Co.  Lit.  200  a;  Fox  v.  Ednbury,  Cowp. 
450;  HoUiday  v.  CamseU,  1  T.  R.  668;  Fisher  Y.Wtgg,  Salk.  891; 
Fennings  v.  OrenvUle,  1  Taunt.  241;  Stancliffe  v.  Eardvoick,  2 
Cromp.  M.  &  B.  1;  S.  C,  5  Tyr.  551;  Elementary  Books,  tit. 
Trover;  Leonard  v.  Scarborough,  2  Ghn.  73. 
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An  exception  to  this  rule,  is  where  there  is  a  destmotion  or 
lofis  of  the  common  property  by  one  of  the  tenants:  Barton  y. 
WtOiams,  6  Bam.  &  Aid.  895;  Farrer  v.  Berwick,  1  Mee.  &  W. 
688;  Hyde  v.  8Ume,  7  Wend.  364  [32  Am.  Dec.  682];  Wihm  y. 
Beed^  8  Johns.  175;  OviaU  y.  Sage^  7  Conn.  95;  Leonard  y.  Soar- 
borough,  2  Oa.  73.  Another  exception  is  found  in  the  case  of  a 
sale  of  the  whole  property  by  one  tenant.  Tenants  in  common 
haying  equal  right  of  possession,  and  an  undiyided  property, 
one  has  no  right  to  dispose  of  the  property  and  transfer  the 
possession,  to  the  injury  of  the  other.  In  this  regard  they  are 
unlike  partners:  Wihon  y.  Beed,  3  Johns.  178, 179;  Hyde  y.  Stone, 
7  Wend.  864  [32  Am.  Dec.  682];  Whiie  y.  Oslxnm,  21  Id.  72; 
Waddeia  y.  Cook,  2  Hill  (N.  Y.),  47  [37  Am.  Dec.  372];  Barton 
y.  WUUams,  5  Bam.  &  Aid.  396;  Farr  y.  Smith,  9  Wend.  338  [24 
Am.  Dec.  162];  Lucas  v.Wa88<m,  3  Dey.  398  [24  Am.  Dec.  266]; 
Cole  y.  Terry,  2  Dey.  &  B.  L.  262;  2  Kent's  Com.  360,  note;  HindM 
y.  Terry,  Walker  (Miss.),  80.  But  see  contra.  Heath  y.  Hvhbard, 
4  East,  110;  Oraves  y.  Satocer,  T.  Baym.  16;  Oviatt  y.  Sage,  7 
Conn.  96;  St.  John  y.  Standring,  2  Johns.  468.  The  weight  of 
authority  is  in  fayor  of  the  exception,  as  last  stated,  and  it  would 
seem  too,  that  for  the  like  reason,  any  user  of  the  joint  property, 
which  amounts  to  a  disclaimer  of  the  title  of  the  co-tenant,  or 
which  is  inconsistent  with  his  right  of  property,  ought  to  con- 
stitute an  additional  exception.  There  is  no  question,  therefore, 
but  that  both  the  counsel  and  the  court  below,  rightly  held  the 
law,  upon  the  general  proposition.  We  think  with  the  court, 
faoweyer,  that  this  is  not  to  be  considered  a  tenancy  in  common. 

2.  A  tenancy  in  common  is  created  either  by  deed  (the  act  of 
the  parties),  or  by  a  destruction  of  an  estate  in  joint  tenancy,  or  in 
coparcenaiy.  Here  there  was  no  preyious  estate  out  of  which  a 
tenancy  in  common  could  spring,  and  no  act  of  parties.  The 
record  shows  no  assent  of  the  plaintiff  to  the  act  of  the  defend- 
ant; blending  in  the  note  a  claim  in  his  own  right,  with  one  due 
to  ^e  plaintiff.  There  was  no  accord — ^no  agreement — no  as- 
sent to  this  act.  It  was  the  act  of  the  defendant,  and  his  alone. 
I  might  add  that  a  tenancy  in  common  may  in  this  country  be 
created  by  descent.  Our  yiew  of  the  relationship  of  these  par- 
ties is,  that  by  agreement,  it  constituted  a  special  agency.  And 
of  this  more  anon.  If  the  defendant  was  the  agent  of  the  plaint- 
iff, I  can  not  perceiye  how  it  is  possible  for  him  to  take  any  benefit 
from  the  act  of  combining  in  one  note,  a  small  sum  due  to  him- 
self with  a  larger  sum  due  his  principal.  That  act  was  not  within 
his  powers  as  agent,  it  was  a  yiolation  of  his  duties  to  his  prin- 
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dpaly  and  was  done  at  his  own  peril.  It  would  be  strange  if 
he  oonld,  l^  any  act  of  his  own,  without  the  consent  of  his  prin- 
cipaly  annul  or  yeaj  the  obligations  created  by  his  contract  of 
agency,  and  change  altogether  the  relationship  which  the  law 
under  that  contract  establishes.  He  could  not  thus  Tary  the 
rule  of  his  own  liability,  and  secure  to  himself  rights  inconsist- 
ent with  his  character  as  agent.  If  he  could  in  one  particular, 
he  could  as  to  all.  If  he  could  defeat  the  plaintijOTs  right  of  ac- 
tion for  this  note,  or  damages  to  the  amount  of  his  interest  in  it, 
by  making,  at  his  own  mere  motion,  a  joint  tenancy  with  his 
principal,  then  the  whole  contract  was  at  his  control.  Either 
he  is  agent  or  not;  if  he  is,  then  he  can  not  be  at  one  and  the 
same  time  tenant  in  common  with  his  principal,  of  the  property 
which  is  the  subject-matter  of  his  agency.  The  rule  upon  this 
subject  is  severe  against  the  agent.  The  law  holds  him  to  a 
stringent  fidelity  to  his  principal.  It  exacts  of  him  care,  dili- 
gence, and  exclusive  management  of  his  fiduciary  afiEairs.  He 
may  suffer  loss,  but  can  take  no  benefit  by  anything  he  does, 
other  than  what  he  contracts  for.  One  of  his  duties,  is  to  keep 
his  own  property  separate  and  distinct  from  his  principal's;  and 
if  he  does  confound  them  it  is  at  his  own  risk.  If  he  mixes  his 
own  with  the  property  of  his  principal,  and  is  tmable  to  distin- 
guish the  one  from  the  other,  the  whole  will  be  adjudged  to  his 
principal.  This  is  the  rule  at  law  and  in  equity.  The  plaintiff, 
by  that  rule,  if  it  were  impossible  to  distinguish  what  amount 
of  this  note  belonged  to  him,  and  what  to  the  defendant,  would 
be  entitled  to  recover  the  whole  sum  embraced  in  it.  Chancel- 
lor £ent  lays  down  the  rule  thus:  ''Ha  party  having  charge  of 
the  property  of  others,  so  confounds  it  with  his  own  that  the  line 
of  distinction  can  not  be  traced,  all  the  inconvenience  of  the 
confusion  is  thrown  upon  the  party  who  produces  it,  and  it  is 
for  him  to  distinguish  his  own  property  or  lose  it.  H  it  be  a 
case  of  damages,  damages  are  given  to  the  utmost  value  that  the 
article  will  bear:"  Eart  v.  Ten  Eyck,  2  Johns.  Ch.  108;  Amifiry 
V.  Delamirie,  1  Stra.  606;  Lupton  v.  White,  15  Ves.  432;  Attorney 
Oenerdt  v.  Fullerton,  2  Ves.  &  B.  265;  Story  on  Ag.  193;  Paley 
on  Ag.,  by  Lloyd,  48,  49,  61;  Wren  v.  Kirton,  11  Ves.  882; 
Fletcher  Y.Walker,  3  Madd.  73;  Smith's  Merc.  L.  48-50;  Ched- 
worth  V.  Edwards,  8  Ves.  49,  50;  1  Story's  Eq.  Jur.,  sees.  468, 
623.  So  we  do  not  think  that  there  is  any  error  on  this  ground. 
3.  According  to  the  evidence,  the  defendant  became  the  agent 
of  the  plaintiff  to  sell  an  invoice  of  buggies,  harness,  and 
carpeting  for  him.    The  goods  were  delivered  to  the  defendant. 
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By  the  contract,  no  compensation  is  provided  for  the  agent 
He  ^as  to  respond  to  the  plaintiff,  if  the  goods  were  sold,  in 
the  amount  of  the  inyoice  prices,  "  clear  of  all  charges,  ex* 
penses,  commissions,  and  defalcations,"  and  was  to  have  ninety 
days  within  which  to  dispose  of  the  buggies,  etc.,  or  return 
them.  The  defendant  having  sold  all  the  goods,  as  the  plaintiff 
alleges,  and  taken  a  note  at  six  months  for  the  price,  the  plaint* 
iff,  before  the  expiration  of  ninety  days,  brings  suit  for  the 
note,  setting  up  no  claim ^  to  so  much  of  it,  as  embraced  the 
price  of  two  buggies  which  belonged  to  the  defendant.  Upon 
the  hearing  the  jury  rendered  a  verdict  for  the  plaintiff  for  the 
whole  amount  of  the  invoice  claimed  by  him.  One  ground  for 
a  new  trial  taken  by  the  defendant  is,  that  the  jury  found  con- 
trary to  evidence,  in  this,  that  there  was  no  evidence  whatever 
adduced  on  the  trial,  of  the  sale  by  the  defendant  of  the  har- 
ness and  carpeting  mentioned  in  the  two  last  items  of  the  in- 
voice. The  court  refused  the  rule  on  this  ground,  and  that  is 
assigned  as  error.  The  criterion  of  damages  for  the  plaintiff,  if 
entitled  to  recover  at  all  in  this  action,  is  the  invoice  price  of 
such  of  the  articles  as  he  did  in  fact  sell.  By  the  contract,  he 
was  not  bound  to  sell;  he  undertook  to  respond  to  the  plaintiff 
if  the  goods  were  sold.  And  the  plaintiff  was  proved  to  have 
admitted  that  he  had  nineiy  days  within  which  to  di6X)ose  of  or 
return  them.  The  plaintiff's  verdict,  therefore,  ought  to  have 
been  for  the  price  of  the  articles  sold — ^no  more  and  no  less. 
Applications  for  new  trials  are  addressed  to  the  sound  discre- 
tion of  the  court;  and  when  asked,  because  of  a  finding  of  the 
jury  contrary  to  evidence,  are  rarely  granted.  As  the  juries  are 
the  judges  of  the  facts,  if  there  be  any  evidence  to  sustain  a 
verdict,  it  ought  not  to  be  disturbed  but  for  a  good  cause.  The 
court,  however,  must  have  the  power  of  controlling  an  unjust 
verdict,  and  with  it  is  left  the  decision  of  the  question  whether 
the  verdict  be  imjust  or  not.  The  court  will,  although  with 
great  carefulness,  and  only  in  cases  of  manifest  and  flagrant  in- 
justice, set  aside  a  verdict  where  there  is  confessedly  some  evi- 
dence to  sustain  it.  The  jury  may  be  demonstrated  to  have 
been  corrupted — they  may  have  acted  under  the  influence  of 
violent  and  almost  irresistible  excitement  from  without — an  in- 
fluence so  great  as  to  bias  the  calmest  and  most  honest  minds — 
the  parties  may  have  been  surprised  by  a  case  falsely  made  up  on 
the  trial,  it  being  in  the  last  resort — the  evidence  may  be  so 
overwhelming  in  its  aggregate  weight  against  the  verdict,  as  to 
leave  no  room  to  doubt  of  its  flagrant  injustice. 
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tfaeae  msianoes,  it  may  be  safely  asserted  that  where 
tnaiiifest  injuetioe,  on  any  acooant,  has  been  done  to  a  party, 
he  onght  to  be  entitled  to  a  rehearing.  ''If  unjust  vordicts 
(says  Lord  Mansfield,  after  enumerating  seyeral  grounds  upon 
which  the  court  may  interfere),  obtained  under  these,  and  a 
thousand  like  circumstances,  were  to  be  conclusiye  forever,  the 
termination  of  civil  property,  in  this  method  of  trial,  would  be 
very  precarious,  and  unsatisfactory.  It  is  absolutely  nenessaiy 
to  justice,  that  there  shotdd,  upon  many  occasions,  be  opportuni* 
ties  of  reconsidering  the  cause  by  a  new  trial: "  Bright  v.  Eipion, 
1  Burr.  893;  1  Tidd's  Pr.  905.  Any  one  conversant  with  our 
mode  of  equity  trials,  and  with  the  organization  of  our  court  of 
chancery,  must  feel  that  the  power  to  set  aside  the  verdict  of  a 
jury,  is  peculiarly  necessary  there.  In  that  court,  the  most  in- 
volved, intricate,  and  the  vastest  estates,  are  often  submitted  ta 
a  jury  to  settle.  With  no  adequate  time,  or  adequate  ability  for 
such  a  service,  or  adequate  conveniences  for  the  service,  no 
wonder  that,  with  the  best  intentions,  the  most  ruinous  mis- 
takes are  sometimes  made  by  the  purest  men.  And  what  if  there 
was  no  remedial  power  anywhere?  Why,  our  whole  system 
would  be  justly  censurable  for  affording  no  sufficient  protection 
to  the  rights  of  property. 

If  the  finding  of  the  jury  be  clearly  against  evidence,  or  man* 
ifestly  without  evidence,  the  court,  I  hold,  has  no  discretion,  but 
is  bound,  in  law,  to  grant  a  new  trial.  There  is  nothing  in  the 
laws,  the  constitution,  or  in  Magna  Charta,  or  in  the  great  prin- 
ciple of  jury  trials,  which  can  justify,  or  for  a  moment  tolerate 
a  verdict  without  evidence,  or  contrary  to  all  the  evidence.  The 
law  will  permit  no  such  verdict;  the  juries  have  no  power  to 
render  it,  and  no  court  should  permit  it  to  stand.  You  can  not 
predicate  discretion  of  such  a  case.  It  is  a  case  where  there  is 
none.  There  have  been  cases,  particularly  on  the  criminal  side 
of  the  court,  or  for  penalties  called  by  Lord  Kenyon  hard  ac- 
tions, where  new  trials  have  been  refused,  although  the  verdict 
be  without  evidence  or  contrary  to  evidence,  provided  it  be  con- 
sistent with  the  conscience,  justice,  and  equity  of  the  case. 
Now,  that  there  have  been  such  cases,  I  know,  see  Smith  v. 
Frampton,  2  Salk.  644;  Sparks  v.  Spicer,  Id.  648;  Bright  v. 
Eynon,  1  Burr.  393,  and  that  there  may  be  again  I  can  well 
imagine;  but  hard  actions  are  not  the  rule,  they  constitute  the 
exception.  And  in  my  judgment  the  exception  ought  to  be 
watched  with  diligence.  If  a  latitude  so  large  as  to  find  in  any 
case  without  evidence,  or  contrary  to  the  clear  and  manifest  un- 
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contradicted  proof  is  allowed,  it  is  an  obvious  remark  to  say 
that  it  is  greatly  liable  to  abuse,  eyen  with  all  the  vigilance  of 
the  court  exerted  to  confine  it  to  cases  where  the  verdict  is  con« 
eistent  with  conscience,  justice,  and  equity.  A  new  trial  may 
be  moved  then,  on  account  of  the  error  or  mistake  of  the  jury 
in  finding  a  verdict  without,  or  contrary  to  evidence:  Macrow 
y.  J3uB,  1  Burr.  12;  FdreweU  v.  Chaffey^  Id.  54;  BurUm  v.  Thomp^ 
«m,  2  Id.  666;  S.  C,  2  Ken,  876;  Foxcrofi  v.  Devonshire,  2 
Burr.  936;  Farrcmi  v.  Olmiua,  3  Bam.  &  Aid.  692;  HeUinffs  v. 
Gregory,  10  Moore,  337;  Snow  v.  Sadler,  3  Bing.  610;  Levi  v. 
Mine,  4  Id.  196;  2  Tidd's  Pr.  908;  Page  v.  Fattee,  6  Mass.  460; 
Bartholomew  v.  Clark,  1  Conn.  472;  State  v.  Msher,  2  Nott  &  M. 
261;  Thomas  v.  Brown,  1  McCord,  667;  Neweon  v.  Lycan,  3  J. 
J.  Marsh.  440  [20  Am.  Dec.  166];  Ohur  v.  Kechdey,  1  Bail.  479; 
Hughes  v.  Howard,  3  Har.  &  J.  9. 

The  plaintiff,  we  have  stated,  is  entitled  to  recover  the  invoice 
price  of  the  articles  sold  by  the  defendant.  If  there  is  no  evi<< 
dence  that  the  harness  and  carpeting  were  sold,  the  jury  had  no 
right  to  render  a  verdict  for  them,  and  the  new  trial  ought  to 
have  been  awarded.  We  find  no  evidence  that  they  were  sold. 
The  whole  of  the  testimony  relates  to  the  sale  of  buggies — they 
are  mentioned  by  the  witness,  who  proved  the  sale,  as  the  arti- 
cles bought  by  him  of  the  defendant;  harness  and  carpeting  are 
not  named  in  a  single  instance,  and  the  plaintiff,  in  a  conversa- 
tion testified  to,  himself  admits  that  the  note  was  given  for  bug- 
gies. Nor  are  any  circumstances  or  facts  proved,  from  which  it 
<»n  be  inferred  that  they  were  sold.  The  delivery  of  the  har- 
ness and  carpeting  to  the  defendant  was  proven,  but  we  are  not, 
nor  were  the  jury  at  liberty  to  infer,  from  that  fact,  their  sale. 
The  defendant's  liability  in  this  action  does  not  grow  out  of  the 
-delivery,  but  out  of  the  sale.  One  other  circumstance  relied 
upon,  is  proof  that  the  plaintiff  set  up  a  claim  to  the  amount  of 
the  invoice,  in  which  amount  the  prices  of  these  articles  are  in- 
cluded. That  is  not  evidence,  even  if  made  directly  to  the  de- 
fendant, unless  his  silence  or  express  assent  was  also  proven. 
Neither  was  proven.  From  aught  that  appears  from  the  record, 
the  defendant  made  against  that  claim,  so  far  as  these  items  are 
concerned,  the  most  vehement  protestations:  Carter  and  Wife  v. 
Buchannon,  3  Ga.  522.  Uncertain,  indeed,  would  the  rights  of 
parties  be,  if  a  verdict  could  be  allowed  to  stand,  which  is 
founded  on  an  inference  drawn  from  a  statement,  not  itself 
legally  in  evidence,  made  by  the  party  in  whose  favor  it  was 
rendered.    It  was  argiied  that  proof  of  the  sale  of  buggies,  is 
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proof  of  the  sale  of  harness  and  buggy  carpeting.  This  idea, 
seems  to  be  founded  upon  the  assumption  that  harness  for  the^ 
horse  that  draws  the  buggy,  and  carpeting  to  coyer  its  floor,  is, 
in  some  sense,  part  and  parcel  of  the  buggy.  I  apprehend  that 
courts,  lawyers,  merchants,  and  manufacturers,  would  find  na 
difficulty  in  denying  the  rightfulness  of  the  assumption.  Mr. 
Deering,  who  bought  the  buggies,  would  hardly  like  to  be  held 
bound  by  that  purchase,  for  harness  for  each  buggy.  It  would 
be  rather  hard  to  hold  him  a  purchaser  of  harness,  because  he 
would  be  unable  to  use  a  buggy  without  it;  or  a  carpet,  because 
a  carpet  would  protect  the  floor,  and  make  it  more  comfortable. 
Harness  no  more  goes  with  a  buggy,  than  a  saddle  with  the^ 
horse — and  carpeting  no  more  goes  with  a  buggy,  than  with  a 
dwelling-house.  They  are  different  articles  of  merchandise,  and 
were  separately  invoiced.  I  find  in  all  this  record,  nothing  other 
than  what  I  have  stated,  which  remotely  looks  like  evidence.  If 
justice  is  to  be  administered  according  to  law,  then  upon  this 
ground  this  defendant  ought  to  have  a  new  trial,  and  we  think 
the  presiding  judge  erred  in  not  granting  it. 

4.  The  next  exception  is  of  like  character  with  the  one  last 
reviewed,  in  this,  that  it  grows  out  of  a  refusal  of  the  court  to 
order  a  new  trial,  because  the  verdict  was  contrary  to  evidence. 
The  presiding  judge  instructed  the  jury,  that  if  they  believed,, 
that  by  the  contract  between  the  parties,  the  defendant  was  to* 
have  ninety  days  within  which  to  pay  for  the  buggies,  or  return 
them,  they  ought  to  find  for  him,  for  in  that  event  (the  action^ 
having  been  instituted  before  the  expiration  of  that  time)  the* 
plaintiff  had  no  right  of  action.  If  this  was  the  contract,  the 
plaintiff  clearly  had  no  right  of  action.  This  was  a  special 
agency.  Upon  the  evidence  we  can  put  but  one  construction. 
It  establishes  a  contract,  by  virtue  of  which  the  defendant  be» 
came  the  agent  of  the  plaintiff  without  responsibiliiy,  for  ninety 
days;  an  agency  in  some  rApects  like  a  del  credere  commission. 
What  is  the  evidence  ?  One  witness  testifies  to  the  admission 
of  the  plaintiff,  that  the  defendant  was  to  have  nineiy  days  to  pay^ 
for  the  goods.  Another,  that  the  plaintiff  admitted,  that  the  de- 
fendant was  to  have  ninety  days  to  dispose  of,  or  return  them.  At 
the  foot  of  the  invoice  of  the  goods,  which  was  read  in  evidence,, 
and  in  the  handwriting  of  the  plaintiff,  are  the  words  and  fig- 
ures, "five  hundred  and  tweniy-seven  dollars  and  twenty- three- 
}ents,  at  ninety  days."  This  sum  of  five  hundred  and  twenty- 
seven  dollars  and  twenty-three  cents,  corresponds  with  ther 
.  amount  of  the  invoice.    At  ninety  days,  is  well  understood  to  in» 
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dicate,  when  thus  appended  to  the  bill  of  goods,  that  it  was  pay- 
able in  ninety  days.  So  also,  at  the  foot  of  a  receipt  given  by  the 
plaintiff  to  the  defendant,  on  the  day  the  goods  were  delivered 
to  him,  for  collateral  securities  for  this  debt,  which  was  also  read 
in  evidence,  is  the  following  statement  in  the  handwriting  of 
the  plaintiff:  "Amount  claimed  and  contracted,  five  hundred 
and  twenty-seven  dollars  and  tweniy-two  cents,  at  ninety  days." 
Which  statement  indicates  the  same  thing.  This  is  all  the  evi- 
dence. And  all  on  one  side.  It  came  from  witnesses  unim- 
peached,  and  documents  unimpeachable.  In  the  light  of  the 
court's  instruction,  it  is  difficult  to  imagine  how  the  jury  could 
find  that  a  credit  of  ninety  days  was  not  given.  It  was  given 
according  to  this  record.  No  compensation  of  any  kind  is  pro- 
vided in  the  contract  for  the  defendant.  And  no  doubt  the 
nineiy  days  (within  which  he  might  turn  over  the  money  to  ad- 
vantage, or  on  account  of  which  he  might  sell  the  goods  for 
more  than  the  invoice)  was  in  part  the  consideration  moving  him 
to  enter  upon  this  agency.  It  was  to  him  the  essence  of  the 
contract.  And  as  the  verdict  was  contrary  to  the  evidence,  it 
must  be  set  aside.  It  is  objected  that  new  trials  are  to  be  left 
to  the  sound  discretion  of  the  court;  particularly  when  asked 
upon  the  ground  of  an  erroneous  verdict.  Because,  being  a 
witness  to  the  trial,  the.  presiding  judge  is  better  qualified  to 
decide  whether  substantial  justice  has  been  done;  therefore,  say 
counsel,  this  court  ought  not  to  interfere  and  control  his  dis- 
cretion. These  propositions  are  generally  true.  We  have  be- 
fore 00  recognized  them.  We  have  in  several  instances  said, 
that  we  would  interpose  only  in  extreme  cases — ^in  cases  that  are 
"  strong  and  unequivocal," — or  of  **  gross  injustice" — or  where 
there  **  was  no  evidence,"  and  I  will  now  add,  where  the  verdict 
is  palpably  contrary  to  the  evidence.  In  criminal  cases  we  hold 
the  rule  of  non-interference  more  strictly  than  in  civil;  because 
the  juries  are  in  those  cases  judges  of  the  law,  as  well  as  the 
facts.  To  use  the  language  of  this  court,  in  Jones  v.  The  State 
of  Oeorgia,  1  Ga.  618,  to  authorize  our  interference  in  a  crimi- 
nal case,  with  the  verdict,  it  must  be  ''  a  very  naked,  bald  case  as 
to  the  facts,"  or  a  "  very  clear  case  of  error  in  law:"  Hudgins  v. 
State,  2  Id.  183;  Boberta  v.  Stale,  3  Id.  322.  This  is  a  civil  case, 
and  one  that  is  *'  strong  and  unequivocal."  A  fit  case  for  the  ap- 
plication of  the  corrective  power  of  this  court. 

5.  On  the  day  that  the  goods  were  delivered  to  the  defendant, 
the  plaintiff  received  from  him  two  notes,  as  collateral  security, 
for  the  payment  of  the  price  of  them.     One  of  these  notes,  on« 
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hundred  and  thirty-fiye  dollars  in  amount,  was  paid  to  him. 
The  payment  was  after  this  stiit  was  commenced,  and  subsequent 
to  the  service  of  a  process  of  garnishment  upon  the  plaintiff,  sued 
out  at  the  instance  of  other  creditors  of  the  defendant.    Upon 
the  motion  for  a  new  trial,  it  was  claimed  that  the  verdict  was 
erroneous,  in  this;  that  this  sum  of  one  hundred  and  thirty-five 
dollars  was  not  allowed  as  a  credit  to  the  defendant.    The  court, 
upon  this  point,  ruled,  '*  that  by  the  evidence  this  sum  was 
held  subject  to  summons  of  garnishment  at  the  instance  of  Hall's 
(the  defendant's)  creditors.    It  is  very  certain  that  either  Hall 
or  his  creditors  have  a  right  to  that  money.    Both  can  not  have 
it,  and  Page  (the  plaintiff)  can  not  be  delayed  in  his  suit  until 
the  controversy  between  Hall  and  his  creditors  shall  be  ended. 
The  jury,  therefore,  properly  refused  to  abate  Page's  damages 
for  that  sum."    The  opinion  of  the  court  thus  expressed,  is  ex- 
cepted to.     We  can  not  assent  to  the  doctrine  that  collateral 
securities,  pledged  bona  Jlde  for  the  payment  of  a  debt  without 
any  trust  reserved,  belongs  to  the  pledgor  or  his  creditors.    That 
is  to  say,  that  they  belong  to  him  or  them,  in  any  sense,  which 
will  defeat  the  pledgee's  right  to  them,  or  which  is  the  same 
thing,  to  money  raised  on  them  as  security  for  his  debt.     That 
right  is  paramount  to  the  rights  of  other  creditors,  and  is  good 
against  the  pledgor  himself,  until  the  debt  is  paid.    The  pendency 
of  a  garnishment  makes  no  difference.    The  pendency  of  this  suit 
assumes  that  the  debt  is  due.    If  this  action  can  be  sustained — 
if  that  assumption  be  true — ^upon  the  trial,  it  was  competent  for 
the  court  to  appropriate  the  money  received  on  the  collaterals, 
to  the  plaintiff,  and  of  course  to  credit  the  defendant.    It  ought 
to  have  been  so  appropriated.     There  was  no  necessiiy  to  await 
an  issue  on  the  garnishment.     The  court,  on  the  trial  of  this 
suit,  had  jurisdiction  of  the  matter.     It  did,  in  fact,  exercise 
that  jurisdiction  by  determining  that  this  money  belonged  to  the 
defendant  or  his  creditors.     If  it  belonged  to  the  defendant,  it 
was  pledged  to  pay  this  very  debt.     The  creditors  of  the  de- 
fendant had  no  rights  in  it,  until  the  pledgee  is  paid.     There 
could,  therefore,  be  no  controversy  about  it,  between  the  de- 
fendant and  the  creditors,  until  the  debt  of  the  plaintiff  is  paid. 
But  the  debt,  by  the  record,  is  not  paid.     The  very  question  is, 
shall  it  be  now  paid,  to  the  extent  of  the  money  in  hand?    The 
plaintiff  is  not  delayed  at  all.     He  is  expedited;  for  a  judgment 
that  this  money  be  allowed  as  a  credit  to  the  defendant,  is  an 
instantaneous  payment  to  him.     An  appropriation  in  this  way 
to  the  plaintiff  would  protect  him  on  the  trial  of  the  gamish- 
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ment.  Whether  appropriated  or  not^  his  rights  in  this  money 
are  paramount  to  those  of  the  garnishing  creditors.  There  is 
nothing  in  this  record,  it  may  be  proper  to  remark,  which  im- 
peaches the  fairness  of  this  pledge.  It  is  not  obnoxious  to  the 
Act  of  1818,  or  any  other  law  of  the  state.  Upon  the  traverse 
of  the  plaintiff's  answer  to  the  garnishment  (he  answering  truly, 
as  this  record  discloses  the  facts),  I  apprehend  that  the  garDish- 
ing  creditors  could  not  get  a  judgment  against  the  plaintiff,  un- 
til they  had  first  proven  that  his  debt  was  paid.  In  that  event, 
it  is  true,  these  collaterals  and  this  money  would  belong  to  the 
defendant  or  his  creditors.     But  only  in  that  event. 

We  examine  this  doctrine  a  little.  We  say  that  the  deposit 
of  these  notes  in  the  hands  of  the  plaintiff,  as  collateral  secur- 
ity for  this  debt,  is  a  pawn  or  pledge.  A  pledge  is  a  bailment 
of  personal  property  as  security  for  some  debt  or  engagement: 
Story  on  Bail.,  sec.  286.  Ordinarily,  goods  and  chattels  are 
the  subject  of  pledges;  but  money,  debts,  negotiable  instru- 
ments, choses  in  action,  etc.,  may  by  the  common  law  be  deliv- 
ered in  pledge:  Kerrp  v.  Westbrook,  1  Ves.  sen.  278;  Lockwood 
V.  Ewer,  9  Mod.  278;  Seamer  v.  Bingham,  3  Atk.  56;  McLean  v» 
Walker,  10  Johns.  471, 475;  Roberts  v.  Wyait,  2  Taunt.  268;  Jarvi9 
V.  Uogers,  13  Mass.  105;  S.  C,  15  Id.  389;  Oarlick  v.  James,  12 
Johns.  146  [7  Am.  Dec.  274];  Stoiy  on  Bail.,  sec.  290. 

What  are  the  rights  of  the  pledgee  in  the  thing  pledged  gen- 
erally ?  In  virtue  of  the  pawn,  he  acquires  a  special  property 
in  the  thing,  and  is  entitled  to  the  exclusive  possession  of  it, 
during  the  time,  and  for  the  objects  for  which  it  is  pledged: 
Story  on  Bail.,  sec.  303;  Jones  on  Bail.,  sec.  80;  Gortelyou  v. 
Lansing,  2  Gai.  Gas.  202;  Oarlick  v.  James,  12  Johns.  146  [7 
Am.  Dec.  294];  Raicliff^.  Dams,  1  Bulst.  29;  S.  G.,  Gro.  Jac. 
244;  Coggs  v.  Bernard,  2  Ld.  Kaym.  909,  916;  2  Kent's  Gom. 
578, 585, 4th  ed. ;  1  Bell's  Gom.  200, 4th  ed. ;  WhUaker  v.  Sumner, 
20  Pick.  399,  405;  Jones  v.  Baldwin,  12  Id.  316.  The  right  of 
possession  is  exclusive — that  is,  it  is  gopd  against  all  the  world, 
for  the  purpose  for  which  it  is  pledged — ^in  this  case,  that  purpose 
is  the  payment  of  a  debt.  For  that  purpose,  the  right  to  the  thing 
is  perfect.  It  yields  to  no  other  right  which  did  not  attach  upon 
it,  in  the  shape  of  a  lien,  prior  pledge,  or  some  claim  existing 
prior  to  the  pledge,  and  good  in  law.  It  is  perfect  against  the 
pledgor.  For  if  he  wrongfully  get  possession,  a  suit  in  favor 
of  the  pawnee  will  lie  against  him  for  the  thing,  or  for  dam- 
ages. He  can  bring  an  action  for  it,  also  against  a  stranger,  or 
an  action  against  the  stranger  for  damages:  WHbraham  v.  Snow, 
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2  Saund.  47,  note;  Woodruff  y.  Ealsey,  8  Pick.  333  [19  Am.  Dec. 
329];  2  Kent's  Com.  585,  4th  ed.;  Story  on  BaU.,  sec.  303;  Lyle 
V.  Barker,  5  Binn.  457. 

He  has  also  a  right  to  sell  the  pledge,  where  there  has  been  a 
default  in  the  pledgor;  if  there  is  no  stipulated  time  when  the 
debt  shall  be  paid^  the  pawnee  may  sell  upon  demand  and  no- 
tice: Story  on  Bail.,  sec.  308;  2  Kent's  Com.  581,  582,  4th  ed.; 
2  Story's  Eq.  Jur.,  sees.  1031-1033;  Holt's  N.  P.  385.  Ho  may 
file  a  bill  in  equity  for  foreclosure  and  sale,  or  upon  demand 
and  notice  proceed  to  sell,  ex  mero  motu^  at  his  election:  Kemp 
T.  Westbrook,  1  Ves.  sen.  278;  Oarlick  v.  JameSy  12  Johns.  146 
[7  Am.  Dec.  294];  2  Story's  Eq.  Jur.,  sees.  1031-1033;  Patchin 
T.  Pierce,  12  Wend.  61;  Hart  v.  Ibn  Eyck,  2  Johns.  Ch.  62; 
Story  on  Bail.,  sec.  310.  These  are  the  principal  rights  of  the 
pawnee.  What,  specially,  are  the  rights  of  the  pawnee  of  nego- 
tiable securities  ?  He  may  recover  and  receive  the  money  due 
thereon;  he  may  bring  suit  upon  them  in  his  own  name:  Id. 
321;  Botvman  v.  Wood,  15  Mass.  534;  Oarlick  v.  James,  12 
Johns.  146  [7  Am.  Dec.  294].  He  may  sell  them,  and  if  he 
sells  to  a  bona  fide  purchaser,  the  latter  acquires  an  absolute 
property,  if  he  buys  without  notice:  Story  on  Bail.,  sec.  322; 
1  Story's  Eq.  Jur.,  sees.  434,  435;  Story  on  Ag.,  sec.  126-130; 
Jarvis  v.  Rogers,  13  Mass.  105;  S.  C,  15  Id.  389;  Bowman  v. 
Wood,  Id.  534;  Oarlick  v.  James,  12  Johns.  146  [7  Am.  Dec. 
294];  CoUins  v.  Martin,  1  Bos.  &  Pul.  648;  Peacock  v.  Rhodes^ 
Doug.  633;  Seamer  v.  Bingham,  3  Atk.  56;  MiUer  v.  Race,  1 
Burr.  452;  1  Bell's  Com.,  sec.  412,  4th  ed.;  MaUhews  v. 
Poythress,  4  Ga.  287. 

It  is  not  necessary  to  pursue  this  subject  in  detail.  The 
pawnee  is  entitled  to  receive  the  money  due  on  his  collateral 
securities,  and  to  hold  it  against  his  pawner  and  all  the  world, 
until  he  is  paid.  When  a  pledge  is  made  for  the  benefit  of  the 
pledgee  and  a  third  person,  who  is  also  a  creditor,  and  the  fund 
raised  is  InsufiGlcient  to  pay  both,  the  pledgee,  being  a  creditor 
in  possession,  is  entitled  to  preference.  According  to  the  idea 
of  the  Boman  law,  '*7n  pari  causa  possessor  potior  haberi  debet:" 
Marshall  v.  Bryant,  12  Mass.  321;  Story  on  Bail.,  sec.  313.  If 
this  is  true  as  to  other  creditors,  when  there  is  a  stipulation  in 
their  behalf,  a  fortiori,  it  is  true  as  to  creditors  generally,  as  to 
whom  there  is  no  stipulation.  The  rights  of  the  holder  of  ne- 
gotiable instruments  as  collateral  securities,  in  them,  were  con- 
sidered by  this  court  in  the  case  of  Bond  v.  The  Central  Bank, 
a  Ga.  106,  and  in  Oibsan  v.  Conner,  8  Id.  52,  53.    In  the  lattex 
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case  we  say:  "  The  transferror  parts  with,  and  the  transferee  ac* 
<|uires,  the  legal  title  to  the  negotiable  paper  thus  transferred — 
the  latter  may  sue  on  it  in  his  own  name,  and  although  the 
original  debt  is  not  extinguished,  the  creditor  has  the  right  to 
apply  the  proceeds  of  the  securities,  when  realized,  to  its  ex- 
tinction— ^nay,  he  is  bound  to  do  it,  and  whatever  he  does  real- 
ize on  them  is  a  payment  pro  tanto."  If  it  be  the  right  of  the 
pledgee  to  apply  money  collected  on  the  securities,  it  is  the 
right  of  the  pledgor  to  consider  money  thus  in  hand  as  a  pay* 
ment.  If  such  is  the  law  of  the  case,  he  (the  defendant)  is 
entitled,  the  case  being  made,  to  have  it  so  declared,  and  to 
have  a  credit  on  the  original  debt.  This  the  court  ought  to  do, 
if  for  no  other  reason  than  to  avoid  litigation.  As  before 
stated,  the  court  had  jurisdiction,  in  this  case,  of  this  subject- 
matter,  and  we  think  it  erred  in  not  ruling  that  this  money  was 
by  law  to  be  appropriated  to  the  plaintiff's  debfc,  and  as  a  con- 
sequence, that  the  defendant  was  entitled  to  a  credit  for  the 
amount  of  it. 
Upon  these  grounds  we  remand  the  case. 


Tbovkb  bt  Onb  Tksaxt  is  Ck)MMON  AGAINST  HIS  Co-TENAUT:  See  notes 
to  Welch  V,  Cloth,  36  Am.  Dec  368,  and  Warren  v.  AUen,  44  Id.  406,  where 
other  caeee  are  referred  to.  The  principal  caee  is  cited  in  Stamea  v.  Quinj  6 
Ga.  87,  to  the  point  that  generally  an  action  of  trover  does  not  lie  in  favor  of 
^ne  tenant  in  common  against  hie  co-tenant  becauae  the  posseasion  of  one  ia 
the  poeeeflsion  of  all,  yet  it  will  lie  in  case  of  the  destruction  or  sale  of  the 
pcopeity, 

Kxw  Trial  Grantbd  bxoausx  Vbbdict  is  against  Evidsnoz,  Wheni 
See  note  to  Otrritk  ▼.  ^ason,  39  Am.  Deo.  589,  where  prior  cases  in  this 
series  are  collected. 

Thx  pbinoipal  gasx  is  citsd  as  follows:  That  the  transfer  of  a  negotia- 
ble note  as  oollatend  secnrity  passes  the  legal  title,  in  Eing  v.  Carhartf  18 
Qa.  656;  that  collateral  securities  placed  in  the  hands  of  a  creditor  are  not 
the  subject  of  a  garnishment,  in  Lochrane  v.  Solomon,  38  Id.  290.  In  Rom€ 
▼.  Jenkins,  30  Id.  154»  it  was  held,  citing  the  principal  case,  that  where  a 
negotiable  note  is  transferred  by  the  payee,  as  collateral  security,  after 
maturity,  the  maker  can  not  plead  a  set-off  against  the  payee  to  an  action  at 
the  instance  of  the  holder. 


HuMPHBiES  V.  Chastain. 

[5  OaoBOiA,  186.] 
PlRliriB'B    IVDOBSBMSNT    OV    NOTB    IM  FlBM    NaMS  ATTER    DI88OLUTIOY, 

though  in  payment  of  a  debt  of  the  firm,  does  not  bind  a  oopartner  not 
assenting  tuereto. 
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Assumpsit  on  a  note  indorsed  in  the  firm  name  of  Chastain  & 
Harvey,  the  indorsement  having  been  made  by  Harvey  (now  in- 
solvent), without  the  authority  of  Chastain,  after  the  dissolu- 
tion of  the  firm.  Evidence,  offered  to  show  that  the  indorse- 
ment was  in  payment  of  a  previous  debt  of  the  firm,  having  been 
rejected,  the  plaintiff,  after  judgment  against  him,  brought  error 
on  that  ground. 

£2^071,  for  the  plaintiff  in  error. 

Stroeiery  lot  the  defendant  in  error. 

By  Court,  Wabheb,  J.  The  question  made  by  the  record  in 
this  case,  is,  whether  one  partner,  after  the  dissolution  of  the 
copartnership,  can  bind  his  copartner  by  a  new  contract,  for 
the  payment  of  a  pre-existing  copcurtnership  debt. 

That  after  the  dissolution  of  a  copartnership,  one  copcurtner 
can  not  bind  the  other  by  indorsing  a  note  in  the  copartnership 
name,  is,  we  think,  well  settled,  both  upon  principle  and  au- 
thority; and  that  the  note  so  indorsed,  is  in  payment  of  a  debt 
due  by  the  copartnership,  makes  no  difference:  Lyon  on  Part. 
274;  Sanford  v.  Mickles  d  Forman,  4  Johns.  224;  HajcJdey  v. 
Patrick,  3  Id.  536;  FoUz  v.  Pourie  &  Dawson,  2  Desau.  Eq.  40. 
In  Bell  V.  Morrison,  1  Pet.  352,  it  was  held  that  a  dissolution 
of  a  copartnership  puts  an  end  to  the  authority  of  one  partner, 
to  bind  the  other;  it  operates  as  a  revocation  of  all  power  to 
create  new  contracts;  and  the  court  below  did  not  err  in  reject- 
ing the  testimony  offered,  and  ruling  that  Chastain  was  not 
bound  by  the  indorsement  made  by  Harvey,  in  the  name  of  the 
partnership,  after  its  dissolution. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 


Pabtnsb's  Poweb  avter  DiBSOLunov  TO  BzND  Ck>PABTKEB:  See  (7om- 
fnercial  Bani  v.  Perry,  43  Am.  Deo.  168;  Parker  v.  OouthiB,  44  Id.  888,  and 
eases  cited  in  the  notes  thereto.  After  dissolution  a  partner  can  not  convert 
an  open  aooonnt  not  bearing  interest,  into  a  liquidated  demand  beaiing  inter- 
est, so  as  to  charge  his  copartner  with  a  liability  with  which  he  was  noi 
chargeable  at  the  dissolution  of  the  firm:  Bower  v.  J>ougUu8,  26  Ga.  717»  cli>^ 
ing  the  principal  case. 


Flint  Riveb  Steamboat  Go.  v.  F< 


•]:^u:)i: 


[6   OXOBOXA,  IM.] 

Btatutb  is  k«9  Void  as  Confbrbino  Ezclusivb  Pbivilbobs  upon  par-^ 
tieular  pexMiiVi  which  gives  a  lien  for  services  enforceable  in  a  mode  spe- 
cially provided,  to  persons  employed  on  steamboats  and  other  water  crsf  L 
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Statute  against  Ck>iCMON  Reason  is  not  ImrALii)  on  that  account,  aembU^ 
Per  Laropkin,  J. 

Judgment  Rendered  against  Fabtt  without  Notice,  actnal  or  con- 
stmctive,  is  Toid,  as  a  general  rule,  in  the  absence  of  any  positive  statate 
authorizing  it. 

Statute  Authorizing  Summary  Judgments  without  Notice  against 
the  owners  of  steamboats,  upon  the  filing  of  affidaTits  of  claims  for  serr* 
ices,  where  no  discretion  is  vested  in  the  judge,  and  where  relief  after 
judgment  is  provided  for,  by  giving  the  party  an  opportunity  then  to  con- 
test the  claim,  is  valid. 

Statute  will  not  be  Construed  to  Authorize  Judgment  without  No« 
tice,  if  the  language  is  doubtful. 

Bight  and  Dutt  of  Court  to  Declare  Unoonstitutional  Statuti 
Void,  are  undoubted,  but  the  case  should  be  one  of  dear  and  palpaUe 
violation. 

Constitutional  Provisions  Preserving  Right  or  Trial  bt  Jurt,  apply 
more  particularly  to  criminal  cases. 

Provision  that 'Trial  bt  Jury  ''as  heretofore  Used  shall  Remain 
Inviolate,  **  in  the  Georgia  constitution  applies  to  that  right  as  it  ex- 
isted in  1798,  and  does  not  require  a  jury  trial  in  all  cases. 

JuRT  Trial  mat  be  Waived,  being  a  mere  constitutional  privilege. 

Act  Authorizing  Judgment  without  Intervention  of  Jurt  is  not 
therefore  unconstitutional,  especially  if  it  ultimately  guarantees  that 
right,  as  in  the  Georgia  steamboat  lien  law  of  1841. 

Statute  Hampering  Right  of  Trial  bt  Jurt  with  Restrictions  which 
do  not  amount  to  a  denial  of  that  right,  directly  or  indirectly,  is  not  un- 
constitutional, as  in  the  case  of  a  statute  requiring  defendants  in  certain 
classes  of  cases  to  pay  what  they  admit  to  be  due,  and  to  give  security, 
etc,  before  obtaining  a  jury  trial. 

StJMKABT  process.    The  opinion  states  the  case. 

Sneed,  SvUivan,  Dudley,  and  Orawford^  for  the  plaintiff  in 
error. 

FlaU,  Spicer,  and  J.  Law,  for  the  defendant  in  error. 

By  Oonrt,  Lumpkin,  J.  The  general  assembly  of  this  state, 
on  ilie  eleventh  day  of  December,  1841,  passed  an  act  *'  to  give 
to  all  persons  employed  in  steamboats  and  other  water  craft  on 
the  Chattahoochee,  Altamaha,  and  Ocmulgee  rivers,  a  lien  on 
said  steamboats  or  water  craft,  for  his,  her,  or  their  wages,  and 
for  wood  and  provisions  furnished,  and  to  point  out  and  facili- 
tate the  mode  of  the  collection  of  the  same:  Pamphlet  Laws  of 
1841,  p.  167.  Section  1  declares  ''  that  from,  and  immediately 
after  the  passage  of  said  act,  all  persons  employed  either  as 
captain,  pilot,  engineer,  first  or  second  mate,  fireman,  deck* 
hand,  or  in  any  other  capacity  whatever,  on  all  steamboats  and 
other  water  craft  engaged  in  the  navigation  of  the  Chattahoo* 
ehee,   Altamaha,  and    Ocmulgee  rivers,  for  any  debt,   dues. 
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wages,  or  demands,  that  he,  she,  or  thej  may'  and  shall  have 
against  the  owner  or  owners  of  said  steamboat  or  other  water 
craft,  for  personal  services,  done,  rendered,  or  performed  on 
bqard  the  same,  and  for  wood  and  provisions,  an  exclusive  lien 
on  said  steamboat  or  other  water  craft,  against  the  owner  or 
owners  thereof,  superior  in  dignity  to,  and  of  higher  claim  than 
all  other  incumbrances,  no  matter  of  what  nature  or  sort  the 
same  may  be,  provided  he,  she,  or  they  shall  demand  and  pre- 
sent the  collection  of  the  same,  as  hereinafter  to  be  provided 
for,  at  any  time  within  twelve  months  after  the  same  shall  be- 
come due  and  payable." 

Section  2.  ''And  be  it  further  enacted,  that  whenever  any 
captain,  pilot,  engineer,  first  or  second  mate,  fireman,  deck 
hand,  or  any  other  person  employed  on  any  steamboat,  or  other 
water  craft,  navigating  or  running  on  the  Chattahoochee  river, 
shall  have  any  claim  or  demand  against  the  owner  or  owners  of 
said  steamboat  or  water  craft,  for  services  rendered  on  board 
the  same,  shall  be  desirous  of  collecting  the  same  upon  the  said 
debt  becoming  due,  and  refusal  to  pay  the  same  upon  demand 
made,  he,  she,  or  they  may,  upon  application'  to  any  judge  of 
the  superior  court,  or  justice  of  the  inferior  court  in  any  county 
in  which  said  steamboat  or  water  craft  may  then  lie,  upon  the 
same  arriving  at  the  landing,  port,  or  place  of  destination  to 
which  the  same  has  been  freighted,  make  afSdavit  before  him 
of  the  amount  due  him,  her,  or  them,  for  personal  services  done 
and  performed  on  board  said  steamboat  or  other  water  craft,  and 
specify  the  name  thereof;  whereupon  the  said  judge  or  justice  of 
the  inferior  court  shall  grant  an  order  to  the  clerks  of  their  re- 
spective courts,  as  the  case  may  be,  requiring  said  clerk  to  enter 
up  judgment  upon  said  affidavit  in  favor  of  the  applicant  for  the 
amount  sworn  to  be  due;  and  it  shall  be  the  duty  of  said  clerk 
to  issue  instanter  an  execution  therefor,  against  the  owner  or 
owners  of  said  steamboat  or  other  water  craft,  to  be  directed  to 
the  sheriff  of  said  county,  whose  duty  it  shall  be,  forthwith,  to 
levy  said  execution  upon  said  steamboat  or  other  water  craft, 
and  advertise  and  sell  the  same  under  the  same  rules  and  regu- 
lations as  govern  sheriffs'  sales  in  other  cases:  Provided,  the 
said  demand  shall  exceed  the  sum  of  thirty  dollars.  And  when 
said  sum  shall  be  for  thirty  dollars  or  under,  then,  and  in  that 
case,  the  application  shall  be  made  to  one  of  the  justices  of  the 
peace  in  the  district  in  which  said  steamboat  or  other  water 
craft  may  then  be,  as  aforesaid,  the  same  being  at  the  landing, 
port,  or  place  to  which  the  same  was  last  freighted,  and  the  said 
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jUBtioe  of  the  peace,  upon  filing  of  the  said  affidavit,  shall  issue 
execution  thereon,  instanter,  for  the  amount  sworn  to  be  due 
against  said  steamboat  or  other  water  craft,  and  the  owner  or 
owners  thereof,  and  deliver  the  same  to  any  lawful  constable  of 
the  district  aforesaid,  whose  duty  it  shall  be,  forthwith,  to  levy 
said  execution  on  said  steamboat  or  other  water  craft,  and 
return  the  same  to  the  sheriff  of  the  county  in  which  the  same 
may  be,  whose  duty  it  shall  be  to  advertise  and  sell,  as  in  other 


f» 


Section  3.  "And  be  it  further  enacted,  that  whenever  any 
owner  or  other  persons  having  control  of  any  steamboat  or  other 
water  craft,  against  which  any  proceedings  may  be  had  under  the 
foregoing  provisions  of  this  act,  and  may  be  desirous  of  contest- 
ing said  claim  or  demand,  on  the  ground  that  the  same,  or  some 
pfurt  thereof,  is  not  due  and  owing,  he,  she,  or  they  shall  file 
his,  her,  or  their  affidavit,  denying  that  the  whole,  or  some  part 
thereof,  was  due  at  the  time  the  applicant  files  his  affidavit,  as 
provided  for  in  the  second  section  of  this  act;  but  when  only  a 
part  is  denied  on  oath,  the  amount  admitted  to  be  due  shall  be 
paid,  before  the  officer  levying  said  execution  shall  deliver  up 
the  property  levied  on,  or  hereinafter  specified,  and  that  after 
filing  of  the  affidavit  as  above  required  in  this  section,  and  giv- 
ing bond  and  good  security,  residing  in  the  county  where  such 
proceedings  may  be  had,  to  the  plaintiff  in  double  the  amount 
claimed,  conditioned  for  the  (payment  of  the)  eventual  condem- 
nation, money,  and  all  costs  incurred  thereon;  and  whenever 
said  affidavit  and  bond  shall  be  filed  as  aforesaid,  the  levying 
officer  shall  deliver  up  the  property  levied  on,  and  return  the 
affidavit  and  bond  to  the  next  court  in  said  county  to  which  said 
execution  may  have  been  returnable,  upon  which  an  issue  shall 
be  made  up  and  formed,  and  the  truth  of  the  same  shall  be  tried 
by  a  jury  of  said  county  respectively,  at  the  first  term  of  said 
court,  unless  good  cause  be  shown  for  a  continuance;  but  the 
same  shall  be  continued  only  for  one  term  by  each  pariy;  and 
from  the  verdict  rendered  in  such  case,  either  party  shall  have 
the  power  or  privilege  to  enter  an  appeal/* 

Section  4.  ''  And  be  it  further  enacted,  that  all  the  provisions 
of  this  act  shall  apply  to  all  steamboats  and  water  craft  nav- 
igating the  Altamaha  and  Ocmulgee  rivers,  and  that  all  personn 
who  furnish  wood  and  provisions  to  said  steamboats  or  other 
water  craft  shall  have  the  same  remedies  as  hereinbefore  pro- 
vided:" Pamphlet  Laws  of  1841,  pp.  8, 167-169. 

In  1846,  the  legislature  passed  the  following  act  to  extend  the 
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proYisions  of  the  act  of  1841,  and  to  include  Flint  river  therein  * 
'*  Be  it  enacted,  etc.,  that  all  the  proyisions  of  the  above  reclucu 
act  be,  and  the  same  are  hereby  extended  to  all  persons  employ ec** 
on  steamboats  and  other  water  craft  on  Flint  river.  And  where- 
as  it  frequently  happens,  that  persons  employed  on  said  steam- 
boats and  other  water  craft  on  said  Chattahoochee,  Ocmulgee* 
Altamaha,  and  Flint  rivers,  are  negroes  and  free  persons  of  color 
be  it  therefore  further  enacted,  that  whenever  any  negro,  being 
a  slave  or  free  person  of  color,  shall  be  employed  as  pilot,  engi- 
neer, first  or  second  mate,  fireman,  deckhand,  or  in  any  other 
capacity  whatever,  on  all  steamboats  and  other  water  craft  en- 
gaged in  the  navigation  of  said  rivers,  to  wit,  the  Chattahoochee, 
Altamaha,  Ocmulgee,  and  Flint  rivers,  that  then,  and  in  all  such 
cases,  the  owner,  master,  agent,  attorney  in  law,  or  attorney  in 
fact,  of  said  negro  slave  or  free  person  of  color,  shall  have  the 
like  remedies,  for  wages  or  demands  which  he,  she,  or  they  may 
or  shall  have  against  the  owner  or  owners  of  said  steamboats  or 
other  water  craft,  for  the  services  of  said  negro  slaves  or  free 
persons  of  color,  as  are  given  to  all  other  persons,  whose  em- 
ployments are  recited  in  said  act:"  Pamphlet  Laws,  1845,  p.  152. 
On  the  ninth  of  July,  1847,  Nelson  P.  Foster  applied  to  William 
8.  Beall,  jun.,  a  justice  of  the  inferior  court  in  and  for  the 
county  of  Decatur,  for  an  order  in  terms  of  the  act  of  1841,  al- 
leging on  oath  that  the  Flint  Biver  Steamboat  Company  was  in- 
debted to  him  one  hundred  and  fifty-five  dollars  and  fifty-five 
cents,  for  his  services  as  carpenter,  rendered  the  said  company  be- 
fore that  time,  in  and  about  the  steamboat  Magnolia,  the  property 
of  the  said  company,  and  at  their  special  instance  and  request,  as 
would  more  fully  appear  by  the  bill  of  particulars  annexed  to 
his  petition.  A  judgment  was  entered  up  in  favor  of  Foster, 
execution  issued,  and  was  levied  on  said  boat.  The  comjMuiy, 
by  their  agent,  James  E.  Butts,  filed  a  counter  afSdavit,  stating 
that  the  whole  amount  claimed  was  not  due;  and  gave  bond  and 
security,  as  required  by  the  statute.  In  the  court  below,  coun- 
sel for  the  company  insisted,  among  other  things,  that  the  acts 
of  1841  and  1846  were  repugnant  both  to  the  constitution  of  the 
United  States,  and  of  the  state  of  Georgia;  and  by  agreement 
between  the  parties,  this  is  the  only  point  submitted  for  the  con* 
sideration  of  this  court. 

It  has  been  urged  in  the  argument,  that  the  statutes  under 
discussion  are  null  and  void,  being  against  the  plain  and  obvious 
principles  of  common  right  and  common  reason.  We  do  not 
perceive  anything  in  these  acts  in  derogation  of  common  right. 
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Their  pzwiaions  are  not  confined  to  any  particular  indmdual  or 
set  of  imen,  by  name,  separate  and  apart  from  the  rest  of  the 
community.  All  may  entitle  themselyes  to  the  benefit  of  the 
remedy  which  they  prescribe,  by  being  employed  in  the  naviga- 
tion of  the  watercourses  therein  designated.  No  one  is  ex- 
cluded from  this  privilege.  There  are  many  of  our  statutes,  as 
that  for  instance,  which  authorizes  money,  or  other  valuable 
effects  lost  at  gaming,  to  be  recovered  back,  which  are  confined 
in  their  operation,  to  a  much  smaller  number  of  persons  than 
those  embraced  by  the  acts  in  question,  and  which  can  be  pur- 
sued only  by  persons  who  have  that  particular  class  of  rights  to 
enforce,  yet  which  have  never  been  esteemed  as  conferring  ex- 
ducdve  privileges. 

Let  us  examine  for  a  moment  the  other  branch  of  the  propo- 
sition, which  affirms  that  statutes  passed  against  the  plain  and 
obvious  principles  of  common  reason,  are  absolutely  invalid. 
Such,  I  am  aware,  was  the  language  of  the  coiirt  in  Ham  -?.  Mc" 
Claws  and  Wife^  1  Bay,  98,  and  in  MorriBon  v.  Barksdale,  1 
Harp.  102. 

The  court,  adopting  the  identical  words  of  Judge  Blackstone 
(1  Com.  91),  lay  it  down  as  one  of  the  received  rules  in  the  con- 
struction of  statutes,  that  ''if  absurd  consequences,  or  those 
manifestly  against  common  reason,  arise  collaterally  out  of  a 
statute,  it  is  void,  pro  tcT.to"  And  this  doctrine  is  to  be  found 
scattered  through  the  authorities,  from  Lord  Chief  Justice 
Hobart's  day  down  to  the  present  period.  He  held  that  an  act 
of  parliament  made  against  natural  justice,  or  to  make  a  man  a 
judge  in  his  own  cause,  was  void  in  itself;  for,  says  he,  jura 
natwrcB  sunt  immutabilia,  aud  they  are  leges  legum:  Day  v.  Sav^ 
adge^  Hob.  87.  I  can  not  subscribe  to  this  doctrine,  especially 
in  its  application  in  this  country,  where  the  powers  and  province 
of  each  department  of  the  government  are  so  accurately  de- 
fined. And,  adopting  the  language  of  Mr.  Christian,  ''with 
deference  to  these  high  authorities,  I  should  conceive  that  in  no 
case  whatever,  can  a  judge  oppose  his  own  opinion  and  authority 
to  the  clear  will  and  declaration  of  the  legislature,"  so  long  as  it 
acts  within  the  pale  of  its  constitutional  competency.  The  prov- 
ince of  the  coiirt  is  to  interpret  and  obey  the  mandates  of  the 
supreme  power  of  the  state,  however  absurd  and  unreasonable 
they  may  appear.  And  such  would  seem  to  be  the  opinion  of 
Judge  Blackstone  himself.  For,  on  the  same  page  which  has 
just  been  cited,  he  maintains  that  the  legislature  is  in  truth  the 
sovereign  power;  that  its  authority  is  absolute,  "  acknowledg- 


254  Flint  River  Steamboat  C!o.  v.  Foster.  [Qeorgia.. 

ing  no  superior  on  earUi/'    This,  however,  is  not  an  open  ques- 
tion, under  the  agreement  upon  which  this  case  is  brought  up 
I  shall  proceed,  therefore,  to  notice  briefly,  another  point  which 
has  been  mooted  before  us. 

It  is  contended  that  the  defendant  must  have  notice,  actual 
or  constructive;  otherwise  no  valid  judgment  could  be  ren 
dered  against  him.  We  are  not  inclined  to  controvert  this 
general  rule.  On  the  contrary,  we  believe  it  to  be  well  estab- 
lished by  the  authorities:  HoUingsworth  v.  Barbour,  4  Pet.  474; 
Simmons  v.  Wood,  6  Teig.  622;  Vlck  v.  Mayor  etc.  of  Vtcksburg, 
1  How.  (Miss.)  444  [31  Am.  Dec.  167];  Starbuck  v.  Murray,  5 
Wend.  155  [21  Am.  Dec.  172];  Armsworthy  v.  Cheshire,  2  Dev. 
Eq.  235  [24  Am.  Dec.  273];  Mms  v.  MxmB,  3  J.  J.  Marsh.  105. 
This  doctrine  is  somewhat  quaintly  though  strikingly  illustrated 
in  The  King  v.  Chancellor,  Masters,  and  Scholars  of  the  DhiversUy 
of  Cambridge,  1  Stra.  557,  where  Fortesoue,  J.,  says, ''  the  objec- 
tion for  want  of  notice  can  never  be  got  over.  The  laws  of  Gk>d  and 
man  both  give  the  party  an  opportunity  to  make  his  defense,  if 
he  has  any.-  I  remember  to  have  heard  it  observed  by  a  very 
learned  man  upon  such  an  occasion,  that  even  God  himself  did 
not  pass  sentence  upon  Adam  before  he  was  called  on  to  make 
his  defense.  Adam,  where  art  thou?  Hast  thou  not  eaten  of 
the  tree  whereof  I  commanded  thee  that  thou  shouldst  not  eat? 
And  the  same  question  was  put  also  to  Eve." 

There  are  several  suggestions  to  make,  however,  as  it  regards 
this  principle:  1.  That  it  only  obtains  in  the  absence  of  positive 
law.  The  legislature  may  unquestionably  authorize  a  judgment 
to.be  rendered  against  a  pariy  without  notice.  If  the  expres- 
sions used  in  the  statute  will  admit  of  a  doubt,  it  will  not  then 
be  presumed,  that  a  construction  dispensing  with  notice  can  be 
agreeable  to  the  intention  of  the  legislature,  the  consequences 
of  which  are  so  unreasonable.  But  where  the  signification  is 
manifest,  there  is  no  power  of  dispensation  in  the  courts.  And 
such  seems  to  have  been  the  opinion  of  Chief  Justice  Marshall, 
in  Meade  v.  The  Deputy  Marshal  of  Virginia,  1  Brock.  324.  **  It 
is  a  principle  of  natural  justice,"  he  observes,  **  which  courts 
are  never  at  liberty  to  dispense  with,  unless  imder  the  mandate 
of  positive  law,  that  no  person  shall  be  condemned  unheard,  or 
without  an  opportunity  of  being  heard." 

Bouton  V.  Neilson,  3  Johns.  474,  was  a  case  precisely  similar  to 
the  present.  Neilson  was  an  overseer  of  the  highways,  in  and 
for  district  number  6,  in  Stillwater,  in  the  county  of  Saratoga^ 
and  according  to  the  direction  of  the  act  **  to  regulate  high- 
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ways,"  passed  the  eighib  of  April,  1801  (Laws  of  N.  T.,  v.  1, 
p.  588),  made  a  complamt  in  writing  to  the  justice,  that  Bou- 
ton  had  neglected  to  work  on  the  highways,  etc. ,  on  the  sixteenth 
of  October   1806,  according  to  the  warning  for  that  purpose, 
given  to  him  by  Neilson;  upon  which  the  magistrate,  without 
notice  or  trial,  issued  a  warrant  against  Bouton,  to  levy  and 
collect  o^  tAm  one  dollar,  the  penalty  given  by  the  act,  and 
twenty-fi  re  cents  for  the  warrant.    Bouton  certioraried  the  pro* 
ceeding,  uid  his  counsel  argued  before  the  supreme  court,  that 
his  cliei  t  was  convicted  without  being  heard,  or  even  cited  to 
show  caase  why  a  warrant  should  not  issue;  that  this  was  con- 
trary to  every  principle  of  reason  and  natural  justice;  that  it 
was  indispensable  that  the  party  accused  should  be  summoned 
to  api>ejj'  before  he  is  condemned,  citing  4  Bl.  Com.  286;  Re- 
gina  v.  Ih^,  1  Salk.  181;  Bex  v.  Venables,  2  Ld.  Baym.  1405; 
8.  0.,  1  Stra.  630;  Rex  v.  HampUm,  5  T.  B.  270;  PaicheU  v.  . 
Bancroft,  7  Id.  370;  3  Bum's  Justice,  28.    That  the  justice 
in  this  case  was  not  a  mere  ministerial  officer,  but  a  judge, 
and  that  the  overseer  should  not  only  state  his  complaint 
in  writing,  but  furnish  the  necessary  evidence  to  support  it. 
Thompson,  J.,  delivered  the  opinion  of  the  court.     He  saids 
^'Had  the  magistrate  anything  to  try,  or  any  discretion  to 
exercise,  I  should  think  it  indispensably  requisite  that  the 
party  should  be  notified.    But  I  can  not  discover,  from  the 
provisions  in  this  section  of  the  act,  that  the  magistrate  has  any 
discretion.    If  he  have  none,  notice  would  be  superfluous.    No 
authority  is  given  to  the  magistrate  to  enter  into  an  examination 
with  reQ)ect  to  the  sufficiency  of  the  excuse  for  neglecting  to 
work.    Whether  this  power  has  been  discreetly  vested  in  the 
overseer,  it  is  not  for  the  court  to  say.     The  issuing  of  the  war- 
rant is  matter  of  course  upon  the  complaint  made,  without  any 
further  investigation.    No  notice  is  therefore  required,  because 
it  would  be  useless.    The  conviction  must  accordingly  be  af- 
firmed." 

By  reference  to  the  act  of  1841,  it  will  be  discovered  that  no 
discretion  is  given  to  the  judge  of  the  superior,  or  justice  of  the 
inferior  court,  or  justice  of  the  peace.  But  upon  application 
being  made  in  terms  of  the  law,  the  order  issues  as  matter  of 
course,  for  an  execution.  And  the  excuse  for  this  will  be  found 
in  the  second  remark  which  we  have  to  submit  in  regard  to 
Aotice. 

Notice  may  be  actually  served,  or  constructively  given,  by 
allowing  the  pariy  to  pursue  such  means  as  the  law  regards  as 
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equiyalent  to  personal  Bervice,  beforehand,  for  the  protection 
or  defense  of  his  rightGt.  Notice  beforehand,  is  not  essentially 
necessary,  where  the  statate  itself  provides  specific  means  of 
relief:  Corlisa  v.  Corlisa,  8  Vt.  373.  Now,  under  the  act  of 
1841,  there  must  be  a  demand  and  refusal  to  pay,  upon  the  debt 
becoming  due;  and  the  execution,  when  issued  and  levied,  must 
be  advertised  under  the  same  rules  and  regulations  as  governed 
sheriffs'  sales  in  other  cases;  and  then  an  opportunity  is  given 
to  the  defendant  to  contest  the  claim  or  demand  of  the  real  or 
pretended  creditor,  if  he  see  fit  to  do  so.  He  is  not  precluded 
by  the  proceeding,  as  in  case  of  judgment  upon  notice.  And 
this  is  analogous  to  other  provisions  of  the  law.  No  other  notice 
is  given  of  the  foreclosure  of  mortgages  on  personal  property, 
than  the  levy  and  advertisement  of  sale.  And  there,  as  here, 
provision  is  made  under  this  constructive  notice,  to  dispute  the 
claim  which  is  sought  to  be  enforced.  So  much  for  the  matter 
of  notice,  which,  like  the  point  previously  discussed,  and  diflh 
posed  of,  is  not,  under  t^e  agreement,  strictiy  before  us.  Has 
trial  by  jury,  and  the  right  thereto,  as  secured  to  this  company, 
and  all  other  citizens,  by  the  constitution  of  the  United  States, 
and  of  the  state  of  Georgia,  been  violated  by  these  statutes? 
This  question  is  one  of  the  deepest  interest;  and  if  the  complaint 
against  these  acts  be  well  founded,  the  plaintiff  in  error  is  un« 
questionably  entitled  to  the  protection  of  this  court. 

I  will  not  stop,  at  this  late  day,  to  inquire  whether  the  courts 
have  the  power,  and  if  so,  if  it  be  not  their  duty  to  declare  acts 
of  the  legislature,  repugnant  to  the  constitution,  void.  These 
grave  questions  once  elicited  much  discussion.  And  Gtibson,  J. 
(since  promoted  to  the  head  of  the  judiciary  in  Pennsylvania), 
BO  late  as  1826,  in  Eakin  et  al.  v.  Baub  e^  oZ.,  12  Serg.  &  B.  345, 
BO  far  from  admitting  that  it  was  the  right  and  duty  of  the  judi- 
ciary to  pronounce  acts  of  the  assembly  void,  which  were  a  man- 
ifest breach  of  the  constitution,  treated  it  as  a  professional 
dogma,  received  rather  as  a  matter  of  faith  than  of  reason. 
Courts  are  organized  and  established  to  administer  the  lavrs  of 
the  land.  In  their  decisions,  they  are  bound  to  observe  and 
protect  those  paramount  laws  which  they  are  sworn  to  support. 

The  laws  of  Georgia  may  be  thus  graduated,  vnth  reference 
to  their  obligation  or  authority:  1.  The  constitution  of  the 
United  States.  2.  Treaties  entered  into  by  the  federal  govern- 
ment before  or  since  the  adoption  of  the  constitution.  3.  Laws 
of  the  United  States,  made  in  pursuance  of  the  constitution.  4. 
The  constitution  of  tl  e  state.    5.  The  statutes  of  the  state.    6. 
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ProTincial  acts  that  were  in  force  and  binding,  on  the  fourteenth 
day  of  May,  1776,  so  far  as  they  are  not  contrary  to  the  consti* 
tution,  laws,  and  form  of  govemment  of  the  state.  7.  The  com- 
mon law  of  England,  and  such  of  the  statute  laws  as  were 
usually  in  force  before  the  revolution,  with  the  foregoing  lim- 
itation. It  is  the  peculiar  province  of  the  courts  to  ascertain 
and  declare  when  any  two  of  these  several  species  of  law  conflict 
with  each  other;  and  then  it  follows,  as  a  matter  of  course,  that 
the  less  must  yield  to  the  greater.  And  on  this  point  there  is 
no  dearth  of  precedents:  Bespublica  v.  Boas,  2  DaU.  240;  1  Tuck. 
Bl.,  app.  6;  HyUon  v.  TJhiied  Stales,  8  Dall.  171;  Ogden  v.  Saun- 
ders, 12  Wheat.  270;  Fletcher  v.  Feck,  6  Cranch,  128;  Marbury 
V.  Madison,  1  Id.  137, 173;  Funnels  v.  State,  Walk.  (Miss.)  146; 
Matter  of  Dorsey,  7  Port.  293;  Bliss  v.  GommonweaUh,  2  litt. 
W  [13  Am.  Dec.  261];  Union  Bank  v.  State,  9  Terg.  490;  Byrne 

T.  Stewart,  3  Desau.  476;  State  v. ,  1  Hayw.  28;  Crenshaw 

T.  SkUe  Biver  Co,,  6  Band.  245;  Stoddart  v.  Smith,  5  Binn.  355; 
Feople  V.  Foot,  19  Johns.  58;  WhiUington  v.  Folk,  1  Har.  &  J. 
^36;  Derby  T.  Co.  v.  Farks,  10  Conn.  522  [27  Am.  Dec.  700]; 
ExU  V.  Tovm  of  Sunderland,  3  Vt.  507;  Woart  v.  Winnick,  3  N. 
H.  473  [14  Am.  Dec.  384];  Bowdoiriham  v.  Bichmond,  6  Greenl. 
112  [19  Am.  Dec.  197];  Lunt's  Case,  Id.  412;  King  v.  Dedham 
Bank,  15  Mass.  447  [8  Am.  Dec.  112]. 

The  right,  then,  being  established,  we  ask,  does  the  act  of 
1841,  as  amended  and  enlarged  by  the  act  of  1845,  contravene 
the  constitution  of  the  United  States,  or  the  constitution  of  the 
state  of  Georgia  ?  The  seventh  amendment  of  the  constitution 
of  the  United  States,  is  in  these  words:  ''  In  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  the  trial  by  jury,  shall  be  preserved;  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of 
the  United  States,  than  according  to  the  rules  of  the  common 
law.''  The  fifth  section  of  the  fourth  article  of  the  constitution 
of  Georgia  declares,  that  "  Freedom  of  the  press,  and  trial  by 
jury,  as  heretofore  used,  shall  remain  inviolate.'* 

It  would  be  out  of  place,  on  this  occasion,  to  expatiate  on 
the  importance  of  trial  by  jury.  In  England,  it  has  long  been 
esteemed  the  great  bulwark  and  safeguard,  both  of  civil  rights 
and  of  political  freedom.  It  is  incorporated  prominently  into 
Magna  Charta.  Our  ancestors,  when  they  removed  to  this 
<:ountry,  brought  this  admirable  system  with  them,  as  their 
birthright  and  inheritance.  And  for  greater  security,  have  had 
«  guaranty  for  its  preservation  inserted,  not  only  in  the  federal* 
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but  in  all  their  state  constitations.  So  sensible  were  tbey  of  it» 
value,  that  when  this  right  was  abridged  by  the  British  parlia- 
ment, the  congress  of  1774  declared  (see  the  fifth  of  their  reso* 
lutions),  '*  that  the  respectiTe  colonies  are  entitled  to  the  com* 
mon  law  of  England,  and  more  especially  to  the  great  and  ines- 
timable principle  of  being  tried  by  their  peers  of  the  vicinify^ 
according  to  the  course  of  that  law." 

And  we  concur  cordially  in  the  glowing  eulogium  pronounced 
upon  trial  by  jury,  in  a  recent  number  of  the  Law  Reporter. 
We  hold,  with  the  talented  editor  of  that  periodical,  that  it  is 
one  of  the  great  elements,  the  greatest  characteristic  of  free  gov- 
ernment. That  it  is  the  school  in  which  the  republican  learns 
to  weigh  facts,  to  balance  arguments;  and  where  he  gets  that 
habit  of  deliberation,  without  which  the  right  to  vote  might 
prove  an  injuiy  to  himself,  and  an  injury  to  his  fellows.  That 
it  is,  in  fact,  the  school  where  the  man  is  educated  into  the  cit- 
izen. That  this  is  the  true  popular  element  of  the  judiciaiy. 
That  by  making  eveiy  citizen  a  member  of  the  court,  it  saves 
the  administrators  of  justice  from  that  isolation  from  the  people, 
which  is  the  first  step  toward  secret  proceedings  and  arbitrary 
tribunals,  like  those  which  continental  Europe  is  &st  exchang- 
ing for  public  trial  by  jury,  the  best  omen  and  pledge  of  her 
regeneration.  And  while  it  is  undoubtedly  trae,  that  the  pro- 
visions, both  of  the  national  and  state  constitutions,  resi)ecting 
this  institution,  apply  to  civil  cases,  still  it  can  not  be  denied, 
that  they  were  mainly  and  primarily  intended  to  protect  invio- 
late the  trial  by  jury,  in  criminal  prosecutions.  And  courts  will 
watch  with  more  jealousy,  any  departure  from,  or  trespass  upon 
trial  by  jury  in  the  latter  class  of  cases,  than  the  former. 

In  criminal  proceedings,  trial  by  jury  can  not  be  too  highly 
appreciated  or  guarded  with  too  much  vigilance.  So  long  as 
this  palladium  and  habeas  corpus  remain  unimpaired,  life  and 
liberty  are  safe  from  passion,  prejudice,  or  oppression,  no  mat- 
ter from  what  quarter  they  emanate.  What  security  to  inno- 
cence and  what  a  humane  arrangement  of  the  law,  that  punish- 
ment can  only  be  inflicted  by  the  unanimous  decision  of  twelve 
of  our  honest  and  impartial  neighbors  I  What  are  slight  incon- 
veniences in  the  mode  of  selecting  a  jury,  compared  with  this 
blessed  protection!  Long  may  trial  by  jury,  in  criminal  cases, 
the  main  pillar  in  the  temple  of  justice,  be  continued  to  the 
countiy ,  and  its  results  be  characterized  by  wisdom  and  candor, 
patience  and  purity,  firmness  and  independence. 

We  may,  however,  after  all,  doubt  the  essentiality  of  trial  hf 
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jmy  in  oiTil  cases.    In  courts  of  ordinaiy  and  admiralty,  and  in 
chancery,  except  in  extraordinaiy  cases,  to  inform  the  conscience 
of  the  conrt,  juries  do  not  intervene.    Mortgages  are  foreclosed, 
copies  of  lost  papers  established,  lands  partitioned,  dower  as- 
signed, and  judgments  rendered  on  bail  bonds,  forthcoming 
bonds,  jail  bound  bonds,  and  honest  debtor's  bonds,  etc. ,  and 
numerous  other  matters  adjudicated  daily  in  our  courts,  without 
a  jury.     Under  our  various  railroad  charters,  juries  are  only  re- 
sorted to  in  the  second  instance,  to  assess  the*  damages  to  be  paid 
for  the  right  of  way;  and  yet,  the  constitutionality  of  these  acts, 
here  and  elsewhere,  is  too  well  settled  to  be  called  in  question. 
Indeed,  it  is  notorious,  that  modem  law  reform,  both  in  England 
and  in  this  country,  seeks,  amongst  other  objects,  to  dispense, 
as  much  as  possible,  with  juries.    A  jury  is  never  to  be  invoked, 
unless  specially  demanded  by  one  of  the  parties.     In  New  York, 
under  their  new  code,  this  regulation,  I  believe,  applies  to  all 
civil  actions,  and  as  a  justification  for  this  change,  it  is  stated 
that  in  the  city  of  New  York,  where  the  right  of  election  existed, 
as  to  the  mode  of  trial,  one  thousand  two  hundred  and  eighty- 
five  judgments  were  rendered  by  the  court  in  marine  causes 
without,  against  sixiy-seven  upon  the  verdict  of  a  jury.    And 
that  under  the  late  act  of  parliament,  organizing  county  .courts 
in  England,  juries  were  demanded  in  three  cases  only,  out  of 
three  thousand.     Jeremy  Bentham,  who,  with  all  his  eccentric- 
ities,  is  undoubtedly  the  father  of  modern  law  reform,  peremp- 
torily rejected  all  but  what  he  was  pleased  to  term  single-seated 
justice,  and  would  allow  no  merit  whatever  to  any  tribunal  com- 
posed of  more,  either  for  weighing  confiicting  evidence,  assess- 
ing the  amount  of  compensation,  or  reviewing  the  judgments  of 
superior  courts.     I  deem  it  unnecessary  to  pursue  this  strain  of 
remark  further,  and  will  only  add,  that  to  say  the  least  of  the 
experiment  now  making,  it  is  a  vast  saving  of  time,  trouble,  and 
expense,  to  suitors  and  the  country.    Whether  these  considera- 
tions should  outweigh  the  advantages  resulting  from  a  personal 
participation,  by  every  citizen,  in  the  practical  administration  of 
public  justice,  it  does  not  become  me  to  say. 

In  the  case  under  review,  it  is  not  pretended  that  trial  by  jury 
is  taken  away  expressly,  or  by  implication.  On  the  contrary, 
two  jury  trials  are  allowed,  wherever  there  is  any  controversy  as 
to  the  indebtedness.  The  act  of  1841  directs  that  the  issue  shall 
be  made  up  and  formed,  and  the  truth  thereof  tried  by  a  jury  at 
the  first  term  of  the  coiirt,  to  which  the  case  is  made  returnable^ 
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and  from  the  verdict  fhus  rendered,  either  parfy  has  the  power, 
or  privilege  to  enter  an  appeal. 

The  provision  in  our  state  constitution,  that  trial  by  jury, 
as  heretofore  used,  shall  remain  inviolate,  means  that  it  shall 
not  be  taken  away,  as  it  existed  in  1798,  when  that  instniment 
was  adopted,  and  not  that  there  must  be  a  jury  in  all  cases. 
New  forums  may  be  erected,  and  new  remedies  provided,  ac- 
commodated to  the  ever-shifting  state  of  society. 

Besides,  trial  by  jury  is  a  privilege  which  may  be  waived. 
For  an  act  to  be  unconstitutional,  it  must  prohibit,  or  take  away 
this  trial  in  a  case  where  it  was  heretofore  used. 

An  act  which  merely  authorizes  a  judgment  to  be  rendered, 
without  the  intervention  of  a  jury,  is  not  on  that  account  im- 
constitutional;  more  especially,  where  it  guarantees  this  right 
ultimately,  as  in  this  case.  If  the  party,  therefore,  does  not  de- 
mand an  issue  and  trial  by  jury,  what  right  has  he  to  complain  ? 
Cfreen  v.  JudUhy  6  Band.  1;  Watson  v.  Alexander ,  1  Wash.  (Va.) 
866. 

It  is  insisted  that  the  right  is  so  clogged  by  restrictions,  as 
to  amount  to  a  denial.  The  owner  of  the  steamboat,  or  other 
water  craft,  is  required  to  pay  up  so  much  of  the  claim  as  he  ad- 
mits to'be  due,  if  any,  and  to  give  bond  and  good  security,  re- 
siding in  the  couniy  where  the  proceedings  are  had,  to  the 
plaintiff,  in  double  the  amount  claimed,  conditioned  for  the  pay- 
ment of  the  eventual  condemnation  money,  and  all  costs  in- 
curred thereon,  before  he  can  litigate  the  matter.  We  can  not 
think  the  trial  by  jury,  substantially  defeated  by  these  condi- 
tions, though  the  defendant  may,  and  at  times  probably  will,  be 
subjected  to  some  inconvenience,  in  complying.  These  terms 
may  be  onerous,  but  this  is  purely  a  question  of  expediency, 
and  one  which  must,  from  its  very  nature,  address  itself  exclu- 
sively to  the  law  maker.  And  it  is  difficult  to  prescribe  limits 
to  the  power  of  the  legislature,  in  this  resi)ect.  Cases  might 
arise  which  would  authorize  that  body  to  go  very  far  in  disre- 
garding the  rules  and  regulations  which  are  ordinarily  observed 
in  the  enactment  of  a  law  for  the  assertion  and  defense  of  rights. 
There  is  no  invasion  or  infringement  of  the  constitution,  so  long 
as  trial  by  jury  is  not  directly  nor  indirectly,  abolished.  I  re- 
peat, it  is  impossible  to  say  at  what  point  the  legislature  ought 
to  stop;  and  if  undertaken,  to  be  said  by  the  courts,  it  must  be 
at  some  point  of  great  excess,  that  such  a  stand  can  be  made. 

Before  a  party  is  permitted  to  appeal  in  this  state,  he  must,  i 
able,  pay  all  costs  which  have  accrued,  and  give  bond  and  securifj 


July,  184a]  FuKT  BiVEB  Steamboat  Co.  v.  Fosteb.       261 

for  the  eventual  condemnation  money.  It  might  be  well  enough 
BO  to  amend  the  act  of  1841,  as  to  extend  the  benefit  of  its  provis- 
ions to  defendants,  who  would  make  affidavit  that  they  were  un- 
able, from  poverty,  to  comply  with  its  terms.  That  the  defendant 
should  be  compelled  to  pay  up  what  he  admits  to  be  due,  before 
he  can  proceed,  is  no  greater  hardship  than  is  imposed  by  the 
rules  of  practice  on  defendants  in  execution,  who  are  required 
to  pay  up  the  amount  admitted  to  be  due,  or  the  sheriff  is  au- 
thorized to  raise  that  amount,  and  accept  the  oath  of  illegality 
for  the  residue.  In  analogy  to  this  regulation,  the  act  of  1841 
might  be  further  amended,  by  allowing  the  execution  to  proceed 
to  collect  the  sum  admitted  to  be  due,  without  exacting  its 
actual  payment. 

It  must  be  a  very  clear  and  palpable  case  which  would  war- 
rant the  judiciary  to  exercise  this  delicate  duty  of  declaring  a 
law  unconstitutional,  and  one,  too,  which  has  been  passed  with 
so  much  deliberation.  The  act  of  1841  came  under  solemn  re- 
vision in  1845,  and,  so  far  from  being  abrogated,  or  in  any  man- 
ner modified,  its  privileges  were  extended.  Here,  then,  we  have 
the  joint  act  of  both  the  other  co-ordinate  departments  of  the 
government  twice  ratified.  We  should  pause  long  under  such 
circumstances  before  giving  our  consent  to  pronounce  such  a 
law  invalid,  for  the  mere  reason  that  in  our  opinion  the  discre- 
tion of  the  executive  and  legislature  had  been  incautiously  ex- 
ercised. 

In  conclusion,  I  beg  leave  to  adduce  a  few  leading  cases  in 
support  of  the  views  by  which  we  have  been  guided.  In  Ken- 
tucky, a  statute  authorizing  judgment  to  be  entered,  on  motion, 
for  breach  of  an  agreement  thereafter  to  be  made  to  pay  money 
for  the  building  of  a  penitentiary,  is  not  unconstitutional.  It 
is  not  unconstitutional  to  render  judgment  in  such  case,  without 
a  jury,  if  the  defendant  do  not  appear:  Emng  v.  Diredors  etc., 
E^urd.  6.  So  the  statute  authorizing  a  judgment  against  the 
sureties  of  a  sheriff  without  a  jury,  is  constitutional:  Murry 
V.  Askew,  6  J.  J.  Marsh.  27.  So  the  statute  which  gives  a  sum- 
mary remedy  against  sheriffs,  who  fail  to  pay  over  money:  Welh 
V.  CcUdtoeU,  1  A.  E.  Marsh.  441.  Statutes  which  authorize  a 
justice  of  the  peace  to  decide  questions  without  a  jury,  but  give 
an  appeal  from  his  judgment  to  a  court  which  tries  by  juxy,  are 
not  unconstitutional;  WUson  v.  Simonton,  1  Hawks,  482;  Mot'- 
ford  V.  Barnes,  8  Terg.  444;  Beers  v.  Beers,  4  Conn.  635  [10  Am. 
Dec.  186];  PoUard  v.  Holeman,  4  Bibb,  416;  Ilead  v.  Hughes,  1 
A.  K.  Marsh.  872;  Singleton  v.  Madison,  1  Bibb,  342. 
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In  Keddie  t.  Moore,  2  Murphey's  L.  and  Eq.  41  [5  Am.  Dec. 
618]|  the  act  of  the  assembly  increasing  the  jorifldiotion  of  a 
justice  of  the  peace  to  thirty  pounds,  wbb  resisted,  as  inconsist* 
ent  and  incompatible  with  the  constitution  of  the  state.  Joce- 
lyn  contended  that  the  jurisdiction  of  magistrates  would  be  ez« 
tended  until  the  rights  of  trial  by  jury  would  be  frittered  away 
entirely;  that  it  was  a  direct  interference  with  their  bill  of 
rights,  declaring  *'  that  in  all  controversies  at  law,  respecting 
properiy,  the  ancient  mode  of  trial  by  jury,  is  one  of  the  best 
securities  of  the  rights  of  the  people,  and  ought  to  remain  sa- 
cred." It  was  ai^ed,  he  said,  that  trial  by  jury  was  not  taken 
away  by  this  increase  of  jurisdiction;  that  the  pariy  dissatisfied 
with  the  judgment  of  the  justice,  may  appeal  to  a  court,  where 
he  can  have  his  cause  tried  by  a  juiy.  It  is  true,  he  said,  that 
the  right  of  jury  trial  is  given  by  the  act,  but  it  was  so  clogged 
with  difficulties,  that  few  can  enjoy  it,  and  as  the  law  now 
stands,  it  often  deprives  the  poor,  who  can  not  give  the  security 
required,  of  the  right  of  trial  by  jury. 

Locke,  J.,  delivered  the  opinion  of  the  court:  ''When  the 
convention  declared  that  the  ancient  mode  of  trial  by  juiy 
should  be  preserved,  no  restriction  was  thereby  laid  on  the  leg- 
islature as  to  erecting  or  organizing  judicial  tribunals,  in 
such  manner  as  might  be  most  conducive  to  the  public  con- 
venience and  interest.  It  is  true  that  the  legislature  can  not 
impose  any  provisions  substantially  restrictive  of  the  trial  by 
juiy;  they  may  give  existence  to  new  forms;  they  may  modify 
the  powers  and  jurisdiction  of  former  courts,  still,  the  sacred 
rights  of  any  citizen,  to  trial  by  jury,  must  be  preserved.  Here 
the  right  is  given  of  appealing  to  a  court,  where  the  defendant 
will  have  the  benefit  of  trial  by  jury.  It  can  not,  therefore,  be 
said,  that  the  right  is  taken  away.  So  long  as  it  is  preserved 
through  an  appeal,  the  preliminary  mode  of  obtaining  it,  may 
be  varied  at  the  will  and  pleasure  of  the  legislature.  The  pariy 
wishing  to  appeal,  may  be  subjected  to  some  inconvenience  in 
getting  security.  But  this  inconvenience  does  not  in  this,  nor 
any  other  case,  where  security  is  required,  amount  to  a  denial  of 
right." 

In  Vanzart  v.  Waddel,  2  Yerg.  260,  constitutional  objection 
was  taken  to  the  act  of  1821,  for  giving  new  and  additional 
remedies  to  the  creditors  of  the  Tennessee  Fayetteville  Bank, 
and  the  Farmers  and  Mechanics'  Bank,  to  enforce  the  payment 
of  their  debts.  But  the  coiirt,  in  delivering  its  opinion,  says: 
*'  To  admit  the  principle,  that  such  a  law  can  not  be  passed  by 
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the  legialatore,  would  be  at  once  to  strike  at  the  root  of  all  their 
4Btatate8,  providing  smnmaiy  remedies  against  sheriffs,  coroners, 
«nd  constables;  also  against  those  providing  a  remedy  for 
secaiities,  who  have  paid  the  debt  of  their  principal.  Who  ever 
pretended  that  the  acts  increasing  the  jurisdiction  of  justices  of 
the  peace,  from  twenty  to  fifiy,  and  afterwards  to  one  hundred 
dollars,  were  unconstitutional  f  It  has  been  urged,  and  with 
some  plausibility,  that  the  act  is  unconstitutional,  because  it 
^Tes  the  plaintiff  a  summary  remedy,  and  that,  too,  without  an 
intervening  jury  trial,  or  at  any  rate,  that  the  pariy  could  not 
have  it  vdthout  giving  security  for  the  debt,  etc.,  whereas,  the 
law  as  it  stood  before,  gave  him  a  jury  trial,  on  appearance 
bail  only.  The  answer  to  this  objection  is,  that  the  right  of 
trial  by  jury  is  not  taken  away.  It  does  not  follow  that  the  an- 
<nent  right  of  trial  by  jury  is  taken  away,  because  the  pleadings 
and  issues  are  not  submitted  in  common  law  form.  The  act  of 
the  assembly,  then,  does  not  violate  the  constitution.  It  does 
not  give  to  the  court  an  arbitrary  power  to  seize  the  estate  of 
the  bank,  or  of  the  debtor  to  the  bank,  and  dispose  of  it  with- 
out giving  the  parties  a  day  in  court,  and  the  means  of  contest- 
ing before  a  jury,  all  such  facts  as  may  be  necessary  to  the  attain- 
ment  of  justice." 

In  Biddle  v.  The  GommonweaUh,  13  Serg.  &  B.  410,  Chief 
Justice  Tilghman  says:  **  But  it  is  said  that  the  constitution  of 
the  state  was  infringed,  by  impairing  the  trial  by  jury.  The 
action  was  brought  before  a  magistrate,  who  decided  vnthout  a 
juiy.  But  then,  the  defendant  had  the  right  to  appeal  to  the 
court  of  common  pleas,  where  he  might  have  a  trial  by  jury. 
There  is  no  weight  in  the  objection,  that  the  appeal  is  clogged 
with  the  condition  of  the  appellant's  making  oath,  that  he 
Terily  believed  that  injustice  had  been  done  him,  and  that  the 
■appeal  was  not  made  for  the  purpose  of  delay.  Laws,  such  as 
these,  promote  justice  and  have  the  substance  of  the  trial  by 
jury  unimpaired,  and  that  is  all  that  is  required  by  these  ex- 
pressions in  the  constitution,  *  that  trial  by  jury  shall  be  as  here- 
tofore.'" Thompson  and  Biddle,  for  plaintiff  in  error,  in  JfiN 
Donald  v.  ScheU,  6  Id.  240,  contended,  that  to  deny  an  appeal 
under  the  arbitration  act  of  Pennsylvania,  passed  the  twen- 
tieth of  March,  1810,  until  the  payment  of  costs,  which  fre- 
•quentiy  amounted  to  enormous  sums,  and  to  embarrass  it  vrith 
<!onditions,  vrith  which  a  poor  man  could  not  comply,  were 
effectually  to  deprive  him  of  a  trial  by  jury,  and  therefore,  a 
•direct  violation  of  the  constitution  of  the  state.    The  court  de- 
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clined  hearing  Todd  in  reply,  suggesting  that  the  press  of  busi* 
ness  made  it  a  duty  not  to  hear  counsel  in  whose  faror  they  had 
formed  an  opinion,  and  decided  that  an  appeal  could  not  be 
entered  without  payment  of  costs.  '*  The  law  may,  undoubt- 
edly, in  certain  cases,  bear  so  hard  on  a  poor  man  as  almost  ta 
deprive  him  of  his  appeal,  but  that  will  not  justify  the  court  in 
deciding  that  the  law  is  void.  All  general  laws  operate  with 
severity  in  particular  instances." 

I  would  remark  that  the  law  always  properly  manifests  its 
tenderness  for  the  impotent.  Hence  the  saving  in  the  statute 
of  limitations,  and  numerous  other  statutes  in  favor  of  infants, 
femes  covert,  etc.  It  is  not  unreasonable,  therefore,  that  the 
legislature  should  have  provided  a  simimary  remedy  for  the 
benefit  of  those  who  navigate  our  watercourses,  especially  upon 
those  rivers  where  it  is  notoriously  true  that  the  owners  of 
steamboats  and  other  vrater  craft  usually  reside  aboard,  and 
from  that  and  other  causes  are  not  accessible  by  the  ordinary 
process  of  law.  Their  agents,  however,  as  this  record  discloses, 
are  generally  present,  and  can  defend  for  them.  These  doc* 
trines,  like  most  others  coming  before  that  tribunal,  were 
thoroughly  discussed  and  ably  decided  by  the  high  court  of 
errors  and  appeals  in  the  state  of  Mississippi,  in  Leuoia  et  al.  v. 
OarreWs  Adm'rs,  5  How.  (Miss.)  434. 

Upon  the  re-aigument.  Judge  Trotter,  delivering  the  opinion, 
said:  **  The  constitution  in  guaranteeing  to  the  citizens  of  this 
state  the  right  of  trial  by  juxy,  did  not  intend  to  disturb  the 
ancient  and  well-established  jurisdiction  of  the  several  courts  of 
the  countiy,  nor  to  change  entirely  the  modes  of  trial,  as  they 
are  regulated  by  the  common  law.  For  if  that  interpretation 
were  given  to  it,  no  order  of  the  probate  court  could  be  sus- 
tained, and  the  decrees  of  the  court  of  chancery  would  be  mera 
waste  paper.  It  was  designed  simply  to  guard  the  people 
against  the  arbitrary  or  capricious  interference  of  the  govern- 
ment, and  was  conceived  and  adopted  in  the  spirit  of  the  great 
charter  of  English  liberty,  which  provides  that  no  man  shall  be^ 
deprived  of  his  life,  liberty,  or  property,  except  by  the  judg- 
ment of  Jiis  peers,  or  the  law  of  the  land.  Under  this  charter 
the  people  of  England  have  long  flourished  in  the  enjoyment  of 
a  boasted  freedom  from  any  responsibility  but  to  the  declared 
and  established  laws  of  the  land.  To  the  rule  of  conduct  which 
these  laws  prescribe  they  submit  themselves  and  their  property, 
and  are  bound  by  their  judgments,  in  whatever  mode  they  may 
be  pronounced;  and  it  is  not  regarded  as  any  infringement  of 


July,  1848.]  FuMT  RiVEB  Steamboat  Ck).  v.  Foster.       26S 

their  rights  thus  Bolemnly  pledged,  that  in  the  arrangement  and 
distribation  of  the  powers  of  the  several  courts,  which  have 
grown  up  under  the  common  law  in  that  country,  modes  of  trial 
in  many  cases  are  allowed  which  dispense  with  the  verdict  of  a 
jury.  For  whether  the  court  pronounces  the  judgment  of  the 
law  upon  facts  found  by  the  jury,  in  cases  where  a  trial  by  jury 
is  required,  or  upon  facts  ascertained  in  other  modes,  when 
they  are  permitted,  the  judgment  is  still  the  award  of  the  law; 
and  the  inconvenience  to  which  it  may  subject  the  party  is  the 
result  of  the  judgment  of  his  peers  in  the  one  case,  and  of  the 
law  of  the  land  in  the  other.  And  it  is  in  this  sense  that  the 
constitutions  of  this  country  have  provided  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law." 

And  this  reasoning  is  fuUy  sustained  by  the  supreme  court  of 
the  United  States  in  the  case  of  the  Bank  of  Columbia  v.  Okdy,  4 
Wheat.  235.  The  fourteenth  section  of  the  act  of  assembly  of 
Maryland,  of  1793,  c.  30,  incorporating  the  Bank  of  Columbia,  is 
in  these  words:  "And  whereas  it  is  absolutely  necessary,  that 
debts  due  to  the  said  bank  should  be  punctually  paid,  to  enable 
the  directors  to  calculate  with  certainly  and  precision  on  meeting 
the  demands  that  may  be  made  upon  them:  Be  it  enacted,  that 
whenever  any  person  or  x>ersons  are  indebted  to  the  said  bank, 
for  moneys  borrowed  by  them,  or  for  bonds,  bills,  or  notes  given 
or  indorsed  by  them,  with  an  express  consent  in  writing,  that 
they  may  be  made  negotiable  at  the  said  bank,  and  refuse  or 
neglect  to  make  payment  at  the  time  the  same  may  become  due, 
the  president  shall  cause  a  demand  in  writing  on  the  person  of 
the  said  delinquent  or  delinquents,  having  consented  as  afore- 
said; or  if  not  to  be  found,  have  the  same  left  at  his  last  place  of 
abode;  and  if  the  money  so  due  shall  not  be  paid  within  ten 
days  after  such  demand  made,  or  notice  left  at  his  last  place  of 
abode  as  aforesaid,  it  shall  and  may  be  lawful  for  the  president, 
at  his  election,  to  write  to  the  derk  of  the  general  court,  or  of 
the  couniy  in  which  the  said  delinquent  or  delinquents  may  re- 
side, or  did  at  the  time  he  or  they  contracted  the  debt,  reside, 
and  send  to  the  said  clerk  the  bond,  bill,  or  note  due,  with 
proof  of  the  demand  made  as  aforesaid,  and  order  the  said 
clerk  to  issue  capias  ad  satisfaciendum  ^  Jieri  facias,  or  attach- 
ment  by  way  of  execution,  on  which  the  debt  and  costs  may  be 
levied,  by  selling  the  property  of  the  defendant,  on  the  sum  or 
sums  of  money  mentioned  in  the  said  bond,  bill,  or  note;  and 
the  clerk  of  the  general  court,  and  the  clerks  of  the  several 
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county  courts,  are  hereby  respectf  ally  reqiiired  to  isstie  sach  ex- 
ecution or  executions,  which  shall  be  made  returnable  to  the 
court  whose  clerk  shall  issue  the  same,  which  shall  first  sit  after 
the  issuing  thereof,  and  shall  be  as  valid  and  effectual  in  law,  to 
all  intents  and  purposes,  as  if  the  same  had  issued  on  judg- 
ments regularly  obtained  in  the  ordinary  course  of  proceeding 
in  said  court;  and  such  execution  or  executions  shall  not  be  lia- 
ble to  be  stayed  or  delayed  by  any  supersedeas,  writ  of  error, 
appeal,  or  injunction  from  the  chancellor:  Provided,  always, 
that  before  any  execution  shall  issue  as  aforesaid,  the  president 
of  the  bank  shall  make  an  oath  (or  affirmation,  if  he  shall  be  of 
such  religious  socieiy  as  allowed  by  this  state  to  make  affirma- 
tion), ascertaining  whether  the  whole  or  what  part  of  the  debt 
due  to  the  bank  on  the  said  bond,  bill,  or  note  is  due;  which 
oath  or  affirmation  shall  be  filed  in  the  office  of  the  derk  of  the 
court,  from  which  the  execution  shall  issue;  and  if  the  defend- 
ant shall  dispute  the  whole  or  any  part  of  the  said  debt  on  the 
return  of  the  execution,  the  court  before  whom  it  is  returned, 
shall  and  may  order  an  issue  joined,  on  a  trial  had  in  the  same 
court  at  which  the  return  is  made,  and  shall  make  such  other 
proceedings  that  justice  may  be  done  in  the  speediest  manner." 

An  execution  was  issued  under  this  act  by  the  clerk,  not  upon 
any  judgment,  but  upon  the  simple  deposit  of  a  note,  which 
was  payable  and  negotiable  at  the  bank,  and  which  not  being 
paid  at  maturity,  the  money  due  upon  it  was  demanded  of  the 
debtor,  and  not  being  paid  within  the  ten  days  afterwards  as 
required  by  the  charter,  was  sent  to  the  clerk  with  instructions 
to  issue  the  execution.  This  proceeding,  as  will  be  seen,  was  in 
pursuance  of  the  act  incorporating  the  bank.  The  defendant 
moved  in  the  court  below  to  quash  the  execution,  upon  the 
ground  that  it  was  contrary  to  the  constitution  of  the  United 
States,  article  7  of  amendments  (which  I  have  already  quoted), 
and  to  the  twenty-first  article  of  the  bill  of  rights  of  Maryland, 
which  declares,  ''That  no  freeman  ought  to  be  taken,  or  im- 
prisoned or  disseised  of  his  freehold,  liberties,  or  privileges,  or 
outlawed,  or  exiled,  or  in  a  manner  destroyed  or  deprived  of  his 
life,  liberty,  or  property,  but  by  the  judgment  of  his  peers,  or 
by  the  law  of  the  land." 

Mr.  Martin,  in  support  of  this  proceeding,  was  stopped  by 
Mr.  Justice  Johnson,  who  thus  delivered  the  opinion  of  the 
court:  ''Was  the  act  authorizing  the  issuing  of  an  execution 
against  the  body  or  effects  of  the  debtor,  without  the  judgment 
of  a  court,  upon  the  oath  and  demand  of  the  president  of  the 
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bank,  a  Tiolation  of  fhe  rights  intended  to  be  seemed  to  the  in** 
dividiial  under  the  oonstitation  of  the  United  States,  and  of  the 
state  of  Maxyland  ?  To  constitute  particular  tribur  als  for  the 
adjustment  of  oontroyersies,  to  submit  ourselves  to  che  exercise 
of  summary  remedies,  or  to  temponuy  privation  of  rights  of  the 
deepest  interest,  are  among  the  common  incidents  of  life.  Such 
are  submissions  to  arbitration,  and  such  are  stipulation  bonds, 
forthcoming  bonds,  and  contracts  of  service.  *  By  making  the 
note  negotiable  at  the  Bank  of  Columbia,  the  debtor  chose  his 
own  jurisdiction.  In  consideration  of  the  credit  given  him,  he 
voluntarily  relinquished  his  claims  to  the  ordinary  administra- 
tion of  justice,  and  placed  himself  oxJy  in  the  situation  of  an 
hypothecator  of  goods,  with  power  to  sell  on  default,  or  a  stip- 
ulator in  the  admiraliy,  whose  voluntary  submission  to  the 
jurisdiction  of  that  court,  subjects  him  to  personal  coercion.  It 
is  true  cases  may  be  supposed,  in  which  the  policy  of  a  country 
may  set  bounds  to  the  relinquishment  of  private  rights,  and 
this  court  would  ponder  long  before  it  would  sustain  this  action, 
if  we  could  be  persuaded  that  the  act  in  question,  produced  a 
total  prostration  of  the  trial  by  jury,  or  even  involved  the  de- 
fendant in  circumstances  which  rendered  that  right  unavailing 
for  his  protection.  But  a  power  is  reserved  to  the  judges  to 
make  such  rules  and  orders, '  as  that  justice  may  be  done,'  and 
as  the  possession  of  judicial  power  imposes  the  obligation  to 
exercise  it,  we  flatter  ourselves  that  in  |(ractice,  the  evils  so  elo- 
quently dilated  on  by  counsel,  do  not  exist.  And  that  if  the 
defendant  does  not  avail  himself  of  the  rights  given  him  of 
having  an  issue  made  up,  and  the  trial  by  jury  which  is  tendered 
to  him  by  the  act,  it  is  presumable  that  he  can  not  dispute  the 
justice  of  the  claim. 

"  As  to  the  words  from  Magna  Gharta  incorporated  into  the 
constitution  of  Maryland,  after  volumes  written  and  spoken 
with  a  view  to  their  exposition,  the  good  sense  of  mankind  has 
at  length  setUed  down  to  this:  that  they  were  intended  to  secure 
the  individual  from  the  arbitrary  exercise  of  the  powers  of  gov- 
ernment, unrestrained  by  the  established  principles  of  private 
rights,  and  distributive  justice.  With  this  explanation,  there 
is  nothing  left  to  this  individual  to  complain  of.  What  he  has 
lost,  he  has  voluntarily  relinquished;  and  the  trial  by  jury  is 
open  to  him,  either  to  arrest  the  progress  of  the  law  in  the  first 
instance,  or  to  obtain  iiedress  for  oppression,  if  the  power  of  th« 
bank  has  been  abused.  The  forms  of  administering  justice, 
and  the  duties  and  powers  of  courts  as  incident  to  tbe  exercise 
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of  a  blanch  of  soTereign  power,  most  ever  be  subject  to  legis- 
lative will/* 

It  will  be  noticed  that  the  consent  of  the  party  was  not 
that  sonunaiy  process  of  execution  before  judgment  should 
be  issued  against  him,  which  is  certainly  rather  an  inTersion 
of  the  natural  order  of  judicial  proceedings;  it  was  simply 
that  his  paper  should  be  negotiated  at  this  particular  bank. 
So  here  it  may  be  said,  that  every  agreement  made  respecting 
service  in  the  navigation  of  the  particular  streams  named  in  the 
acts,  is  a  voluntary  submission  by  the  owners  of  the  steamboats 
or  other  water  craft  to  the  law  of  the  contract,  and  acquiescence 
in  the  remedy  which  it  gives.  And  I  must  be  excused  for  say- 
ing, that  but  for  "the  evils  so  eloquently  dilated  on*'  by  the 
able  advocates  of  the  plaintiffs  in  error,  and  which  we  are  fully 
persuaded  do  not  in  fact  exist,  this  case  would  hav<^  appeared 
to  the  mind  of  this  court,  wholly  free  from  doubt. 

This  Maryland  act  came  under  the  review  of  the  general  court 
and  court  of  appeals  of  that  state,  in  The  Bank  of  Columbia  v.  ^ 
Bo88f  4  Har.  &  M.  456,  when  Chase,  G.  J.,  made  the  fol- 
lowing observations  upon  a  similar  motion  to  quash  an  exe- 
cution: "  It  is  a  well-established  rule  in  expounding  acts  of  the 
legislature,  that  the  intention  of  the  makers  must  prevail; 
which  intention  is  to  be  collected  from  the  words  they  have 
used.  It  appears  by  the  preamble,  that  in  the  opinion  of  the 
general  assembly,  the  agricultural  and  commercial  interests  of 
the  state  would  be  promoted,  by  establishing  a  bank  in  the  dis- 
trict of  Columbia;  and  they  have  declared,  that  to  support  the 
said  bank,  it  was  absolutely  necessary  that  debts  due  to  the 
bank,  should  be  punctually  paid;  to  effect  which,  they  have 
authorized  a  summary,  facile,  and  expeditious  mode  of  recov- 
ery, without  infringing  on  the  right  to  a  trial  by  jury,  where 
the  debtor  controverts  the  claim  made  by  the  president  of  the 
bank.  The  establishment  of  a  bank  in  the  district  of  Columbia, 
being  in  the  opinion  of  the  assembly  an  institution  of  public 
utility,  the  punctual  payment  of  the  debts  due  to  it,  being 
necessary  to  support  it,  and  the  right  to  a  trial  by  jury  not  be- 
ing infringed,  there  is  nothing  in  the  way  to  restrict  the  court 
from  giving  an  exposition  to  the  act,  corresponding  with,  and 
effectuating  the  intention  of  the  makers  of  it.''  The  court  over- 
ruled the  motion  to  quash  the  execution. 

We  submit,  whether  the  interests  both  of  agriculture  and 
commerce,  do  not  justify  and  require  the  present  proceeding  to 
be  supported  ?    We  maintain  that  they  do.     Without  some  such 
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proTisiony  oiir  internal  streams,  the  great  arteries  of  trade  and 
transportation,  would  be  abandoned.  On  the  whole  then,  we 
are  of  opinion,  that  the  acts  of  the  assembly  did  not  violate  the 
constitation,  either  of  the  state  or  of  the  United  States;  and 
therefore  the  judgment  should  be  afiBrmed. 
Judgment  afiSrmed. 

LbAislatube  mat  Enact  what  Laws  It  Pleases,  unless  restrained  hy  con** 
stitational  limitations:  Hohe  v.  Hendemon,  25  Am.  Deo.  077.  See  also  Lcm^ 
mg  r,  SmUh,  21  Id.  89;  Doe  v.  Douglau,  44  Id.  732;  Brwany.  HummeU,  47 
Id.,  and  the  notes  thereto.  The  legislative  power  of  the  state  is  sapreme, 
except  so  far  as  limited  by  the  constitution:  Sears  ▼.  CoUrtU,  6  Mich.  258, 
far  Christiancyi  J.  In  Young  v.  Harrison,  6  Ga.  151,  Lumpkin,  J.,  referring 
to  the  principal  case  as  one  in  point,  very  truthfully  says:  *'  No  court  in  this 
anion  has  gone  further,  I  might  in  truth  say  so  far,  as  this  tribunal,  in  maia* 
taining  the  just  constitutional  rights  of  the  law-making  power." 

Unreasonableness  ob  Inequalitt  of  Act  as  Gbound  for  Deglarino  It 
Void. — In  Bank  of  State  v.  Cooper,  24  Am.  Dec.  517,  it  is  said,  by  Green,  J., 
that  an  act  may  be  pronounced  yoid  because  it  is  against  the  plain  and  ob* 
vious  dictates  of  reason,  a  doctrine  directly  at  variance  with  that  of  the  prin« 
cipal  case.  In  Pierce  v.  Kimball,  23  Id.  537,  it  la  rightly  held  that  legislative 
resolves  granting  personal  privileges  and  exemptions  to  particular  individuals 
are  void.  But  a  supposed  inequality  or  injustice  is  not  a  sufficient  ground  for 
declaring  a  statute  void:  Armington  v.  Bamet,  40  Id.  705.  When,  in  the 
opinion  of  the  court,  a  given  construction  is  clearly  contrary  to  the  manifest 
principles  of  justice,  then  it  will  be  presumed,  in  a  case  not  free  from  doubt, 
that  the  legidature  never  intended  such  a  consequence:  Ex  parte  Newman,  9 
GaL  512,  citing  the  principal  case. 

Power  of  she  Oonm  lo  Declare  Statute  UNCONsnTunoNAL  and  void 
is  beyond  question:  Bailey  v.  Philadelphia  etc.  R,  B,  Co,,  44  Am.  Dec  593; 
but  it  is  a  power  which  will  be  exercised  with  extreme  caution,  and  never,  un- 
less the  unconstitutionality  of  the  statute  is  manifest  beyond  any  serious  doubt: 
StaU  V.  Reid,  35  Id.  44;  Lane  v.  Dorman,  36  Id.  543;  City  of  LouUvUle  v. 
HyaUf  Id.  594;  WiUiamaon  v.  WilUamaon,  41  Id.  636;  Bruce  v.  Schuyler,  46 
Id.  447,  and  cases  cited  in  the  notes  to  those  decisions;  Seara  v.  CottreU,  5 
Mich.  259;  TkoiteheU  v.  Blodgett,  13  Id.  151,  both  citing  the  principal  case. 
That  construction  of  a  statute  is  always  to  be  preferred  which  will  best  har- 
monize it  with  the  constitution:  Bloodgood  v.  Mohawk  etc.  R,  R,  Co.,  31  Id. 
313;  Bailey  v.  Philadelphia  etc  R.  R.  Co,,  44  Id.  593. 

OONSTITUTIONAUTT  OF  STATUTES  AUTHORIZINO  JUDOMSNT  WTTHOUT  NO- 
TICE.— ^There  is  great  scarcity  of  direct  authority  upon  the  point,  as  to 
whether  or  not  a  legislature  may  constitutionally  authoriae  judgments  to  be 
taken  against  parties  without  notice  to  them  of  the  proceeding.  This  fact 
is  highly  creditable  to  the  fairness  and  sense  of  justice  of  American  legis- 
lative bodies,  as  a  rule,  showing,  as  it  does,  that  few  statutes  of  this  na- 
ture have  ever  been  passed.  The  validity  of  such  legislation,  when  at« 
tempted,  must,  therefore,  be  determined  in  a  great  measure,  not  by  positive 
authority,  but  by  inference  from  established  constitutional  principles,  and  by 
the  arguments  and  dUta,  more  or  less  explicit,  of  eminent  judges  and  legal 
authors.  Before  entering  upon  a  discussion  of  direct  adjudications  upon 
statutes  of  this  character,  it  will  be  proper  to  notice  certain  familiar  genccml 
les  which  lie  at  the  foundation  of  the  law  upon  this  subject. 
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NECBSsrrr  of  Noticob  m  Okneral  ix  Jodigial  Pbogbxdihqb,  to  give  them 
validity,  is  conceded  in  the  principal  esse.  There  can  be  no  binding  adjudi- 
cation conoeming  any  person  or  thing  without  jurisdiction  of  such  person  or 
thing,  and  so  far  as  the  jurisdiction  affects  persons,  it  can  not  exist  without 
notice  and  an  opportunity  to  be  heard.  This  is  unquestioned  law  where  no- 
tice is  not  dispensed  with  by  express  statute.  Notice  is  the  life  of  personal 
jurisdiction;  or,  as  admirably  stated  in  Black  t.  Blacky  4  Bradf.  205:  **  Notice 
of  some  kind  is  the  vital  breath  to  animate  judicial  jurisdiction  over  the  per- 
son. It  is  the  primary  element  of  the  application  of  the  judicatory  fower. 
It  is  of  the  essence  of  a  cause.  Without  it  there  can  not  be  parties,  and  with- 
out parties,  there  may  be  the  form  of  a  sentence,  but  no  judgment  obligating 
the  person."  A  judicial  determination  of  one's  rights  without  notice  would, 
indeed,  be  a  mere  mockery,  a  parrotlike  mimickry  of  the  forms  of  law.  As 
was  said  by  a  learned  judge:  "A  proceeding  professing  to  determine  the  right 
of  property  where  no  notice  written  or  constructive  is  given,  whatever  else  it 
might  be  called,  would  not  be  entitled  to  be  dignified  with  the  name  of  a  judi- 
cial proceeding.  It  would  be  a  mere  arbitrary  edict,  not  to  be  regarded  any- 
where as  the  judgment  of  a  court:*'  Woodruff  v.  Taylor^  20  Vt.  65.  Anterior 
to  all  organized  systems  of  jurisprudence  there  is  in  the  human  heart  a  kind 
of  rude,  untaught  equity  which  requires  that  there  should  be  a  hearing  befom 
determining  any  man's  rights,  an  instinctive  repugnance  to  condemning  him 
without  an  opportunity  to  present  his  case.  "Natural  justice,"  says  Fortes- 
cue,  J.,  in  King  v.  Gltgg^  8  Mod.  4,  "  requires  that  every  man  shall  be  heard 
before  he  is  condemned  in  judgment,  unless  through  his  own  default." 

The  same  idea  is  thus  vigorously  stated  by  Judge  Charlton  in  SUsU.  v. 
Savannah^  T.  U.  Gharlt.  235:  **Audi  aUeraan  partem  is  a  maxim  of  natural 
justice  dear  to  the  human  heart,  and  associated  with  every  principle  of  our 
jurisprudence.  Conviction  founded  upon  ex  parte  accusation  is  the  most  ter- 
rible species  of  despotism  that  the  human  mind  can  conceive.  It  is  not  only 
a  violation  of  the  most  obvious  dictates  of  common  law,  but  it  is  destitute  of 
every  principle  by  which  the  social  compact  is  supported."  That  was,  in- 
deed, a  case  of  a  quasi  criminal  nature,  a  municipal  corporation  having  as- 
sessed a  fine  against  a  party  for  violating  a  city  ordinance  without  any  notice 
or  form  of  trial;  but  the  same  principle  applies,  of  course,  in  civU  cases. 
Equally  emphatic  declarations  of  the  necessity  of  notice  and  of  an  oppor- 
tunity to  be  heard  before  a  party  can  be  ''condemned  in  judgment "  affecting 
his  life,  liberty,  or  property,  are  scattered  all  through  the  books:  Cooley's 
Const.  lim.,  403  et  &eq,  (marginal  paging),  and  cases  cited  in  the  notes; 
Cheatham f  Ex  parte,  44  Am.  Dec.  525;  Dearing  v.  Bamk  of  Charleston,  post; 
Ewer  V.  Coffin,  post;  McVeigh  v.  United  Stales,  11  Wall.  267;  Windsor  v. 
McVeigh,  93  U.  S.  277;  The  Mary,  9  Oranch,  144;  The  J.  W.  French,  5 
Hughes,  429;  Foster  v.  Justices^  9  Ga.  188,  citing  the  principal  case;  OUmore 
▼.  Sapp,  100  m.  297;  Philadelphia  v.  Miller,  49  Pa.  St.  440,  448.  But  see 
Borden  v.  State,  11  Ark.  519,  where  the  court  deny  that  natural  justice  re- 
quires notice  before  a  judicial  sentence. 

Notice,  therefore,  being  essential  to  jurisdiction  of  the  person  of  a  party» 
unless  it  is  waived  by  appearance — which  is  notice— or  by  consent*  it  follows 
that  a  judgment  in  personam  without  such  notice  or  waiver  is  a  nullity, 
whether  the  court  is  one  of  general  or  of  limited  jurisdiction,  provided,  in 
the  case  of  a  court  of  general  jurisdiction,  that  the  want  of  notice  appears 
upon  the  face  of  the  record:  Freeman  on  Judgments,  sees.  116, 118;  Freeman 
on  Void  Judicial  Sales,  sec.  3;  WiUiams  v.  Preston,  20  Am.  Deo.  179;  Bead' 
ing  y.  Priee^  19  Id.  162;  Starbuek  v.  Murray,  21  Id.  172;  Jones  v.  OommercUd 
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Bank,  35  Id.  419;  Shaker  y.  Oaies,  38  Id.  164;  Swiggart  ▼.  Hofher,  89  Id. 
418;  PeUon  t.  Plainer,  42  Id.  197;  Cheatham,  Ex  parte,  44  Id.  525;  Wood  v. 
WcUkbuoUf  Id.  582;  Dearing  v.  Bank  of  Charieeiony  poti,  and  the  cases  cited 
in  the  notes  to  those  decisions;  Harris  y.  Hardhnan,  14  How.  (U.  S.)  334; 
Windaor  v.  McVeigh,  93  U.  S.  277;  SetOemeir  ▼.  StdUvan,  97  Id.  444;  ffaU 
▼.  Fhichy  104  Id.  261;  Farmers*  etc.  Truet  Co,  ▼.  MeKimneyi  6  McLean,  1; 
Parith y.  Parish,  32 Qa.  653;  TF%t<e  y.  /ones,  38 Dl.  159;  i?o&ertey.  Stowers^ 
7  Bash,  295;  ^^  y.  PeaU,  30  Mich.  63;  Steen  y.  £!(een,  25  Miss.  505;  Boack 
y.  Gurnet,  33  Mo.  319;  Penoltseot  B.  B.  Co.  y.  Weeks,  52  N.  H.  456. 

GoMirrxTUTiONAL  GuARA^rrr  ov  *'DnB  Pbocess  ov  Law"  Implies  Nonci 
B£iOBs  Judgment. — Since  it  is  clear  that  in  the  absence  of  any  positiye  stat- 
ute to  the  contrary,  notice  is  essential  to  the  validity  of  judicial  proceedings, 
it  becomes  important  to  ascertain  whether  the  legislature  has  power,  in  any 
ease,  to  dispense  with  notice.  If  there  is  any  constitutional  inhibition  upon 
such  a  power  it  must  reside  in  the  proyision  borrowed  from  Magna  Chartay 
and  incorporated,  with  some  slight  differences  in  phraseology,  into  the  United 
States  constitution,  and  the  constitutions  of  most  of  the  states,  to  the  effect 
that  no  person  can  be  depriyed  of  life,  liberty,  or  property  except  by  the 
'* law  of  the  land,'*  or  *'  due  process  of  law."  These  phrases  import  a  limita- 
tion upon  legislatiye  as  well  as  upon  judicial  authority:  The  J,  W,  French,  5 
Hughes,  429.  Their  meaning  is  considered  at  some  length  in  the  note  to  Bank 
of  State,  y.  Cooper,  24  Am.  Deo.  537.  See  also  WaUy*s  Ifeira  v.  Kennedy,  24 
Id.  511;  ffohe  y.  Henderson,  25  Id.  677;  Jones  y.  Perry,  30  Id.  430;  Taylor  y. 
Porter,  40  Id.  274;  Brown  y.  Hummell,  47  Id.  431;  and  other  cases  cited  in 
the  notes  thereto.  It  seems  scarcely  necessary  to  say,  in  view  of  what  has 
already  been  stated,  as  to  the  necessity  of  notice  in  judicial  proceedings,  that 
no  proceeding  of  that  character  can,  as  a  general  rule,  be  regarded  as  "  due 
process  of  law,'*  or  according  to  the  "  law  of  the  land,'*  if  notice  is  dispensed 
with.  It  is  generally  conceded  that  in  such  proceedings  the  ''law  of  the 
land,"  or  "  due  process  of  law,"  requires  notice  and  a  hearing,  or  an  opportun- 
ity to  be  heard,  before  condemnation,  and  a  judgment  before  dispossession: 
Cooley  on  Const.  Lim.  356  (marginal  page);  Sedg.  on  Stat,  and  Goust.  L., 
Pomero/s  notes,  2d  ed.,  475;  Bank  of  State  y.  Cooper,  24  Am.  Dec.  539.  note; 
Avme**  Appeal,  16  Pa.  St  256;  Mason  y.  Messenger,  17  Iowa,  267;  Zeigler  y. 
8.  df  N.  B.  Co,,  58  Ala.  594;  Wilbwn  y.  McCaUey,  63  Id.  436;  Parsons  y.  Bus^ 
sell,  11  Mich.  113;  Clark  v.  Mitchett,  64  Mo.  564;  PeopU  v.  Supervisors,  70  N. 
Y.  228;  Varden  y.  Mount,  78  Ky.  86;  S.  C,  39  Am.  Eep.  208;  leek  y.  Ander- 
son, 57  Cal.  251;  S.  C,  40  Am.  Rep.  115;  Pennoyer  y.  K^,  95  U.  S.  733;  The 
J,  W,  French,  5  Hughes,  429;  San  Mateo  CowUy  y.  Souihem  Paeijie  B,  B. 
Co.,  8  Sawy.  288;  S.  G.,  13  Fed.  Rep.  722,  and  note. 

In  the  case  of  Pennoyer  y.  N^,  supra,  Mr.  Justice  Field,  deliyering  the 
opinion  of  the  court,  speaks  of  tiie  phrase  '*  due  process  of  law,"  as  used  in 
the  fourteenth  amendment  to  the  constitution  of  the  United  States,  as  fol- 
lows: "  Whateyer  difficulty  may  be  experienced  in  giyiug  to  those  terms  a 
definition  which  will  embrace  every  permissible  exertion  of  power  affecting 
private  rights,  and  exclude  such  as  is  forbidden,  there  can  be  no  doubt  ol 
their  mesning  when  applied  to  judicial  proceedings.  They  then  mean  a 
course  of  legal  prooeedings  according  to  those  rules  and  principles  which  haye 
been  established  in  our  systems  of  jurisprudence  for  the  protection  and  en« 
fnoement  of  priyate  rights.  To  giye  such  proceedings  any  yalidity,  thers 
Blast  be  a  tribunal  competent  by  its  constitution — ^that  is,  by  the  law  of  its 
ertation — to  pass  upon  the  subject-matter  of  the  suit;  and  if  that  inyolyes 
merely  a  determination  of  the  personal  liability  of  the  defendant,  he  most  be 
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brought  within  its  jarisdiotioii  by  service  of  process  within  the  state,  or 
hi3  Tolaniary  appearance."  "Judicial  action  is,  in  such  cases,  impera- 
tively required,  and  'implies  and  includes  actor,  reus,  judex,  regular  allega- 
tions, opportunity  to  answer,  and  trial  according  to  some  settled  course  of 
judicial  proceedings:'"  Parsons  v.  BusseU,  11  Mich.  113,  per  Martin,  C.  J. 
It  is  clear,  then,  that  ordinarily  as  no  court  can,  without  notice  to  the 
party  to  be  affected,  pronounce  a  judgment  against  him  whereby  he  may  be 
deprived  of  life,  liberty,  or  property,  because  it  would  not  be  "due  process 
of  law,"  neither  can  the  legislature  authorize  such  judgments  to  be  pro- 
nounced. The  rule  is  general,  but  it  is  not  universal,  or  at  least  is  not  uni- 
versally recognized.  Sundry  exceptions  to  it  insisted  upon  in  proceedinga  of 
a  summary  character,  will  be  noticed  in  other  subdivisions  of  this  note.  We 
are  inclined  to  believe,  however,  that  most  of  these  so-called  exceptions  will 
be  found,  on  close  examination,  not  to  constitute  substantial  departures  from 
the  rule. 

Pebsonal  Notice  not  Always  Bequiked  to  Ck)NBTiTrTB  "Dux  Proosbs 
OF  Law.  " — ^The  constitutional  guaranty  of  "  due  process  of  law"  does  not 
necessarily  require  personal  notice  before  pronouncing  judgment  against  a 
party.  The  legislature  may,  in  its  discretion,  provide  for  notice  by  publioa- 
tion,  or  for  some  other  kind  of  constructive  notioe,  where  personal  notice  in 
for  any  reason  impracticable:  Pomeroy's  note  to  Sedgwick  on  Stat,  and  Const, 
lb,  2d  ed.  476;  Cooley  on  Const.  Lim.  403, 404  (marginal  pages);  Bumam  ▼. 
Cammonwealth,  1  Duval,  210;  Beard  v.  Beard,  21  Ind.  321;  Cuppx,  Commis- 
sioners,  19  Ohio  St.  173;  Matter  of  Empire  City  Bank,  18  N.  Y.  200;  Happy 
Y.Mosher,  48  Id.  313;  Mason  y.  Messenger,  17  Iowa,  261;  especially  where 
such  notice  is  merely  in  aid  of  a  seizure  of  property  within  the  jurisdiction  of 
the  court,  or  of  some  proceeding  with  respect  to  such  property:  Pennoyer  v. 
Ntff,  95  U.  S.  727.  Says  Denio,  J.,  in  Matter  of  Ehnpire  CUyBank,  18  N.  Y. 
200:  "It  may  be  admitted  that  a  statute  which  should  authorize  any  debt  or 
damages  to  be  adjudged  against  a  person  upon  a  purely  ex  parte  proceeding, 
without  a  pretense  of  notice  or  any  provision  for  defending,  would  be  a  viola- 
tion of  the  constitution,  and  would  be  void;  but  where  the  legislature  has 
prescribed  a  kind  of  notice  by  which  it  is  reasonably  probable  that  the  party 
proceeded  against  will  be  apprised  of  what  is  going  on  against  him,  and  an 
opportunity  is  afforded  him  to  defend,  I  am  of  opinion  that  the  courts  have 
not  the  power  to  pronounce  the  proceeding  illegal."  And  after  stating  that 
the  legislature  is  to  judge,  in  each  particular  class  of  cases,  whether  excep- 
tional legislation  dispensing  with  personal  notice  is  called  for,  and  what  man- 
ner of  constructive  notice  shall  be  deemed  sufficienti  his  honor  says:  "A  case 
may  be  supposed  where  the  reason  for  departing  from  the  more  safe  rule  of 
the  common  law  is  so  plainly  frivolous,  or  the  provision  for  notice  is  so  merely 
colorable  and  illusory,  that  the  courts  would  be  called  upon  to  declare  the 
enactment  a  fraud  upon  the  constitution." 

In  that  case  a  statute  providing  for  summary  proceedings  against  stock- 
holders of  an  insolvent  bank  by  creditors,  and  for  notice  by  publication  to 
absent  stockholders  of  the  hearing  before  the  referee,  was  held  to  be  con- 
stitutionaL  The  doctrine  of  the  case,  as  above  stated,  was  approved  in 
Happy  y.Mosher,  48  N.  Y.  313,  where  Earl,  C,  says:  "An  approved  defini- 
tion of  due  process  of  law  is  '  law  in  its  regular  course  of  administration 
through  courts  of  justice : '  2  Kent's  Com.  13.  It  need  not  be  a  legal  proceed- 
ing according  to  the  course  of  the  common  law;  neither  must  there  be  per- 
sonal notice  to  the  party  whose  property  is  in  question.  It  is  sufficient  if  a 
kind  of  notice  is  provided  by  which  it  is  reasonably  probable  that  the  party 
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proceeded  againBt  will  be  apprised  of  what  is  going  on  against  him,  and  an 
«portanity  is  afforded  him  to  defend:  JUaUer  ^  Mhnpire  OUy  Bank,  18  N.  Y. 
SO;  Boebwdl  ▼.  Nearing,  35  Id.  202.  It  matters  not  that  it  may  be  diffi« 
enlt  for  him  to  defend  under  the  law,  so  long  as  it  is  not  impracticable  for  him 
to.  do  ao  by  the  use  of  such  reasonable  efforts  as  the  owners  of  property  may 
generally  be  sapposed  to  be  capable  of.  His  opportanity  to  defend,  however, 
most  not  be  merely  colorable  and  illusory. **  In  Bumcan  v.  CommowweaUhf  1 
DaTaU,  210,  an  act  aathorizing  personal  judgments  to  be  taken  against  the 
absconding  officers  of  the  provisional  government  of  Kentucky  npon  oonstrao* 
tive  notice  by  publication  was  held  to  be  valid,  Bobertson,  J.,  who  delivered 
the  opinion,  saying:  ''As  in  other  cases,  where  actual  notice  can  not  be  given 
to  absent  defendants,  there  must  either  be  no  remedy,  or  constructive  notice 
must  be  subetitnted  as  sufficient;  and  what  constructive  notice  shall  be  g^ven 
is  a  question  of  legislative  discretion  rather  than  of  power. "  So  in  Oti$  v.  Daa> 
ifon,  53  Ala.  178,  notice  by  publication,  in  aooordanoe  with  the  statute,  of  the 
£nal  settlement  of  an  estate,  was  held  binding  on  absent  heirs,  that  being  the 
only  mode  of  notice  prescribed. 

There  is  irreconcilable  difference  of  opinion  as  to  the  extraterritorial  effeot 
of  a  judgment  recovered  in  a  state  upon  a  constructive  service  of  process  ia 
accordance  with  its  laws  upon  one  of  its  own  citisens.  Without  entering  at 
iaige  into  that  question,  which  is  beside  our  purpose,  it  is  sufficient  to  say  that 
the  better  doctrine,  both  upon  reason  and  authority,  is  "that  each  state  haa 
the  authority  to  provide  the  means  by  which  its  own  citizens  may  be  brought 
before  its  courts;  that  the  courts  of  other  states  have  no  authority  to  disre- 
gard the  means  thus  provided;  and,  finally,  that  every  judgment  or  decree, 
obtained  in  a  state  against  some  of  its  citizens  by  virtue  of  a  lawful,  though 
eoostructive,  service  of  process,  should  be  as  obligatory  upon  such  citizens  in 
every  state  as  in  the  state  where  it  is  taken:"  BVeeman  on  Judgments,  sec 
570,  and  cases  cited. 

As  against  non-residents  it  is  clear  that  the  courts  of  the  state  have  ao 
direct  jurisdiction  over  them  so  as  to  bind  them  by  personal  judgments,  and 
ean  obtain  none  except  by  voluntary  appearance  or  service  of  process  within 
the  state,  and  that  the  legislature  can  not  invest  them  with  any  such  juris- 
diction: Pennojfer  v.  N^,  d5  U.  8.  714;  Lincoln  v.  Tower,  2  McLean,  473; 
Downer  v.  Shaw,  22  N.  H.  277;  Neweomb  v.  Peek,  44  Am.  Dec.  340;  Bearing 
T.  Bank  qf  CharlesUm,  poet;  Ewer  v.  Coffin,  poet.  Constructive  service  upon 
non-residents  is  not  in  accordance  with  the  principles  of  international  law: 
Lawrence's  Wheat.  Int.  L.  288.  And  it  is  well  settled  that  a  judgment  in 
pereonam  against  a  non-resident,  founded  on  service  of  process  by  publica- 
tion, without  voluntary  appearance,  except  so  far  as  it  affects  property  within 
the  state  subjected  to  tiie  control  of  the  court  by  attachment,  garnishment,  or 
other  appropriate  proceeding,  or  unless  such  judgment  be  merely  for  the  dis- 
solution of  a  marriage  between  a  non-resident  and  a  resident  of  the  state,  is 
wholly  void,  and  can  not  be  enforced  by  action  in  another  state,  or  by  a  sale 
of  property  within  the  state:  Freeman  on  Judgments,  sec.  667;  Cooley  oa 
Const.  lim.  404  (marg.  page);  Wade  on  Notice,  sec.  1084;  Drake  on  Attach 
ments,  sec.  437;  Dearing  v.  Bank  ofCharUsUm,  poet,  and  the  notes  theretoi 
Peimoyer  v.  Neff,  95  U.  S.  714;  King  v.  VcMce,  46  Ind.  246;  Cooper  v.  SmUh^ 
^  Iowa,  200;  EaJUyn  v.  Badger,  33  N.  H.  228;  MiUer  v.  MiOer,  1  Bailey's  L. 
242;  Bartleit  v.  Spicer,  75  N.  Y.  528.  A  decree  of  divorce  against  a  non-resi« 
dent,  where  the  complainant  is  a  resident,  operates,  not  upon  the  person  bat 
upon  the  relation:  Harding  v.  Alden,  23  Am.  Dec.  549.  Hence  such  a  de- 
cree founded  upon  constructive  service  by  publication  is  valid:  ffarrieon  v«. 
Am.  Dbo.  Tol.  XLYHI— 18 
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Banimm,  19  Ala.  499;  Thompaon  ▼•  Staie^  28  Id.  12;  Moffuirt  v.  Magmre^ 
7  Dana,  181;  Ditwn  v.  DUaon,  4  B.  L  97;  Cooley  on  Const.  lim  405  (marg. 
!».),  and  cases  cited  in  note. 

Pbocxbdings  Df  Bbk  arb  an  Exosftxon  to  the  general  role  of  notice^ 
particolarly  where  they  are  based  on  an  actnal  manucaption  of  the  thing: 
The  Mary,  9  Granch,  144;  The  Ann,  5  Haghes,  292;  The  J.  W,  French,  Id. 
430.  "The  law  assumes  that  property  is  always  in  the  possession  of  ita 
owner,  in  person  or  by  agent;  and  it  proceeds  upon  the  theory  that  its  seizure 
win  inform  him,  not  only  that  it  is  taken  into  the  custody  of  the  court,  but 
that  he  must  look  to  any  proceedings  authorized  by  law  upon  such  seizure  for 
its  condemation  and  sale:"  Field,  J.,  in  Pennoyer  v.  N^,  95  U.  S.  714.  A 
judgment  in  rem,  strictly  speaking,  therefore  binds  "the  res  in  the  absence  of 
any  personal  notice  to  the  parties  interested:"  T?te  Globe,  2  Blatchf.  427;  Free- 
man on  Judgments,  sec.  611.  But  before  proceeding  to  judgment  in  such, 
cases,  notice  to  all  concerned  is  ordinarily  '*  required  to  be  given,  either  pe]> 
sonally  or  by  some  species  of  publication  or  proclamation:"  Cooley  on  Const. 
Lim.  403  (marginal  page).  And  where  the  proceeding  is  partly  in  rem  and 
partly  inperecnam,  ''only  those  persons  are  concluded  by  the  adjudicatioii. 
who  are  serred  with  process  or  who  voluntarily  appear:'*  Id.  For  an  ez« 
tended  discussion  of  the  vexed  question,  as  to  what  are  proceedings  in  rem^ 
and  proceedings  in  the  nature  of  proceedings  in  rem,  see  Freeman  on  Judg- 
ments, sees.  606-618.  Prooeedings  in  admiralty  are  a  familiar  example  of 
proceedings  in  rem:  Cooley  on  Const.  lim.  403  (marg.  page);  Freeman  o& 
Judgments,  sec.  613  ei  eeq,  A  suit  for  divorce  partakes  also  of  the  nature  of 
a  proceeding  t»  rem,  the  relation  between  the  parties  being  the  res  upon  which 
the  court  acts:  See  Freeman  on  Judgments,  sec.  610;  see  also  the  cases  dted 
in  the  preceding  section  of  this  note.  Proceedings  by  attachment  are  not  in 
rem,  strictly  speaking,  though  sometimes  so  termed:  Freeman  on  Judgments^ 
sec  607  a.  It  is  obvious,  that  a  suit  is  not  to  be  regarded  as  proceeding  tn 
rem  so  as  to  give  the  court  jurisdiction  merely  by  the  seizure  of  property* 
solely  because  such  seizure  is  provided  for  by  statute.  If  this  were  so,  tha- 
constitutional  requirement  of  **  due  process  of  law,"  to  validate  a  taking  of 
property,  would  be  of  no  value;  for  the  taking  of  the  property,  if  the  statuta 
authorized  it,  would  itself  constitute  the  notice  contemplated  by  *'due  pro- 
cess of  law."  In  The «/.  W»  French,  5  Hughes,  439,  Hughes,  J.,  says  that  in. 
any  proceeding  at  common  law,  even  a  proceeding  in  rem,  a  citizen  of  the 
United  States  can  not  be  divested  of  his  property  except  by  a  verdict  of  a 
jury  under  due  process  of  law,  in  a  proceeding  in  which  he  is  in  some  man- 
ner afforded  an  opportunity  to  have  his  day  in  court  and  to  be  heard  in  hia 
defense.  In  subsequent  divisions  of  this  note,  various  illustrations  of  pio» 
oeedings  in  rem  or  quasi  in  rem  will  be  noticed. 

Statutes  Pbovidino  fob  Envoboxment  ow  Liens  ufon  Vessels.  ^In. 
the  principal  case,  it  will  be  noticed,  that  the  statute  which  was  passed  npoi^ 
and  upheld  by  the  court  was  an  awkward  attempt  to  provide  for  the  enforce- 
ment of  liens  upon  vessels  for  services  and  supplies.  I^  differed  from  other- 
statutes  of  that  kind,  however,  in  providing  for  a  summary  personal  judg- 
ment against  the  owner  before  the  seizure  of  the  vesseL  The  owner  waa 
given  an  opportunity  to  contest  the  claim,  but  not  until  after  judgments 
He  was  condemned  first  and  tried  afterwards.  We  are  satisfied  that  such  a. 
statute  can  not  be  upheld  as  constituting  "  due  process  of  law."  A  similar 
statute  was  condemned,  though  not  on  that  particular  ground,  in  FUiU  Bwet 
Steamboai  Co,  v.  Roberts,  ante,  178.  In  Michigan,  a  statute  of  somewhat, 
similar  character,  except  that  it  authorized  the  seizure  and  sale  of  the  vessel 
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'without  a  previous  judgment,  was  declared  unconstitational  in  Panons  ▼. 
Jiussell,  11  Mich.  113.  In  that  case,  the  statute  which  was  termed  the 
*'  boat  and  vessel  law,"  provided  that  one  having  a  claim  against  a  vessel  for 
supplies  famished  should  have  a  lien  therefor  upon  the  vessel,  and  aathor- 
ized  him,  in  case  of  non-payment,  to  make  application  to  a  justice,  setting 
forth  his  claim,  verified  by  his  own  oath,  upon  which  the  justice  was  to  issue 
his  warrant  for  a  seizure  of  the  vessel.  After  seizure,  notice  of  sale  was  di- 
rected to  be  published,  and  the  owner  was  given  an  opportunity  to  discharge 
the  vessel,  by  giving  bond,  etc.  Martin,  C.  J.,  speaking  for  the  majority  of 
the  court.  Manning,  J.,  dissenting,  declared  the  statute  invalid,  because  it 
authorized  the  condemnation  and  sale  to  satisfy  the  complainant's  claim 
"upon  his  bare  assertion  of  a  debt  or  demand,  without  requiring  any  proof 
to  substantiate  it,  to  be  made  before  any  judicial  tribunal,  or  requiring  any 
judgment  or  decree  of  such  tribunal  to  be  made,  after  a  trial  or  investigation 
of  the  demand." 

On  the  other  hand,  in  Happy  v.  MosJier^  48  N.  Y.  313,  a  statute  of  the 
same  kind  as  that  passed  upon  in  the  Michigan  case,  was  declared  to  be  con- 
stitutional. Earl,  C,  who  delivered  the  opinion,  saying:  ''This  statute  pro- 
vides for  notice  of  th&  proceeding  by  publication  under  such  circumstances, 
that  it  is  reasonably  certain  that  the  opposite  party  would  be  apprised  of  the 
claim  against  him.  And  it  provides  that  the  party  may,  before  sale  of  the 
property,  have  the  claim  and  right  to  the  lien  litigated  by  giving  the  bond 
required." 

SUMMABT  SeIZUBB  AND  SaLB  OF  VESSELS  AND  OtHEB  PbOPEBTT  UsSD  DT 

VioLATiNO  Law. — In  The  Ann,  5  Hughes,  292,  a  statute  providing  for  the 
seizure  of  a  vessel  employed  in  fishing  without  license,  and  for  its  forfeiture 
and  sale  for  non-payment  of  a  fine  imposed  upon  the  master  and  crew,  in  case 
of  their  conviction  by  a  justice,  was  held  constitutional,  as  providing  for  a 
seizure  and  sale  by  "due  process  of  law,"  on  the  ground,  that  the  seizure  of 
the  vessel  was  notice  to  the  owner,  and  because  he  was  given  a  right  of  ap- 
peal from  the  decree  of  forfeiture.  But  where  the  master  of  a  vessel  was 
indicted  and  convicted  for  violation  of  the  fishing  laws,  and  the  court,  in  pro- 
nouncing judgment,  ordered  the  vessel  to  be  sold  for  payment  of  the  fine, 
without  notice  to  the  owner,  such  order  was  held  void,  whether  it  was  within 
the  terms  of  the  statute  or  not:  The  J,  W.  French,  0  Hughes,  429.  A  statute 
providing  for  the  forfeiture,  seizure,  and  sale  of  apparatus  employed  in  illegal 
fishing,  without  a  judicial  hearing  or  judgment,  was  declared  unconstitutional, 
on  the  ground  that  it  was  not  in  accordance  with  the  '*law  of  the  land,"  in 
lech  V.  Anderson,  57  Cal.  251;  S.  C,  40  Am.  Rep.  115.  So  a  statute  au- 
thorizing the  seizure  and  destruction  of  gambling  tools  and  devices,  without 
notice  to  the  owner,  or  judicial  investigation:  Lowry  v.  BcUnwater,  70  Mo. 
152;  S.  C,  35  Am.  Rep.  420.  In  that  case,  Henry,  J.,  said:  "Forfeitures  of 
rights  and  property  can  not  be  adjudged  by  legislative  acts,  and  confiscations, 
without  a  judicial  hearing,  after  due  notice,  would  be  void,  as  not  being  due 
process  of  law."  9o,  a  municipal  ordinance  declaring  liquors  kept  for  sale 
within  the  town  a  nuisance,  and  authorizing  their  removal,  without  notice  to 
the  owner,  was  adjudged  invalid,  in  Dorst  v.  People,  51  111.  286.  But  an 
ordinance  authorizing  a  milk  inspector  to  destroy  impure  milk,  without  no- 
tice or  trial,  was  held  valid,  in  BUmer  v.  MUler,  10  Hun,  435,  on  the  ground, 
that  the  inspector  acted  ministerially,  and  not  judicially,  following  the  doc- 
trine of  Bouton  V.  NeUson,  3  Johns.  474,  though  it  was  conceded  that  the  rule 
would  have  been  otherwise  if  the  act  had  been  judiciaL 

Statutes  Authorizing  Suioiart  Seizure  and  Sale  of  Estrats  or  Trbs- 
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PAasnro  Animals. — ^Where  a  statute  authorized  the  owner  of  land  to  seize 
animals  trespassing  thereon,  and  to  give  notice  thereof  to  a  justice  or  oom- 
missioner  of  highways,  who  should  sell  the  same  after  posting  notice,  paj 
costs,  and  return  the  balance  to  the  owner  of  the  animals,  if  claimed  within  a 
year,  sach  statute  was  held  void:  RochoeU  v.  Nearing,  35  N.  Y.  302.  Said 
Porter,  J. :  "  The  legislature  has  no  authority,  either  to  deprive  the  citizen  of 
his  property  for  other  than  public  purposes,  or  to  authorize  its  seizure  with- 
out process  or  warrant,  by  persons  other  than  the  owner,  for  the  mere  pun- 
ishment of  a  private  trespass.  So  far  as  the  act  in  question  relates  to  animals 
trespassing  on  the  premises  of  the  captor,  the  proceedings  it  authorizes  have 
not  even  the  mocking  semblance  of  due  process  of  law."  After  stating  the 
procedure  by  which  the  captor  was  authorized  by  the  statute  to  seize  the  ani- 
mal, and  to  sell  it  through  the  intervention  of  the  justice,  his  honor  further 
said:  "He  levies  without  process,  condemns  without  proof,  and  sells  without 
execution."  Subsequently  the  statute  declared  invalid  in  this  case  was 
amended  so  as  to  authorize  one  seizing  an  animal  trespassing  on  his  premises 
to  make  a  sworn  complaint  to  a  justice,  upon  which  the  justice  was  directed 
to  issue  summons  to  the  owner  to  appear  and  show  cause  why  the  animal 
should  not  be  sold,  which  summons  was  directed  to  be  served  by  posting  in 
six  places  in  the  town.  If  the  owner  appeared  the  proceeding  was  to  be  con- 
ducted as  an  ordinary  action.  If  no  one  appeared  the  justice  was  authorized 
to  issue  a  warrant  for  the  sale  of  the  animal.  With  these  changes  the  stat- 
ute was  held  constitutional:  Squares  v.  Campbell,  41  How.  Pr.  193.  In  Vcw' 
den  V.  Mount,  78  Ky.  86;  8.  C,  39  Am.  Rep.  208;  and  Pqppen  v.  Homes,  44 
HL  362,  it  was  decided  that  a  statute  or  ordinance  authorizing  a  town  mar- 
shal, without  notice  or  trial,  to  seize  and  sell  stray  hogs,  was  unconstitutional. 
But  in  Campau  v.  Langley,  29  Mich.  451;  S.  C,  33  Am.  Rep.  414,  a  statute 
authorizing  the  sale  by  public  officers,  of  animals  running  at  large  in  the 
streets,  providing  for  public  notice  of  the  sale,  and  givmg  owners  of  such  ani- 
mak  six  months  to  redeem  them,  was  declared  valid. 

Summary  Ck)NViCTioNS  and  Procbedinos  fob  Penalties. — ^As  already 
stated  in  another  part  of  this  note,  a  sununary  imposition  of  a  fine  upon  a 
party  by  a  municipal  council  for  gambling,  without  notice  or  trial,  is  clearly 
void:  Stale  v.  Savannah,  T.  U.  P.  Gharlt.  235.  But  a  statute  authorizing  a 
commissioner  of  highways  to  make  complaint  before  a  justice  against  a  party 
neglecting  to  work  on  the  highway,  and  directing  the  justice  to  issue  his  war- 
rant forthwith  without  notice,  for  the  statutory  penalty,  was  held  valid:  BoU' 
ton  V.  Neilson,  3  Johns.  474.  The  reason  given  was  that  the  justice  acted 
ministerially,  and  that  notice  and  a  hearing  were  unnecessary  because  there 
was  nothing  to  try,  the  commissioner  being  made  the  judge  of  the  party's 
delinquency,  and  because  the  party  had  his  remedy  against  the  commissioner. 
This  doctrine  was  approved  in  Beach  y.  Furman,  9  Johns.  229.  The  principal 
case  refers  to  Bouton  v.  Neilson,  as  being  a  case  of  the  same  kind,  but  the 
differences  are  obvious.  In  Bouton  v.  Neilson,  the  proceeding  was  a  publio 
one,  and  the  complainant  a  public,  sworn  officer,  while  in  the  principal  case 
the  suit  was  an  ordinary  private  one  by  an  individual  claiming  a  debt.  To 
make  a  complainant  in  a  private  suit  the  judge  of  his  own  cause,  and  to  re- 
quire a  judge  to  act  ministerially  upon  his  complaint,  is  certainly  an  anomaly 
in  judidal  proceedings. 

A  statute  passed  in  1868,  during  the  reconstruction  era  in  Florida,  and 
mildly  described  by  the  court  as  a  **  strange  law,"  is  a  most  astonishing  ex- 
ample of  an  unconstitutional  attempt  to  authorize  the  condemnation  of 
offenders  without  a  hearing.    The  act  in  question  authorized  a  board  of  pilot 
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commiaaioDers  to  appoint  and  Uccmse  stevedoreB.  It  was  provided,  amon^ 
other  things,  that  "  no  person  shall  receive  a  commission  as  stevedore,  or  ex- 
ercise the  dnties  of  a  stevedore,  unless  he  be  a  citizen  of  the  United  States 
and  of  the  state  of  Florida;  nor  shall  any  person  be  allowed  to  contract  for 
the  loading  of  any  vessel  or  vessels  in  any  of  the  ports  or  harbors  of  this 
state,  unless  so  commissioned  and  licensed;  and  any  person  found  violating 
the  intent  and  meaning  of  this  act,  shall  be  guilty  of  a  fraud,  and  shall  be 
adjudged  to  be  indebted  to  the  board  of  commissioners  of  pilotage  in  the 
sum  of  three  hundred  dollars,  and  the  court  shall  enter  judgment  thorefor, 
with  costs  in  favor  of  said  board  of  commissioners  of  pilotage;  and  if  vuch 
judgment  shall  not  be  paid  within  ten  days  after  judgment  is  entered,  dun'og 
which  time  the  accused  shall  remain  in  custody,  exesd^ion  may  be  issued 
therefor,  commanding  the  sheriff  to  levy  the  amount  thereof  out  of  the  prop- 
erty of  the  person  against  whom  such  judgment  was  rendered,  and  if  suffi- 
cient property  can  not  be  found  to  satisfy  the  same,  then  to  take  his  body 
and  him  safely  keep  in  the  county  jail  of  said  county,  until  said  judgment 
and  costs  be  paid."  The  commissioners  instituted  a  prosecution  in  their  own 
names  against  one  Nightingale,  for  "fraud"  in  the  violation  of  this  statute. 
He  was  arraigned  and  pleaded  not  guilty  in  the  county  court,  and  the  court, 
after  hearing  evidence  and  argument,  ordered  that  he  be  held  upon  his  recog- 
nizance in  the  sum  of  five  hundred  dollars,  to  appear  at  the  next  term  of 
court,  or  that  he  be  committed  to  jail.  On  petition  for  discharge  of  the 
prisoner  on  haheoB  corpus,  he  was  discharged.  Among  other  things,  the  court 
said,  as  to  the  foregoing  section  of  the  statute:  **  If  the  debt  can  be  thus  es- 
tablished (upon  which  we  express  no  opinion),  it  can  not  be  thus  reduced 
to  judgment.  This  can  only  be  done  after  notice  and  trial,  and  the  legis- 
lature, even  admitting  for  the  sake  of  argument  that  it  can  arbitrarily  create 
a  debt  as  distinct  from  a  penalty,  fine,  or  forfeiture,  can  not  arbitrarily  enact 
that  a  debt  of  A.  to  B.  shall  be  a  judgment.  We  know  of  no  such  power  in 
the  government.  In  the  expressive  language  of  an  eminent  jurist,  '  that  ia 
not  legislation  which  adjudicates  in  a  particular  case,  prescribes  the  rule  con- 
trary to  the  general  law,  and  orders  it  to  be  enforced.  Such  power  assimi- 
lates itself  more  closely  to  despotic  rule  than  to  any  attribute  of  govern- 
ment:' JSrvine*8  Appeal,  16  Pa.  St.  266:"  JSx  parte  Ntghtingcde,  12  Fla.  272. 

Act  Authobizino  Summary  Judgment  against  Surety  in  Statutory 
Bond. — It  is  established  by  a  decided  preponderance  of  authority  that  a  stat- 
ute authorizing  summary  judgment  against  the  sureties  in  a  bond  on  writ  of 
error,  or  appeal,  or  replevin,  or  the  like,  with  or  without  notice,  upon  breach 
of  the  bond,  is  constitutional:  JohmtUm  v.  Atwood,  2  Stew.  225;  Chappu  ▼. 
Thomcuy  5  Mich.  53;  PrcM  ▼.  Donovan,  10  Wis.  378.  So  an  act  authorizing 
execution  against  a  security  for  costs  without  judgment:  WhUehwst  v.  Ccleen^ 
63  HL  247.  So  an  act  authorizing  the  docketing  of  a  forfeited  recognizance 
in  a  criminal  case  as  a  judgment  against  the  sureties:  OUdersleeve  v.  People, 
10  Barb.  35.  This  is  no  departure  from  the  rule  requiring  notice  of  judicial 
proceedings,  for  the  surety  is  to  be  deemed  to  waive  notice,  or,  better  per- 
haps, by  signing  the  bond  he  makes  himself  a  party  to  the  cause  to  the 
extent,  at  least,  that  he  is  to  be  regarded  as  taking  notice  of  all  subsequent 
proceedings  affecting  his  liability.  The  reasons  are  well  stated  by  Ghris- 
tiancy,  J.,  in  Chappu  v.  Thomas,  5  Mich.  53,  where  a  statute  authorizing 
Judgment  without  notice  against  a  surety  on  appeal,  immediately  on  affirm- 
anoe,  was  held  constittttionaL  Judge  Christiancy  in  that  case  said:  "  Thia 
bond  is,  we  think,  to  be  read  in  all  respects  as  if  the  whole  of  the  statute  in 
leferenoe  to  the  appeal,  the  bond,  and  mode  of  entering  up  Judgment  npoa 
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it,  were  recited  at  large  in  the  bond.  And  in  this  v^«w  it  becomes  a  direct 
and  binding  assent  to  and  authority  for  the  entry  of  the  judgment  in  thi^ 
manner,  and  stands  upon  a  principle  analogous  to  that  of  a  warrant  of  attor- 
ney. It  is  true  the  authority  is  here  given  to  the  court,  instead  of  one  of  its 
officers,  as  the  attorney  of  the  party,  but  this  is  a  difference  of  form  rather 
than  of  substance.  The  oonstitutiooal  prohibition  against  *  depriving  any 
person  of  his  property  without  due  process  of  law'  was  obviously  intended  to 
jirotect  persons  from  being  deprived  of  their  property  without  their  assent, 
cnless  by  due  process  of  law.  The  constitution  would  become  a  very  officioui* 
instrument,  indeed,  if  it  sought  to  force  its  protection  upon  any  man  againr^ 
his  will.*'  There  are,  however,  some  cases  holding  a  contrary  view.  Thus  isi 
Kentucky  it  has  been  held  that  an  act  authorizing  summary  judgment  against 
the  sureties  in  an  injunction  or  euperaedeas  bond  on  dissolution  of  the  injunc- 
tion or  affirmance  of  the  judgment  was  uncbustitntional:  OuUion  v.  Bcwlwaref 
Sneed,  76;  Hughes  v.  Hughes,  4  T.  B.  Mon.  44. 

Statb  Law  Authorizino  Adjudication  ow  Bankruptcy  and  Ssquxstba- 
TiON  ow  Debtob's  Pbopkbty  without  Notice  to  him  in  the  first  instftnce,  is 
constitutional,  being  in  the  nature  of  an  injunction  or  attachment  to  preserve 
the  property  in  statu  quo:  Damon's  Appeal,  70  Me.  153;  S.  0,,  10  Rep.  143» 
citing  KimbaU  v.  Morris,  2  Mete.  579. 

^  Acts  AurHORiziNa  Taiung  Pbofs&tt  bt  Eminent  DoiiAiN  without 
Notice. — The  legislature  has  no  constitutional  power  to  take  property  by 
eminent  domain  nor  to  authorize  it  to  be  done  without  notice  and  a  full  op« 
portunity  to  be  heard:  Mulligan  v.  Smith,  69  CaL  206;  S.  C,  8  P.  L.  J.  499; 
Stuari  v.  Palmer,  74  N.  Y.  190,  per  Earl  J.;  People  v.  Tollman,  36  Barb. 
222.  In  MuUigan  ▼.  Smith,  supra,  it  is  said  that  personal  notice  is  necessary, 
but  notice  by  publication  is  held  sufficient  in  Cupp  v.  Commissioners,  19  Ohio 
St.  173.  As  the  legislature  can  not  authorize  the  condemnation  and  taking 
of  property  for  public  use  without  notice,  neither  can  it  authorize  an  assess- 
ment of  benefits  upon  adjacent  land  without  requiring  notice  of  the  proceed* 
ings:  Stuart  v.  Palmer,  74  N.  Y.  183. 

Acts  AuTHOKizma  Summabt  Pbocesdinos  aoainst  Public  Debtobs. — 
An  act  authorizing  a  summary  distress  warrant  to  be  issued  against  a  default- 
ing collector  by  the  solicitor  of  the  treasury  without  judgment  was  held  valid 
fai  Murra/y^s  Lessee  v.  Hobohen  Land  Improvement  Co,,  18  How.  (U.  S.)  272, 
en  the  ground  that  regular  judicial  proceedings  against  public  debtors  are 
never  required.  And  in  Philadelphia  v.  Comimonvoealth,  52  Pa.  St^  451,  it 
WM  held  that  debtors  of  the  commonwealth  were  not  entitled  to  notioe  of  the 
settling  and  passing  of  their  accounts. 

Acts  AuTHOBiziNa  Assessment  of  Taxes  without  Notice. — ^It  is  well  set- 
tled that  the  assessment  and  collection  of  taxes  need  not  be,  and  ordinarily  are 
not,  required  to  be  by  regular  j  udidal  proceedings.  It  would  be  derogatory  to 
the  sovereignty  of  the  state  to  require  it  to  sue  for  taxes  due  it.  The  proceed- 
ings for  both  assessment  and  collection  are  necessarily  summary:  Sedg.  on 
Stat,  and  Const  L.,  Pomeroy's  notes,  477;  CommonweaUh  v.  Bynye,  20  Gratt 
165;  Bamh  ofStaU  v.  Cooper,  24  Am.  Dec.  543,  note;  McMUlen  t.  Anderson,  05 
U.  8.  37;  Davidson  v.  New,  Orleans,  96  Id.  07;  Sears  v.  Obttrefl,  5  Mich.  251. 
But  notioe  of  the  assesameDt,  or  of  an  increase  of  the  asseosment  after  it  is 
made,  is  undoubtedly  necessary  as  a  general  rule:  Cooley  on  Taxation,  265, 
266;  Patten  v.  Green,  13  Gal.  325;  DarUng  v.  Cham,  50  HL  428;  PhUaddpkia 
V.  Miller,  49  Pa.  St.  440;  Overing  v.  Foote,  65  N.  Y.  277.  And  in  some  re- 
cent and  very  well  considered  cases,  it  has  been  held  that  notioe  in  saoh  caeet' 
is  a  matter  of  oonstitntional  right  which  can  not  be  dispenaed  with;  Stuari 
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r  PahneTy  7%  Id.  188;  San  Mateo  CoufUty  v.  SoulKem  Pae,  R.  i?.  Ob.,  8  Sawy. 
V3S;  S.  C,  13  Fed.  Rep.  722.  The  latter  of  these  two  cases  waa  decided  by 
Mr.  Jnstice  Field,  of  the  sapreme  court,  and  Mr.  Justice  Sawyer,  of  the  ninth 
circuit,  both  of  whom  delivered  able  and  elaborate  opinions.  It  was  there 
"held  by  both  judges,  among  other  things,  that  the  guaranty  of  "  due  process 
of  law  *'  in  the  fourteenth  amendment  to  the  constitution  of  the  United  States 
applies  to  tax  proceedings;  that  a  railway  corporation  is  within  the  protec- 
tion of  the  guaranty;  that  the  property  of  such  a  corporation  can  not  be  as- 
sessed for  taxes  without  notice  at  some  stage  of  the  proceedings,  since  it  may 
thereby  be  deprived  of  such  property  without  '*  due  process  of  law,'*  and  that 
•a  state  constitution  or  statute  authorizing  such  taxation  without  providing 
for  notice  is  hi  violation  of  the  fourteenth  amendment. 

CoirsnTunoNAL  OuARAimr  ow  Jttbt  Trial:  See  the  note  to  FlkU  Biver 
JSieamboat  Co.  v.  BoberU,  cuUe,  178,  for  an  extended  discussion  of  this  subject. 
The  doctrine  of  the  principal  case  on  this  point  is  approved  in  Coetly  v.  StcUe^ 
19  Ga.  629;  Davis  v.  Harper,  64  Id.  183;  Bedd  v.  Davis,  59  Id.  824;  Knee- 
1(a%d  Y.  State,  62  Id.  398.  The  case  is  strongly  disapproved,  however,  by 
^jadd,  J.,  in  Gopp  v.  Jlenniker,  55  N.  H.  200,  as  to  the  point  that  hampering 
the  right  of  trial  by  jury  with  restrictions,  without  directly  or  indirectly 
Abolishing  it»  is  no  infi^gement  of  the  constitutional  gnaran^. 


Davis  v.  Smtph. 

[S  GXOBGU,  37i.] 
JlTDOMBNTB  AOAIN8T  DeOEDBNT  HAVE  PrEFKRENOB  IN  PaTHBNT  OUt  of  hla 

estate,  under  the  statutes  of  Georgia,  next  after  debts  due  the  public 
F&OMiBSORT  Notes  of  Decedent  are  Inclitded  in  *' Other  Gbuoations,'* 

in  the  Georgia  statute,  giving  "  bonds  or  other  obligations"  prlcnty  over 

"  debts  on  open  accounts,"  in  order  of  payment. 
Pates  or  Indorsee  of  Decedent's  Note  has  No  Preference  or^  r  StmsTT 

who  has  paid  the  debt  in  the  order  of  payment  by  the  administrator,  un- 
der the  Georgia  statute. 
Claim  on  Decedent's  Broken  Covenant  of  Wabrantt  Uanks  as  Sps- 

gialtt  Debt  in  the  order  of  payment  out  of  his  estate. 
Measure  of  Damages  for  Breach  of  Warrantt  of  Title  to  land  ia 

the  purchase  money,  with  interest  from  the  time  of  the  purchase. 
Bona  Fide  Pitrohaser's  Right  to  Compensation  for  improvements  in 

equity  on  eviction  by  paramount  title,  discussed  by  Nisbet,  J. 
Judgment  against  Administrator  has  No  Preference  over  debts  of  th« 

same  grade,  not  in  judgment,  in  order  of  payment,  under  the  Gkorgia 

statute. 
Administrator  Sued  for  Decedent's  Debt  mxtbt  Plead  so  as  to  Pro- 

wr:  All  Creditors,  of  whose  claims  he  has  notice,  according  to  th« 

dignity  of  their  claims,  and  failing  to  do  so,  he  is  personally  liable. 
Admuhbtkator  Failing  to  Plead  Debt  of  Which  He  has  No  Notice, 

when  sued  by  another  creditor,  in  not  guilty  of  a  dewutavit,  rendering 

him  personally  liable. 
Administrator  not  Pleading  Claim  on  Covenant  of  Wasrantt  nov 

Broken  at  the  time,  in  a  suit  by  another  creditor,  is  not  liable  to  such 
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oraditor  when  daouiget  for  a  sabeequent  breaci  of  tliat  coyenant  ai» 
anerted  and  allowed  as  a  preferred  claim,  oocaaiooiog  a  deficiency  of 


Kalahcb  Dga  ok  Land  is  Paid  bt  Pubohasxe'b  Notb  to  VENDGs't- 
Obxditob  for  a  debt  of  equal  amount,  with  the  vendor  as  surety,  givea 
under  an  oral  agreement  made  after  sale  and  bond  to  convey  on  pay- 
ment, and  after  a  sale  by  the  purchaser  of  which  the  vendor  has  notice, 
the  agreement  being  that  the  note  shall  be  given  in  payment,  that  tha^ 
vendor  shall  hold  the  title  as  secnrity,  and  that  if  he  is  oompelled  to  pay 
the  note,  the  original  debt  shall  be  still  due,  and  the  vendor  can  make 
no  claim  for  such  balance  against  the  deceased  purchaser's  estate,  though 
after  paying  the  note  he  may  claim  as  surety. 

YiRDOB  OF  Land  can  not  Bbscind  Contract  and  Claim  Patmznt  under 
it  at  the  same  time.  Hence,  where,  after  part  pa^tnent,  the  purchase; 
pursuant  to  an  oral  agreement,  gives  his  note,  with  the  vendor  as  surety 
for  a  certain  debt  of  the  vendor  in  payment  of  the  balance,  with  the  mi' 
derstandi&g  that  the  vendor  is  to  hold  the  title  as  security,  and  that  it 
he  has  to  pay  the  note,  the  original  debt  shall  be  still  due,  and  the  ven- 
dor, having  paid  the  note,  recovers  the  land  from  a  vendee  of  the  pur- 
chaser, he  csn  not  claim  the  balance  of  the  purchase  money  from  tha 
deceased  purchaser's  estate,  but  must  refund  the  part  already  paid,  which 
is  to  be  set  off  against  his  claim  as  surety. 

Administbator  has  No  Authobitt  outsidb  Statb  in  which  he  is  ap« 
pointed,  and  can  not  sue  or  be  sued  in  another  state  without  an  appoint* 
inent  there.  Hence,  he  is  not  guilty  of  a  deveutavU  for  failing,  after 
notice,  to  defend  an  ejectment  suit  lu  another  state  brought  against  a 
grantee  with  warranty  of  his  intestate. 

Jodoment  of  Sisteb  Stats  has  Fobge  of  Dohestio  Judgment,  but  Is 
impeachable  for  fraud  or  want  of  jurisdiction. 

CoLLUsivx  Eviction  is  No  Bbeaoh  of  Covenant  of  Wab&antt,  and  a 
judgment  of  eviction  in  another  state  may  be  shown  to  have  been  ool- 
lusively  obtained. 

Eviction  must  be  bt  Tule  Pabamount  to  constitute  breach  of  wananty 
of  title. 

Suxr  in  equity.    The  opinion  states  the  case. 

Janes,  Benning,  and  Jones,  for  the  plaintiffs  in  error. 

Johnson  and  Williams,  for  the  defendants  in  error. 

By  Court,  Nibbbt,  J.  The  faots  in  this  case  are  numeronsr 
and  so  are  the  points  presented  for  our  consideration.  I  stata 
such  facts  as  appear  to  be  necessary  to  an  understanding  of  the 
case  generally,  leaving  minuter  specification  for  each  question 
as  it  arises.  Abner  H.  Flewellen,  administrator  upon  the  es- 
tate of  N.  H.  Harris,  deceased,  filed  a  bill  alleging  the  partial 
insolyency  of  the  estate,  and  asking  the  directions  of  a  court  of 
chancery,  in  the  payment  of  the  debts.  It  exhibits  the  chanio- 
ter  of  the  debts,  and  the  amount  of  assets,  and  asks  process  to 
bring  the  creditors  into  court.    Among  the  debts  are  a  judg- 


July,  184&]  Davis  v.  Smith.  281 

ment  againBt  the  intestate  duiing  his  life — judgments  obtained 
against  the  administrator^  and  debts  by  note  and  open  aoooont. 
Also  a  claim  in  behalf  of  the  heirs  and  distributees  of  Noah 
Laney,  deceased,  founded  on  the  breach  of  a  warranty  of  title 
in  a  deed  made  by  said  Harris  to  said  Noah  Laney,  when  both 
were  in  life.  The  heirs  and  distributees  of  Noah  Laney  had 
previously  filed  their  bill  against  the  administrator,  setting  forth 
the  sale  of  the  land,  the  deed,  the  price  paid,  and  that  one  of 
them,  who  was  in  possession,  had  been  evicted  by  judgment  of 
law  in  the  state  of  Alabama,  where  the  land  lay,  by  H.  F.  Smith, 
who  held  title  to  it,  paramount  to  theirs,  derived  from  Harris; 
and  praying  that  their  claim  might  be  paid  to  the  exclusion  of 
other  creditors.  This  bill  was  enjoined  by  that  brought  by  the 
administrator,  Flewellen.  The  creditors  answered,  respectively 
setting  up  the  grounds  of  their  claims  upon  the  estate,  and  stat* 
iiig  grounds  of  objection  to  the  allowance  of  other  claims  to  the 
exclusion  of  theirs.  The  cause  was  submitted  to  the  court  and 
jury,  and  various  exceptions  were  taken  to  the  instructions  of 
the  presiding  judge  to  the  jury,  and  to  his  refusal  to  charge  them 
according  to  the  requests  of  counsel  for  the  different  parties  de- 
fendants. The  points  made  in  the  bill  of  exceptions,  some  of 
which  we  sustain,  will  be  noticed  as  I  proceed.  The  contest 
was  as  to  the  dignity  and  prior  claim  of  the  debts  due,  or  charged 
as  being  due.  We  will  send  the  cause  back,  with  instructions 
which  will  cover  all  the  matters  in  dispute  between  the  parties. 

The  order  in  which  debta  of  a  testator  or  intestate  shall 
be  paid,  is  prescribed  by  the  act  of  1792.  The  section  of  that 
act  which  specifies  this  order,  is  in  the  following  words:  "  The 
debts  due  by  any  testator  or  intestate,  shall  be  paid  by  the  ex- 
ecutors and  administrators,  in  the  order  following,  viz.,  funeral 
and  other  expenses  of  the  last  sickness;  charges  of  probate  and 
wUl,  or  of  the  letters  of  administration;  next  debts  due  to  the 
public;  next  judgments,  mortgages,  and  executions,  the  eldest 
first;  next  rent,  then  bonds  or  other  obligations,  and  lastly, 
debts  due  on  open  accounts:"  Prince,  228,  229. 

Judgments  against  the  testator  or  intestate,  are  next  after 
debts  due  the  public;  and  as  there  appear  to  be  no  debts  of  the 
character  specified  in  the  act  as  of  higher  dignity,  due  by  this 
intestate,  they  axe  first  of  all  to  be  paid.  About  than  there  ia 
no  controversy. 

It  is  singular  that  the  act  of  1792  makes  no  provision  what* 
ever  for  promissory  notes,  eo  nomine.  They  are  not  mentioned 
at  all,  and  have  no  place  assigned  them,  unless  they  are  em« 


282  Davis  v.  Smith.  [Qeorgiai 

braced  in  fhe  Tirords,  other  obligations.  One  of  two  supposi- 
tions is  to  be  adopted  in  relation  to  the  absence  of  all  meniion 
of  promissory  notes  and  bills  in  this  act.  Either  the  omission 
was  an  oversight,  or  the  legislature  considered  them  as  embraced 
under  the  head  of  other  obligations.  The  former  is  not  reason- 
able. We  can  not  reasonably  believe  that  they,  in  legislating 
upon  this  subject,  should  have  overlooked  altogether  the  most 
common  and  numerous  class  of  debts.  And  if  it  had  been  con- 
sidered an  omission,  the  legislature  would  long  ere  this  have  sup- 
plied it.  Creditors  by  note  would  not  have  been  permitted  to 
continue  at  the  mercy  of  administrators,  executors,  or  even  courts. 
The  legislature  have  been  silent  on  the  subject  since  1792,  and 
that  fact  is  conclusive  as  to  the  legislative  construction  of  the  act. 
It  is  very  plainly  indicative,  too,  of  the  opinion  of  the  profession 
and  of  the  country.  In  our  opinion,  promissory  notes  were  in- 
tended to  be  embraced  in  the  class  of  debts  designated  in  the  act  as 
other  obligations.  We  think  this  the  most  reasonable,  the  most 
equitable,  and  the  most  convenient  construction.  It  is  argued 
that  at  common  law  bonds  and  obligations  have  prioriiy  over 
notes,  and  that  the  classification  in  the  statute  does  not  alter  the 
common  law.  The  classification  at  common  law  is,  debts  of 
record,  specialties,  and  then  simple  contracts,  which  latter,  it  is 
conceded,  embrace  notes  of  hand.  It  is  not  to  be  contended 
for  a  moment  that  according  to  any  definition,  or  rule,  to  be 
found  in  the  books,  notes  are  specialties.  We,  of  course,  assert 
no  such  thing.  We  say  only  that  the  legislature  of  Georgia,  in 
the  exercise  of  an  unquestioned  power,  have  thought  proper, 
for  the  purpose  of  the  distribution  of  an  intestate's  estate,  to 
class  notes  with  specialties,  leaving  for  other  purposes  the  dis- 
tinctions between  them  as  they  exist  by  law. 

But  to  return.  The  classification  under  our  statute  is  differ- 
ent from  what  it  is  at  common  law.  The  common  law  desig- 
nates one  class  by  the  generic  name,  **  simple  contracts,"  which 
includes  written  contracts  not  under  seal,  and  accounts,  or  any 
verbal  undertaking  to  pay  money.  Our  statute  does  not  use 
the  generic  term,  simple  contracts,  but  when  that  is  located  at 
common  law,  in  the  order  of  distribution,  it  places  the  spedfio 
term,  or  designation,  open  accounts.  The  greater  includes  the 
less,  simple  contracts  include  accounts,  but  the  less  does  not 
include  the  greater.  Open  accounts  do  not  include  notes. 
Were  the  phraseology  of  our  statute  the  same  with  the  common 
law,  that  is,  had  it  said  simple  contracts,  instead  of  open  ao* 
counts,  I  should  hold  that,  as  at  common  law,  notes  would 
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fitand  upon  the  footing  of  accounts.  In  yeiy  important  parUoa* 
lars,  notes  are  different  from  open  accounts;  as  for  ezamplei 
they  constitute  a  wholly  different  species  of  eyidence  of  a  debt^ 
and  are  negotiable.  The  legislature  did  not  intend  to  class 
notes  "with  accounts;  this  is  clear  to  my  mind  from  the  consider- 
ations stated.  Nor  did  they  intend,  by  omitting  all  mention  of 
them,  or  of  the  generic  common  law  term  which  includes  them, 
to  leave  them  to  take  refuge  under  the  common  law  rule,  which 
places  them  upon  an  equaliiy  with  accounts,  and,  of  course,  be- 
low the  grade  of  specialties.  It  seems  far  more  reasonable  to 
conclude  that  in  the  classification  made,  they  intended  to  repeal 
the  common  law,  and  to  raise  notes,  in  the  distribution  of 
estates,  to  the  grade  of  bonds  and  obligations.  To  do  so,  does 
not  involve  what  might  be  called  the  legal  absurdity  of  making 
notes,  bonds,  or  obligations.  What  we  think  they  have  done 
in  this  act,  and  that  only,  is,  by  a  fair  implication  to  classify 
notes  with  bonds  or  obligations,  in  the  payment  of  debts  by  the 
administrator  or  executor  of  a  partially  insolvent  estate. 

I  admit  that  this  intention  can  not  be  drawn  from  the  mean* 
ing  of  bonds  or  obligations.  These  are  contracts  under  seal. 
It  is  true  at  the  same  time,  that  it  can  not  be  inferred,  from  the 
legal  meaning  of  open  accounts,  that  the  legislature  meant  to 
place  notes  upon  the  same  level  with  accounts.  It  is  not  a 
forced  or  unnatural  inference,  that  the  legislature  meant  to  dis- 
card, for  the  nonce,  technical  definitions,  and  by  bonds  to  des- 
ignate evidences  of  debt  under  seal  to  pay  specific  sums  of 
money,  as  single  bonds,  and  by  other  obligations,  to  designate 
all  other  written  undertakings  to  pay  money,  whether  under  seal 
or  not.  Nor  is  this  idea  unsupported  by  the  common  use  of  the 
word  obligations.  In  that  use  it  is  veiy  commonly  understood 
to  mean  a  promise  to  pay  money,  or  to  do,  or  not  to  do  a  par- 
ticular thing,  evidenced  by  writing.  Why  in  a  court  of  equity-— 
why  upon  principles  of  justice,  should  bonds,  or  obligations,  have 
a  preference  over  notes?  The  reasons  given  are  purely  techni- 
cal, to  wit,  the  debt  is  therein  particularly  specified,  and  the 
party's  seal  is  attached,  thereby  acknowledging  the  debt  and 
affirming  the  contract:  Bac.  Abr.,  tit.  Obligation,  A.  These 
reasons  apply,  in  part,  to  notes.  Certainly  they  are  merely  tech- 
nical. Whereas  the  reasons  why  notes  and  bills  should  rank 
higher  than  accounts,  are  laid  in  commercial  expediency.  They 
are  the  life  of  commerce — ^they  are  necessary  to  trade  upon  any 
large  or  useful  scale.  By  their  negotiability,  they  constitute  a 
large  proportion  of  the  circulating  medium  of  the  country,, 
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Belativelj,  they  are  more  important  than  what  are  technically 
called  specialties. 

Besides  all  this^  in  1799,  the  legislature  declared  that  '^  all 
bonds  and  other  specialties,  and  promissory  notes,  and  other 
liquidated  demands,  bearing  date  since  the  ninth  of  June,  1791, 
■whether  for  money  or  other  thing,  shall  be  of  equal  dignity/' 
etc. :  Prince,  426.  Now  whether  this  equality  of  dignity  refers 
alone  to  the  object  or  purpose  of  negotiability,  or  whether  it  re- 
lates to  and  declares  a  general  equality,  it  is  still  proof  that  for 
some  purposes  the  legislature  have  abolished,  in  this  state,  the 
technical  distinctions  between  notes  and  bonds.  From  that  act, 
therefore,  we  derive  confirmation  of  our  opinion.  I  am  aware 
that  the  act  of  South  Carolina,  of  which  ours  is  a  literal  copy, 
has  received  there  a  different  construction.  See  The  Executors 
of  Harbison  v.  The  Administratora  of  Giles,  1  Bay,  276;  Rippon*9 
Executors  v.  Townsend's  ExeouiorSy  Id.  446.  Ours,  however, 
seems  to  us  to  be  the  more  reasonable  construction,  and  founded 
in  the  better  policy.  The  court  below  held  that  promissory 
notes  are  not  embraced  in  the  words  bonds  or  other  obligations, 
as  used  in  section  ten  of  the  act  of  1792,  and  that  decision  we, 
for  the  reasons  given,  reverse. 

The  presiding  judge  instructed  the  jury,  that  the  payee  or 
indorsee  of  a  promissoiy  note,  has  no  right  of  preference  in  the 
order  of  payment  by  the  administrator,  over  a  surety,  who  has 
paid  the  debt.  This  question  has  been  determined  by  this  court, 
in  accordance  with  the  opinion  of  the  circuit  judge  in  this  case. 
The  question  was  made  and  argued  at  the  last  Gassville  term  of 
this  court.  To  the  opinion  carefully  prepared,  in  that  case,  I 
now  refer,  believing  it  unnecessaiy  to  repeat  the  argument  here: 
Lumpkin  v.  Mills,  4  Ga.  Sup.  Ct.  343. 

He  also  determined  that  the  claim  of  the  Laneys,  founded 
on  a  covenant  of  warranty  in  a  deed,  broken  by  eviction,  ranked 
as  a  specialty,  to  be  paid  in  average  and  proportion  with  other 
specialties,  and  a  measure  of  damages  upon  a  breach  of  a  war- 
ranty of  title  to  lands,  is  the  purchase  money,  with  interest  from 
the  time  of  the  purchase.  Both  of  which  decisions  we  aSSrm. 
About  the  former  of  these  propositions,  I  apprehend  there  can 
be  no  doubt.  The  warranty  is  an  obligation — instrument  under 
seal.  When  there  is  a  breach,  the  law  considers  the  damage  as 
due.  It  is  a  debt  by  specialty.  '*  Debts  by  specialty,"  says 
Blackstone,  "  are  such,  whereby  a  sum  of  money  becomes,  or  is 
acknowledged  to  be  due,  by  deed,  or  instrument  under  seaL 
Such  as  by  deed  of  covenant,  by  deed  of  tsaie,  by  lease  reserr- 
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ing  rent,  or  by  bond  or  obligation:"  2  BL  Com.  466;  I^oMer  y, 
Thnia,  1  Binn.  264,  266;  Cox  y.  Joseph,  6  T.  B.  807;  Mitsson  y. 
May,  3  Yes.  &  B.  194;  2  Wms.  Ex.  747,  748;  Plumer  y.  ifor- 
cten^,  3  Bnrr.  1380;  FremouU  y.  jDee^ire,  1  P.  Wms.  429;  Lang- 
ley  y.  FarUmg,  1  Dick.  316. 

The  question  as  to  the  measure  of  damages  upon  the  breach 
of  a  coyenant  of  warranty,  has  diyided  the  most  learned  jurists 
of  this  countiy .  Some  haye  held  that  the  yendee  is  entitled  to  re- 
cover the  yalue  of  the  land,  at  the  time  of  eviction,  including  its 
natural  appreciation  of  course,  and  no  more  than  its  value  then, 
if  it  has  depreciated;  others  haye  held  that  he  is  entitled  to  re« 
ooyer  the  yalue  of  the  land  at  the  time  of  eviction,  including 
{he  improvements  which  may  have  been  put  upon  it;  whilst  the 
majority  of  jurists,  and  of  the  courts  of  this  country,  and  of  the 
courts  of  England,  have  adopted,  as  the  most  equitable,  most 
permanent,  and  expedient  rale,  the  purchase  money  with  inter- 
est from  the  time  of  purchase.  A  great  deal  may  be  said  in 
favor  of  allowing  the  vendee,  the  value  of  the  premises  at  evic- 
tion. Forcible  illustrations  are  given  in  the  books  of  its  equity* 
On  the  contraiy,  equally  striking  illustrations  are  furnished  of 
its  hardships.  In  relation  to  which,  I  remark  that  no  rale  of 
law  can  be  safe  which  is  founded  upon  extreme  cases.  The  best 
rules  are  those  which,  upon  general  principles,  operate,  in  the 
main,  most  beneficially  to  entire  communities;  which  are  uni* 
form,  and  by  their  simplicity  are  most  easily  understood.  The 
rule  last  adverted  to  has  not  these  elements  of  optimism,  per- 
haps I  should  say,  of  utility.  It  is  not  uniform,  for  in  some 
eases  under  its  operation,  as  in  case  of  great  appreciation  in  the 
value  of  the  land,  the  vendee  gets  more  than  is  equitable,  and 
in  others,  as  where  there  is  a  great  depreciation,  he  gets  less. 
So  also  vice  versa,  it  is  not  uniform  as  to  the  vendor.  In  favor 
of  the  purchase  money  with  the  interest,  it  may  be  said  that  it 
is  a  uniform  rale;  it  is  easy  of  comprehension;  easy  of  proof; 
and  more  than  all  this,  it  is  a  criterion  of  recovery  and  liability, 
which  the  parties  may  always  establish  for  themselves.  It  is 
right  upon  principle;  it  is  the  rule  of  the  common  law,  and  has 
received  the  sanction  of  the  courts  of  a  majority  of  the  states  of 
our  union.  The  histoiy  of  it,  at  common  law,  vrill  show  that  it 
has  and  does  obtain  in  England. 

The  ancient  covenant  of  warranty  v^as  a  real  covenant,  bind* 
ing  upon  the  covenantor  and  the  heir.  In  suits  upon  this  cov- 
enant, the  recovery  was  in  other  lands  equivalent  in  value  to  the 
land  sold,  at  the  time  of  the  sale.    There  is  no  doubt  but  this 
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was  the  mode  and  measure  of  recoveiy  upon  the  old  coyenants 
of  warranty.  In  feudal  times,  lands  were  esteemed  more  highly 
than  money,  for  reasons  growing  out  of  feudal  institutions,  and 
the  anti-oommercial  tendencies  of  the  age.  Hence  the  recoyeiy 
was  in  lands.  But  what  is  important  to  notice  is,  that  in  the 
earliest  days  of  the  common  law,  the  measure  of  recovery  was 
the  value  of  the  land  at  the  time  the  warraniy  was  made :  Bracton 
de  Warrantia,  lib.  6,  c.  13,  sec.  6;  Bro.,  tit.  Voucher,  pi.  69; 
Id.,  tit.  Becover  in  Value,  pi.  59;  Year  Book,  30  Edw.  HE., 
146;Id.  19;  Hen.  VI.,46a,  61a;-BaBe<v.-BaZK  Godb.  151;Qlanv.» 
lib.  3,  c.  4;  Fletce,  lib.  6,  c.  23,  sees.  3, 4;  2  Roll.  Abr.  772,  778; 
Humphreys  v.  Knight,  Cro.  Car.  456;  4  Kent's  Com.  475;  Pitcher 
V.  Livingston,  4  Johns.  1  [4  Am.  Dec.  229]. 

Inasmuch  as  a  personal  action  would  not  lie  upon  the  cov- 
enant of  warranty,  and  when  the  value  of  money  relatively  to 
lands  had  risen,  in  consequence  of  the  revival  of  commerce  and 
the  giving  way  of  feudal  institutions  and  policy,  and  after  the 
introduction  of  alienations  by  bargain  and  sale,  a  new  species  of 
covenant  was  devised,  to  wit,  the  personal  covenants  of  this 
day.  Purchasers  of  land  desired  the  personal  security  of  the 
vendor,  and  hence  are  covenants  of  warranty,  of  seisin,  and  cov- 
enants for  quiet  enjoyment,  etc.  Although  we  thus  find  en- 
grafted upon  the  common  law  a  new  security  and  a  new  remedy, 
yet  we  find  no  alteration  made  in  the  rule,  as  to  the  measure  of 
the  covenantor's  liability  upon  a  breach.  That  continued  the 
same.  I  believe  there  is  no  case  in  the  English  books  to  show 
the  contrary.  The  recovery,  instead  of  being  in  lands,  as  for- 
merly, is  now  in  money,  yet  the  amount  of  it  is  regulated  by  the 
value  of  the  land  at  the  time  of  the  sale,  and  that  is  considered 
to  be  what  the  parties  estimated  it  at,  to  wit,  the  purchase 
money.  Upon  eviction,  the  grantee  recovers  the  purchase 
money,  with  interest,  the  interest  being  allowed  to  countervail 
his  liability  for  mesne  profits:  Fielder  v.  Starbin,  1  H.  Bl.  17; 
Flureau  v.  ThomhUl,  2  W.  Bl.  1078;  4  Kent's  Com,  476;  Pitcher 
V.  Livingston,  4  Johns.  8  [4  Am.  Dec.  229]. 

Such  is  the  rule  of  the  common  law,  and  it  is  right  upon 
principle.  The  covenant  in  this  case  was  a  covenant  of  warranty 
of  title.  There  was  no  covenant  for  quiet  enjoyment,  none 
against  incumbrances.  And  as  before  stated,  there  was  an  evic- 
tion by  judgment  in  ejectment.  The  decision  we  now  make, 
therefore,  is  in  reference  alone  to  the  case — ^that  is,  it  applies  to 
a  covenant  of  warraniy  upon  eviction.  What  would  be  the 
measure  of  damages  upon  a  breach  of  a  covenant  for  quiet  en« 
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joymenty  'when  the  breach  does  oot  extend  to  a  breach  of  a  cov- 
enant of  seisin  in  the  same  deed,  or  in  a  case  where  there  is 
only  a  covenant  for  quiet  enjoyment,  we  do  not  now  determine. 
I  will  only  remark,  that  in  case  there  is  only  a  covenant  for 
quiet  enjoyment,  and  the  breach  of  that  amounts  to  a  total 
failure  of  title.  Chancellor  Kent  holds  (and  many  other  eminent 
men),  that  the  rule  of  damages  is  the  purchase  money,  with  in- 
terest, and  no  more.  And  further,  that  when  the  covenant  for 
quiet  enjoyment  follows  a  covenant  of  seisin  in  the  same  deed, 
the  intent  of  ths.  instrument  appears  to  be,  that  the  one  cove- 
nant is  merely  auxiliary  to  the  other;  one  referring  to  the  title, 
and  the  other  to  the  enjoyment  of  that  title.  A  breach  of  the 
latter  involves  a  breach  of  the  former.  It  would  seem  to  be 
unreasonable,  that  a  purchaser  should  recover  upon  the  cov- 
enant of  seisin  the  full  value  of  the  estate,  and  also  Additional 
damages  for  being  disturbed  in  the  enjoyment  of  that  estate. 
There  are  no  precedents  at  common  law  for  the  recovery  of 
more  damages  in  the  covenant  for  quiet  enjoyment,  than  under 
a  covenant  of  seisin.  The  covenant  of  seisin  draws  after  it^  the 
covenant  for  quiet  enjoyment.  **  Omne  magua  corUinet  in  se 
miniL8," 

I  say,  however,  that  to  my  mind  the  rale  of  the  common  law 
is  right  on  principle.  In  this  contract,  as  in  all  others,  the 
rule  of  construction  is  the  intention  of  the  parties.  What  is 
that?  The  grantor  covenants  that  the  grantee  shall  be  undis- 
turbed in  his  title.  He  undertakes  that  the  title  in  the  hands 
of  the  grantee  is  good  and  will  continue  good.  The  land  and 
its  value  is  the  subject-matter  of  the  contract.  The  grantor  does 
not  look  beyond  the  immediate  transaction;  that  is  perfect  in 
itself.  It  embraces  a  sale — a  transfer  of  title — ^a  payment  of  a 
fair  equivalent  by  the  purchaser,  and  an  undertaldng  by  the 
vendor,  to  save  him  harmless  from  a  failure  of  title.  He  (the 
vendor)  can  not  be  presumed  to  contract  in  reference  to  any 
future  condition  of  the  estate  which  he  sells,  either  to  his  loss 
by  its  natural  appreciation,  or  its  actual  improvement,  or  to  his 
gain  by  its  depreciation.  He  does  not  submit  himself  and  his 
heirs  to  the  contingencies  which  run  through  many  years,  much 
less  can  he  be  understood  as  contracting  for  a  liability  to  pay 
for  improvements,  which  rest  altogether  within  the  discretion, 
or  caprice,  or  folly  of  the  purchaser.  Wise  men  do  not  so  con- 
tract. They  avoid  future  chances  of  loss  or  disturbance,  and 
repose  upon  what  is  written.  A  vendor,  for  example,  honafide^ 
sells  for  a  fair  price  one  hundred  acres  of  wild  land.    It  be- 
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comes  {he  site  of  a  city,  and  its  appreciation  rises  to  millions^ 
and  the  title  foils.  It  is  to  be  presumed  that  he  guaranteed  to 
file  purchaser,  upon  a  contract  "which,  perhaps,  did  not  inyolye 
a  thousand  dollars,  the  payment  of  millions.  In  this  countay, 
and  at  this  day,  such  a  case  is  not  merely  hypothetical.  It 
would  seem  that  if  he  were  thus  liable  when  the  title  fails,  there 
would  be  some  equity  in  allowing  him,  in  case  of  such  appre« 
ciation,  the  title  remaining  good,  to  share  it  with  the  purchaser. 
Yet  such  an  idea  has  never  received  the  least  countenance. 

On  the  other  hand,  the  purchaser  takes  the  title  for  what  that 
is  worth  at  the  time.  The  future  appreciation,  or  depreciation^ 
is  a  chance  which  he  takes  with  it.  The  improvements  are  with 
him,  bi;t  he  has  the  right  to  ask  security  against  the  failure  of 
the  title.  He  may  ask  security  in  any  amount;  covenants  of  any 
kind;  but  he  asks  and  takes  security  against  the  failure  of  title 
alone.  It  is  a  personal  security — ^it  is  available  to  him  in  money. 
He  estimates  the  value  of  the  title  in  the  sum  he  agrees  to  pay 
for  it;  he  makes,  by  his  contract,  the  purchase  money  the  meas- 
ure of  the  value  of  the  title,  and  takes  security  in  that  amount. 
Such  seems  to  me  to  be  the  intention  of  the  parties,  and  they 
ought  to  be  held  to  their  contract.  It  is  right  that  the  vendor 
should  pay  interest,  because  he  has  had  the  use  of  the  purchas- 
er's money,  and  is  presumed  to  have  made  interest;  it  is  right 
that  the  purchaser  should  receive  interest,  for  although  he  has 
had  the  use  of  the  land,  its  rents,  issues,  and  profits,  yet  he  is 
liable  to  refund  them  to  him  who  has  the  paramount  titie.  He 
seems  to  be  the  favored  person;  for  at  law  he  gets  the  land  and 
the  improvements.  Yet,  not  always  so  in  equity,  for  it  is  set- 
tled, that  if  he  is  compelled  to  go  into  a  court  of  equity  to 
assert  his  titie  (upon  the  principle  that  equity  must  be  done  by 
him  who  asks  it),  an  allowance  will  be  made  in  favor  of  the 
purchaser,  in  most  cases,  for  his  improvements.  If  he  has  acted 
bona  fide,  without  notice  of  the  owner's  titie,  a  court  of  equity, 
in  decreeing  an  account,  will  allow  him  to  deduct,  therefrom,  a 
due  compensation  for  them:  Story's  Eq.,  sees.  799, 1237;  Sug. 
Vend.  c.  16,  sec.  10,  pp.  720,  721,  7ih  ed.;  FiUnam  v.  Biichie, 
6  Paige,  390,  406,  406;  Green  v.  Biddle,  8  Wheat.  1. 

The  purchaser,  however,  can  not  himself  move  in  a  court  of 
equity  for  such  compensation;  and,  for  the  life  of  me,  I  can  see 
no  reason  why  he  should  not:  Sug.  Vend.,  c.  16,  sec.  10,  p.  722; 
Moore  v.  Cable,  1  Johns.  Ch.  886;  Green  v.  Winter,  1  Id.  26,  39 
[7  Am.  Dec.  476];  Story's  Com.  on  Eq.  799;  Putnam  v.  RUchie, 
6  Paige,  390.    I  understand  the  technical  reason  why  he  can 
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not»  but  I  see  no  reason  Yfhj  he  maj  not  upon  principle. 
Just  such  a  reason  (to  wit,  that  the  purchaser  is  the  moTant)^ 
as  precludes  him  £rom  an  allowance  for  his  improTements,  when 
there  is  no  fraud  on  his  part,  and  when  he  is  without  notice  of 
the  true  owner's  title,  ought  to  be  overridden  and  broken  down 
by  the  courts  of  chancery — courts  which  are  said  to  look  to 
substance,  and  not  to  forms.  Whether  he  is  a  complainant  or 
defendant  in  equify,  his  equity  remains  the  same.  I  know  of 
no  principle,  equal  and  good,  which  can  take  the  money,  or  the 
value  of  any  kind  which  belongs  to  A.,  and  appropriate  it  to  B, 
It  would  seem  to  be  just  that  the  legal  title  of  the  trae  owner 
should  be  held  incumbered  with  the  equity  of  the  tenant,  grow« 
ing  out  of  his  improvements,  whatever,  in  each  case,  they  might 
be  proven  to  be.  The  rule  of  the  common  law,  as  to  damages, 
is  said  to  operate  with  great  severity  upon  purchasers,  where 
the  vendor  has  acted  in  bad  faith,  as  where  he  has  either  fraud- 
ulently  withheld  the  truth,  or  suggested  falsehood  in  relation  to 
the  titie.  But  for  this,  it  may  be  replied,  the  grantee  may  have 
an  action  on  the  case,  in  the  nature  of  a  writ  of  deceit,  and 
recover  to  the  full  extent  of  his  loss:  Cruise,  tit.  88,  c.  6,  sec. 
57;  1  Inst.  884,  a,  n.  1;  Brod  v.  Raymond,  2  Oai.  198  [2  Am. 
Dec.  228];  1  Fonbl.  Eq.  866;  1  Com.  Dig.  286  a,  8;  Van  Ness, 
J.,  in  Pitcher  v.  IdvingsUm,  4  Johns.  12  [4  Am.  Dec.  229]. 

In  the  United  States,  the  weight  of  authority  is  in  faVor  of 
the  role  as  enforced  at  common  law:  See  StacUs  v.  The  Esc^rs  of 
Ten  Eych,  8  Cai.  Ill  [2  Am.  Dec.  254];  Pitcher  y.  Livingston, 
4  Johns.  1  [4  Am.  Dec.  229];  Bennet  v.  Jenhine,  13  Id.  60;  Mars* 
ion  V.  BtMs,  2  Mass.  488  [8  Am.  Dec.  61];  Caswea  v.  WendeU, 
4  Id.  108;  Smiih  v.  Strong,  14  Pick.  128;  Sterling  v.  Peet,  14 
Conn.  246;  Bendery.  Ihmberger,  4  Dall.  441;  Wilson  v.  Forbes, 
2  Dev.  (N.  O.)  80;  Seamore  v.  Harlan,  8  Dana,  416;  Tapleyy. 
Labeaume,  1  Mo.  662;  Bussett  v.  Thom,  Id.  891;  Earle  v.  Middle^ 
4on,  1  Cheves'  L.  and  Eq.  (S.  C.)  127;  Buchnaster  v.  Grundy, 
1  Scam.  812,  818;  Sumner  v.  WUliams,  8  Mass.  168,  221  [6  Am. 
Dec.  88];  Hinmng  v.  WUhers,  2  Treadw.  Const.  684;  Ware  v. 
WeaihndU,  2  McCord,  418;  Bond  v.  QuatOebaum,  1  Id.  684  [10 
Am.  Dec.  702];  Iblbot  v.  Bedford,  Cooke  (Tenn.),  447;  Lowther 
V.  Commonweatth,  1  Hen.  &  M.  202;  Crenshaw  v.  Smith,  6  Munf . 
416;  Stout  V.  JacJtson,  2  Band.  182;  Stewart  v.  Drake,  4  Halst. 
189;  Cox  V.  Strode,  2  Bibb,  272  [6  Am.  Dec.  608];  Threlkeld  v. 
FUzhugh,  2  Leigh,  451;  Undley  v.  Lulein,  1  Blackf.  266,  note; 
Sheets  v.  Andrews,  2  Id.  274;  Backus  v.  McCoy,  8  Ohio,  221  [17 
Am.  Dec.  686];  Leland  v.  Stone,  10  Mass.  469;  TapUy  v.  Im* 
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heaume,  1  Mo.  660;  Stubbs  t.  Page,  2  Oieenl.  878;  Bonta  t.  JfO- 
ler,  1  litt  250;  Cummins  t.  iTennfidy,  8  Id.  118  [14  Am.  Dec. 
46];  JUdrUn  v.  Long,  8  Mo.  891. 

The  circnit  judge  held,  that  judgments  obtained  against  the 
administrator,  Flewellen,  had  no  preference  in  the  distribution 
of  the  assets  among  creditors,  over  debts  of  the  same  or  higher 
giade,  not  in  judgment.  At  common  law,  a  creditor  who  sues 
and  reduces  his  debt  to  judgment,  has  preference  over  debts  of 
fhe  same  dignity,  not  in  judgment,  but  no  preference  oybt  debts 
of  higher  dignity  not  in  judgment.  To  the  extent  of  a  prefer^ 
ence  over  debts  of  equal  dignify  with  that  upon  which  his  judg* 
ment  is  founded,  the  diligence  of  the  judgment  creditor  alters* 
the  course  of  administration,  and  no  further:  Ashley  y.  Pocock, 
8  Atk.  208;  Wentworth's  Office  of  Executors,  14th  ed.,  270;  1 
Wms.  Ex.  729;  Wooiering  y.  Stetoart  et  dl.,2  Yeates,  488;  ScoU 
v.  Ramsay,  1  Binn.  221;  Prewsi  t.  MchoUs,  4  Yeates,  479.  Our 
statute  expressly  precludes  any  preference  between  debts  of 
equal  dignity,  where  there  is  a  deficiency  of  assets,  "  except  in 
oases  of  judgments,  mortgages  that  shall  be  recorded,  from  the 
time  of  recording,  and  executions  lodged  in  the  sheriff's  office^ 
the  eldest  of  which  shall  be  first  paid,  or  in  those  cases  where  a. 
creditor  shall  have  a  lien  on  any  part  of  the  estate:"  Prince,  229. 
By  which  we  understand  that  liens  by  judgment,  mortgage,  or 
otherwise,  against  the  estate,  shall  be  respected  according  ta 
iheir  dates.  These  exceptions  apply  to  liens  only,  existing  at 
the  death  of  the  testator  or  intestate.  As  then  among  creditors,, 
both  at  law  and  in  equiiy ,  the  grade  of  debts  is  to  be  ascertained 
by  the  nature  of  the  debts,  as  they  exist  at  the  death  of  the  de- 
oedent.  This  is  settled  by  our  statute,  and  the  administrator 
must  abide  it  at  his  peril.  He  may  go  into  equity,  as  he  has- 
done  in  this  case,  and  ask  a  decree  for  direction;  and  creditors 
may  also  resort  to  a  court  of  chancery  to  compel  a  distributioa 
of  assets;  but  in  either  case  the  legal  priority  of  debts,  as  fixed 
by  the  statute,  remains  the  same.  On  this  point,  the  judgment 
of  the  court  below  is  affirmed. 

The  counsel  for  the  creditors  who  obtained  judgment  against, 
the  administrator,  maintained  in  the  court  below,  and  insisted 
before  this  court,  that  the  administrator,  haTing  failed  to  plead 
in  defense  of  their  actions  against  him,  the  claim  of  the  Laneys, 
founded  on  their  coTenant  of  warranty,  if  by  now  letting  in 
iheir  claim  to  share  in  the  assets  of  the  estate,  their  judgments 
are  not  fully  paid,  the  administrator  should  be  held  personally^ 
liable  for  the  deficit.    They  asked  the  circuit  judge  so  to  charge^ 
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which  he  declined  to  do.  The  evidence  on  the  record  does  not 
show  that  the  adnunistrator  had  notice  of  any  defect  in  the  title 
to  the  lands  sold  by  his  intestate '  to  Laney,  at  the  time  these 
judgments  were  rendered  against  him;  and  it  does  show  that 
the  breach  of  the  warranty  by  eviction,  occurred  after  the  judg- 
ments were  rendered.  As  between  creditors,  we  have  seen  the 
effect  of  these  judgments.  The  assets  being  in  the  hands  of  a 
court  of  chancery,  for  distribution,  it  was  competent  for  that 
court  to  let  in  the  claim  for  damages  founded  on  a  broken  cov- 
enant, according  to  the  digniiy  of  that  debt,  as  fixed  by  law. 
But  this  does  not  relieve  the  administrator  from  any  personal 
liability  which  has  attached  to  him  by  reason  of  a  failure  to 
plead,  or  of  a  defective  plea. 

It  is  his  duty  when  sued,  so  to  plead  as  to  protect  all  the 
creditors  of  whose  debts  he  has  notice,  in  their  rights,  accord- 
ing to  the  dignity  of  their  debts,  as  established  by  law;  and  if 
he  fail  to  do  so,  he  becomes  personally  responsible.  He  is 
cognizant  of  the  amount  of  assets  in  his  hands — ^it  is  his  duty 
and  also  his  interest  to  exhibit  the  assets — ^his  actings  and  do- 
ings in  the  administration — the  debts  due,  their  digniiy,  etc., 
and  cause  a  judgment  to  be  entered,  which  vnll  protect  all  par- 
ties in  interest,  and  himself  also,  and  if  this  can  not  be  done  at 
law,  he  has  the  right  to  invoke  the  aid  of  a  court  of  chancery. 
If,  therefore,  there  were  demands  against  him,  of  which  he  had 
notice,  of  equal  digniiy,  and  of  greater  amount  than  the  value 
of  the  assets  in  his  hands,  at  the  time  of  the  rendition  of  these 
judgments,  and  he  failed  to  plead  them,  so  as  to  protect  him- 
self, he  is  individually  chargeable,  and  equiiy  will  not  disturb 
the  relation  which  the  law  has  established  between  himself  and 
the  judgment  creditors. 

We  hold,  however,  that  inasmuch  as  it  does  not  appear  that 
that  the  administrator  had  notice  of  any  debt  due  on  this  cov- 
enant of  warranty,  at  the  time  the  judgments  were  rendered, 
the  breach  of  that  covenant  not  in  fact  occurring  until  after- 
wards, he  is  not  guiliy  of  a  devastavit  in  not  pleading  it.  Until 
the  condition  of  a  contingent  security  is  broken,  the  adminis- 
iiator  may  not  respect  it,  as  a  debt  due.  They  do  not  stand  in 
the  way  of  debts  of  inferior  dignity.  The  payment  of  a  simple 
contract  debt,  before  a  bond  conditioned  for  indemnity,  is  good, 
if  no  breach  has  taken  place.  It  is  settled,  that  if,  subsequently 
to  the  payment  of  a  simple  contract  debt,  the  contingency 
should  happen  tipon  which  a  bond  is  payable,  and  it  is  put  in 
suit,  the  plea  of  the  payment  of  the  simple  contract  debt  will 
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be  a  good  defense  for  an  executor.  Aside  from  the  dootrine 
which,  as  stated,  regulates  contingent  securities,  an  executor  or 
administrator  is  not  guilty  of  a  devastavit,  if  he  fail  to  plead  a 
debt  of  which  he  has  not  had  notice.  As  to  these  points,  see 
Harri8on*8  Case,  6  Coke,  28;  Philipa  v.  Echard,  Cro.  Jac.  8; 
MOea  V.  Sherfield,  Id.  102;  Woodcock  v.  Foxe,  1  Roll.  Abr.  925; 
Bobinston  v.  lYancia,  Bridg.  79;  S.  C,  sub  nom,  Robson  v.  Fran- 
ci8, 1  Boll.  Abr.  926,  tit.  Executors,  2,  pi.  3;  1  BoU.  405,  pi.  36; 
Lancy  v.  Fairechild,  2  Vem.  101;  Hawkins  v.  Day,  Ambl.  160; 
S.  C,  Dick.  155;  Bead  v.  BlurU,  5  Sim.  567;  2  Wm^.  Ex.  745, 
746.  As  to  notice,  see  2  Bac.  Abr.  82,  tit.  Executors,  (L);  2 
Fonbl.  Eq.,  b.  4,  pt.  2,  c.  2,  sec.  2,  note  (n);  Harman  y.  Harmon, 
2  Show.  492;  S.  C,  3  Mod.  115;  Brooking  y.  Jennings,  1  Id. 
175;  Davies  y.  Mankhouse,  Fitzgib.  76;  Bull.  N.  P.  178;  2  Wms. 
Ex.  751,  752;  Prince's  Dig.  229. 

The  relation  which  Smith,  who  claims  to  be  a  creditor  of 
the  estate  of  Harris,  bears  to  the  caeie,  requires  a  more  minute 
exposition  than  has  yet  been  giyen.  He  (it  appears  from  the 
record)  sold  a  tract  of  land  to  Harris,  in  his  life-time,  taking 
his  notes  for  the  purchase  money,  and  executing  to  him  his 
bond  for  titles,  when  they  were  paid.  A  judgment,  for  say  half 
the  sum,  was  obtained  against  Harris  before  his  death,  the 
greater  part  of  which  has  been  paid.  Smith  was  indebted  to 
one  Hays,  about  the  amount  of  ttie  remainder  of  the  purchase 
money  for  the  land,  not  in  judgment.  It  was  agreed  between 
Harris  and  Smith,  that  Hiuiis,  in  payment  of  that  balance, 
should  take  up  Smith's  note  to  Hays,  by  substituting  his  own, 
with  Smith  as  surety,  which  was  done,  and  at  the  same  time, 
there  was  a  yerbal  understanding  or  agreement  between  them, 
that  Smith  should  hold  the  legal  title  to  the  land,  as  a  security 
against  his  suretyship  on  the  note,  and  if  he  had  it  to  pay,  that 
the  original  debt  should  be  considered  still  due.  Previous  to 
this  time,  however,  Harris  had  sold  the  land  to  Noah  Laney, 
and  made  a  deed  to  him,  with  the  covenant  of  warranty,  upon 
which  covenant  the  claim  of  the  heirs  of  Noah  Laney,  of  which 
I  have  before  treated  at  large,  is  predicated.  This  sale  was 
known  to  Smith,  at  the  time  of  the  substitution  of  Harris'  note 
for  his,  to  Hays,  and  of  the  verbal  agreement  aforesaid.  Laney 
had  no  notice  of  Smith  being  still  the  holder  of  the  legal  title 
to  the  land.  Smith  paid  the  note  of  Harris  to  Hays  as  surety. 
Afterwards  he  brought  suit  for  the  land  in  Alabama,  and  recov- 
ered it  upon  his  title,  evicting  the  heirs  and  distributees  of 
Noah  Laney.    Upon  this  state  of  the  facts.  Smith  claims,  that 
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the  substiiation  of  Harris*  note  for  his,  to  Hays,  was  not  a  pay- 
ment by  Harris  of  the  debfc,  or  balance  of  the  debt  dne  to  him 
for  the  land,  and  that  he  is  still  a  creditor  of  the  estate  of  Har- 
ris, upon  the  original  contract  of  sale,  and  as  such,  entitled  in 
equity,  to  be  first  paid  out  of  the  assets  in  the  hands  of  the  ad- 
ministrator. We  consider,  that  the  substitution  of  Harris'  note 
for  Smith's,  to  Hays,  was,  in  law  and  in  equity,  a  payment  to 
that  amount  of  the  purchase  money  due  by  Harris  for  the  land, 
and  extinguished  all  claim  for  it  against  the  administrator  grow- 
ing out  of  the  original  contract  of  sale. 

Upon  that  payment  Harris  was  entitled  to  a  deed  for  the  land, 
and  now  in  chancery,  upon  all  the  facts  of  this  case,  must  be 
considered  as  acquitted  from  all  obligations  growing  out  of  the 
contract  of  sale.  The  verbal  agreement  could  not  reinvest  Smith 
with  the  rights  which  he  originally  held  under  the  contract  of 
sale.  That  is  an  independent  transaction.  He  could  not  dis- 
charge and  reaffirm  that  contract  at  the  same  time.  Perhaps,  if 
the  land  had  not  been  at  the  time  sold  to  Laney,  with  the  knowl- 
edge of  Smith,  or  if  Smith  had  not  elected  to  pursue  his  legal 
rights  against  the  land,  we  might  consider  the  equities  between 
Smith  and  the  estate  of  Harris,  as  different  from  what  we  now 
consider  them.  The  contract  of  49uretyship  must  stand  on  its 
own  bottom.  Smith  having  paid  the  debt  of  his  principal, 
Harris,  to  Hays,  is  subrogated  to  all  the  rights  of  the  payee,  in 
the  distribution  of  those  assets.  As  we  now  rule,  he  is  let  into 
a  jpro  rata  participation,  as  a  specialty  creditor,  the  debt  for 
which  he  was  surety  being  by  note,  and  notes  being  classed  by 
our  statute  with  bonds,  or  other  obligations. 

But  let  it  be  conceded  that  the  verbal  agreement,  to  wit,  that 
if  Smith  as  surety  had  the  debt  to  pay,  the  original  considera- 
'tion  money,  to  that  amount,  is  to  be  considered  as  due,  is  oper- 
ative on  this  case,  then  how  stand  the  equities  between  himself 
and  the  estate?  What  kind  of  case  does  Smith's  answer  make  ? 
He  sells  land  to  Harris  and  takes  his  notes  for  the  purchase 
money,  binding  himself  in  a  bond  to  make  titles  when  the  pur- 
chase money  is  paid.  One  half  the  money  he  has  collected.  He 
enters  into  an  agreement  with  Harris,  by  virtue  of  which  Harris 
is  to  take  up  his  notes  to  Hays  for  the  amount,  say  of  the  other 
half,  with  his  own  note,  he.  Smith,  becoming  his  surety,  with  a 
further  understanding,  that  if  he  pays  it  as  surety,  the  purchase 
money  is  then  to  be  considered  as  due  and  owing.  He  pays  as 
surety.  At  the  time  of  this  arrangement  the  land  was  sold  under 
covenant  of  warranty  to  Laney,  and  this  sale  was  known  to 
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Smith.  Electing  to  seek  payment  of  this  purchase  money,  by 
resorting  to  his  legal  title,  and  thus,  as  wq  hold,  rescinding 
his  contract  of  sale  to  Harris,  he  brings  ejectment  for  the  land 
against  Laney,  the  assignee  of  Harris,  and  recovers  it,  and  now 
holds  it.  By  this  eviction  there  is  a  breach  of  Harris'  cove- 
nant to  Laney,  and  by  the  voluntary  act  of  Smith,  his,  Laney's, 
claim  for  damages  is  brought  down  upon  the  estate;  which  claim 
this  court  is  compelled  to  allow.  And  now,  in  a  court  of  chan- 
cery, having  received  in  cash  one  half  his  purchase  money; 
having  recovered,  and  now  holding  the  entire  tract  of  land; 
having  voluntarily  resorted  to  his  security  in  the  land  for  the 
balance  of  his  purchase  money,  and  thereby  caused  a  breach  of 
the  covenant  to  Laney,  and  charged  Harris'  estate  with  the  value 
of  the  land  and  interest  at  the  time  of  the  sale — ^he  asks  that^  in 
addition  to  all  this,  he  shall  be  paid  the  balance  of  the  purchase 
money.    The  equities  are  against  him. 

The  estate  of  Harris,  if  his  claim  is  allowed,  would  lose  the 
land  and  all  the  purchase  money.  As  chancellors,  we  are  con- 
strained to  hold  him  to  his  election.  He  has  elected  to  rescind 
the  contract  of  sale.  He  can  not  now  claim  in  inconsistent,  an* 
tagonist  rights.  He  can  not  como  here  afiBrming  the  contract 
and  ask  his  purchase  money,  whilst,  at  the  same  time,  renounc- 
ing it,  he  claims  the  land.  He  must  do  equity,  if  he  is  to  be 
allowed  equity.  Had  he  offered  in  his  answer  to  convey  the 
land  to  the  estate  of  Harris,  the  case  would  be  different.  He  i& 
to  receive  equity  according  to  the  case  he  makes.  He  oocupieft 
before  this  court  the  position  of  a  vendor,  seeking  a  specific  per- 
formance of  his  contract,  under  such  circumstances  as  are  stated 
in  his  answer.  Could  he,  under  such  circumstances,  have  a  de- 
cree? I  apprehend  no  chancellor  would  grant  it.  Our  judg- 
ment, therefore,  is,  that  he  refund  the  purchase  money  which 
he  has  received,  with  interest,  and  that  he  be  excluded  from  all* 
participation  in  the  assets  of  this  estate,  on  account  of  the  bal- 
ance of  the  purchase  money,  not  received.  And  as  he  is  entitled 
to  share,  on  account  of  his  contract  of  suretyship,  that  the  claim 
of  the  estate  against  him  for  the  purchase  money  paid,  be  ofbei 
with  whatever  dividend,  when  the  account  is  taken,  he  may  be 
entitled  to  as  surety. 

The  administrator,  Elewellen,  was  notified  by  the  Laneys  to 
appear  and  defend  the  suit  for  the  land,  brought  by  Bmitiiy  in 
the  state  of  Alabama.  He  did  not  appear  and  defend,  as  re- 
quired by  the  notice.  The  court  was  requested  to  charge,  that 
in  disregarding  this  notice  he  was  not  guilty  of  a  devaatamif  be* 
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cause  lie  could  not^  in  his  character  as  administrator,  derived 
from  the  authorities  of  Georgia,  become  a  party  to  a  suit  in  Al- 
abama. And  further,  that  inasmuch  as  he  could  not  defend  the 
action  of  ejectment  in  Alabama,  the  recoyery  of  the  land  there, 
was  no  breach  of  the  warranty  of  Harris  to  Lanej.  The  infer* 
ence  which  counsel  sought  to  draw  from  these  two  propositions 
was,  that  the  Laneys  were  not  entitled  to  share,  upon  the  cov- 
enant to  Noah  Laney,  in  the  assets  in  the  hands  of  the  adminis- 
trator. The  court  declined  to  charge  as  requested,  no  doubt 
considering  that  the  pouit  aimed  at  was  coYered  in  his  instruc- 
tion already  given,  that,  if  there  was  a  breach  of  that  coYenant, 
they  should  be  let  in  to  the  distribution.  Upon  this  refusal, 
however,  error  is  assigned,  and  it  becomes  necessary  for  us  to 
express  an  opinion  upon  both  the  propositions. 

An  administrator  or  an  executor  derives  his  authority  from 
his  letters  of  administration  or  testamentary.  As  such,  he  has 
no  power  beyond  the  limits  of  the  state  by  whose  authority 
he  is  invested  with  the  trust.  He  can  not  sue  therefor,  nor 
can  he  be  sued  in  any  other  state.  If  it  becomes  necessary  to 
Boe^  in  behalf  of  the  estate  which  he  represents,  in  a  foreign  state, 
he  must  obtain  letters  of  administration  in  that  state,  according 
to  the  provisions  of  the  law  of  that  state.  If  he  can  not  sue  or 
be  sued  in  a  foreign  state,  he  can  not  be  permitted  to  come  in 
under  a  notice,  and  defend  a  suit  there.  His  official  character, 
derived  from  the  letters  granted  to  him,  in  Georgia,  is  not  recog- 
nized in  Alabama  forany  such  purpose.  He  can  not,  therefore, 
be  liable  as  for  a  devastavit,  in  this  case,  because  he  did  not,  in 
pursuance  of  the  notice  of  the  suit  for  the  land  in  Alabama,  de- 
fend that  suit.  He  is  not  to  be  made  personally  responsible  fox 
not  doing  what  the  laws  of  the  land  will  not  permit  him  to  do: 
Story's  Conf.  L.,  sec.  513;  Lee  v.  Moore,  Palm.  163;  Tourton  v. 
Flower,  3  P.  Wms.  369,  370;  Hood  v.  BurUon,  2  Ves.  35;  AUomey 
Oeneral  v.  Cockerell,  1  Price,  179;  Bum  v.  Cole,  Ambl.  416; 
Lowe  V.  Ihrlie,  2  Madd.  101;  Elector  of  Hesse* a  Gase,  1  Hagg. 
Ecc.  93;  Countess  Da  Gunha's  Gase,  Id.  239;  Fenwick  v.  Sears, 
1  Cranch,  259;  Dixon  v.  Ramsay,  3  Id.  319,  323;  Kerr  v.  Mom, 
9  Wheat.  665;  Armstrong  v.  Lear,  12  Id.  169;  Thompson  v.  Wil^ 
stm,  2  N.  H.  291;  Dichinson  v.  McGraw,  4  Band.  158;  Glenn  v. 
Smith,  2  Gill  &  J.  493;  Steams  v.  Burnham,  5  Greenl.  261  [17 
Am.  Dec.  228];  Goodwins.  Jones,  3  Mass.  514;  Dangerfieldy. 
TkwrOan,  8  Mart.  (N.  S.)  232;  RUey  v.  RHey,  3  Day  (Conn.), 
74  [3  Am.  Dec.  260];  Treco&iick  v.  AvMn,  4  Mason,  16;  Holmes 
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T.  Bemaon,  20  Johns.  229, 265  [11  Am.  Deo.  269];  8mUh  t.  CMo» 
Bank,  5  Pet.  618;  Ik^ler  t.  Bell,  2  My.  &  C.  89, 109. 

It  does  not  follow,  however,  because  the  administrator  could 
not,  and  did  not  defend  the  action  of  ejectment  in  Alabama, 
that  there  was  no  breach  of  the  warranty. 

Eyiction  is  a  breach  of  a  covenant  of  warranty,  and  it  is 
conceded,  by  this  record,  that  the  Laneys  were  evicted  by  judg- 
ment of  a  court  of  competent  jurisdiction  in  the  state  of  Ala- 
bama, and  a  possessoiy  process  issuing  from  that  court.    Thai 
is  sufficient.     The  record  of  the  judgment  in  the  ejectment,  and 
of  all  the  proceedings  had  under  it,  including  the  execution  of  a 
writ  of  possession,  is  appended  to  the  record  brought  up  to  this  . 
court.    The  only  question  is,  what  force  and  e£Eiect  has  that 
judgment  in  Georgia  ?    It  has  the  force  and  effect  of  a  domestic 
judgment.    There  it  would  be  evidence  of  eviction,  notwith- 
standing the  administrator  did  not  appear  and  defend;  it  is  the 
stronger  evidence  of  a  breach,  on  that  account.    Here  it  is  evi- 
dence of  the  same  fact.    It  may  be  impeached  here,  for  fraud; 
and  the  jurisdiction  of  the  court  which  rendered  it,  may  be  in- 
quired into,  or  the  right  of  the  state  of  Alabama,  to  exercise  au- 
thority over  the  persons  who  are  parties,  and  the  subject-matter. 
With  these  limitations,  it  is  to  be  taken  and  held  for  all  pur- 
poses in  our  courts,  as  it  is  taken  and  held  in  Alabama:  Const. 
U.  S.,  sec.  1,  art.  4;  Acts  of  Congress,  May  26, 1790;  March 
27, 1804;  8  Stoiy  on  Const.,  sec.  1307;  Story's  Conf.  L.,  sec. 
609;  LaHne  Y.  Clements,  3  Ga.  426;  MUsy.  Duryee,  7  Cranch, 
481;  Hampton  v.  McConnel,  8  Wheat.  234;  1  Kent's  Com.  243, 
244;  Serg.  Const.,  c.  81-83;  Bisaell  v.  Briggs,  9  Mass.  462,  467 
[6  Am.  Dec.  88];  Shumway  v.  StiUman,  4  Cow.  292  [15  Am.  Deo. 
874];  Borden  Y.  Mich,  16  Johns.  121  [8  Am.  Dec.  225]. 

In  connection  with  this  branch  of  the  case,  it  is  most  con- 
venient to  notice  another  request  of  counsel,  to  wit,  that  the^ 
court  should  instruct  the  jury, « that  if  the  eviction  of  Laney  was 
collusive  and  by  consent  between  him  and  Smith,  it  was  no- 
evidence  of  a  breach  of  warranty.  Such  instruction  would  have 
been  proper.  The  judgment  of  the  court  in  Alabama,  I  have 
stated,  can  be  impeached  here,  for  fraud.  If  there  was  any  evi- 
dence of  such  fraudulent  consent,  it  ought  to  have  been  submit- 
ted to  the  juiy.  We  do  not  say  that  there  was.  An  eviction 
procured  by  fraudulent  consent  is  no  breach  of  a  covenant  of 
warranty  of  titie. 

The  eviction  must  be  upon  titie  paramount.  Proof  of  such 
fhtud  would  preclude  the  idea  of  eviction  upon  titie.    Whether 
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there  was  irand  or  not,  is  a  question  for  the  jury:  Taylor 
T.  BrydeUy  8  Johns.  173;  Emmerson  t.  Propridon  in  Minot^ 
1  Mass.  464  [2  Am.  Dec.  34];  KeUy  t.  Dutch  Church,  2  Hill 
(N.  Y.),  105;  4  Kent's  Com.  471;  Wotian  y.  Hde,  2  Saand« 
178,  notes  7,  8,  10;  Greenby  y.  WUcocks,  2  Johns.  1  [3  Am. 
Dec.  379];  WM  v.  Alexander,  7  Wend.  281;  Beddoe  v.  TFods- 
worth,  21  Id.  121;  Eickeri  y.  Snyder,  9  Id.  416;  Wait  y.  JfimoeQ, 
4  Pick.  87;  MUcheU  y.  TTama^,  5  Conn.  497;  Clarke  y.  McAnvJtty^ 
8  Serg.  &  B.  364;  2>ay  y.  Chim,  10  Wheat.  449;  Simpson  y. 
.£bii7iki7i«,  1  Dana,  306;  Innea  y.  Agnew,  1  Ohio,  387;  Curtis  y. 
Deering,  12  Me.  499. 

liet  the  case  be  remanded,  with  instructions. 


FoBUOH  Adminibtbatob,  Power  or,  to  Sub  ob  sb  Sukd  in  another  statei 
See  Fletcher  v.  Sanders,  32  Am.  Deo.  96;  McNamara  v.  Dwytr,  Id.  627;  Vrwm 
T.  Fan  iTorne,  42  Id.  94;  Atchiwm'a  ffeim  v.  Lindsey,  43  Id.  163,  and  casea 
cited  in  the  notes  thereto.  The  principal  case  is  approved  on  this  point  in 
South  Western  S.  S,  Co.  v.  Paidk,  24  Ghi.  371;  BurU  v.  Duncan,  36  Id.  580; 
CanOhera  ▼.  Corbm,  38  Id.  90;  Turner  v.  Linan,  65  Id.  255.  The  rule  is  now 
ehanged  by  statute  in  Georgia:  Id. 

Ordxk  or  Payxknt  or  Dsbts  or  DscxDurr. — The  terms  "other  obliga- 
tions," in  the  Georgia  statute,  are  held  to  include  all  contracts  in  writing 
and  liquidated  demands  not  otherwise  mentioned:  Smith  v.  MUngton,  14  Ga. 
381;  Williams  ▼.  Price,  21  Id.  509.  A  claim  for  recovery  of  damages  for 
breadi  of  a  bond  for  title  is  a  specialty  debt:  Caldwell  v.  Montgomery,  8  Id. 
109,  ail  citing  the  principal  case. 

Bbkaoh  or  Wabslantt  or  Title,  What  Constitutes:  See  Park  v.  Bates, 
S6  Am.  Deo.  347;  CaXdwdi  ▼.  KirhpaJtrick,  41  Id.  36;  Andrews  ▼.  McCoy,  42 
Id.  669,  and  notes.  The  principal  case  is  approved  on  this  point  in  CUmenis 
T.  Cottins,  59  Ga.  126. 

MxASTJBB  or  Damages  roB  Bbxach  or  Oovsnaiit  or  Wabsantt:  See 
Logan  ▼.  Moulder,  33  Am.  Dec.  338;  Park  v.  Bates,  36  Id.  347;  SaUe  v. 
Lights  Ba^rs,  39  Id  317;  ElUoU  v.  Thompson,  40  Id.  630;  Ck^h  v.  Parr,  45 
Id.  629,  and  notes.  The  measure  of  damages  in  an  action  on  a  bond  for  title 
is  the  value  of  the  land  at  the  time  of  the  sale  and  the  purchase  money  and 
Interest:  Bryant  ▼.  Hambriek,  9  Ga.  134,  distinguishing  the  principal  case. 

Coi£PXM8ATioir  roB  Impbovemknts:  See  Jadcson  v.  Loomis,  15  Am.  Dee, 
862;  French  ▼.  Sedy,  32  Id.  758;  SeoU  v.  Dunn,  30  Id.  177;  Herring  v.  Pot^ 
lard,  40  Id.  663»  and  notes.  The  rule  as  stated  by  Nisbet,  J.,  supra,  on  this 
point,  is  approved  in  Basemore  v.  Danis,  65  Ga.  519,  but  there  is  said  to  haw 
been  no  enlargement  of  the  rule  such  as  Judge  Nisbet  suggests. 

JuDOMSNT  or  SiSTBB  State,  ErTEOT  or:  See  Neweomb  v.  Peek,  44  Am. 
Dec.  340;  Welch  v.  Sykes,  Id.  689;  Ihoer  v.  Coffin,  poet,  and  the  notes  thereto. 

Pabtt  Bbsoindino  Contbact  must  Rescind  in  Toto,  and  so  as  to  plaoe 
the  adverse  party  in  statu  quo  as  nearly  as  possible:  Brycui  v.  Lqfius,  89  Am. 
Deo.  242;  Duncan  v.  Jeter,  Id.  342;  Masson  v.  Bovet,  43  Id.  661;  Bvans  t. 
Gale,  Id.  614;  Clark  v.  Baker,  45  Id.  199,  and  notes. 

Notb  as  Patmknt:  See  Jones  v.  Johnson,  38  Am.  Dec.  760;  Judge  adat 
Fishe,  42  Id.  380;  Steamboat  CharlotU  v.  Hammond,  43  Id.  636;  Parker  ▼, 
Oousisis,  44 Id.  888;  Woff  v.  Funk,  Id.  141;  Lee\.  Fontasne,  Id.  606. 
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Omission  ov  ADMnnsraATOB  to  Plead  No  Assets  or  pkne  (tdmhUtiravU: 
See  PlaU  ▼.  Itohms,  1  Am.  Dec  110:  Parhar  v.  StephsM,  Id.  S57;  Lenoir  ▼• 
TFtfin,  6  Id.  607.  To  the  point  that  an  administrator  most  so  plead  aa  to 
protect  all  the  creditors,  and  that  if  he  &i]a  to  do  so  he  is  himself  liable,  this 
principal  case  is  cited  in  Eagland  ▼.  Jtuiiee$f  10  Cku  73;  Kooebogeif  ▼.  Fle^ 
eOen,  24  Id.  6ia 


DiOEINBON  V.  MoGaMT. 

[S  ObOBOU.  48S.] 

DiBBOT  Pbomisb  to  Pat  is  UmnuTEaaABT  to  Takb  Debt  ouv  ov  Statdii 

or  Limitations,  but  an  acknowledgment  is  not  safficient  for  that  pin> 
poee  unless  it  admits  that  the  debt  continues  due. 
Admission  of  Genthneness  of  Note  is  not  Suffioiemt  Aoknowlkdo* 
MENT  to  take  it  out  of  the  statute  of  limitations,  where  the  •^mitfjirn  b 
accompanied  by  a  protestation  that  the  note  has  been  disohaiged. 

Cebtiobabi.    The  opinion  states  the  case. 

Brown,  for  the  plaintiff  in  error. 

AMn  by  Peeplea,  for  the  defendant  in  error. 

Bj  Court,  Lumpkin,  J.  On  the  twenty-eighth  day  of  llarohp 
1848,  Nelson  Dickinson  applied  to  his  honor,  Augostos  B« 
Wright,  judge  of  the  Cherokee  circuit,  for  a  certiorari.  The 
petition  stated  that  one  Samuel  B.  McCamy  commenced  suit 
against  the  petitioner,  in  the  eight  hundred  and  eighteenth  dis- 
trict, G.  M.,  on  a  promissory  note  under  thirty  dollars,  dated 
the  twenty-second  of  February,  1836,  and  payable  to  the  plaint- 
iff one  day  after  date.  That  at  the  appearance  term,  payment, 
and  the  statute  of  limitations,  were  pleaded.  Judgment  was 
rendered  in  the  first  instance  by  the  justices,  and  finally  by  the 
court  and  jury,  against  the  defendant,  on  the  ground  that  his 
acknowledgment  in  his  plea  that  his  signature  to  the  note  was 
genuine,  took  the  case  out  of  the  operation  of  the  statute  of 
limitations,  notwithstanding  it  was  accompanied  with  a  pro- 
testation that  the  debt  had  been  long  since  discharged,  and  al- 
though it  appeared  that  more  than  six  years  had  run  from  the 
time  the  debt  fell  due  to  the  commencement  of  the  suit.  The 
record  shows  that  the  applicant  had  fully  complied  with  the  law, 
in  this  behalf  enacted,  by  paying  all  costs  which  had  accrued, 
and  giving  bond  and  security  for  the  eyentual  condemnatioxi 
money  and  future  costs.  Judge  Wright  indorsed  on  the  peti« 
tion :  '  *  The  above  and  foregoing  petition  for  certiorari  ovemdedt 
and  the  certiorcari  not  granted." 

It  has  been  suggested  by  the  counsel  for  the  defendant  ia^ 
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certiorari^  in  the  argament,  that  the  court  below  refused  this 
application,  as  it  does  all  others  of  like  character,  on  the  ground 
that  he  will  not  interfere  with  the  litigation  in  justices'  courts, 
helieving  it  best,  for  the  peace  and  quiet  of  the  communilr^,  that 
it  should  terminate  there.  No  such  reason  is  assigned  in  the 
record,  and  we  are  bound  to  belieye  that  none  such  exists.  It 
is  made  the  duty  of  the  judges  of  the  superior  courts,  to  grant 
*  certioraries  whenever  a  proper  case  is  presented.  Justice  to  the 
judge,  therefore,  compels  us  to  repel  this  imputation.  like  all 
other  judicial  officers,  our  brother  has  sworn  to  administer  the 
law  of  the  state,  the  whole  law,  whether  reasonable  or  unrea- 
sonable, expedient  or  inexpedient.  And  we  doubt  not  he  will 
do  it  to  the  best  of  his  ability. 

The  point,  then,  to  be  decided,  is,  does  the  acknowledgment 
by  the  defendant,  in  his  plea,  that  his  signature  to  the  note  is 
genuine,  take  the  case  out  of  the  statute  of  limitations,  more 
than  six  years  having  elapsed  before  the  suit  was  brought,  after 
the  note  fell  due,  and  notwithstanding  the  acknowledgment 
was  accompanied  with  a  protestation  that  the  debt  had  been 
long  since  discharged?  Formerly,  perhaps  even  this  acknowl* 
edgment  would  have  been  deemed  sufficient:  HeUings  t.  Shaw, 
7  Taunt.  608.  When  I  came  to  the  bar,  more  than  a  quarter  of 
a  century  ago,  I  recollect  to  have  heard  it  said  by  one  of  the  old- 
est practitioners  (Mr.  Paine),  that  a  defendant  could  not  open 
his  mouth  without  taking  the  debt  out  of  the  statute.  And 
Lord  Erskine  said,  the  only  safe  course  a  defendant  could  take 
when  his  adversary  sent  a  fishing  witness,  was  to  knock  him 
down,  for  though  he  might  be  proceeded  against  for  the  as- 
sault, he  retained  the  benefit  of  the  statute  as  regarded  the 
debt.  Of  late,  however,  the  current  of  decisions  is  much  more 
liberal  in  giving  efficacy  to  this  most  benign  measure.  And  the 
denial  of  the  existence  of  the  debt,  is  no  longer  tortured  into  an 
acknowledgment  of  a  subsisting  liability. 

True  a  direct  promise  to  pay,  is  not  indispensably  neces- 
sary. Nor  is  any  set  form  of  words  requisite  to  take  the  case 
out  of  the  statute.  The  acknowledgment,  however,  must  admit 
that  the  debt  continues  due  at  the  time  of  the  acknowledgment: 
Bangs  v.  HdU,  2  Pick.  868  [18  Am.  Dec.  431];  French  v.  Fro- 
tier,  7  J.  J.  Marsh.  426;  WeUeU  v.  Btissard,  11  Wheat  810; 
Oliver  v.  Gray,  1  Har.  &  O.  204;  FurguBon  v.  Ihylor,  Hayw.  20; 
Bdies  V.  Bdles,  7  Halsi  889;  Purdy  v.  AuOin,  8  Wend.  187. 
In  Clemenieon  v.  WiUiams,  8  Grancli,  72,  Chief  Justice  Mar- 
shallp  in  delivering  the  opinion  of  the  court,  says:  **  The  stat* 
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ate  of  limitationB  is  entitled  to  the  same  respect  idth  other 
statutes,  and  ought  not  to  be  explained  away.  In  this  case  there 
is  no  promise,  but  a  simple  acknowledgment.  This  acknowl- 
edgment goes  to  the  original  justice  of  the  account,  but  this  is 
not  enough.  The  statute  of  limitations  was  not  enacted  to  pro- 
tect persons  from  claims,  fictitious  in  their  origin,  but  from  an- 
cient claims,  whether  well  or  ill  founded,  which  may  have  been 
discharged,  but  the  eyidence  of  discharge  may  be  lost.  It  is 
not,  then,  sufficient  to  take  the  case  out  of  the  act,  that  the 
claim  should  be  proved  or  acknowledged  to  have  been  originally 
just;  the  acknowledgment  must  go  to  the  fact  that  it  is  still 
due.''  We  repudiate,  then,  those  ancient  adjudications,  which 
not  only  wrest  a  man's  words  and  actions  but  even  his  silence, 
into  promises  to  pay.  The  English  judges  deeply  regret  the 
latitude  which  their  own  decisions  have  assumed.  Instead  of 
treading  in  their  steps,  we  propose  to  pause  and  adopt  a  course 
which  is  not  only  more  congenial  with  our  state  of  society,  but 
more  in  accordance  with  both  the  letter  and  spirit  of  the  stat- 
ute. And  we  are  glad  to  find  ourselyes  sustained  in  this  in- 
stance, by  the  highest  authority  in  this  country,  the  supreme 
court  of  the  United  States. 

In  the  opinion  of  this  court,  therefore,  the  judgment  in  the 
justice's  court  was  not  warranted  by  the  evidence,  but  the  plea 
of  the  statute  of  limitations  ought  to  have  been  sustained;  and 
the  circuit  judge  erred  in  not  granting  a  certiorari  on  that  ground. 
The  judgment  of  the  circuit  judge  must  consequently  be  reversed, 
and  the  certiorari  sanctioned. 

Judgment  reversed. 

Nbw  Promisx  oa  Acxnowlxdomxiit,  to  Taxb  Case  out  of  SrATim  of 
Ldotatiokb:  See  Powert  ▼.  SotUhgate,  40  Am.  Dea  601;  Babie^  t.  Link,  Id. 
411;  Mun^fbrd  v.  Freeman,  41  Id.  532;  Taylor  ▼.  Bpean,  44  Id.  619.  See  aIm 
Lave  V.  HackeU,  6  Qa.  489;  Brewer  ▼.  Brewer,  Id.  689;  BuUoeh  t.  Smith,  U 
Id«  398,  approving  the  principal 


Deabinq  v.  Bane  of  GHABi;js«roN. 

[6  aaOBcaA.497.] 

OiTizsir  OF  FoBEiGK  Statb  can  bb  Madb  Pabtt  Only  bt  YoLOHTAsr 
Appxabancb,  to  a  suit  in  Georgia,  so  as  to  be  bound  by  a  Judgment  €> 
deoree  in  pereonam,  either  by  the  statute  or  common  law. 

OOUBS  CAN   VOT  EXTEND  JuBISDIOnON    OVXB  GmZBNS  OF  OXBSB  8X4191^ 

by  m  rale  of  practice,  as  to  Mrvio«  of  process. 
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LkIBLATVBS  CAS  KOT  DeUGATB  JjEOmLAXm  POWKB  TO  Ck>XJBTB»  W  M  tO 

giTtt  th«ir  rnlM  the  foioe  of  law. 
9tjautm  6  OaoBOS  IL,  AuTBOBiznro  Ss&tuji  by  PuBLKunoir  agMnrt  ab- 
MBt  partlfli^  IB  BubstaiituJly  in  f oroe  in  Georgia,  bat  does  not  vpplj  to 
eitiBBna  of  other  itatea  who  were  never  residente  of  the  state,  or  to  for* 
eign  corporations. 
Buxm  Laws  hays  No  Bxtratebbitdbxal  Ewweot,  and  no  state  can  ez« 
tend  its  process  beyond  its  territorial  limits,  to  subject  either  persons  or 
property  to  its  Judicial  decisions. 
Skaxib  ov  the  Unioh  abb  SovEBaooN,  as  respects  the  power  of  one  to  af- 

leefc  the  citizens  of  another  by  its  jadgments. 
Scam  CouBiiB  havb  JuBisnicnoir  or  PBOPBBrr  of  Fobxionzbs  sitoaia 
within  the  state,  to  subject  it  to  the  payment  of  debts,  but  not  so  as  to 
CQndnde  the  owner's  claim  thereto  by  a  judgment  or  decree  not  fa  rem, 
and  not  founded  on  voluntary  appearance. 
Dbobeb  aoaihbt  Ck>BP0BATi0K  ov  S18TZ&  Statb  Foueded  on  Publxgaxiov 
OM  NonoB,  without  any  appearance  in  the  suit,  enjoining  such  corpora* 
tUm  from  prosecuting  its  claim  to  certain  stock  in  a  domestic  corporatSoOy 
is  a  mere  nullity  and  does  not  afifect  its  claim  to  such  stock. 
BuiA  OF  Equity,  in  Qboboia,  fob  Pobligation  of  KonoB  to  absent  de> 
fendantB,  is  in  affirmance  of  the  statute  6  Geo.  11.,  and  is  valid  bo  far  as 
it  affects  parties  who  have  departed  from  the  state  to  avoid  service. 
Dmbxb  may  bb  Valid  as  to  Rbsident  Defendants,  though  Void  as  to 
NoN-BSSiDENTS,  for  wsut  of  jurisdiction.    Thus,  a  decree  against  a  do- 
mestic corporation,  duly  served,  and  a  foreign  corporation,  served  only 
hy  publication,  and  not  appearing,  requiring  the  domestic  corporation  to 
transfer  to  the  plaintiff,  as  purchaser  under  a  former  stockholder,  certain 
ahares  of  its  stock,  claimed  also  by  the  foreign  corporation,  and  to  pay 
over  the  dividends,  and  enjoining  the  latter  corporation  from  prosecuting 
its  ohum,  though  a  mere  nullity  between  the  complainant  and  the  foreign 
eoiporation,  is  valid  and  conclusive  as  respects  the  domestic  corporation, 
and  a  complete  protection  against  the  complainant  and  also  against  ths 
foreign  corporation,  and  such  foreign  corporation  can  not  have  an  injuno* 
tion  against  the  execution  of  the  decree  solely  on  the  ground  that  it  is  a 
foreign  corporation  and  did  not  appesr,  and  therefore  is  not  bound. 

Bill,  filed  by  the  Bank  of  Charleston,  defendant  in  error,  to 
enjoin  the  execution  of  a  certain  decree.  The  opinion  suffl- 
eiently  states  the  case. 

MUler  and  Cummingy  for  the  plaintiffs  in  error. 

Oauld  and  James  L.  PeHgru,  for  the  defendants  in  error. 

By  Conrt,  Nisbbt,  J.  The  bill  filed  by  Bearing  against  the 
Augusta  Insurance  and  Banking  Company,  and  the  Bank  of 
Charleston,  charges  that  one  Samuel  H.  Peck  was  the  owner  of 
certain  shares  of  the  stock  of  that  company,  which  was  brought 
to  sale  under  our  statute,  making  stocks  liable  to  execution — that 
he  (Bearing)  became  the  purchaser,  and  that  the  sheriff  of  Bich- 
mond  counly,  in  accordance  with  the  requirements  of  the  stat> 
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ute,  issned  to  him  a  certificate  of  purchase — ^that  the  aaine  stock 
had  been,  previous  to  his  pnrchase,  assigned  and  transferred  by 
a  firm  of  which  said  Peck  was  a  member,  to  the  Bank  of  Charles- 
ton, a  corporation  existing  by  law  in  the  state  of  South  Carolina, 
and  stood  on  the  books  of  said  company  in  the  name  of  A.  G. 
Bose,  cashier  of  said  bank — ^that  said  transfer  to  the  Bank  of 
Charleston  was  without  consideration,  and  that  that  bank,  by 
its  charter,  is  prohibited  from  owning  stocks — that  on  presenta- 
tion of  his  certificate  of  purchase,  the  Augusta  Insurance  and 
Banking  Company  declined,  as  required  by  the  statute,  to  trans- 
fer the  stock  to  him.  He  asks  subpoenas  against  the  company, 
and  the  Bank  of  Charleston,  and  prays  that  the  stock  may  be 
decreed  to  be  transferred  to  him  by  the  Augusta  Insurance  and 
Banking  Company — ^that  the  diyidends  thereon  accruing  may  be 
paid  to  him,  and  that  the  Bank  of  Charleston  be  perpetually 
enjoined  from  any  further  proceedings  against  the  company  in 
relation  to  the  stock.  The  Augusta  Insurance  and  Banking 
Company  was  duly  served  with  subpoona,  and  an  order  was 
taken  to  perfect  service  on  the  Bank  of  Charleston,  under  the 
second  rule  of  practice  in  equity,  by  publication  in  the  Chronicle 
and  Sentinel.  Publication  being  made  in  pursuance  of  the  rule, 
the  Bank  of  Charleston  was  made  a  party,  and  not  appearing, 
the  bill  was  taken  pro  car^easo,  as  to  that  corporation.  Upon 
the  hearing,  a  decree  was  rendered,  that  the  stock  be  transferred 
to  the  complainant,  William  Bearing,  by  the  Augusta  Insurance 
and  Banking  Company,  and  that  the  dividends  thereon,  from 
the  time  he  became  the  purchaser,  be  paid  to  him. 

Before  this  decree  was  executed,  the  bank  of  Charleston  filed 
a  bill,  which  is  designated  by  the  pleader,  a  bill  in  the  nature  of 
a  bill  of  review,  setting  forth  its  title  to  the  stock — ^the  facts  al- 
ready stated  as  charged  in  Bearing's  bill — ^that  it  is  a  foreign 
corporation,  not  subject  to  the  jurisdiction  of  the  courts  of 
Georgia,  that  it  was  wholly  without  notice  of  the  pendency  of 
Bearing's  suit  against  it — ^was  not  a  pariy  thereto,  and  is  not 
bound  by  the  decree  rendered  therein,  and  praying  that  Bear- 
ing be  enjoined  from  all  further  proceedings  under  his  decree, 
and  that  the  Augusta  Insurance  and  Banking  Company  be  re- 
strained and  enjoined  from  transferring  the  stock  to  him. 
Bearing  answered  the  bill,  and  upon  the  coming  in  of  his  an- 
swer, solicitors  for  respondent  moved  to  dissolve  the  injunction 
upon  two  grounds:  1.  Because  there  is  no  equity  in  complain- 
ant's bill,  nor  anything  calling  for  the  interference  of  the  court 
by   injunction.    2.  Because,  if  there  be  equity  in  the  bill,  or  any- 
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thing  therein  to  authorize  the  injunction,  the  same  is  denied  bj 
the  answer.  The  presiding  judge  refused  the  motion,  and  upon 
that  refusal  eixor  is  assigned;  the  counsel  for  Dearing  still  in- 
sisting  that  there  is  no  equity  in  the  bill  filed  by  the  Bank  of 
Charleston,  nor  anything  therein  calling  for  the  interference  of 
the  court  by  injunction,  and  if  there  is,  the  same  is  denied  by 
the  answer. 

In  thus  rapidly  sketching  the  history  of  this  cause,  I  have  said 
nothing  about  the  biU  filed  by  the  Bank  of  Charleston,  in  the 
eirouit  court  of  the  United  States,  nor  shall  I  again  refer  to  it, 
as  I  consider  that  it  has  nothing  whatever  to  do  with  the  ques-* 
tions  submitted  in  the  record.  I  dismiss  altogether  the  question 
whether  the  equity  of  the  bill  is  denied  by  the  answer,  because 
it  will  be  seen  that,  according  to  the  view  we  have  taken  of  this 
cause,  the  consideration  of  that  question  is  unnecessary. 

The  questions  submitted  for  our  revision  by  this  writ  of  error 
are  important,  inasmucb  as  they  relate  to  the  jurisdiction  of  our 
own  courts — ^the  rights  of  citizens  of,  and  corporations  located 
in,  foreign  states,  and  to  that  comity  between  independent 
states  which  all  civilized  people,  under  different  governments, 
have  observed  towards  each  other.  They  are,  however,  not 
new.  We  have  the  lights  of  manj  years  to  guide  us  in  our  pur- 
suit of  truth  and  justice.  They  seem  to  us  to  be  well  settled  by 
the  opinions  of  learned  men,  and  by  the  solemn  adjudication  of 
courts  of  the  most  commanding  authority,  both  in  our  own 
country  and  in  England.  It  is,  therefore,  with  some  confidence 
in  the  rectitude  of  our  judgment,  that  I  address  myself  to  the 
discussion. 

I  shall  inquire:  1.  Whether  the  Bank  of  Charleston,  being  a 
corporation,  existing  by  virtue  of  a  charter  from  the  state  of 
South  Carolina,  and  located  in  that  state,  is  concluded  by  the 
decree  in  favor  of  William  Detgring  ?  2.  If  it  be  not  concluded 
by  that  decree,  then,  whether  there  is  anything  in  its  bill  to 
authorize  an  injunction  to  stay  the  execution  of  that  decree  f 
8.  Whatis  the  effect  of  that  decree? 

In  relation  to  the  first  inquiry  I  remark  that  whether  the 
Bank  of  Charleston  is  or  not  conduded  by  the  decree,  depends 
upon  the  question,  whether,  in  the  case  made  by  Dearing's  bill, 
the  superior  court  of  Richmond  county  had  jurisdiction  over  a 
foreign  corporation?  If  it  had,  and  there  was  notice  to  the 
Bank  of  Charleston  of  the  pendency  of  the  suit  against  itself , 
brought  in  the  courts  of  Georgia,  it  is  concluded,  and  can  avef 
nothing  against  the  decree  in  that  suit  rendered. 
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We  belisre  that  there  is  no  law  of  force  in  this  fitate^  au- 
thozizing  the  making  of  a  citizen  of  a  foreign  state  a  party  to  a 
suit  in  our  courts,  so  as  to  condnde  such  citizen,  by  a  judgment 
or  decree  in  personam,  unless  he  Toluntarily  appears  and  de« 
fends.  And  that,  by  the  general  law»  and  by  the  comiiy  of 
states,  the  citizen  of  a  foreign  state,  can  not  be  made  a  party  to 
a  suit  in  Georgia,  so  as  to  be  estopped  by  a  judgment  against 
him,  without  his  consent.  And  further,  iliat  the  Bank  of 
Charleston,  whether  it  had  or  not,  notice  of  the  pendency  of  the 
bill  brought  against  it,  in  the  superior  court  of  Bichmond 
county  by  Bearing,  was  not  a  party  to  the  same,  and  is  in  no 
way  affected  by  the  decree  had  in  that  cause;  and  that,  whatever 
may  be  its  rights  in  and  to  the  stock,  which  is  the  subject- 
matter  of  that  suit,  they  remain  as  perfect  as  they  would  be,  if 
no  such  decree  had  been  granted,  and  it  may  litigate  its  rights 
in  that  subject-matter,  in  the  courts  of  Oeorgia,  and  according 
to  the  laws  of  this  state,  as  against  the  claim  of  Bearing,  or  of 
any  other  person,  and  may,  notwithstanding  that  decree,  if  by 
law  entitled  to  the  stock,  recover  from  Bearing  the  dividends 
thereon,  which  have  been,  by  the  decree,  awarded  to  him. 

The  rule  of  court,  the  publication,  and  the  order  to  make  the 
bank  of  Charleston  a  party,  and  to  take  the  bill  as  confessed, 
do  not,  it  is  scarcely  necessary  to  remark,  make  it  a  party,  with- 
out authority  of  law  to  exercise  jurisdiction  over  it.  It  is  argued 
that  the  rule  of  court  has  received  the  sanction  of  the  legisla- 
ture, and,  therefore,  it  has  the  force  and  effect  of  law.  It  is  a 
power  incident  to  all  courts,  unless  restrained  by  law,  to  adopt 
which  we  usually  call  rules  of  practice.  It  is  unquestionably 
true,  that  the  superior  courts  of  Gteorgia,  holding  chancezy  juris- 
diction, have  the  right  to  prescribe  tiie  manner  in  which  they 
will  exercise  that  jurisdiction,  unless  such  prescription  be  in 
conflict  with  the  laws  of  the  land.  But  I  apprehend  no  one  has, 
or  will  claim  for  our  court  of  equity,  or  for  any  court,  the  power 
of  enlarging  or  limiting  its  jurisdiction;  of  creating  a  right,  or 
imposing  an  obligation;  of  making  or  repealing  laws.  They 
have,  of  course,  no  legislative  powers.  The  largest  of  all  as- 
sumptions of  power,  as  well  as  the  most  absurd,  would  be  to 
undertake,  by  rule,  to  make  a  citizen  of  a  foreign  state  subject 
to  their  jurisdiction;  a  power  which  able  men  have  denied  to 
legislatures.  The  rule,  therefore,  singly  considered,  proves 
nothing  in  the  view  I  now  take  of  this  question.  That  it  sub- 
serves a  valuable  purpose,  we  shall  see  hereafter.  Has  it,  how- 
ever, the  force  of  a  law  of  the  state,  by  virtue  of  legislative  au* 
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oonfeixed  upon  the  courtB,  or  tj  Tirtue  of  prospeciiYe 
legislative  sanction?    We  tiiink  not. 

The  legislatnie  never  did  dothe  tiie  courts  of  Georgia  with 
any  legislative  authority.  If  the  legislature  had  undertaken  to 
^o  this,  there  could  be  little  doubt  but  that  the  act  which  con* 
fexied  the  power,  would  be  unconstitutional.  The  constitution 
•of  the  state  inhibitB  to  the  courts  legislatiye  power.  The  de- 
partments of  the  government  are  made  separate  and  distinct, 
and  the  legislature  has  no  authority  to  transfer  to  the  courts 
ifaose  powers  which  the  constitution  devolves  alone  upon  itself. 
The  act  of  December,  1821,  makes  it  the  duty  of  the  judges  of 
the  superior  courts  of  this  state,  to  convene  at  the  seat  of  gov- 
ernment once  in  each  year,  '^for  the  purpose  of  establishing 
uniform  rules  of  practice  throughout  the  several  circuits  of  this 
state:"  Pxince,  449.  The  object  of  this  act  is  manifest.  Inas- 
much as  the  judges  of  each  of  the  circuits,  had  power  to  adopt 
rules  of  practice  for  their  own  courts,  and  the  practice  in  each 
-circuit  was  therefore,  in  fact,  or  was  likely  to  be,  variant  from 
what  it  was  in  evezy  other  circuit,  vexy  much  to  the  annoyance 
^f  the  profession,  and  to  the  injuxy  of  the  people,  to  remedy 
that  evil,  by  making  the  practice  uniform  throughout  the  state, 
the  act  of  1821  was  passed.  It  gave  sanction  to  such  rules  at 
the  courts  might  rightfully  adopt,  and  to  none  others.  The  au* 
thority  conferred  upon  the  judges,  is,  "to  establish  uniform 
rules  of  practice,*'  and  not  to  make  laws  or  to  repeal  them. 
We  have  before  held,  and  now  hold,  that  this  act  makes  all 
such  rules  of  practice  as  the  judges  may  rightfully  adopt,  oblig- 
atoxy  upon  parties  litigant  in  their  courts.  To  this  extent  it 
goes — ^no  further.  If,  then,  the  rule  in  question  be  claimed  to 
<x>nfer  jurisdiction  upon  the  courts;  to  cause  persons  or  corpo- 
rations, not  before  liable  to  be  concluded  by  their  judgments 
and  decrees,  to  be  concluded  by  them;  it  has  for  such  purposes, 
in  our  judgment,  received  no  legislative  sanction.  If  it  is 
^daimed  that  it  authoruees  the  making  of  parties,  who  could 
not  before  be  made  in  our  courts  against  their  consent,  then, 
we  say,  that  for  such  purpose  it  derives  no  sanction  from  the 
act  of  1821.  So  far  as  it  is  merely  a  rule  of  practice,  and  no 
law,  it  has  received  the  sanction  and  a£Brmance  of  the  legisla- 
ture. So  far  as  it  assumes  to  have  the  authority  of  the  legisla- 
ture, it  is  a  nulliiy. 

The  act  of  1888,  relied  on  in  the  argument  as  giving  the  sane- 
tion  of  the  legislature  to  the  second  rule  in  equity,  makes  cer* 
tain  the  time  of  publication,  which  the  rule  leaves  indefinitei 
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and  which  was  therefore  within  the  discretion  of  the  court  It 
enacts  nothing,  but  that  pnblication  once  a  month  for  four 
months  shall  be  held  sufficient.  The  remarks  already  made  on 
the  act  of  1821  apply  with  equal  pertinency  to  this  act.  It  may 
be  considered  as  an  approval  of  the  rule,  so  far  as  it  operates 
merely  as  a  rule  of  practice,  and  no  further. 

The  second  rule  in  equity  is  in  the  following  words:  **  When 
a  defendant,  or  defendants,  reside  out  of  a  county  in  which  a 
bill  originates  and  is  sanctioned,  which  fact  must  be  Terified  by 
affidavit,  the  court,  or  judge  at  chambers,  shall  pass  such  order 
for  appearance  and  answer  as  the  distance  of  the  defendant's 
residence  shall  warrant;  service  or  publication  of  which  order, 
according  to  the  exigency  thereof,  shall  be  deemed  a  sufficient 
service  to  compel  an  appearance,  and  subsequent  proceedings 
shall  be  the  same  as  if  the  defendant,  or  defendants,  had  been 
served  veith  process  by  the  sheriff  of  the  county  where  the  sub- 
pGBna  is  made  returnable.  And  if  it  shall  appear  by  affidavit 
that  a  defendant  is  absent  from  the  state,  or  can  not  be  found 
therein,  service  may  be  perfected  by  publication  in  a  public 
newspaper,  upon  the  order  of  the  court  requiring  him  to  appear 
and  answer  the  complainant's  bill  in  such  time  as  the  court 
may  direct:"  Hotchkiss,  968.  I  introduce  this  rule  here  for 
the  purpose  of  saying  that  its  clauses,  all  except  the  last»^ 
obviously  apply  to  defendants,  who  are  vdthin  the  state.  The- 
first  provisions  apply  to  defendants  who  reside  out  of  Oi& 
county  in  which  the  bill  originates.  The  conclusion  fairly  drawn 
from  the  words,  and  others  which  follow,  is,  that  the  defend- 
ants intended  are  such  as  reside  out  of  the  county  where  the  bill 
originates,  yet  vrithin  the  state.  The  truth  of  this  construction 
is  demonstrated  from  the  fact,  that  in  the  last  clause  provision 
is  made  for  perfecting  service  on  defendants  ^'who  are  ab- 
sent from  this  state,  or  who  can  not  be  found  therein."  It  ia 
worthy  of  note,  that  the  rule  nowhere  speaks  of  persons  or  de- 
fendants who  reside  out  of  the  state,  and  it  may  be  well  ques- 
tioned whether  the  convention  of  judges  who  framed  it  intended 
it  to  apply  to  non-residents,  or  citizens  of  a  foreign  state.  In 
practice,  I  know,  it  has  been  extended  to  them.  This  rule  of 
court  is,  no  doubt,  based  upon  the  act  of  6  G^rge  n.,  and  I 
am  disposed  to  believe  that  the  judges  considered  that  statute- 
as  their  warrant  for  establishing  it. 

That  act,  in  its  spirit,  if  not  in  its  details,  is  of  force  in 
Oeorgia.  So  far  as  it  can  be  applied  to  our  different  judicial 
organization,  our  adopting  statute  makes  it  the  law  of  Gtooigia. 
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The  consfaraction  I  have  snggested  of  our  rule,  makes  it  in  sub* 
stance  declaratoxy  of  tbe  English  statute  of  George.  Now, 
that  statute  has  been  considered  as  legal  authority  to  draw  a 
non-resident  within  our  jurisdiction,  and  as  sanctifying  the  pro- 
ceedings  had  in  Bearing's  bill  against  the  Bank  of  Charleston. 
We  do  not  think  so.  It  applies  alone  to  the  subjects  of  Great 
Britain,  and  adopted  by  us,  it  applies  alone  to  the  citizens  of 
Georgia.  Gtreai  Britain  has  not  been  guilty  of  the  national  dis- 
courtesy, not  to  say  injustice,  of  attempting  to  force  the  subjects 
of  a  foreign  state  under  her  jurisdiction,  at  the  peril  of  losing 
their  rights  under  her  laws.  Nor  has  the  state  of  Geoigia. 
The  act  of  6  George  n.,  provides,  that  if  a  defendant  in  equity, 
against  whom  any  subpoena  or  other  process  shall  issue,  shall 
not  cause  his  api)earance  to  be  entered  upon  such  process  within 
such  time  and  in  such  manner  as  it  ought  to  have  been  entered, 
in  case  such  process  had  been  duly  served,  then  upon  its  being 
made  to  appear  to  the  court,  hy  affidavit,  that  such  defendant 
is  beyond  the  seas,  or  upon  inquiiy  at  his  usual  place  of  abode, 
he  can  not  be  found  so  as  to  be  served  with  process,  and  that 
there  is  just  ground  to  believe  that  he  has  gone  out  of  the  realm 
or  otherwise  absconds,  to  avoid  service,  then  the  court  may 
make  an  order  directing  and  appointing  him  to  appear  at  a  cer- 
tain day  therein  named.  It  provides,  further,  that  within  four- 
teen days  such  order  shall  be  published  in  the  London  Gtazette, 
etc.,  and  if  he  does  not  appear  within  the  time  limited  by  the 
order,"or  within  such  further  time  as  the  court  shall  appoint, 
upon  proof  of  the  publication,  it  will  order  the  plaintiff's  bill 
to  be  taken  pro  confes^o^  and  make  such  decree  thereon  as  shall 
be  thought  just,  which  decree  may  be  executed  by  process  of 
sequestration,  etc. 

In  all  such  cases  the  defendant  affected  by  the  decree,  if  he 
returns  to  the  realm  or  becomes  publicly  visible  within  seven 
years  after  the  making  of  the  same,  shall  be  served  with  a  copy 
of  the  decree,  within  a  reasonable  time  after  his  appearance,  or 
after  his  becoming  visible,  and  if  so  served  he  may,  within 
six  months  after  such  service,  petition  for  and  have  a  rehearing 
of  the  cause,  and  if  he  fail  within  that  time  so  to  petition,  the 
decree  shall  be  absolutely  confirmed  and  bar  all  claim  by  him. 
If,  however,  he  is  not  served  with  a  copy  of  such  decree,  he 
may,  at  any  time  within  seven  years  from  tiie  time  the  decree  is 
rendered,  petition  the  court  for  a  rehearing,  and  upon  giving 
security  for  costs,  he  is  permitted  to  answer,  and  the  cause  shall 
be  reheard.    If,  however,  he  fails  (not  b(»ing  served,  as  befors 
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stated,  with  a  copy  of  the  decree)  to  apply  for  a  rehearing 
within  seyen  years,  he  is  absolutely  bazied. 

The  only  other  chaxaoter  of  defendants  in  equity,  contem* 
plated  by  the  act  of  George  II.,  is  such  as  being  served,  are 
brought  into  court  by  writ  of  habeas  corptis.  As  to  them,  it  is 
enacted,  that  if  being  so  brought  in,  they  refuse  or  n^lect  to 
enter  their  appearance,  according  to  the  roles  of  the  court,  or  to 
appoint  a  derk  or  attorney  to  act  for  them,  the  court  may  ap- 
point an  attorney  or  clerk  for  them,  and  take  such  further  pro- 
ceedings in  the  cause  as  would  be  regular,  as  if  the  party  had 
actually  appeared.  There  are  further  provisions  in  the  act,  but 
I  have  recited  all  those  which  characterize  the  persons  upon 
whom  it  is  intended  to  operate,  from  which  it  is  manifest  that  it 
relates  to  subjects  of  Ghreat  Britain,  who  being  still  within  the 
realm,  abscond  to  avoid  regular  service,  or  depart  the  realm  for 
the  same  purpose,  and  to  subjects  who,  being  brought  into  court 
after  service  by  writ  of  habeas  corptiSf  refuse  to  enter  appearance. 
This  construction  is  proven  to  be  the  true  construction  by  the 
title  of  the  act,  which  declares  it  to  be,  **  an  act  for  making  pro- 
cess in  courts  of  equity  effectual  against  persons  who  abscond 
and  can  not  be  served  therewith,  or  who  refuse  to  appear.''  A 
foreign  citizen,  who  is  not  whilst  abroad  personally  subject  to 
ihe  jurisdiction  of  a  state,  can  not  be  said  to  abscond.  It  would 
be  absurd  to  say  that  one  hides  from  the  service  of  process,  to 
which  he  is  not  liable.  Its  truthfulness  is  yet  more  manifest  from 
the  preamble  of  the  act,  which  is  in  these  words:  ^*  Whereas, 
sometimes  persons  have  withdrawn  themselves  beyond  the  seas, 
or  otherwise  absconded,  to  avoid  appearing  in  courts  of  equity, 
or  being  served  with  process  for  that  purpose,  or  being  brought 
into  court  by  habeas  corpus,  have  refused  to  appear,  for  remedy," 
etc.  The  preamble  contemplates  persons  who  being  within  seas, 
withdraw  beyond  the  seas.  It  is  demonstrated  by  the  proviso 
to  the  act,  which  declares  that  it  shall  not  extend  to  any  person 
beyond  seas,  unless  it  shall  appear  to  the  satisfaction  of  the 
court  by  affidavit,  that  such  person  had  been  in  England  veithin 
two  years  next  preceding  the  suing  out  of  the  subpoena.  If  it 
can  be  construed  to  apply  at  all  to  subjects  of  a  foreign  state,  it 
can  apply  only  to  such  as  have  been  in  England,  within  two 
years  next  preceding  the  suing  out  of  the  subpoana.  If  it  does 
apply  to  such  persons,  it  can  not  apply  to  corporations  which 
have  no  locomotive  faculties,  and  which,  from  their  constitution, 
ean  be  domiciled  only  in  the  state  whose  sovereignly  creates 
them* 
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la  no  view,  therefore,  of  this  act,  does  it  affect  this  case;  but 
if  it  did,  under  its  provisions  the  Bank  of  Charleston,  with  no- 
tice of  the  decree,  would  have  six  months  within  which  to  re- 
view it,  and  without  notice,  seven  years.  And  upon  either  con- 
tingency, its  bill  is  within  time:  Schley's  Dig.  366.  I  know  of 
no  rule  of  practice,  or  law  of  the  state,  except  those  laws  and 
the  rule  I  have  remarked  upon,  which  have  any  relevancy  to  the 
power  claimed  for  our  courts  by  the  plaintiff  in  error,  to  serve 
by  publication,  and  bind  by  their  decrees  an  inhabitant  of  a  for- 
eign state.  Such  a  power  has  never  been  asserted  by  this  state. 
Were  there  an  act  of  the  legislature  conferring  upon  the  courts 
this  unwonted  authority,  it  would  be  the  duty  of  this  court  to 
enforce  it,  however  we  might  hold  it  wanting  in  respect  to  the 
sovereignty  of  other  states,  and  violative  of  that  comity  happily 
now,  by  the  sanction  of  reason,  justice,  and  Christianity,  sub- 
sisting between  the  civilized  nations  of  the  earth.  When  I  come 
to  speak  of  the  second  rule  in  equity  again,  I  hope  to  show  that, 
so  far  from  violating  the  rights  of  citizens  of  other  states,  it  con- 
fers upon  them  a  privilege  whilst  it  subserves  the  convenience  of 
our  own  people. 

A  law  of  this  state,  were  there  such  a  law,  which  would  au- 
thorize a  judgment  in  personam,  against  the  citizen  of  another 
state,  could  have  inherently  no  extraterritorial  effect.  Because 
no  state  has  authority  to  execute  its  process  without  its  own 
limits,  and  could  not,  therefore,  effect  service  upon  a  foreign 
citizen,  and  it  is  revolting  to  every  enlightened  and  good  man's 
sense  of  justice,  to  determine  his  rights,  who  is  not  heard  in  de- 
fense of  them.  And  because  the  rights  of  sovereignty  require, 
that  the  citizen  of  each  independent  state  should  be  liable  to, 
and  be  protected  by,  the  laws  of  the  state  to  which  he  owes  alle- 
giance. By  the  comity  of  states,  the  laws  of  each  state  arc  re- 
spected in  foreign  states,  unless  they  are  prejudicial  to  their 
national  rights,  or  to  the  rights  of  their  subjects. 

But  not,  if  they  are  so  prejudicial.  The  independenco  of 
evexy  state  requires  that  all  other  states  should  concede  to  rj  the 
right  of  protecting  its  own  citizens  and  their  rights,  and  oi  en- 
forcing obedience  to  their  own  laws.  Without  this,  national 
equalily  would  be  but  a  name,  and  without  this,  there  could  be 
neither  commerce,  treaties,  intercourse,  nor  faith  among  the  na- 
tions. '*  It  is  difficult  to  conceive  (says  Mr.  Stoiy)  upon  what 
ground  a  claim  can  be  rested  to  give  to  any  municipal  latvB  an 
extraterritorial  effect,  when  those  laws  are  prejudicial  to  the 
tights  of  other  nations,  or  to  those  of  their  subjects.    It  would 
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at  once  annihilaiq  the  soTereignfy  and  equality  of  eyeiy  nation 
which  should  be  called  upon  to  recognize  and  enforce  them,  or 
compel  it  to  deeert  its  own  proper  interests,  and  duty  to  its  own 
subjects,  in  favor  of  strangers  who  were  regardless  of  both.  A 
claim  so  naked  of  any  principle,  or  just  authority  to  support  it, 
is  wholly  inadmissible:"  Conf.  L.  32.  These  principles  deny  to 
such  municipal  laws,  extraterritorial  effect,  whether  they  operate 
upon  the  person  of  a  foreign  citizen  who  is  without  the  state 
which  enacts  them,  or  upon  his  property  situate  outside  of  ita 
limits.  And  they,  therefore,  repudiate  the  right  of  one  state, 
by  a  judgment  of  its  own  courts,  to  conclude,  without  his  con- 
sent, the  right  of  a  foreign  citizen  to  litigate  his  claim  to  prop^ 
erty  in  its  jurisdiction.  This  last  proposition  has  limitations, 
some  of  which  I  shall  presentiy  notice.  The  doctrine  asserted 
by  the  plaintiff  in  error,  therefore,  has  no  foundation  in  any 
municipal  law  of  Georgia.  I  inquire,  whether  there  is  any  prin- 
ciple of  the  common  law,  or  of  the  laws  of  nations,  or  of  the 
federal  constitution,  from  which  it  can  derive  any  sanction  ? 

This  question  is  not  affected  at  all  by  the  constitution  of  the 
United  States.  The  states  of  the  union,  so  far  as  the  merits  of 
this  question  are  concerned,  are  sovereign.  What  are  the  lim- 
itations of  their  sovereignty  as  political  communities  it  would 
be  foreign  to  the  exigencies  of  this  cause  to  inquire:  MiUs  v. 
DuryeCy  7  Cranch,  481;  Hampton  v.  McGonnel,  3  Wheat.  234. 
The  constitution  of  the  United  States  provides,  ''  that  full  faith 
and  credit  shall  be  given  in  each  state,  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other  state :"  Const.  U. 
B. ,  arts.  3, 4.  Declaratory  of  the  meaning  of  full  faith  and  credit, 
congress  has  said,  that  the  judgments  of  state  courts  shall  have 
the  same  faith  and  credit  in  other  states  as  they  have  in  the  states 
where  they  are  rendered:  Act  of  Congress  of  May  26, 1790,  c.  11 
2  Story's  Com.  on  Const.,  c.  29,  sees.  1297-1307.  According  to 
the  decisions  under  the  constitution  and  law  of  congress,  no  new 
power  is  conferred  upon  the  states.  The  constitution  regulates 
the  effect  of  their  acknowledged  jurisdiction  over  the  persons  and 
things  within  their  limits.  Foreign  judgments  are  put  upon  the 
footing  of  domestic  judgments,  as  evidence.  The  jurisdiction  of 
the  court  in  which  a  foreign  judgment  is  rendered,  whether  it 
was  obtained  by  fraud,  and  the  right  of  the  state  in  which  it 
was  rendered,  to  exercise  authority  over  its  subject-matter  or 
the  parties  to  it,  may  be  inquired  into.  So  that  the  constitu- 
tion leaves  this  question  where  we  find  it — ^it  is  still  a  ques- 
^n  of  jurisdiction  and  state  authority:  Story's  Conf.  L.,  sec. 
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«09;  Stoi/s  Com.  on  Coneni.,  sees.  1297-1307;  Ihyhr  v.  Bry 
den,  8  Johns.  173;  HaU  v,  WiUiama,  6  Pick.  237  [17  Am.  Dec, 
356];  BisseU  v.  Briggs,  9  Maes.  462  [6  Am.  Dec.  88];  Shum- 
jDoy  V.  StiUman,  6  Wend.  447;  Evans  v.  liUem,  9  Serg.  &  R.  260 
111  Am.  Dec.  717];  Benion  v.  Burgot,  10  Id.  240;  Harrod  v 
BarreUo,  1  Hall,  155;  S.  C,  2  Id.  302;  TFifeon  v.  Niles,  Id.  358; 
Aldrich  t.  Kinney,  4  Conn.  380  [10  Am.  Dec.  151];  Latine  v. 
Clements'  Adm'r,  3  Ga.  428,  429. 

This  is  not  the  case  of  a  creditor  seeking  to  enforce  payment 
of  a  debt  due  by  a  foreigner,  by  seizing  and  applying  his  prop- 
«rty,  found  within  this  state.  The  jurisdiction  of  our  courts  of 
law  and  of  equity,  over  property  of  a  non-resident  debtor,  for 
such  a  purpose  is  unquestioned.  It  may  be  attached  or  sold  to 
pay  debts  by  a  decree  in  chancery.  Our  statute  laws  subject  it 
hj  process  of  attachment.  And  the  right  to  do  so  is  recognized 
by  the  laws  of  nations,  and  is  a  necessaiy  incident  of  sover- 
eignty. Not  only  may  the  property  of  a  non-resident  be  so  ap- 
plied, but  his  credits  also.  Money,  for  example,  due  him  by 
third  persons.  As  at  law  in  our  state  by  garnishment.  This  is 
an  exception  to  the  general  proposition,  that  the  rights  of  an 
inhabitant  of  a  foreign  state,  in  property  within  the  jurisdiction 
of  another  state,  are  not  concluded  by  a  judgment  there.  A 
judgment  in  attachment,  is  however,  in  the  nature  of  a  proceed- 
ing in  rem,  and  is  conclusive  only  upon  the  property  seized.  It 
has  not  the  effect  of  a  judgment  in  personam,  and  has  no  extra- 
territorial effect,  except  as  to  that  property.  In  the  courts  of 
the  state  where  the  debtor  resides,  it  is  not  evidence  of  a  debt 
which  can  be  there  enforced  upon  him  personally.  If  he  appear 
and  defend,  the  rule  is  usually  held  different,  but  able  jurists 
have  doubted  whether  appearance  would  enlarge  the  effect  of  a 
judgment.  See  the  able  opinion  of  Mr.  Chief  Justice  Parsons,, 
in  BisseU  y.Briggs,  9  Mass.  468  [6  Am.  Dec.  88].  In  all  such 
cases  as  I  am  now  considering,  the  idea  of  notice  to  the  defend- 
ant«  is  studiously  maintained;  so  averse  are  the  courts  from 
giving  judgment — ^from  exercising  a  rightful  jurisdiction  even, 
''behind  one's  back."  For  in  attachment,  the  seizure  of  the 
property  is  considered  as  notice  to  all  the  world  as  in  proceed- 
ings in  courts  of  admiralty:  Stoiy's  Conf.  L.  440,  441;  Henry 
on  Foreign  Laws,  c.  8,  9, 10,  pp,  54-71;  Douglas  v.  Forrest,  4 
Bing.  686-701;  Pioqu.^  v.  Swan,  5  Mason,  35;  Phelps  v.  Eolker^ 
1  Dall.  261;  KUbum  v.  WoodwoHh,  5  Johns.  87  [4  Am.  Dec« 
321];  Pawling  y.Willsan,  13 Id.  192;  Bobinsony.Ward,  8  Id.  86 
15  Am.  Dec.  327];  BisseU  v.  Briggs,  9  Mass.  462  [6  Am.  Deo, 
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88];  8  Bulge  on  Ool.  and  For.  L.,  pt  2,  o.  24,  pp.  1016* 
1019. 

I  haye  stated  that  this  is  not  a  proceeding  in  equity,  by  a- 
creditor,  to  apply  the  property  of  a  non-resident  debtor.  It  is^ 
important  to  know  precisely  the  relations  of  the  parties  to  each 
other,  and  to  the  subjecirmatter.  Then,  briefly,  the  record  dis- 
closes that  William  Dearing  was  a  judgment  creditor  of  Samuel 
H.  Peck,  and  belicTing  that  certain  stock,  which  he  had  owned, 
of  the  Augusta  Insurance  and  Banking  Company,  which  stood  on 
the  transfer  books  of  that  company,  in  the  name  of  A.  G.  Bose, 
cashier  of  the  Bank  of  Charleston,  was  liable  to  his  judgment, 
caused  it  to  be  levied  on  and  to  be  sold  by  the  sheriff,  he  be- 
coming the  purchaser.  The  insurance  and  banking  company 
declined  to  execute  a  transfer  to  him,  he  brings  his  bill  against 
that  company,  to  compel  a  transfer,  and  making  the  Bank  of 
Charleston  a  party,  asks  that  it  may  be  perpetually  enjoined 
from  prosecuting  its  claim  to  the  stock.  Now  this  is  a  proceed- 
ing by  a  creditor  in  the  first  instance,  to  apply  the  property  by 
levy  and  sale  under  execution,  of  his  resident  debtor,  to  the 
satisfaction  of  his  debt.  Acquiring  a  title,  as  his  bill  charges, 
to  that  property,  his  bill  is  filed  against  the  insurance  and  back- 
ing company,  who  alone  could  make  the  transfer,  for  the  pur- 
pose of  compelling  the  transfer,  to  which  bill  the  Bank  of 
Charleston,  holding  a  claim  to  the  stock  adverse  to  his,  grow- 
ing out  of  a  prior  conveyance  to  it,  and  being  a  foreign  corpo- 
ration, is  sought  to  be  made  a  party,  and  to  be  concluded  by 
the  decree.  The  sum  of  it  is,  that  in  a  proceeding  between  citi- 
ssens  of  this  state,  the  inhabitant  of  a  foreign  state  is  collater- 
ally called  in  to  litigate  its  rights  in  the  subject-matter,  and  it 
is  held  by  the  plaintiff  in  error,  that  being  so  called  in,  and 
service  being  perfected  on  it  by  publication,  its  rights  are  for- 
ever concluded  by  the  decree  rendered  in  that  proceeding. 

From  this  statement,  it  is  plain  that  the  recognized  law,  which 
enables  a  creditor  to  subject  the  property  of  his  non-resident 
debtor  to  the  payment  of  his  debt,  does  not  apply  to  this  case. 
The  relation  of  creditor  and  debtor  does  not  obtain  between 
Dearing  and  the  Bank  of  Charleston.  The  position  of  the 
plaintiff  in  error,  is  rested  upon  the  general  doctrine  that  the 
Jurisdiction  of  our  courts  may  be  exercised  over  all  property 
within  its  limits,  and  when  exercised  is  conclusive  upon  all  the 
world.  It  must  be  final,  and  bind  all  claimants,  both  in  our 
own  state,  and  in  all  foreign  states,  provided  the  claimants  have 
notice. 
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That  a  decree  irill  bind  all  the  citizens  of  Georgia  who  are 
parties  to  it,  generally,  is  tme;  that  judgments  in  rem  bind  the 
citizens  of  foreign  states  is  tme;  that  jurisdiction  oyer  persons 
who  are  citizens  of  a  foreign  state,  who  may  be  within  the  state 
of  G^rgia,  may  be  exercised  to  a  limited  extent  by  our  own 
courts,  is  also  true.  And  it  is  further  true,  that  the  juris- 
diction of  our  courts  is  co-extensive  with  the  sovereigniy  of 
the  state,  embracing  the  property  and  persons  within  its 
limits.  But  it  is  not,  in  our  judgment,  true,  that  the  exercise 
of  jurisdiction  oyer  property,  does  (except  in  a  certain  class  of 
cases  to  which  this  case  does  not  belong)  conclude  the  rights  of 
a  foreign  citizen  in  and  to  that  property.  If  the  legislature  of 
Georgia  had  authorized  upon  personal  service  a  judgment  in  in- 
vUum,  against  a  foreigner,  the  local  tribunals  might  give  effect 
to  it.  But  there  is,  as  I  hope  I  have  proven,  no  law  which  goes 
to  that  extent  in  Georgia.  "A  nation  (to  use  the  language  of 
Mr.  Story)  within  whose  territory  any  personal  property  is 
actually  situate,  has  as  entire  dominion  over  it  while  therein,  in 
point  of  sovereignly  and  jurisdiction,  as  it  has  over  immovable 
property  situate  there.  It  may  regulate  its  transfer,  and  subject 
it  to  process  and  execution,  and  provide  for  and  control  the 
uses  and  disposition  of  it,  to  the  same  extent  that  it  may  exert 
its  authority  over  immovable  property:''  Conf.  L.  462;  Case  of 
Alien,  1  Atk.  19;  Carroll  v.  Lee,  3  Gill  &  J.  604,  609  [22  Am. 
Dec.  850];  Winstanley  v.  Savage,  2  McCord's  Ch.  435. 

Thus  is  the  broad  and  comprehensive  rule  on  the  one  hand- 
on  the  other  hand,  the  rule  is  firmly  fixed,  that  no  sovereignty 
can  extend  its  process  beyond  its  territorial  Limits,  to  subject 
either  persons  or  property  to  its  judicial  decisions.  This  is  the 
rule  by  the  laws  of  nations — ^by  the  common  law,  and  is  recog- 
nized by  the  American  courts:  Dig.,  lib.  2,  tit.  1, 1,  20;  1  Boul- 
lenois'  Pr.  Qen.  1,  2,  pp.  2, 8;  Yattel,  b.  2,  c.  8,  sec.  84;  Picquei 
V.  Sroan,  6  Mason,  85,  42;  Story's  Conf.  L.,  450,  sec.  539. 

Between  these  two  propositions  there  is  an  apparentr  con- 
flict— ^none,  I  apprehend,  real.  To  apply  them  to  the  case  be- 
fore us.  The  first  asserts  the  jurisdiction  of  the  superior  court 
of  Bidhmond  county  over  the  stock,  the  property  which  is  the 
subject-matter  of  Dearing's  bill.  Its  siius  is  in  Georgia — the 
sovereignty  of  the  state  is  over  it,  and  the  jurisdiction  of  the 
courts  is  co-extensive  with  its  sovereignty.  The  second  denies 
to  the  sovereignty  of  Georgia  the  right  to  extend  its  process  be- 
yond the  limits  of  the  state,  and  to  subject  foreign  persons  to 
its  judicial  decisions.    The  former  seems  to  conclude  the  Bank 
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of  Charleston — the  latter  to  exempt  it  from  the  operatiun  of  the 
decree.  If  the  decree  can  bind  the  Bank  of  Carleston  at  all,  it 
must  be  as  a  judgment  in  personam.  It  can  not  be  pretended 
that,  as  to  the  bank,  it  is  a  judgment  in  rem.  May  not  this  ap- 
parent conflict  be  reconciled  by  referring  to  the  effect  of  the 
acknowledged  jurisdiction  of  the  court  over  property,  upon  citi- 
zens of  the  state  ?  A  decree  of  the  court  Testing  property  in  a 
complainant  is  not  conclusive  upon  a  citizen  who  was  not 
Served,  and  was  not  a  pariy  to  that  decree.  Yet  is  the  juribdic* 
tion  of  the  court  the  less  absolute  over  property  because  of  that 
fact?  Just  so  as  to  foreigners;  if  they  are  not  x>arties  to  a  de- 
cree, they  are  not  bound  by  it.  Yet  is  the  jurisdiction  of  the 
court  over  their  property  the  less  absolute  because  of  that  fact? 
The  truth  is,  that  at  the  door  of  every  temple  of  the  law  in  this 
broad  land  stands  justice,  with  her  preliminary  requirement 
upon  all  administrators — ''You  shall  condemn  no  man  unheard.'' 
The  requirement  is  as  old  at  least  as  Magna  Charta.  It  is  the 
most  precious  of  all  gifts  of  freedom,  that  no  man  be  dis- 
seised of  his  property,  or  deprived  of  his  liberty,  or  in 
any  way  injured,  ^'nisi  per  legale  judicium  parium  etun^m 
vel  per  legem  terras"  Now,  you  can  not  bring  a  foreigner 
into  the  courts  of  Qeorgia,  to  answer  to  a  proceeding  against 
him  personally,  without  his  consent.  Against  it  lies  an  abso- 
lute prohibition,  founded  in  the  rights  of  sovereignly,  and 
sanctioned  by  the  usage  of  the  civilized  states  of  the  World. 
If,  then,  he  does  not  come  in  voluntarily,  served  or  not,  he  is 
no  party — he  is  condemned  unheard,  and  the  rights  of  sover- 
eignty are  but  political  and  judicial  figments.  Whilst,  there- 
fore, the  jurisdiction  over  properly  is  conceded,  as  a  necessary 
attribute  of  sovereignty,  it  must  be  so  exercised,  as  to  conclude 
no  one  unheard.  When  it  is  exercised,  as  in  this  case — as  in  the 
case  of  citizens,  just  now  put,  what  then  ?  Why,  its  decrees 
bind  the  parties  defendants  and  protect  them,  and  it  clothes  the 
parties  plaintiffs  with  rights  which  may  remain  forever  good, 
but  which  are  liable  to  be  impugned  by  any  one  who  was  not  a 
party,  by  proceedings  properly  instituted  for  that  purpose, 
whether  citizen  or  foreigner.  And  to  this  end,  the  halls  of 
justice  are  always  open.  But  more  of  this  hereafter.  In 
Picquet  V.  Stoan,  5  Mason,  85,  Judge  Stoiy  declares:  "The 
courts  of  a  state,  however  general  their  jurisdictions,  are  neces- 
sarily confined  to  the  territorial  Umits  of  the  state.  Their  pro- 
cess can  not  be  executed  beyond  those  limits,  and  any  attempt 
to  act  upon  persons  or  things  beyond  them,  would  be  deemed  an 
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oscupation  of  foreign  soTereignty,  not  justified  or  acknowledged 
by  the  laws  of  nations.  Even  the  court  of  king's  bench  in  Eng« 
land,  although  a  court  of  general  jurisdiction,  never  imagined 
that  it  could  serve  process  in  Scotland,  Ireland,  or  the  colonies, 
to  compel  an  appearance,  or  justify  a  judgment  against  persons 
residing  therein,  at  the  time  of  commencing  suit.  This  results 
from  the  general  principle,  that  a  court  erected  within,  or  for  a 
particular  territoxy,  is  bounded,  in  the  exercise  of  its  power, 
by  the  limits  of  such  territory.  It  matters  not  whether  it  be  a 
state,  a  kingdom,  a  country,  or  a  city,  or  other  local  district.  If 
it  be  the  former,  it  is  necessarily  bounded  and  limited  by  the 
sovereigniy  of  the  government,  itself,  which  can  not  be  extra- 
territorial; if  the  latter,  then  the  judicial  interpretation  is,  that 
the  sovereign  has  chosen  to  assign  this  special  limit,  short  of 
his  general  authority." 

Again  he  says:  '*  Nor  would  it,  in  such  case,  vary  the  legal  re- 
sult, that  the  party  had  actual  notice  of  the  suit,  for  he  is  not 
bound  to  appear  to  it.  No  sovereign  has  a  just  right  to  issue 
such  a  notice,  and  thereby  acquire  a  jurisdiction  to  draw  a  party 
from  his  own  proper  forum,  ad  aliud  examen:  Picquet  v.  Swan^ 
6  Mason,  35.  If  the  second  rule  in  equity  attempts,  at  all,  to 
draw  foreign  citizens  within  the  jurisdiction  of  the  state,  which 
we  disclaim,  it  is  upon  the  principle,  as  it  is  called,  of  a  citation 
viis  et  modis.  That  is,  to  cite  the  non-resident  defendant  to  ap- 
pear, by  publication,  in  the  London  Gazette,  as  in  England,  or 
in  the  Chronicle  and  Sentinel,  at  Augusta,  as  in  this  case,  or  by 
posting  an  edictal  citation  at  the  key  in  Leith,  or  at  the  market 
cross  at  Edinburgh,  and  the  pier  and  shore  of  Leith,  as  in  Scotr 
land — citation,  by  ways  and  means,  or  by  hook  and  by  crook,  as 
our  learned  and  facetious  brother  Petigru  had  it  in  the  argument. 
Some  nations,  it  is  true,  have  resorted  to  such  devices.  But 
they  have  been  held,  even  when  sanctioned  by  municipal  law, 
not  to  confer  jurisdiction  over  non-resident  defendants.  In  re- 
spect to  suits  in  personam,  instituted  upon  this  plan,  Mr.  Stozy 
says:  *'  There  is  no  pretense  for  saying  that  such  modes  of  pro* 
ceeding  can  confer  legitimate  jurisdiction  over  foreigners  who 
are  non-residents,  and  who  do  not  appear  to  answer  the  suit, 
whether  they  have  notice  of  the  suit  or  not:''  Conf .  L.  457, 458. 
At  common  law,  this  question  is  settled,  in  the  leading  case 
of  Buchanan  v.  Backer,  9  East,  192.  In  that  case,  a  judgment 
was  obtained  in  the  island  of  Tobago,  against  a  purty  "  for- 
merly  of  the  dty  of  Dunkirk,  and  now  of  the  city  of  London,'* 
who  was  cited  to  appear,  and  service  perfected  by  nailing  a 
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copy  of  the  declaration  on  the  court-house  door  in  the  island  of 
Tobago;  upon  which  service,  he  failing  to  appear,  judgment 
was  giyen  against  him.  This  judgment  was  attempted  to  be 
sustained  in  England,  upon  the  ground  that  the  local  law  of 
Tobago  authorized  it.  Lord  Ellenborough,  upon  the  trial  in 
England,  said:  ''By  persons  absent  from  the  island,  must 
necessarily  be  understood,  persons  who  have  been  present  and 
within  the  jurisdiction,  so  as  to  have  been  subject  to  the  process 
of  the  court.  But  it  can  never  be  applied  to  a  person,  who, 
from  aught  that  appears,  never  was  present  vrithin,  or  subject 
to  the  jurisdiction.  Supposing,  however,  that  the  act  had  said 
in  terms,  that  though  a  person  sued  in  the  island,  never  had 
been  present  vrithin  the  jurisdiction,  yet,  that  it  should  bind 
him,  upon  proof  of  nailing  up  the  summons  at  the  court-house 
door,  how  could  that  be  obligatory  upon  the  subjects  of  other 
countries?  Can  the  island  of  Tobago  pass  a  law  to  bind  the 
rights  of  the  whole  world  ?  Would  the  world  submit  to  such 
an  assumed  jurisdiction  ?"  In  the  case  of  WUla  y.  Duryee,  7 
Cranch,  481,  the  questions  were  different  to  what  they  are  here, 
and  turned  upon  different  principles.  In  that  case,  Mr.  Justice 
Johnson  delivered  a  dissentient  opinion,  from  which  I  extract 
the  follovring  strong  and  true  paragraph:  "There  are  certain 
eternal  principles  of  justice,  which  never  ought  to  be  dispensed 
with,  but  when  compelled  by  some  statute.  One  of  these  is, 
that  jurisdiction  can  not  be  justly  exercised  by  a  state  over  prop- 
erty not  within  the  reach  of  its  process,  nor  over  persons  not 
owing  them  allegiance,  or  not  subjected  to  their  jurisdiction,  by 
being  found  within  their  limits:"  Id.  481.  In  Orignon's  Lessee 
T.  Astor  et  al.,  2  How.  (IT.  S.)  338,  the  supreme  court  of  the 
United  States  declare,  *'  this  is  the  line  which  denotes  jurisdic- 
tion, and  its  exercise,  in  cases  in  personam — ^when  there  are  ad- 
Terse  parties,  the  court  must  haye  power  over  the  subject-mat- 
ter and  the  parties."  In  Borden  v.  FUch,  16  Johns.  141  [8  Am. 
Dec.  225],  Thompson,  C.  J.,  discusses  the  question  under  con- 
sideration vrith  great  abilily.  He  says,  "  to  give  any  binding 
effect  to  a  judgment,  it  is  essential  that  the  court  should  haye 
jurisdiction  of  the  person,  and  the  subject-matter — ^the  vrant  of 
jurisdiction  makes  it  utterly  void  and  unavailing  for  any  pur- 
pose." 

It  would  be  an  imperfect  conception  of  the  view  we  haye  en- 
deayored  to  present  of  this  case,  to  suppose  that  we  consider 
the  decree  in  fayor  of  William  Bearing,  in  the  light  of  an  inter* 
locutozy  judgment,  so  far  as  the  Bank  of  Charleston  is  affected 
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hj  it,  which  may  be  opened  for  a  rehearing,  at  the  instance  of 
that  corpoxation.  We  hold  it  a  meie  nnllily.  In  the  language 
of  Parsons,  0.  J.,  in  SisseU  t.  Brigga^  9  Mass.  462  [6  Am. 
Deo.  88],  *'no  credit,"  is  to  be  given  to  it.  According  to 
Judge  Beeye,  in  Orumon  v.  Baymond,  1  Oonn.  40  [6  Am.  Dec. 
200],  it  is,  "  as  though  there  was  no  court."  Being  a  nullity,  it 
in  no  way  affects  the  rights  of  the  bank.  If  it  had  been  ren- 
dered in  this  state  by  authorily  of  law  here,  it  would  be  con- 
clnsiTe  on  the  bank,  whilst  in  Carolina  and  in  all  other  states, 
it  would  be  held  a  nullity;  but  being  without  authority  of  law 
an  G^xgia,  it  is  equally  void  here  as  elsewhere:  Marshdbea^B 
OoMe,  10  Go.  70;  Buchanan  t.  Backer,  9  East,  192;  Cranstawn 
▼.  Johnston,  8  Yes.  170;  S.  0.,  6  Id.  277;  Cavan  t.  Stetoart,  1 
Stark.  525;  Becquet  t.  MacCaHhy,  2  Bam.  &  Adol.  951;  Smiih 
T.  SicoUs,  5  Bing.  N.  Cas.  208;  Plummer  t.  Woodbwme,  4t  Bam. 
k  Cress.  626;  Dm  ▼.  lAppman,  6  CI.  &  Fin.  1,  20,  21;  Ibrgu^ 
mm  T.  Mahon,  3  Per.  &  Dst.  143;  FenUm  t.  OarUok,  8  Johns. 
194;  Borden  y.  lUch,  15  Id.  121  [8  Am.  Dec.  225];  fisseO  t. 
Briggs,  9  Mass.  462  [6  Am.  Dec.  88];  ]UMl»  t.  Duryee,  7  Cranch, 
481, 486;  Picqtiei  t.  Swan,  5  Mason,  35;  BuUrick  y.  Alien,  8 
Mass.  278  [5  Am.  Dec.  105];  Story's  Conf.  L.,  sees.  546,  547, 
648;  Kirbe  y.  Kirbe,  Eirby,  119;  Warren  y.  Lynch,  5  Johns. 
241;  Slocum  y.  Wheeler,  1  Conn.  429-449;  WinsUmley  y.  Savage, 
2  McCord's  Ch.  436,  437. 

It  has  been  already  intimated,  that,  if  the  citizen  of  a  foreign 
slate  should  appear  and  defend  a  suit,  and  a  judgment  in  perso- 
nam  should  be  rendered  against  him,  he  would  be  concluded  by 
it.  He  may  waiye  his  exemption  from  the  jurisdiction,  and  be- 
ing heard,  could  ayer  nothing  in  any  tribunal,  against  the  judg- 
ment. Directly  to  this  point,  see  the  case  of  Pioquei  y.  Swan,  6 
Mason,  35,  and  Cook  y.  Champlain  T.  Co.,  1  Denio,  91. 

Nor  does  the  opinion  we  now  express  make  yoid  the  second 
rule  in  equity.  For  certain  purposes  it  remains  in  full  effect. 
It  can  not  legalize  a  judgment  against  a  non-resident,  who  has 
neyer  been  within  the  state,  but  has  the  same  useful  operation 
that  the  statute  5  G^rge  n.  has  in  England.  It  proyides  the 
means  of  making  citizens  of  this  state  parties,  who  abscond  or 
depart  from  the  state  to  ayoid  service  of  the  process  of  the  court, 
and  thus  ayoid  delays  of  justice,  by  compelling  complainants 
to  proceed,  and  defeating  pleas  in  abatement  for  non-joinder  of 
parties.  A  foreign  citizen  in  Georgia  is  amenable  to  the  juris- 
diction of  our  courts.  If  such  an  one,  haying  been  in  the  state 
at  the  time  suit  is  instituted  against  him,  departs  from  the  state 
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to  EToid  servioe,  and  to  evade  the  jurisdiction  of  the  court,  I  am 
not  prepared  to  say  but  that  he  may  be  made  a  party  by  publi- 
cation under  this  rule,  and  would  be  concluded  by  a  judgment. 
"What  is  the  extent  of  the  jurisdiction  of  our  courts,  over  a  for- 
eign citizen,  resident  in  Georgia,  or  temporarily  within  its  limits, 
I  shall  not  now  inquire.  I  mean  only  to  say,  that  service  of  pro- 
cess upon  him,  in  the  case  put,  imder  the  rule,  would  make  him 
a  pariy,  and  the  judgment  would  bind  him  to  the  extent  of  that 
jurisdiction.  Again,  the  rule  is  wise  and  beneficial,  and  even 
benignant,  in  this,  that  it  affords  the  means  of  notice  even  to 
citizens  of  a  foreign  state,  who  have  never  been  within  thei  state, 
and  are  not  subject  to  our  sovereignty  and  to  the  processes  and 
judgments  of  our  courts,  by  which,  if  they  think  proper  so  to 
do,  they  may  appear,  and  answering,  avoid  the  necessity  of  insti- 
tuting new  and  independent  proceedings.  It  extends  to  them 
valuable  facilities.  So  that  we  do  not  make  void  the  rule,  but 
establish  it. 

The  effect  of  the  decree,  as  a  judgment  against  the  Augusta  In- 
surance and  Banking  Company,  and  upon  the  stock  and  dividends 
awarded  to  Bearing,  is  disclosed  necessarily,  in  what  has  been 
already  said.  The  jurisdiction  over  the  property  and  the  com- 
pany is  not  denied.  As  between  the  company  and  Bearing,  it  is 
conclusive.  It  settied  all  the  equities  between  them,  and  must 
operate  as  a  protection  to  the  company,  not  only  against  Bear- 
ing, but  also  as  against  the  Bank  of  Charleston.  In  this  cause, 
it  seems  to  stand  in  the  position  of  a  ciLStodium  of  the  stock — ^it  is 
treated  in  the  decree  as  the  depository  of  the  dividends.  The 
decree  directs  it  to  transfer  the  one,  and  pay  the  other  to  Bear- 
ing. Being  compelled  by  a  court  of  competent  jurisdiction  to 
do  these  things,  it  must  be  protected  by  its  judgment,  and  being 
notified  and  heard,  it  must  also  be  concluded.  As  between 
Bearing  and  the  Bank  of  Charleston,  he  takes  the  decree, 
**vdlere  qumJtwm  vdlere  possU,"  He  certainly  gets  by  his 
purchase  and  the  execution  of  his  decree,  the  interest  in  the 
stock,  whatever  that  may  be,  which  Peck,  the  defendant  in  exe- 
cution, had.  If  the  Buik  of  Charleston  has  a  titie  to  the  stock, 
better  by  the  laws  of  the  land  than  his,  or  an  incumbrance  upon 
it  prior  in  time  and  superior  in  legal  effect,  to  his  title,  or  to  his 
claim,  as  the  creditor  of  Peck,  Bearing's  titie  or  claim  must 
yield  to  the  titie  or  the  incumbrance  of  the  bank,  whenever  that 
institution  shall  properly  assert  its  titie  or  its  incumbrance. 

It  only  remains  for  me  to  inquire  whether  there  is  anything 
in  the  bill  filed  by  the  Bank  of  Charleston  to  authorize  the  court 
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to  enjoin  the  execution  of  Bearing's  decree.  We  haTe  seen  that 
that  bill  was  filed  to  set  up  the  daim  of  the  bank  to  the  stock  in 
question,  and  the  diyidends  due  thereon,  and  to  enjoin  the  eze^ 
cation  of  Bearing's  decree.  Upon  the  doctrine  settled  by  this 
decision,  to  wit,  that,  as  to  the  Bank  of  Charleston,  it  is  no 
decree,  the  transfer  nnder  it  is  a  matter,  in  itself,  of  no  conse^ 
qnenoe.  The  plenary  execution  of  it  would  not  make  it  a  de* 
cree.  Then,  as  now,  it  would  be  a  nullity.  The  ground  upon 
which  the  injunction  is  asked  is,  that  the  Bank  of  Charleston 
was  not  notified — ^is  not  amenable  to  tlie  jurisdiction  of  the 
court,  and  is  not  concluded  by  the  decree.  As  to  notice,  that  is 
not  to  be  considered,  since  we  hold,  that,  with  or  without  no- 
tice, the  bank  is  not  concluded.  The  fact  that  the  Bank  of 
Charleston  is  not  concluded  by  the  decree,  because  an  inhabitant 
of  a  foreign  state,  is  not,  of  itself,  sufficient  to  authorize  the  in* 
junction.  No  other  ground  or  cause  for  the  injunction  is  set 
forth  in  the  bill  of  the  bank.  At  the  same  time  thatweso  rule, 
we  do  not  say  that  the  bank,  upon  a  case  made,  would  not  be 
entitled  to  an  injunction  against  the  execution  of  the  decree,  or 
agGunst  Bearing,  when  it  is  executed.  The  injunction  must  de* 
pend  upon  those  general  principles  which  regulate  that  process. 
Suffice  it  to  say,  that  the  bill  of  the  bank  does  not  make  a  case 
which,  upon  those  principles,  calls  for  the  exercise  of  the  power 
of  the  court  by  injunction.  The  injunction  must  be  dissolved 
and  the  decree  proceed.  Whether  the  bill  of  the  bank  be,  or 
can  be  made  by  amendment,  sufficient  to  assert  and  protect  the 
rights  of  the  Bank  of  Charleston  in  the  premises,  or  whether  a 
new  bill  ought  to  be  brought,  are  questions  which  are  not  made 
in  this  record,  and  upon  which,  therefore,  we  express  no  opinion. 
Let  the  judgment  be  reTersed  and  the  injunction  be  dis-> 
iolTed. 

Tn  FBDTCIPAL  GASB  GBOM  Again  before  the  oonrt  on  an  amended  bill  in 
Dearmg  y.  Boink  tif  CharluUm^  6  Ga.  581,  bnt  there  waa  no  further  diacna* 
aion  of  the  qnestiona  above  decided. 

JunOKKlIT  AOADIBT  NON-KBSIDBHT  OK  OOHBTBUOIITB  SkBTIOB:    See  the 

caaea  referred  to  in  the  note  to  lUni  River  Sieamboai  Co.  r,  FoeUr^  oMfe,  248, 
and  Bwtr  y.  Coffin,  poti,  and  note.  Aa  to  the  yalidity  of  jndgmenta  against 
non-reaidenta  generally,  aee  Wood  y.  WaMMon,  44  Am.  Deo.  662;  NwKomh 
y.  Peck,  Id.  340;  WOck  y.  Syhu,  Id.  689,  and  notea.  Say  the  oonrt  in  City 
FWt  Ins.  Co,  y.  Cam^  41  Ga.  670:  "We  fnlly  reoogniae  the  prindple  laid 
down  in  Dearing  y.  Bank  qf  Charleston,  5  Id.  497.  A  non-reddent  can  not 
be  made  a  party  defendant  to  a  personal  action  nnleas  he  be  served  with  pro. 
oesa.  Bat  nothing  ia  better  aettled  than  that  non-reeidenoe  ia  no  defense  if 
the  defendant  have  been  legally  served  with  prooess.** 
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JuDOMXHT  WITHOUT  JvKiiDicniov  ov  PiBflov  A  KuLUTT:  See  the  note 
toFUnU  Sher  SteamAotU  Ox  ▼•  JbKer,  ante,  2i8.  Seealao  TWmt.  Springer, 
9  Ge.  182»  and  Mcriam  ▼•  8lm»,  M  Id.  808,  approving  the  prindpal  oaee  on 
thla  point. 

JnusDioTUur  ov  Ooubt  Om  FMfkbtt  wirenr  States  SeelTtBiaMe  t. 
PtttUmt  20  Am.  Deo.  179;  ChrrM  t.  Lee^  22  Id.  800;  Oiwiw  t.  gTbpwipww, 
84  Id.  714;  Aver  T.  Oi^lK  jml. 


CASES 


IN  THE 


SUPREME  COURT 


OF 

ILLINOIS. 


MoImnitE  V.  Pbeston. 

f8  aiLMAV,  48.] 

PtAiHTiyF^i  GAPAomr  to  Sx7b,  when  Eitheb  a  Natural  Pibsor  or  m  €a^ 
poratioii,  can  not  be  questioned  nnder  the  general  iasne. 

PBOMiBflOBT  Note  Patable  to  an  Iksubanoe  Compant,  which  had  au- 
thority to  take  notes  for  a  particular  purpose,  would  be  valid  in  ths 
hands  of  a  bona  Jlde  assignee,  although  the  company  may  not  have  had 
power  to  take  such  particular  note. 

IvsuBANOB  Companies  have  Implied  Power  to  Give  Credit  for  pre- 
miums, and  to  take  promissory  notes  in  payment. 

Power  Oranted  bt  a  Charter  "to  hold  and  convey  any  estate,  real  or 
personal,  to  make  insurances  and  fix  the  premiums  and  terms  of  pay- 
ment, and  to  make  loans,"  necessarily  implies  the  power  to  take  promis- 
sory notes,  and  to  negotiate  them  in  the  ordinary  course  of  business. 

PLAnmFV  HAYING  Showh  Power  in  the  Cobporation,  under  its  original 
charter,  to  take  the  note  on  which  the  action  is  founded,  need  not  show 
negatively  that  such  power  has  not  been  taken  away  by  subsequent  act 
of  the  legislature. 

COBIORATIONB  HAYINO  PoWER  TO  MaKE  AND  TRANSFER  PrOMISSORT  NoTES| 

will  be  presumed  to  do  so  in  the  ordinaiy  course  of  business,  until  the 
contrary  appears. 

Corporations  hate  Power  to  Assion  Promissory  Notes  in  Illinois^ 
under  the  provisions  of  the  revised  laws,  482. 

Word  ''Person"  is  Somxtimes  Construed  so  as  to  include  oorporations. 

PRoxmsoRT  Note  Payable  to  a  Corporation  and  Indorsed  bt  It,  will 
be  presumed  to  have  been  indorsed  at  the  place  of  business  of  the  corpo- 
ration. 

AmoNMBNT  OP  A  pROMissoRT  NoTx,  AS  Allboid  in  the  deolaxatiosv  is  ad- 
mitted, unless  the  same  is  denied  by  a  verified  plMS  in  aoooidanoe  witb 
the  revised  statutes,  c.  83,  sea  M 
Am.  Daa  Tox*.  XLTm— 91  m 
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iNBOBfllMBNT  BT  THB  SbOBSTABT,  IK  HIS  OVTIGIAL  CaPIOETT,  of  ft  promiB- 

■ory  note  payable  to  the  Ocean  Insurance  Company,  is  soflBeient  to  paaa^ 
the  li^gal  title  to  sooh  note,  and  anthorizes  the  holder  thereof  to  fill  It  up- 
BO  as  to  show  the  asstgnment  to  hare  been  made  for  and  on  behalf  of 
the  company. 

Debt.    The  opinion  states  the  facts. 

Jf.  May  and  R.  8,  SlackweU,  for  the  plaintiff  in  eixor. 

0.  H.  Browning  and  N,  Bushnell,  for  the  defendant  in  error. 

By  Court,  Trumbull,  J.  Mclntire,  as  the  assignee  of  th» 
Ocean  Insurance  Company,  sued  Preston  in  an  action  of  debt, 
upon  a  note  given  to  that  company.  The  declaration  is  in  the^ 
usual  form.  The  defendant  pleaded  nil  debet,  payment,  set-off, 
and  accord  and  satisfaction,  upon  all  of  which  pleas  issues  -were 
joined.  By  consent  of  parties  the  case  was  tried  by  the  court, 
and  upon  the  trial  the  plaintiff  offered  in  eyidence  the  act  of  the^ 
commonwealth  of  Massachusetts  incorporating  the  Ocean  Insur- 
ance Company;  a  section  of  the  constitution  of  Massachusetts, 
declaring  what  laws  should  be  in  force  in  that  commonwealth; 
the  first  section  of  the  statute  of  3  and  4  Anne,  c.  9,  making  prom- 
issory notes  assignable,  etc.;  the  report  of  the  decision  made  by 
the  supreme  judicial  court  of  Massachusetts  in  the  case  of  Janea 
y.  Falea,  4  Mass.  246,  for  the  purpose  of  showing  that  the  said 
statute  of  Anne  was  held  to  be  in  force  in  Massachusetts;  and 
the  note  and  the  indorsement  thereon,  which  was  all  the  testi- 
mony in  the  case.  The  court  found  for  the  defendant  upon  the 
plea  of  nil  debet,  and  for  plaintiff  upon  the  other  issues.  A  motion 
for  a  new  trial  made,  overruled,  and  an  exception  taken  to  over- 
ruling the  same.  The  assignment  of  errors  questions  the  cor- 
rectness of  the  decisions  of  the  court  refusing  a  new  trial  and 
entering  judgment  in  favor  of  defendant. 

In  determining  this  case,  several  important  questions  arise: 
1.  Was  it  necessary  for  the  plaintiff  under  the  issues,  in  order 
to  show  his  right  to  sue,  to  prove  the  existence  of  the  corpora- 
tion to  which  the  note  was  made  payable  ?  2.  Had  the  Ocean 
Insurance  Company  power  to  take  and  assign  the  note  in  ques- 
tion ?  3.  Was  the  indorsement,  *'  Without  recourse,  Joel  Scott,. 
Sec'y,''  upon  the  back  of  said  note,  sufficient  to  transfer  the 
legal  interest  therein  to  the  holder  of  said  note,  and  did  it  au- 
thorize the  filling  up  of  said  indorsement  in  the  manner  it  wa» 
done  ?  Some  other  questions  of  minor  importance  were  raised 
during  the  argument,  which  will  be  disposed  of  as  we  progress. 

Upon  the  first  point,  as  to  the  necessity  for  proof  on  the  pari 
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of  the  plaintiff  to  show  that  the  Ocean  Insurance  Company  was 
duly  incorporated,  the  argument  seems  to  have  proceeded  upon 
the  assumption  that  said  company  was  the  plaintiff  in  the  action. 
Such  is  not  the  case.  The  suit  is  brought  by  Charles  Mclntire, 
a  natural  person^  whose  capacity  to  sue  can  not  surely  be  ques- 
tioned under  the  general  issue.  Had  the  suit  been  in  the  name 
of  the  payees  of  the  note,  the  question  of  their  capacity  to  sue, 
might  according  to  some  authorities,  haTe  been  raised  under  the 
general  issue,  and  without  a  special  plea  for  that  purpose.  Upon 
this  point  there  is  a  great  contrariety  of  decisions,  as  was 
shown  upon  the  argument;  but  in  our  opinion,  the  better 
rule  is,  that  in  suits  brought  by  corporations,  the  defendant 
by  pleading  the  general  issue,  admits  the  capaciiy  of  the  plaint- 
iff to  sue,  and  that  if  the  defendant  would  deny  the  existence 
of  the  corporation,  he  must  put  in  a  plea  for  that  purpose. 
Such  has  been  held  to  be  the  law  by  the  supreme  court  of  the 
United  States,  the  courts  of  Massachusetts,  Connecticut,  Ala- 
bama, and  several  other  states,  and  in  our  judgment,  the  de- 
cisions of  those  courts  are  the  best  sustained,  both  by  reason 
and  authority.  In  the  cases  of  Phosnix  Bank  v.  Curtis^  14  Conn. 
437  [36  Am.  Dec.  492];  and  of  Prince  v.  Commercial  Bank  of 
Columbus,  1  Ala.  241  [^»4  Am.  Dec.  773],  the  leading  cases  upon 
this  subject  are  collected  and  reviewed.  See  also  Society  for 
Prop,  of  Gospel  v.  PawUt,  4  Pet.  480;  Gvxiga  Iron  Co.  v.  Daw- 
son, 4  Blackf.  202;  Montgomery  B.  B.  Co.  v.  Hurst,  9  Ala.  513; 
1  Mass.  169;  I\rst  Parish  Church  v.  Cole,  3  Pick.  245;  New 
Haven  St.  B.  Co.  v.  VanderbUt,  16  Conn.  421;  Taylor  v.  Bank 
of  lllinms,  7  T.  B.  Mon.  584;  School  District  No.  1  v.  Blaisdell, 
6  N.  H.  197. 

2.  Was  it  necessary  for  the  plaintiff  to  introduce  in  evi- 
dence  the  charter  of  the  Ocean  Insurance  Company,  not  for  the 
purpose  of  showing  its  authority  to  bring  suit,  which  would 
have  been  admitted  by  the  pleadings  even  had  the  suit  been 
in  the  name  of  the  corporation,  but  for  the  purpose  of  show- 
ing the  power  of  the  company  to  take  and  assign  notes  ?  Un- 
less such  a  power  can  be  inferred  as  necessary  or  incident  to 
the  purposes  for  which  insurance  companies  are  established,  it 
was  necessary  to  make  such  proof.  The  court  is  bound  to 
know,  judicially,  something  of  the  nature  and  objects  of  insur- 
ance companies,  as  well  as  the  purposes  for  which  they  are 
created.  Is  the  power  to  take  and  transfer  a  note  incident  to 
the  exercise  of  their  usual  functions?  It  is  said  in  1  Ph.  Ins. 
205:  "Generally,  the  premium  on  the  whole  sum  named  in  the 
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policy  as  inBiiredf  is  considered  in  practice  to  be  due  immediately, 
though  in  the  United  States  it  is  not  usually  payable  until  after 
the  expiration  of  a  credit  of  from  two  or  three  to  eighteen 
months,  according  to  the  length  of  the  voyage."    *'  In  the  case 
of  insurance  by  an  incorporated  company,  the  premium  note  is 
generally  made  payable  to  the  company  by  its  corporate  name, 
or  to  some  of  its  officers;"  accordingly,  the  company  or  its 
officers,  ''may  negotiate  the  note  immediately:"  Id.  206.    In 
the  case  of  N.   Y.  Fireman's  Ins.  Co,  t.  Ely,  2  Cow.  678,  the 
court  say:  ''It  may  be  conceded  that  the  company  have  au- 
thority to  take  notes  for  the  premiums  due  to  them,  instead  of 
demanding  cash,  because  the  power  of  giving  credit  may  be 
necessary  to  enable  them  to  make  the  most  advantageous  con- 
tract of  insurance."    If  the  Ocean  Insurance  Company  had 
authority  to  take  a  note  for  any  purpose,  the  note  in  question 
would  be  valid  in  the  hands  of  the  plaintiff,  a  bona  fide  assignee, 
although  the  company  may  have  had  no  power  to  take  this  par- 
ticular note.     This  was  held  to  be  the  law  in  the  case  of  WU- 
marth   v.  Crawford,  10  Wend.  341.     If   the   charter   of  the 
Ocean  Insurance  Company  was  wholly  silent  as  to  the  power  of 
the  corporation  to  give  credit  for  premiums  and  take  notes  in 
payment,  we  should  feel  bound  to  decide  upon  the  principles  laid 
down  in  the  foregoing  authorities,  that  such  a  power  necessarily 
resulted  from  its  power  to  make  insurances,  and  to  enable  it  ad- 
vantageously to  conduct  its  business;  and  we  think  it  would  be 
going  quite  far  to  hold  that  the  plaintiff  was  bound  in  the  first 
instance  to  introduce  the  charter  in  evidence  for  the  purpose  of 
showing  that  the  company  was  not  restricted  by  the  act  of  in- 
corporation from  doing  business  in  the  manner  usual  and  cus>' 
tomary  to  insurance  companies. 

But  the  power  of  the  Ocean  Insurance  Company,  to  take  the 
note  in  this  case,  does  not  rest  upon  the  presumption  that  in- 
surance companies  usually  exercise  such  a  power.  The  plaintiff 
introduced  in  evidence  upon  the  trial,  the  act  of  the  common- 
wealth of  Massachusetts  incorporating  said  company,  by  the 
first  section  of  which  act,  the  Ocean  Insurance  Company  is  cre- 
ated a  corporation,  authorized  to  sue,  etc.,  and  is  invested 
"  with  all  the  powers,  and  privileges,  granted  to  insurance  com- 
panies, and  subject  to  all  the  restrictions,  duties,  and  obliga- 
tions contained  in  a  law  of  this  commonwealth,  entitled,  "An 
act  to  define  the  powers,  duties,  and  restrictions  of  insurance 
eompanies,"  passed  February  16,  1818,  and  in  a  law  entitled 
**An  act,  authorizing  the  several  insurance  companies  of  this 
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commonwealth  to  insure  against  fire/'  passed  February  21, 
1820,  and  is  further  authorized,  ''  to  purchase,  hold,  and  con- 
yey  any  estate,  real  or  personal,  for  the  use  of  said  company; 
provided,  the  said  real  estate  shall  not  exceed  the  value  of  fifty 
thousand  dollars,  excepting  such  as  may  be  taken  for  debt,  or 
held  for  collateral  security  for  money  due  to  said  company." 
The  first  section  of  the  act  of  1818  expressly  authorizes  insur- 
ance companies  to  make  insurances  on  vessels,  etc.,  and  ''to 
fix  the  premiums  and  terms  of  payment;"  and  the  third  section 
of  said  act  authorizes  insurance  companies  to  loan  a  portion  of 
their  capital  stock  on  mortgage  of  real  estate,  etc.  The  power 
to  take  and  transfer  notes  in  the  legitimate  business  of  the  cor- 
poration, is  clearly  recognized  in  the  foregoing  sections.  The 
power  to  hold  and  convey  any  estate,  real  or  personal,  to  make 
insurances,  and  fix  the  premiums  and  terms  of  payment,  and  to 
make  loans,  necessarily  implies  the  power  to  t^e  notes;  nor 
was  the  power  to  take  notes  under  the  provisions  of  the  forego- 
ing sections  seriously  questioned  upon  the  argument;  but  then 
it  was  insisted,  that  this  power  may  have  been  taken  away  by 
the  provisions  of  the  "  act  authorizing  the  several  insurance  com- 
panies of  this  commonwealth  to  insure  against  fire,"  passed  in 
1820,  referred  to  in  the  charter  of  the  Ocean  Insurance  Com- 
pany, and  which  act  the  bill  of  exceptions  shows  was  not  offered 
in  evidence. 

The  act  incorporating  the  Ocean  Insurance  Company  was 
passed  in  1830,  and  because  an  act  previously  passed  authorizing 
insurance  companies  to  insure  against  fire,  and  referred  to  in  the 
charter,  was  not  offered  in  evidence,  we  are  asked  to  infer  that 
there  are  provisions  in  that  act  restraining  and  taking  away  the 
powers  granted  in  the  charter  and  in  the  general  law  in  refer- 
ence to  insurance  companies,  both  of  which  are  set  out  in  full 
in  the  record,  and  were  read  upon  the  trial  of  the  cause.  It  is 
said  that  the  court  can  not  determine  whether  the  Ocean  Insur- 
ance Company  had  power  to  take  a  note,  because  one  of  the  acts 
referred  to  in  the  charter  of  that  company  is  not  before  the 
court.  The  power  to  take  a  note  may,  as  we  have  already  shown, 
be  fairly  inferred  from  the  first  section  of  the  charter;  and  if 
there  were  provisions  in  a  former  act,  referred  to  in  a  previous 
part  of  said  first  section  inconsistent  with  this  power,  the  last 
law  would  prevail;  but  we  think  it  carrying  the  doctrine  of  pre- 
sumption quite  too  far  to  assume  that  there  are  provisions  in  au 
act  extending  the  powers  of  insurance  companies  so  as  to  author- 
ize them  to  insure  against  fire,  inconsistent  with  and  repugnant 
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to  the  whole  soope  and  tenor  of  the  laws  granting  powers  to  such 
companies.  After  the  plaintiff  had  shown  the  power  to  take  a  note 
on  the  part  of  the  corporation  by  the  production  of  their  charter, 
we  do  not  think  it  was  necessaiy  for  him  further  to  show  that 
such  power  had  not  been  taken  away  by  some  other  statnte,  al- 
though such  statute  may  be  referred  to  in  the  charter.  Having 
shown  the  power  to  exist,  it  was  unnecessary  for  the  plaintiff  to 
show,  negatively,  that  it  had  not  been  taken  away,  and  especially 
would  this  be  so,  when  the  act,  as  referred  to  by  its  title,  pro- 
fessed, as  in  this  case,  not  to  limit  but  to  extend  the  powers  of 
the  company.  If  there  were  restrictions  in  the  act  to  authorize 
insurance  companies  to  insure  against  fire,  prohibiting  such 
companies  from  taking  notes  in  any  case,  it  was  incumbent  on 
the  defendant  to  have  shown  it,  if  he  could,  after  having  ex- 
pressly recognized  that  power  by  executing  the  note  in  question. 
The  plaintiff  made  out  a  prima/acie  case,  at  least,  of  power  on 
the  part  of  the  corporation  to  take  the  note,  and  this  was  suffi- 
cient, unless  rebutting.  The  corporation  having  the  power  to 
take  a  note  and  to  hold  and  convey  any  estate,  real  or  personal, 
would  necessarily  have  authority  to  negotiate  such  a  note  in  the 
ordinary  transaction  of  the  business  of  the  company,  and  that 
such  a  power  is  usually  exercised  by  insurance  companies  has 
already  been  shown.  That  the  note  in  question  was  made  and 
transferred  in  the  ordinary  course  of  business  will  be  inferred, 
in  case  the  corporation  had  power  to  make  and  transfer  a 
note  for  any  purpose,  till  the  contrary  be  shown;  and  it  would 
not  even  be  admissible  in  this  case,  without  first  showing  the 
plaintiff  not  to  be  a  bona  fide  assignee  for  the  defendant  to  show 
the  contrary:  Barker  v.  Mech.  F.  Ins.  Co.,  3  Wend.  94  [20  Am. 
Dec.  664];  Ang.  &  Ames  on  Corp.  144;  VaUeit  v.  Parker,  6 
Wend.  615. 

The  note  being  payable  to  the  Ocean  Insurance  Company  in 
its  corporate  capacity,  prima/acie  no  other  evidence  of  user  was 
necessaiy:  Montgomery R.  E.  v.  Burst, 9  Ala.  516;  Dutchess  Cotton 
Man.  Co.  v.  Davis,  14  Johns.  238  [7  Am.  Dec.  459].  The  power 
of  the  Ocean  Insurance  Company  to  assign  this  note  has,  how- 
ever, been  questioned,  upon  the  ground  that  the  statute  of  Illi- 
nois in  reference  to  negotiable  instruments,  E.  L.  482,  while  it 
authorizes  notes  to  be  made  by  any  person  or  persons,  body 
politic  or  corporate,  only  authorizes  the  assignment  of  such  aa 
are  payable  to  any  person  or  persons,  and  under  the  hand  of  such 
person  or  persons,  which,  it  is  insisted,  means  natural  persons, 
and  does  not  embrace  corporations;  and  that  they  had  no  right 
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Jit  fhe  time  the  note  in  question  was  indorsed,  to  assign  notes  in 
this  state.  Two  answers  may  be  given  to  this  objection:  1.  Bj 
a  fair  construction  of  the  statute  we  think  corporations  might 
xMsign  notes  in  this  state.  The  word  "  person"  is  sometimes  so 
construed  as  to  include  corporations:  The  People  v.  VUca  Ins. 
Co.,  16  Johns.  357  [8  Am.  Dec.  243].  2.  The  Ocean  Insurance 
'Company  was  located  by  its  charter,  at  Boston,  Massachusetts, 
jtnd  the  presumption  is,  that  the  note  was  indorsed  at  the  place 
where  the  company  did  business — ^if  so,  by  the  first  section  of 
the  statute  of  3  and  4  of  Anne,  adopted  in  Massachusetts,  the 
jpower  to  indorse  notes  is  not  restricted  to  natural  persons:  Jones 
^.  Jbfess,  4  Mass.  243. 

3.  Was  the  indorsement  in  this  case  sufficient,  and  was  the 
j)laintiff  authorized  to  fill  it  up,  so  as  to  show  an  assignment  by 
the  payees  of  the  note  ?  The  fifty-eighth  section  of  the  eighty- 
third  chapter  of  the  revised  statutes  declares:  '*  In  actions  upon 
bonds,  notes,  and  all  other  writings  made  assignable  by  law,  in 
the  name  of  the  assignee,  the  plaintiff  shall  not  be  held  bound 
to  prove  the  assignment  or  signature  of  any  assignor,  unless  the 
fact  of  assignment  be  put  in  issue  by  plea,  verified  by  affidavit 
of  the  defendant  or  some  credible  person,  stating  that  he  verily 
believes  the  facts  stated  in  the  plea  are  true."  No  such  plea 
was  interposed  in  this  case,  consequentiy  the  assignment,  as  al- 
leged in  the  declaration  to  have  been  made  by  the  Ocean  Insur- 
iuice  Company,  is  admitted  by  the  pleadings. 

Although  this  is  admitted  to  be  the  law,  yet  it  is  insisted  that 
the  plaintiff  is  bound  to  introduce  in  evidence  an  assignment, 
purporting  to  have  been  ^.rnade  by  the  payee  of  the  note — that 
inasmuch  as  the  indorsement  ''Without  recourse,  Joel  Scott, 
Sec'y,*'  did  not  purport  to  be  an  indorsement  by  the  company, 
it  was  upon  its  face  wholly  insufficient  to  transfer  the  legal  tiUe 
in  the  note,  and  that  said  indorsement,  unexplained  by  proof, 
was  that  of  a  guarantor  and  not  of  an  indorser.  It  is  difficult  to 
conceive  why  Scott  should  have  prefixed  the  words  "  without 
recourse"  to  his  name,  if  the  intention  was  to  bind  himself  as 
guarantor.  A  guarantor  without  recourse  would  be  a  solecism. 
Such  manif estiy  was  not  Scott's  intention  in  placing  his  name 
upon  the  back  of  the  note.  That  corporations  may  do  business 
through,  and  are  bound  by  the  acts  of  their  officers,  is  well  set- 
tled; and  the  Ocean  Insurance  Company  having  power  to  assign 
the  note  in  question,  it  unquestionably  could  make  that  assign- 
ment through  its  duly  authorized  secretary:  Stoiy  on  Agency , 
sec.  53;  Ang.  &  Ames  on  Corp.  158;  Conover  v.  MiU.  Ins.  Co.^ 
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8  Denio,  254.  That  Scott  was  the  duly  authorized  ofiScer  to 
make  the  assignment,  is  admitted  by  the  pleadings,  because 
proof  of  his  authority  to  make  the  assignment  would  have  been 
part  ^  the  evidence  necessary  to  establish  said  assignment  at 
the  common  law,  and  whatever  evidence  would  have  been  admis- 
sible and  required  of  the  plaintiff,  independent  of  the  statute, 
is  to  be  considered  as  given,  unless  the  assignment  is  put  in 
issue  by  plea  verified  by  afBdavit.  That  the  authority  of  the 
agent  to  act  for  his  principal  need  not  be  proved  in  such  a  case^ 
has  already  been  settled  in  principle  by  tiiis  court,  and  in  the 
case  of  Delahay  v.  Clement^  2  Scam.  675.  This  point  of  the  case 
is  then  presented  in  the  same  light  as  if  the  record  contained 
proof  that  Joel  Scott  made  the  indorsement  upon  the  note  as 
the  secretary,  and  under  the  direction  of  the  Ocean  Insurance 
Company.  If  he  did,  there  can  be  little  difficulty  in  determin- 
ing that  the  indorsement  was  sufficient  to  carry  the  legal  title  ta 
the  note,  and  authorize  the  holder  thereof  to  fill  it  up  so  as  to 
show  said  assignment  to  have  been  made  for  and  on  behalf  of 
said  company.  There  can  be  no  mistaking  the  intention  of  the 
parties  in  this  case.  The  words  '*  without  recourse"  show  thai 
Scott  intended  to  indorse  the  note,  and  not  to  guarantee  the  pay- 
ment thereof;  and  the  letters  *'  Sec'y,''  annexed  to  his  name, 
are  sufficient  to  indicate  that  he  did  not  suppose  he  was  acting 
for  himself  alone. 

Upon  the  point  of  the  sufficiency  of  the  indorsement,  and  the 
authority  of  the  plaintiff  to  fill  it  up  on  the  trial,  we  are  not 
without  authority.  In  the  case  of  the  New  Bng,  M.  Ins.  Co,  v. 
James  De  Wolfy  8  Pick.  56,  which  wat  a  suit  against  the  defend- 
ant as  the  guarantor  of  a  promissory  note,  the  guaranty  was  as 
follows:  "  By  authority  from  J.  De  Wolf,  junior,  I  hereby  guar- 
antee the  payment  of  tiiis  note.  Isaac  Clap."  The  court  held^ 
''  with  respect  to  the  form  of  the  guaranty,  we  are  of  opinion 
that  the  effect  of  it  must  be  determined  by  the  intention  with 
which  it  was  made.  If  Clap  had.  authority  to  make  the  guar- 
anty for  the  defendant,  and  the  words  are  such  as  not  merely  to> 
bind  himself  alone,  and  it  can  be  ascertained  that  he  intended 
to  act  for  De  Wolf,  the  latter  will  be  bound.  The  authoritiea 
cited  to  maintain  the  position  that  the  name  of  the  principal 
must  be  signed  by  the  agent,  are  of  deeds  only,  instruments 
under  seal;  and  it  is  not  desirable  that  the  rigid  doctrine  of  the 
common  law  should  be  extended  to  mercantile  transactions  of 
this  nature."  The  court  being  satisfied  from  aU  the  circum- 
stances that  Clap  professed  to  act  for  De  Wolf,  add,  that  the  only 
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question  ought  to  be  whether  he  had  authority  so  to  act;  and 
the  evidence  shoiring  that  he  had  such  authority,  De  Wolf  was 
held  liable. 

In  the  case  of  the  Northampton  Bank  v.  Pepoon^  11  Mass.  288, 
the  note  was  payable  to  the  Berkshire  Bank,  and  was  indorsed  by 
Simon  Lamed,  calling  himself  attorney.  It  was  objected  that 
admitting  Lamed  to  have  been  the  attorney  of  the  bank  for  the 
purpose  of  indorsing  the  note,  yet,  the  manner  in  which  he  had 
executed  the  power  defeated  his  purpose,  as  he  had  not  declared 
that  he  acted  for  and  on  behalf  of  the  corporation.  Parker, 
0.  J.,  in  delivering  the  opinion  of  the  court,  says:  "If  the 
authority  of  Lamed  was  good  to  indorse  as  attorney,  he  having 
indorsed  in  blank,  the  plaintiff  may  erase  the  words  written  over 
his  name,  and  substitute  other  words  which  will  give  effect  to 
the  indorsement."  In  the  case  of  Folger  v.  Chace,  18  Pick.  63, 
it  was  held  that  a  note  indorsed  ''  P.  H.  Folger,  Cashier,"  was 
sufficiently  indorsed  to  pass  the  interest  of  the  payees,  the 
Phoenix  Bank,  in  said  note,  and  that  if  it  was  not  sufficiently 
certain,  the  plaintiffs  would  have  the  right  at  the  trial  to  prefix 
the  name  of  the  corporation.  In  Brown  v.  Butchers  etc.  Bank, 
6  Hill,  443  [41  Am.  Dec.  755],  where  a  pariy  placed  the  figures 
"  1,  2,  8,"  upon  the  back  of  a  bill  of  exchange,  no  name  being 
written,  it  was  held  a  valid  indorsement,  and  that  a  person 
might  become  bound  by  any  mark  he  thought  proper  to  adopt, 
provided  he  intended  to  bind  himself.  See  also  Merchants'  Bank 
V.  Spicer,  6  Wend.  443;  Garrison  v.  Combs,  7  J.  J.  Marsh.  84 
[22  Am.  Dec.  120]. 

We  are,  therefore,  of  the  opinion  that  the  indorsement  in  this 
case  was  sufficient  to  pass  the  legal  interest  in  the  note  when 
properly  filled  up,  which  the  plaintiff  had  the  right  to  do  upon 
the  trial. 

The  finding  of  the  circuit  court  was  manifestly  contrary  to  the 
evidence,  and  the  motion  for  a  new  trial  should  have  been  al- 
lowed. The  judgment  of  the  circuit  court  is  reversed  at  the 
costs  of  the  defendant  in  error,  and  the  cause  remanded  tox 
further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 

CoBPOBATB  Existence,  whxk  Admitted  by  Pleading  the  QbheraXi 
Issue:  See  tho  prior  cases  in  this  series  collected  in  the  notes  to  Phenix  Banb 
V.  CurtU,  36  Am.  Dec.  492;  CahiU  v.  Kalamaeoo  Mwt,  Ins.  Co.,  43  Id.  465. 

POVTGB  OV  CORFOBATIONS  TO   MaKE  AND  RECEIVE  NoTES:  See    this  Sub* 

ject  discussed  at  length  in  the  notes  to  MoU  v.  Hicks,  13  Am.  Dec.  561;  Bar* 
her  V.  Mechanics'  Fire  Ins.  Co.,  20  Id.  664;  LsggeU  v.  N.  J.  Jf.  A  B.  Oa.^  28 
Id.  741.    Also  Commerciai  Bank  v.  Newport  Mfg.  Co.,  35  Id.  171« 
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COBPOKATIOHS,   WHXN    INCLUDED    WITHIN    THX    DESIGNATION  OV   "PeS- 

BONS:**  People  ▼.  UHca  In»,  Oo,,  8  Aid.  Deo.  243;  Wood  v.  Hartford  Birt  In^ 
Co,,  33  Id.  885,  and  note  401;  8uae  ▼.  Woram,  40  Id.  378. 

The  FBiNdPAL  GABS  IS  CITED  to  the  effect  that  the  denial  of  a  plaintiff's 
corporate  ezistenoe  most  be  by  plea  in  abatement  or  by  plea  in  bar:  Spongier 
V.  Indiana  etc  R.  R.  Co,,  21  Hi  277;  Morria  v.  Trustees,  etc.,  15  Id.  270; 
upon  a  plea  of  nul  tiel  corporation,  the  plaintiff  most  prove  its  corporate  ex- 
istence: Ramsey  ▼.  P.  M.  A  F.  Ins,  Co.,  55  Id.  313;  that  corporvtiona  only 
have  those  implied  powers  incidental  to  or  neoessaiy  to  carry  into  effect  the 
pnrposes  for  which  they  are  created:  Caldwell  v.  Alton,  33  Id.  418;  that 
banks,  insurance  companies,  and  other  like  corporations  have  power  to  take 
and  negotiate  promissory  notes,  in  the  coarse  of  their  basinees:  Alexander  r. 
Homer,  1  McCrary,  641;  that  an  allegation  of  assignments  a  promissory 
note  is  admitted  unless  denied  by  affidavit:  Frye  ▼•  Tueisr,  24  Id.  181t 
Goodrich  ▼.  Reynolds,  31  Id.  407;  Fry  v.  Blaekstane,  Id.  5^ 
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[S  QiXMAX,  196.] 

Clause  in  an  Agreement  fob  the  Sale  ov  Land,  to  the  effect  that  if  the 
vendee  or  his  assignee  should  fail  to  pay  the  purchase  price,  within  ten 
days  after  the  same  becomes  due,  he  thereby  forfeits  all  claim  to  said  land 
and  the  moneys  paid  thereon,  "and  this  bond,  in  such  event,  shall  be  void, 
both  in  law  and  equity,  and  the  title  to  said  lots  shall  continue  in  the 
original  proprietor,  as  if  no  sale  had  been  made,*'  will  be  construed  as  a 
penalty  to  insure  a  prompt  performance  by  the  purchaser,  and  not  as  re* 
leasing  the  vendee  from  liability  upon  his  failure  to  pay  the  purchase 
price. 

€k)NTBACT  EnTEBED  INTO  BT  OnE  PBOFESSINa  TO  ACT  ON  BeHALF  OF  AN- 
OTHER, but  without  authority,  may  be  adopted  by  the  principal  while  it 
is  still  in  force  as  between  the  professed  agent  and  the  other  party. 

ADMINI8TRAT0B  OR  QuABDiAN  Wbo  Makes  A  Ck)NTRACT  in  his  represen- 
tative capacity,  which  he  has  no  authority  to  make,  and  which  is  not 
binding  upon  the  estate  or  ward,  is  personally  liable  thereon. 

Equity  mat  Enfobce  the  Specific  Pebfobbcancb  op  a  CJontbact  for  the 
sale  of  lands,  although  the  vendor  may  have  had  no  title  at  the  time  of 
the  sale,  or  even  at  the  time  of  filing  the  bill,  if  he  can  make  a  good  title 
at  the  time  of  the  decree. 

Assumpsit  on  certain  promissory  notes  given  in  payment  of 
the  purchase  price  of  several  town  lots.  The  defendant  filed 
several  pleas  which  stated  in  effect,  that  the  notes  were  given  in 
payment  of  the  lands  of  one  Maria  Mason,  an  infant,  which 
the  plaintiff,  as  her  guardian  had  contracted  to  sell  him,  in  pur- 
suance to  an  act  of  the  legislature,  entitled  ''an  act  for  the 
benefit  of  the  infant  heir  of  James  Mason,  deceased,"  the  con- 
ditions of  which  the  guardian  had  not  complied  with.  The 
defendant  also  pleaded  a  want  of  title  in  the  plaintiff  to  the  lots 
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contiacted  for,  whereby  the  consideration  for  the  notes  had 
failed.  The  plaintiff  replied,  that  after  the  infant  had  attained 
her  majority  she  executed  and  tendered  a  good  and  sufficient 
"warranty  deed  of  the  premises  to  the  defendant,  and  that  she 
has  been  ever  since  ready  and  willing  to  deliyer  such  deed,  upon 
payment  being  made.  The  defendant  demurred  to  this  replica* 
tion,  and  the  demurrer  being  sustained,  final  judgment  was  ren« 
dered  in  his  favor.    The  further  facts  appear  in  the  opinion. 

ff.  W.  Billings t  L.  B.  Panona^  jun.^  and  B.  S.  Edwards^  for 
the  appellant. 

D.  A.  SmUht  for  the  appellee. 

By  Court,  Catoh,  J.  All  of  the  questions  presented  in  this 
record,  have  been  already  settled  in  this  court,  except  two,  the 
first  of  which  is  presented  by  the  demurrer  to  the  second  and 
fifth  pleas,  and  the  second  by  the  demurrer  to  the  first  replica- 
tion. The  first  question  depends  upon  the  proper  construction 
to  be  given  to  the  concluding  clause  of  the  bond  set  out  in  the 
pleas.  That  is  as  follows:  ''  But  should  the  said  John  B.  Cald« 
well,  or  his  assignee,  fail  to  pay  the  said  sum  of  money,  specified 
in  said  notes,  within  ten  days  after  the  same  became  due,  he 
hereby  forfeits  all  claims  to  said  lots  and  all  the  moneys  paid 
thereon,  and  this  bond,  in  such  event,  shall  be  void,  both  in 
law  and  equiiy,  and  the  title  to  said  lots  shall  continue  in  the 
original  proprietor,  as  if  no  Bale  had  been  made."  The  defend- 
ant contends,  that  he  can  take  advantage  of  this  clause,  and  be- 
cause he  did  not  pay  the  money,  as  he  had  agreed  to  do,  he  is 
exonerated  from  paying  it  at  all.  It  is  argued,  that  because  the 
obligee,  in  the  event  of  non-payment,  may  treat  the  bond  as 
determined,  mutuality  requires  that  the  obligor  should  have  the 
same  privilege.  This  argument  refutes  itself.  It  is  as  much  a 
/do  desCyBS  it  would  make  the  bond.  To  admit  the  defend- 
ant's position,  is  to  leave  eveiything  in  his  own  hands.  It  allows 
him  to  defeat,  or  make  the  bond  operative,  as  may  best  subserve 
his  interest,  without  any  discretion  on  the  part  of  the  obligee. 
It  converts  the  bond  into  a  naked  proposition,  absolutely  bind- 
ing on  the  seller,  but  which  the  purchaser  may  accept  or  reject 
by  the  payment  or  non-payment  of  the  money.  By  thus  putting 
the  entire  control  in  the  hands  of  the  latter,  all  mutuality  is  de- 
stroyed. It  was  the  undoubted  intention  of  both  parties  when 
they  inserted  this  clause,  to  provide  a  penaliy  to  insure  a  prompt 
performance  by  the  purchaser.  By  performance  he  leaves  no 
discretion  in  the  hands  of  the  obligee,  but  has  a  right  to  enforce 
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the  bond,  while,  if  he  does  not,  he  agrees  to  leave  it  optional 
with  the  other  party  to  avoid  the  contract  or  not.  Here  was  a  real 
mutuality;  for  the  purchaser  had  the  first  discretion,  and  if  he 
placed  himself  in  the  power  of  the  other  party,  it  was  by  his  own 
voluntary  neglect  to  pay  the  money,  as  he  had  bound  himself  to 
do,  and  it  was  but  a  just  penalty  for  violating  his  obligation. 
But  this  is  not  a  case  of  first  impression.  This  precise  question 
has  been  fully  settled  by  a  number  of  decisions  in  other  states. 
The  first  case  to  which  we  shall  refer  is  that  of  Canfield  v.  Westr- 
coU,  6  Cow.  270,  and  two  other  cases  are  given  in  a  note  to  that, 
where  the  same  court  had  held  the  same  rule;  in  the  last  of 
which.  Church  v.  Ayres,  Id.  272,  note,  almost  the  identical  words 
are  used  which  are  found  in  the  avoiding  clause  of  this  bond: 
*'  Otherwise,  these  presents  to  be  void  both  at  law  and  in 
equity."  In  all  of  these  cases  the  court  held  that  the  avoiding 
clause  was  inserted  for  the  benefit  of  the  obligee,  and  that  the 
obligor  could  not  take  advantage  of  his  own  neglect  in  the  non- 
payment of  the  consideration.  The  same  construction  was  given 
to  a  similar  clause  in  the  case  of  Manning  v.  Brown,  1  Fairf .  49. 
The  same  principle  was  sustained  in  Kentucky,  in  Barbour^a  Eafra 
V.  Brookie,  3.  J.  J.  Marsh.  611.  But  it  hardly  requires  authority 
to  support  what  is  so  easily  demonstrated  by  reason. 

The  next  question  is  perhaps  of  greater  importance  and  it 
is  certainly  of  more  difficult  solution.  This  is  presented  by 
the  demurrer  to  the  replication.  That  replication  admits  that 
neither  the  plaintiff  nor  Sarah  Mason,  by  whose  appointment 
he  made  the  sale  and  received  the  notes,  had  any  authority  to 
sell  the  premises,  the  fee  of  which  was  in  Mrs.  Allen,  who  was, 
at  the  time  of  the  sale,  a  minor,  and  the  ward  of  Mrs.  Sarah 
Mason,  and  that  as  to  the  ward,  the  sale  was  absolutely  void, 
and  conferred  upon  the  purchasers  no  right  to  the  land  whatever; 
but  then  it  avers  that  soon  after  the  notes  were  given,  the  ward 
became  of  age  and  intermarried  with  Mr.  Allen,  and  that  after- 
wards and  soon  after  the  maturity  of  the  notes,  and  before  the 
defendant  demanded  a  deed,  or  tendered,  or  offered  to  pay  the 
money,  Martha  Maria,  in  whose  behalf  the  sale  was  professedly 
made  and  her  husband  and  Sarah  Mason  executed  and  tendered 
a  deed,  for  the  lots  to  the  defendant  which  would  have  vested 
in  him  a  perfect  title,  but  that  he  refused  to  accept  the  same 
or  pay  the  notes.  This  presents  the  question,  whether  a  con- 
tract, which  was  not  binding  upon  her  at  the  time  it  was  made, 
might  be  adopted  by  her  after  she  became  of  age,  and  before 
it  had  been  repudiated  by  the  pmrchaser.    If  a  person,  profess- 


Dec.  1848.]  Mason  x\  Caldwell.  833 

ing  to  act  on  behalf  of  another,  but  without  authoriij,  entera 
into  a  contract  which  for  the  want  of  such  authority  would  ren- 
tier the  professed  agent  personallj  liable,  such  contract  may  be 
adopted  by  the  principal  while  it  is  still  in  force  as  between  the 
professed  agent  and  the  other  party:  Doyle  y.  Ibas,  4  Scam.  202. 
A  i)erson  may  as  well  become  an  agent  by  adoption  as  by  orig- 
inal appointment,  and  by  such  adoption  the  responsibilities  are 
ahifted  from  the  agent  to  the  principal.     A  contract,  however, 
which  was  absolutely  void  as  to  all  parties,  which  conferred  no 
rights  and  created  no  liabilities  of  any  sort,  could  not,  I  imagine, 
be  adopted  by  any  one  so  as  to  make  it  valid  and  binding.   It  then 
becomes  important  to  inquire  whether  the  agent,  by  whom  this 
contract  was  made,  but  without  authority,  was  personally  re« 
sponsible  to  the  purchaser  and  bound  to  make  good  whatever 
damages  the  purchaser  might  have  sustained,  because  he  was 
unable  to  get  the  title  for  which  he  contracted.    I  know  of  no 
reason  why  this  contract  should  be  taken  out  of  the  general 
rule,  which  compels  an  agent  to  make  good  his  contract  per- 
sonally when  he  contracts  without  authority.    It  makes  no  dif- 
ference that  Mrs.  Mason  was  professing  to  act  as  guardian  un- 
der a  legal  appointment.     If  an  administrator  or  guardian  in 
his  representative  capacity,  makes  a  contract  or  covenant  which 
he  has  no  right  to  make,  and  which  is  not  binding  upon  the 
estate  or  ward,  he  is  bound  personally  to  make  it  good. 

In  Sumner  v.  WilliaTm,  8  Mass.  162  [5  Am.  Dec.  83],  as  admin- 
istrators the  parties  executed  a  deed,  which  was  signed  and  sealed 
by  them  in  that  capacity,  and,  as  administrators,  they  covenanted 
to  warrant  and  defend  the  premises.  They  were  held  liable  in 
their  individual  capacity,  for  the  reason  that  they  had  no  authority 
to  bind  their  intestate's  estate  by  such  a  covenant;  and  in  WkU- 
ing  V.  Dewey,  15  Pick.  428,  guardians  conveyed  lands  in  that  ca- 
pacity, and  as  guardians,  they  covenanted  "that  Benedict  Dewey, 
deceased,  died  seised  of  the  premises,  and  that  they,  as  guard- 
ians in  right  of  the  said  minor,  were  lawfully  seised  of  the 
premises."  And  they  were  held  individually  liable  on  this  cov- 
enant, for  the  Game  reason  as  that  given  in  i^e  other  case.  The 
court  said,  that ''  where  parties  contract  en  autre  droit,  and  fail 
to  bind  their  principals,  they  are  to  be  held  personally  responsi- 
ble." 

It  may  be  considered  as  settled,  then,  that  although  the  sale 
,was  void,  so  far  as  the  ward  was  concerned,  it  was  still  binding 
upon  those  who  made  the  contract,  to  whom  the  purchaser  had 
a  right  to  look  for  any  damages  which  he  might  sustain  on  ao« 
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count  of  his  inability  to  procure  the  title.  This  was  the  condi- 
tion of  the  contract,  and  the  rights  and  liabilities  of  the  parties, 
when  the  acts  of  the  guardian  and  her  attorney  were  adopted 
and  the  deed  tendered.  Previous  to  that  time  the  purchaser 
had  an  undoubted  right  to  repudiate  and  deliver  up  the  con^ 
tract,  and  demand  his  notes,  but  by  doing  so  he  would  have  lost 
his  claim  to  indemnity  against  the  agent.  This  he  did  not  do. 
If  we  could  look  beyond  this  replication  and  notice  the  avoiding 
clause  which  is  set  out  in  the  pleas,  we  see  that  both  had  the  right 
to  avoid  the  contract,  the  plaintiff  on  account  of  the  non-pay- 
ment of  the  money,  and  the  defendant  for  want  of  authority  in 
the  plaintiff  to  make  the  sale.  But  till  this  right  was  exercised 
by  some  afiBrmative  act,  the  contract  was  still  in  force.  It  was 
defeasable,  but  not  destroyed.  Up  to  the  time  the  deed  was 
tendered,  the  defendant  retained  the  right  to  call  upon  the 
plaintiff  to  make  good  the  contract  personally,  and  while  he 
retained  that  right  he  could  not  complain  if  the  sale  was  adopted 
by  the  principal  after  she  became  competent  to  affirm  the  act 
and  thus  secure  to  the  purchaser  the  full  benefit  of  his  contract. 
It  would  hardly  be  denied  that  the  tender  of  a  deed  would 
have  been  a  good  plea  to  an  action  by  the  purchaser  against 
.the  agent,  charging  his  liability  upon  the  want  of  author- 
ity to  bind  the  ward;  and  if  such  a  tender  would  have  been  a 
good  plea  to  an  action  based  upon  such  want  of  authority,  it 
ought  to  be  a  good  replication  where  the  same  want  of  authority 
is  relied  upon  as  a  defense.  It  is  a  matter  of  no  moment  to  the 
purchaser  whether  he  gets  his  title  from  the  guardian,  as  he  had 
expected,  or  directly  from  the  ward  after  she  became  of  age,  so 
as  the  title  was  good.  If  there  was  any  difference,  the  deed 
which  was  tendered  him  was  better  than  he  could  have  expected 
from  the  guardian,  for  it  contains  a  covenant  of  warranty,  bind- 
ing upon  the  ward  and  her  husband,  whereas  the  guardian  could 
not  so  have  bound  her.  The  substance  of  the  purchase  was  for 
the  title,  and  not  that  the  title  should  come  through  a  particular 
channel.  In  lU.  S.  Dig.  683,  sec.  213,  it  is  said:  ''A.  coven- 
anted to  convey  a  tract  of  land  to  B.,  by  a  good  warranty  deed 
in  fee  simple.  A.  had  only  a  life  estate  at  the  time,  and  he 
afterwards  conveyed  by  deed,  with  general  warranty,  all  his  in- 
terest in  said  tract  to  his  son;  and  his  son  and  other  children, 
in  whom  the  fee  was  vested,  conveyed  to  B. :  Held,  that  on  ten- 
der to  B.  of  such  title.,  A.  was  entitled  to  the  purchase  money 
of  B."  De  Chaumont  v.  Forsythe^  2  Penn.  507,  is  referred  to. 
We  have  not  access  to  the  reported  case,  and  therefore  should 
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be  unwilling  to  rely  upon  it  with  much  confidence  as  an  author- 
ity, if  the  principle  asserted  were  novel  or  in  any  way  unreason- 
able. But  it  comports  with  what  we  understand  to  be  familiar 
principles.  Even  equity  may  enforce  the  specific  performance  of 
a  contract,  for  a  sale  of  land,  although  the  vendor  has  no  title  at 
the  time  of  the  sale  or  even  at  the  time  of  filing  the  bill,  so  as  he 
can  make  a  good  title  at  the  time  of  the  decree.  The  purchaser 
ought  not  to  complain  if  he  gets  that  for  which  he  contracted, 
and  in  as  good  a  condition  as  he  had  a  right  to  expect.  We  are 
of  opinion  that  the  replication  was  a  good  one,  and  that  the  pro 
forma  decision  sustaining  the  demurrer  to  it  will  have  to  be  re- 
versed. We  have  already  seen  that  the  demurrer  was  properly 
sustained  to  the  second  and  fifth  pleas. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

GofiTBACT  Entkbxd  INTO  BT  Okx  ASSUMING  TO  AoT  AS  AN  Aqbnt,  may 
be  adopted  by  the  principal  either  by  an  express  or  implied  ratifioatioD« 
Where  the  contract  is  required  by  law  to  be  under  seal,  a  parol  ratification  is 
insufficient:  Bellas  v.  ffays,  9  Am.  Dec.  385;  Stetaon  v.  Patient  H  Id.  Ill; 
Blood  v.  Goodrich,  24  Id.  121,  and  note;  McDoweU  v.  Simpson,  27  Id.  338, 
and  note.  Such  ratification  may  be  made  by  a  subsequent  or  antedated  power 
of  attorney:  MiUihen  v.  Coomba,  10  Id.  70;  or  by  an  admission  in  an  answer: 
Stoney  v.  ShiUtz,  27  Id.  429.  As  to  what  amounts  to  a  ratification  in  other 
instances,  see  Moore  v.  Lockett,  4  Id.  683;  OUmore  v.  Wilbur,  22  Id.  410;  PitU 
V.  Shttbert,  30  Id.  718,  and  note;  Lathrop  v.  Commercial  Bank,  33  Id.  481; 
Dispaich  Line  v.  Bellamy  Mfg.  Co.,  37  Id.  203;  Town  ofOrafton  v.  lollana- 
bee,  41  Id.  736;  Planters* Bank  v.  Sharp,  43  Id.  470;  Lee's  Adm^rs  v.  Fontaine^ 
44  Id.  505;  Bryant  v.  Moore,  45  Id.  96. 

ExEOUTOBS,  Abmikistratobs,  or  Guardians,  when  personally  liable  on 
contracts  concerning  the  trust  estate:  See  the  prior  cases  in  this  series,  col< 
Iccted  in  note  to  Davis  v.  French,  37  Am.  Dec.  36. 

SPKGmo  Perfobmanoe  ov  Gontuaot,  when  Rbtused  roR  Want  ov 
Title  in  Vendor. — ^Ab  a  general  rule,  a  court  of  equity  will  never  compel  a 
*  vendee  to  take  a  title  not  free  from  controversy:  Buder  v.  O'Hear,  1  Am.  Dec. 
671;  Edwards  v.  Handley,  3  Id.  745;  Ross  v.  OrimJball,  4  Id.  711;  Lewis  v. 
Hemdon,  14  Id.  68,  and  note;  Cook  v.  Orant,  16  Id.  564;  Morris  v.  MowaU, 
22  Id.  661 ;  TayUyr  v.  Porter,  25  Id.  155;  Brown  ▼.  Hafft  28  Id.  425,  and  note. 
Such  relief  will  not  be  refused,  if  a  perfect  title  can  be  made  at  the  time  of 
the  decree:  R^,  ProL  Dutch  Church  r,  MoU,  32  Id.  613;  or  when  ample  se- 
curity is  given  to  protect  the  vendee  against  a  charge  on  the  land:  Th/omtpttm 
V.  Carpenter,  45  Id.  681. 

The  FSOfOiPAL  case  is  cited,  as  showing  the  effect  of  a  clause  reserving 
the  right  to  the  vendor  of  abrogating  the  contract  upon  the  default  of  the 
vendee.  In  Chritman  v.  Miller,  21  IlL  236;  Raymond  v.  CaUm,  24  Id.  126; 
Moore  ▼.  Smith,  Id.  515;  that  a  contract  made  by  a  guardian,  in  excess  of  his 
authority,  may  be  affirmed  by  the  ward  after  arriving  at  age,  unless  prior  to 
that  it  haa  been  disaffirmed  by  the  other  party:  Mason  v.  Piggott,  11  Jd.  88; 
that  a  title  subsequently  acquired  by  a  ward  does  not  inure  to  the  benefit  of 
ftpmraliaaer  at  a  guardian's  sale:  Young  v.  Lorain,  Id.  641. 
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Reeoe  V.  Allen. 

[0  GZLKAV,  336.] 
iDBHTITr  OF  A  SUBSOBIBDrO  WITNESS  TO  A  DbBD  IS  SumOIEMTLT  ESKAB* 

USHXD^  by  the  certificate  of  the  officer  before  whom  the  acknowledg- 
ment was  taken,  to  the  efieot  that  "this  day  peraonally  appeared,**  etc., 
''Samael  L.  MoGill,  a  enbecribing  witneea  to  the  within  deed  (who  was 
to  me  made  known  by  the  oath  of  Isaac  Prickett,  a  credible  witnese),  and 
who  being  by  me,  the  said  justice,  duly  swom,**  etc. 

Whsthsb  as  Instrumkiit  is  a  Moktoagb  ok  a  Died  oy  Tbubt,  is  de- 
termined from  ascertaining  the  real  intention  of  the  parties  as  exprowed 
in  the  writing. 

OovYKYAKCB  BT  A  Tbubisj^  undbb  A  Deid  oy  T&U8T  pasBos  the  legal  tiUe 
to  the  estate;  and  in  an  action  of  ejectment  for  the  same,  the  poiofaaaer 
need  not  show  that,  in  making  the  sale,  the  tmstee  had  complied  with 
the  conditions  speci^ed  in  the  trust  deed. 

CouBT  or  Law  will  not,  in  Qenbral,  go  behind  the  legal  title  and  ia« 
quire  into  the  equities  between  the  parties. 

EjEonaENTj  brought  by  the  appellee  against  the  appellaiit. 
The  facts  appear  in  the  opinion. 

G,  DrumbuU,  for  the  appellant. 

H.  W.  BiUings  and  L.  ParsonSfjun.,  for  the  appellee. 

By  Court,  Caton,  J.  There  are  three  questions  in  this  record, 
-which  demand  our  consideration,  and  the  first  is,  whether  the 
deed  from  Daniel  Beece  to  John  F.  Darby  was  properly  proved. 
The  officer  before  whom  this  proof  was  made  certifies:  **  This  day 
personally  appeared,"  etc.,  ''Samuel  L.  McGill,  a  subscribing 
witness  to  the  within  deed  (who  was  to  me  made  known  by  the 
oath  of  Isaac  Prickett,  a  credible  witness),  and  who,  being  by 
me,  the  said  justice,  duly  swom,"  etc. 

The  objection  is,  that  it  does  not  sufficiently  appeal  that  the 
person  by  whose  testimony  the  proof  was  made,  was  a  subscrib-' 
ing  witness  to  the  deed.  When  proof  is  made  by  a  subscribing 
witness,  the  statute  requires  that  '*  the  judge  or  officer  shall  as- 
certain that  the  person  who  offers  to  prove  the  same,  is  a  sub- 
scribing witness  either  from  his  own  knowledge  or  from  the 
testimony  of  a  credible  witness."  According  to  the  decision  of 
this  court,  in  the  case  of  Job  t.  Tebbetta,  4  Qilm.  152,  upon  the 
proof  taken  before  Edward  Hurst,  we  think  it  sufficiently  ap- 
pears that  Samuel  L.  McGill  was  a  subscribing  witness,  from 
the  testimony  of  a  credible  witness  In  that  case,  the  words 
used  in  the  certificate  are  the  same  as  here,  except  that  it 
stated  *'with  whom  I  am  personally  acquainted,"  instead  of 
«  who  was  to  me  made  known  by  the  oath  of  Isaac  Prickett,  a 
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credible  witness/'  There  are  two  ways  in  which  we  may  be 
satisfied  that  the  person  proving  the  execution  of  the  deed  is  a 
subscribing  witness.  One  is  by  the  personal  acquaintance  or 
knowledge  of  the  officer  who  took  the  proof,  and  the  other  is 
by  the  oath  of  a  credible  witness.  The  one  is  as  satisfactory  as 
the  other,  and  as  legal  a  mode  of  identific-ation.  We  should  be 
at  a  loss  to  assign  a  reason  for  holding  one  certificate  good  and 
another  bad,  which  are  identical  in  terms,  except  as  to  the  mode 
of  identifying  the  subscribing  witness  where  both  modes  are 
equally  legal.  The  proof  of  that  deed  was  sufficient.  The 
next  question  is  whether  the  instrument  referred  to  is  a  mort- 
gage or  a  trust  deed,  and  we  are  of  opinion  that  it  is  the  latter, 
and  conveyed  the  absolute  legal  title  to  the  trustee.  It  is  un- 
necessary to  quote  authorities  to  show  that  in  construing  deeds, 
as  well  as  other  written  instruments,  it  should  be  a  primary  ob- 
ject vnth  the  courts  to  ascertain  from  the  face  of  the  paper,  the 
real  intention  of  the  parties,  and  to  give  effect  to  the  instrument 
accordingly.  In  the  introductory  part  of  this  deed,  the  grantee 
is  described  as  John  F.  Darby,  '*  as  trustee  of  Bichard  H.  Mc- 
Gill,  of,"  etc. 

The  deed  then  recites,  that  on  a  previous  day  the  grantor  had 
executed  a  deed  for  the  same  premises  to  McGill  to  secure  the 
payment  of  one  thousand  dollars,  and  that  "  from  t|ie  terms  and 
tenor  of  said  deed,  it  is  considered  that  the  same  only  amounted 
to  a  mortgage,  which  would  require  the  same  to  be  foreclosed  in 
obedience  to  law,  to  pay  and  satisfy  the  amount  due,  when  in 
truth  and  in  fact,  such  was  not  the  intention  of  the  parties  to 
said  deed,  but  the  parties  thereto  had  intended  to  make  a  deed 
of  trust  of  the  premises  described  in  said  deed,  giving  and 
granting  to  the  trustee  full  power  and  authority  to  sell  and  con- 
vey the  lands,  tenements,  and  hereditaments,  as  properly  men- 
tioned in  said  deed,  without  any  authority  or  order  of  court. 
{Tow,  therefore,"  etc.     The  deed  then  recites  an  indebtedness 
from  the  grantor  to  McGill,  of  one  thousand  dollars;  and  that 
for  the  purpose  of  securing  the  prompt  payment  on  a  particular 
day,  grants,  etc.,  to  Darby,  trustee  as  aforesaid,  and  to  his 
heirs  and  assigns,  in  absolute  fee  simple.    After  the  habendum, 
follows  the  declaration  of  trust  which  repeats  the  indebtedness, 
«nd  then  proceeds:  '^  Now,  if  the  said  Daniel  Eeece,  or  any  per- 
son for  him,  shall  on  the  said  first  day  of  January,  1834,  pay  up 
the  full  amount  of  the  said  sum  of  one  thousand  dollars  to  the 
4said  Bichard  H.  McGill,  then  his,  this  deed,  shall  be  null  and 
Toid  and  of  no  effect,  and  he,  the  said  John  F.  Darby,  trustea. 

▲m.  Pao.  Vol.  XLVin~a2 
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as  aforesaid,  his  executors  or  administrators,  shall,  on  the 
reasonable  request  and  at  the  proper  costs  and  charges — ^Daniel 
Beece,  reconvey,"  etc.,  but  if  any  part  of  the  said  sum  of  money 
should  remain  unpaid  at  the  time  aforesaid,  the  deed  provides- 
that  the  said  Darby  should,  on  giving  notice,  sell  the  premises  at 
the  court-house  at  public  auction,  for  cash,  and  make  an  abso- 
lute deed  of  conveyance  to  the  purchaser,  vesting  in  him  an  ab- 
solute title,  and  then  directs  a  disposition  of  the  money. 

Although  there  is  one  expression  in  this  deed  characteristic  of 
a  mortgage,  yet  the  intention  of  the  parties  is  so  manifest  not  to 
make  a  mortgage  but  to  convey  the  legal  title  upon  a  declared 
trust,  that  no  room  is  left  for  doubt  as  to  the  true  character  of 
the  conveyance.  To  refer  to  the  various  expressions  in  the  deed 
evincing  such  intention  is  quite  unnecessary.  We  can  not  hold 
this  to  be  a  mortgage,  without  saying  that  the  manifest  and 
clearly  expressed  intention  of  the  parties  shall  cease  to  be  the 
rule  of  construction. 

The  only  remaining  question  is  whether  the  grantee  of  the 
trustee,  was  bound  to  show  that  the  conditions  of  the  trust  deed 
had  been  complied  with.  This  precise  question  was  decided  by 
the  supreme  court  of  appeals  of  Virginia,  in  the  case  of  Taylor 
V.  King,  6  Munf.  358  [8  Am.  Dec.  746],  and  also  in  Harris  v. 
Harris,  Id.  367.  Indeed,  in  the  former  case  the  court  went 
further,  and  decided  that  the  grantee  of  the  trustee  should  re- 
cover in  ejectment,  although  the  jury  had  specially  found  that 
the  trustee  and  purchaser  were  both  guilty  of  a  fraud  in  the 
transfer.  We  do  not  hesitate  to  agree  with  that  court,  that  the 
conveyance  passed  the  legal  title  to  the  estate,  and  that  it  did  not 
devolve  upon  the  purchaser  to  show  that  the  trustee  in  making 
the  sale,  had  complied  vnth  the  conditions  specified  in  the  trusi 
deed.  If  the  grantee  took  the  title  in  fraud  of  the  rights  of  any 
of  the  parties,  a  court  of  chanceiy,  vdthin  whose  peculiar  juris- 
diction such  questions  are,  would  either  set  aside  the  sale,  or 
treat  him  as  trustee  and  compel  him  to  perform  the  trust:  Hill 
on  Trustees,  175, 188.  A  court  of  law  may,  indeed,  investigate 
some  questions  of  fraud,  and  when  proved,  treat  a  deed  as  a 
nullity,  and  conveying  no  title,  as  where  a  party  was  induced  to 
execute  a  deed,  supposing  it  was  another  paper,  but  in  general 
it  will  not  go  behind  the  naked  legal  title,  and  inquire  where 
the  equities  are.  Even  in  case  of  a  naked  trustee,  the  law  is  so 
strenuous  for  the  legal  title  that  it  enables  the  trustee  to  recover 
in  ejectment  against  the  cestui  que  trust :  Boe  ex  dem.  Reade  v. 
Beade,  8  T.  R.  118;  Beach  v.  Beach,  14  Vt.  28  [39  Am.  Dec.  204], 
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This  is  not  like  the  execution  of  a  naked  power  by  an  agent  or 
attorney,  and  the  authorities  cited  in  such  cases  do  not  apply. 

These  are  the  only  questions  argued,  and  upon  which  a  de- 
cision is  desired,  and  we  are  of  opinion  that  these  were  properly 
decided  by  the  circuit  court.  It  is  admitted  that  the  judgment 
must  be  reversed  because  the  plaintiff  did  not  show  that  the  de- 
fendant below  was  in  possession,  claiming  under  the  grantees  in 
the  trust  deed. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  remanded. 

Judgment  reversed. 

Tbuicbull,  J.,  having  been  of  counsel,  took  no  part  in  the  de- 
cision. 


Identity  or  Pabty  Making  Acknowledombnt,  What  Sufficient  for: 
See  the  note  to  Livingston  v.  Kettdle,  41  Am.  Dec.  169,  where  this  snbject  xa 
diBcussed  at  length. 

The  principal  case  is  cited  to  the  effect  that  a  sale  by  a  trustee  passes 
the  legal  title  to  the  grantee,  and  that  if  such  saJe  was  not  made  in  conform- 
ity to  the  conditions  of  the  tmst,  it  can  not  be  remedied  in  a  legal  action:  Daur 
§an  ▼.  Hayden^  67  111.  54;  Escherick  v.  Traver,  65  Id.  382;  Chapin  t.  BiilingB^ 
91  Id.  543. 
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[5  Oilman,  351.] 

Stats,  as  a  Political  Corporation,  has  a  Right,  independent  of  any 
statutory  provision,  to  institute  a  suit  in  any  of  her  courts,  whether  it  be 
required  by  lier  pecuniary  interests  or  the  general  public  welfare. 

Suit,  the  Subject  or  Which  is  Local,  must  be  commenced  by  the  state  in 
the  county  of  its  locality,  tmless  a  special  statute  authorizes  it  to  be  com- 
menced elsewhere. 

Municipal  Corporation,  bt  Voluktarilt  Appearing  in  a  Suit  brought 
against  it  in  the  courts  of  a  foreign  state,  and  demurring  to  the  merits  of 
the  bill,  waives  all  objection  to  the  jurisdiction  of  the  court 

Injunction  Lies  to  Prevent  Threatened  Acts  which  would  amount  to 
a  public  or  private  nuisance,  although  a  legal  remedy  exists  by  a  crim- 
inal prosecution. 

Mississippi  River,  although  It  is  not  What  is  Termed  a  navigable 
stream  by  the  common  law,  yet  it  is  so  in  fact,  and  has  repeatedly  been 
declared  and  recognized  as  such  by  treaties  and  public  laws. 

States  Bordering  on  the  Mississippi  River  may,  within  their  own  juris* 
dictions,  do  whatever  they  please  with  the  river,  so  long  as  they  do  not 
infringe  upon  the  rights  of  others.  They  may  change  the  current  of  the 
river,  or  even  stop  up  some  of  its  navigable  channels,  if,  in  so  doing,  a 
fi'ee  navigation  of  the  river  is  preserved. 
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iUpabiait  Pbopbixtobs  ok  ths  Mississippi  Kiyer  can  not  make  any  erec- 
tions on  their  own  lands  which  would  infringe  upon  the  public  easement 
or  amount  to  a  nuisance  in  the  riyer,  although  great  public  benefits 
would  result  from  so  doing. 

PuBuo  Eassmsnt  in  thb  Mississippi  Riter  is  not  Cokpinkd  to  the  main 
channel,  but  extends  over  every  part  which  is  capable  of  being  navigated. 

Injukotion  brought  in  the  St.  Clair  circuit  court  against  the  city 
of  St.  Louis  and  several  other  defendants,  to  restrain  them  from 
closing  up  that  portion  of  the  Mississippi  river  between  Bloody 
Island  and  the  eastern  bank  of  said  river.  The  locus  of  the  acts 
complained  against  was  situated  in  the  state  of  Illinois.  The 
city  of  St.  Louis  demurred  to  the  bill,  and  the  other  defendants 
pleaded  or  answered.  Upon  the  hearing  in  the  lower  court  the 
preliminary  injunction  which  had  been  granted  was  dibsolved. 
The  further  facts  appear  in  the  opinion. 

P.  B.  FouJce  and  E.  Keating,  for  the  appellants. 

J.  M.  Krum  and  E.  8.  Blennerhassett,  for  the  appellees. 

By  Court,  Caton,  J.  The  question  of  jurisdiction  maybe  dis^ 
posed  of  in  few  words.  Independent  of  any  statutory  pro- 
vision, the  state  as  a  political  corporation  has  a  right  to  institute 
a  suit  in  any  of  her  courts,  whether  it  be  required  by  her  pecun- 
iary interests,  or  the  general  public  welfare  demand  it.  If  the 
subject  of  the  suit  be  local,  the  suit  must  be  commenced  in  the 
county  of  its  locality,  unless  she  is  authorized  by  special  statute 
to  commence  it  elsewhere.  The  subject  of  this  suit  is  local,  and 
the  bill  was  properly  filed  in  St.  Clair  county,  where  the  alleged 
nuisance  was  about  being  erected.  Whatever  might  have  been 
said  against  the  right  of  the  court  to  bring  the  city  of  St.  Louis 
before  it  as  a  party,  that  question  is  waived  by  the  voluntary 
appearance  and  filing  a  demurrer  to  the  merits  of  the  bill.  All 
the  other  parties  were  brought  before  the  court  in  the  mode 
pointed  out  by  law.  The  jurisdiction  of  the  court  over  the  sub- 
ject-matter of  the  suit  was  also  undoubted.  The  court  of  chan- 
cery may  grant  preventive  as  well  as  remedial  relief;  and  this 
may  be  done  where  the  act  threatened  would  be  punishable  un- 
der the  criminal  laws  as  a.  nuisance.  It  was  admitted  that  the 
court  may  prevent  or  remove  a  private  nuisance,  and  it  is  equally 
clear  that  it  may  do  so  when  the  nuisance  affects  the  public  gen- 
erally; although  it  is  not  always  bound  to  interfere  in  either  case. 
No  better  case  could  be  desired  to  illustrate  the  necessity  of  this 
jurisdiction  than  the  one  before  us.  If  the  acts  here  threatened 
would  amount  to  a  nuisance,  the  remedy  offered  by  a  criminal 
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prosecutioii,  would  be  entirely  inadequate  to  the  protection  of 
tbe  public  francliiBe,  for  the  works  once  erected,  it  is  admitted 
on  all  hands  that  no  human  power  could  ever  remove  them,  and 
such  are  the  interests  involved  on  the  one  hand,  that  the  pros- 
pects of  a  prosecution  which  could  only  be  followed  by  a  light 
punishment,  present  no  sufficient  terrors  to  restrain  the  parties. 

But  the  important  question  presented  by  this  record  is,  whether 
the  works  in  progress  would  amount  to  a  nuisance  ?  It  is  ad- 
mitted that  the  object  of  these  works  is,  and  the  effect  will  be, 
to  entirely  obstruct  the  eastern  channel  of  the  Mississippi  river, 
flowing  between  the  main  Illinois  shore  and  Bloody  Island. 
The  whole  of  this,  together  with  the  island,  as  well  as  all  the 
contemplated  works,  are  entirely  within  this  state.  The  prin- 
cipal channel  of  the  river,  with  about  five  eighths  of  the  water, 
passes  west  of  Bloody  Island,  and  this  channel  is  used  for  all 
ordinary  purposes  of  navigation,  passing  up  and  down  the  river; 
while  the  eastern  channel  can  only  be  navigated  with  a  small 
class  of  steamboats,  and  with  flatboats,  keelboats,  and  barges, 
although  in  a  very  high  stage  of  water  it  is  safe  for  the  very 
largest  class  of  boats,  and  in  a  very  low  stage  it  is  hardly 
navigable  at  all,  but  is  used  for  mooring  boats.  Although  the 
Mississippi  river  is  not  what  is  termed  by  the  common  law  a 
navigable  stream,  yet  it  is  so,  in  fact,  and  has  been  declared  to 
be  so,  and  recognized  as  such  by  numerous  treaties  and  many 
public  laws.  While  its  outlet  and  western  border  belonged  to 
Bpain,  it  was  declared  in  the  fourth  section  of  the  treaty  of 
1795,  between  the  United  States  and  that  power,  "that  the 
navigation  of  the  said  (Mississippi)  river  in  its  whole  breadth, 
from  its  source  to  the  ocean,  shall  be  free  only  to  his  subjects 
and  the  citizens  of  the  United  States,  unless  he  shall  extend  the 
privilege  to  the  subjects  of  other  powers  by  special  convention:" 
8  U.  S.  Stat,  at  Large,  141.  And  by  the  fourth  article  of  the 
ordinance  of  1787,  it  is  provided,  "that  the  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence,  and  the  carry- 
ing places  between  the  same,  shall  be  common  highways,  and 
forever  free,  as  well  to  the  inhabitants  of  the  said  territory  as 
to  the  citizens  of  the  United  States,  and  those  of  any  other 
state  that  may  be  admitted  into  the  confederacy,  without  any 
tax,  import,  or  duty  therefor." 

It  is  an  important  inquiry  to  determine  what  kind  of  juris- 
diction the  several  states,  through  and  between  which  this  river 
and  its  thbutaries  run,  may  exercise  over  such  parts  of  them  as 
are  within  their  respective  limits,  without  violating  the  rights 
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thus  secured  to  the  citizens  generally.  This  is  certainly  a  deli- 
cate question,  and  in  its  solution  it  is  necessaiy  to  examine  aa 
well  the  rights  and  benefits  secured  to  the  citizens  of  all  the 
states,  as  the  powers  and  jurisdiction  of  the  several  states  over 
the  portions  of  this  great  highway  within  their  several  bounda- 
ries. Indeed,  the  determination  of  the  one  settles  the  other;  for 
the  sovereign  power  of  these  states  over  this  highway  is  only  lim- 
ited or  diminished  by  the  guaranty  of  rights  to  the  common  citi- 
zens of  the  Union.  But  for  that  guaranty,  the  sovereign  power 
of  the  states  over  the  portions  of  the  river  within  their  limits 
would  be  the  same  as  it  would  be  over  any  other  of  their  high- 
ways. What  then  is  this  common  right  guaranteed  to  all  f 
What  benefits  were  they  to  derive  from  it,  and  what  were  the 
privileges  which  they  were  to  enjoy  ?  The  object  to  be  attained 
was  the  promotion  of  commerce,  and  the  rights  secured  are 
purely  commercial.  The  states  can  do  nothing  which  will  sub- 
stantially abridge  those  rights,  but  may  do  anything  which  will 
not  have  that  effect,  which  they  could  do  but  for  this  guaranty. 
Without  this  guaranty,  the  states  might  treat  any  portion  of 
this  river  within  their  limits  as  a  highway,  or  not,  and  if  made 
a  highway,  their  control  and  jurisdiction  over  it  would  be  the 
same  as  over  any  other  of  their  highways.  This  guaranty  of 
rights  to  the  citizens  of  other  states,  although  made  before  the 
creation  of  any  of  the  states  through  or  between  which  it  flows, 
may  be  construed  precisely  as  if  it  were  a  grant  made  subsequent 
to  or  at  the  time  of  their  formation.  The  ordinance  itself  does 
not  declare  the  Mississippi  river  to  be  a  common  highway  and 
forever  free  to  all  the  citizens  of  the  Union,  but  the  navigable 
waters  leading  into  it.  This  common  right  of  the  free  navigation 
of  that  river  was  considered  as  already  existing,  and  the  extent 
and  nature  of  that  right  may  be  understood  from  the  provisions 
made  in  relation  to  the  tributaries,  as  all  were  Undoubtedly  in- 
tended to  be  placed  on  the  same  footing.  There  are  two  prom- 
inent restrictions  upon  the  states  to  be  formed,  one  was  that 
these  rivers  should  never  be  closed  against  the  citizens  of  other 
states,  and  the  other  that  no  tax,  impost,  or  duty  should  be  ex- 
acted of  them  for  the  navigation  of  these  highways.  Where  no 
material  or  substantial  obstructions  are  created  by  the  states, 
within  whose  limits  those  rivers  run,  the  citizens  of  the  othef 
states  can  not  complain. 

The  substance  of  the  right  secured  is,  that  of  free  transit. 
Suppose  one  state  or  nation  guarantee  or  grant  to  the  citizens  oc 
subjects  of  another  the  right  of  freely  traveling  over  its  publio 
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Toads,  would  it  be  denied  that  such  state  or  nation  might  nanxrW 
or  change  the  location  of  such  road,  provided  its  free  and  commo* 
dioos  passage  was  not  interrupted  thereby  ?    It  is  the  substance 
of  the  right  that  is  to  be  observed,  and  when  that  is  enjoyed,  no 
.ground  of  complaint  exists.     The  several  states  may,  within 
their  own  jurisdictions,  do  whatever  they  please  with  ihis  river, 
so  as  they  do  not  infringe  upon  these  rights,  nor  otherwise  vio- 
late the  rights  of  others.     This  power  is  necessary  to  the  states 
for  the  proper  management  of  their  own  domestic  concerns, 
4md  has  been  habitually  exercised  by  all  ever  since  their  first 
formation.     They  may  change  the  current  of  this  river,  or  even 
stop  up  some  of  its  confessedly  navigable  channels,  whenever 
they  find  it  necessary  to  their  own  well  being,  the  same  as  any 
other  highway,  taking  care  that  they  leave  a  free  navigation  to 
those  who  have  a  right  to  navigate  it.    As  in  the  case  before  us, 
4idmitting  this  eastern  channel  to  be  unquestionably  navigable, 
and  hence  a  part  of  the  highway,  this  state  has  a  right  to  fill  it  up 
entirely,  and  unite  the  island  with  the  mainland,  if  the  main 
channel  is  still  left  open  to  free  and  uninterrupted  navigation. 
If  in  doing  this,  private  property  would  be  damaged,  compensa- 
tion would  have  to  be  first  made  for  that.     The  exercise  of  such 
a  power  at  this  or  some  other  point  might  be  indispensable  for 
the  terminus  of  a  railroad  or  canal  or  some  other  public  work. 
Without  this  power,  the  jurisdiction  of  the  states  over  this  por- 
tion of  their  territory  would  not  be  worth  the  name.    It  requires 
no  vivid  imagination  to  see  in  the  future  the  immense  improve- 
ments that  are  to  spring  up  all  along  both  banks  of  this  river 
from  its  source  to  its  mouth,  which  will  be  of  immense  advantage 
not  only  to  the  states  in  which  they  are  situated  and  the  local 
interests  in  their  neighborhood,  but  to  the  general  navigation  of 
the  streams,  and  all  made,  too,  by  the  exercise  of  this  power  by 
the  states  over  this  great  public  highway.     To  deny  this  is  to 
•deny  the  right  of  improvement,  as  well  as  the  power  of  injuiy. 
The  absolute  necessity  of  this  power  may  be  illustrated  by  many 
familiar  instances;  such  as  the  improvement  of  the  Naples  flats  in 
the  Illinois  river.     There  the  river  is  broad  and  nearly  as  navi- 
gable in  one  part  as  another,  and  who  would  deny  the  right  of 
the  state  to  compress  the  water  into  a  narrow  compass,  and  thus 
deepen  the  channel  ? 

But  because  the  state  may  do  this  in  its  sovereign  capacity,  it 
does  not  follow  that  any  individual  over  whose  land  the  river 
flows,  may  do  the  same.  The  state  may  shut  up  or  abolish  a 
public  road  running  over  my  land,  while  if  I  obstruct  it  without 
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the  sanction  of  law,  I  erect  a  nuisance,  although  the  road  may^ 
be  entirelj  unnecessary.  These  works  are  erected  with  the 
license  and  approbation  of  the  owners  of  the  soil  over  which  the 
eastern  channel  flows,  and  the  case  must  therefore  be  considered 
precisely  as  if  the  works  were  being  erected  by  the  owners  them- 
selves. We  fully  recognize  their  right  to  make  any  erections  on 
their  own  land,  which  do  not  infringe  upon  the  public  easement, 
but  they  have  no  more  right  to  erect  a  nuisance  in  the  public 
highway,  than  as  if  the  title  to  the  land  was  in  the  state.  It  is 
not  for  individuals,  but  for  the  state  to  judge  whether  the  whole 
of  a  public  highway  is  necessary  for  the  public  accommodation 
or  not.  Hence  it  has  been  repeatedly  held,  that  any  erection  or 
obstruction  placed  in  any  part  of  a  public  road  or  street  which 
deprives  the  public  of  the  use  of  any  part  thereof  is  a  nuisance. 
In  Hart  v.  Mayor  of  Albany,  9  Wend.  584  [24  Am.  Dec.  165], 
Mr.  Justice  Sutherland  says:  ''The  public  are  entitled  to  the 
use  and  enjoyment  of  the  whole  of  a  highway,  and  no  individual 
can  appropriate  a  portion  of  it  to  his  own  exclusive  use,  and 
shield  himself  from  responsibility  to  the  public,  by  saying  that 
enough  is  still  left  for  the  accommodation  of  others."  This  law 
is  administered  in  its  fullest  extent  in  6  East,  427,  and  seems  to 
be  the  generally  admitted  doctrine,  with  some  few  exceptions, 
as  where  materials  are  temporarily  placed  in  the  street  to  be 
used  in  erecting  a  building,  leaving  sufficient  room  for  the  pass- 
age of  the  public  on  the  other  side.  And  the  law  seems  to  be 
quite  as  tenacious  of  the  rights  of  the  public  in  navigable  rivers 
and  harbors.  In  The  King  v.  Ward,  31  Eng.  Com.  L.  92,  the 
subject  was  carefully  examined  and  the  previous  cases  reviewed, 
and  it  was  held,  that  although  a  public  nuisance  by  an  erection 
in  a  harbor  was  counterbalanced  by  the  public  benefit,  arising 
from  the  act  complained  of,  yet  it  constituted  no  defense  to  an 
indictment  for  the  nuisance,  and  subsequently,  in  The  Queen  v. 
BandaU,  41  Id.  272,  where  the  defendant  had  erected  a  wharf 
between  high  and  low  water  marks  on  a  navigable  river,  the 
effect  of  which  was  to  deepen  the  center  of  tlie  river  and  improve 
the  general  navigation,  the  court  '*  left  it  to  the  jury  to  say 
whether  the  wharf  itself  occasioned  any  hindrance  or  impedi- 
ment whatever  to  the  navigation  of  the  river  by  any  description 
of  vessels  or  boats,"  and  told  them  that  they  were  not  to  take 
into  their  consideration  the  circumstance  that  a  benefit  had 
resulted  to  the  general  navigation  of  the  river,  by  the  mid* 
channel  of  the  river  being  kept  clear  as  proved  by  the  defend* 
ant's  witnesses." 
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Althongli  this  last  case,  considered  by  itself,  may  be  thought 
to  go  too  fiar,  it  seems  to  be  the  well  settled  rule  in  prosecution 
for  nuisances  that  the  defendant  can  not  set  off  equivalent  or 
even  greater  benefits  resulting  to  the  public  for  the  erection  of 
a  real  and  substantial  obstruction  in  a  public  road  or  river.  In 
other  words,  a  private  citizen  may  not  take  the  public  welfare 
into  his  own  hands,  and  justify  himself  for  such  a  violation  of 
some  of  its  rights,  under  a  plea  of  a  general  benefit.  The 
erections  proposed  are  unquestionably  of  such  a  character  as  to 
amount  to  a  nuisance  if  the  eastern  channel  be  a  part  of  the 
public  highway,  for  they  would  destroy  it  altogether,  and  the 
court  has  not  the  discretion  to  excuse  this,  even  on  account  of  a 
greater  benefit  which  might  accrue  to  the  public.  We  must 
then  address  ourselves  to  the  inquiry  whether  this  channel  is 
navigable,  for  by  this  alone  can  we  determine  whether  the  pub-- 
lie  have  an  easement  there. 

The  facts  agreed  upon  show  that  for  all  crafts  which  usually 
navigate  this  river,  except  steamboats,  and  even  for  a  small 
class  of  these,  this  channel  is  navigable  at  an  ordinaiy  stage  of 
water.  Not  many  years  since,  all  the  commerce  of  that  river 
was  carried  on  in  boats  which  might  navigate  this  channel,  as 
well  as  the  other,  and  such  is  the  case  now  to  a  very  consider- 
able extent.  This  channel  affords  much  better  navigation  than 
the  best  water  in  many  places  in  the  Illinois  and  Ohio  rivers, 
and  probably  many  other  of  the  tributaries  of  the  Mississippi 
which  are  confessedly  public  highways.  It  would  be  absurd  to 
hold  that  no  part  of  the  river  is  navigable  except  where  the 
largest  class  of  boats  can  pass.  A  stream  may  be  navigable  for 
one  class  of  boats  and  not  for  another.  Should  we  hold  that 
this  part  of  the  river  is  not  navigable  because  all  classes  of 
boats  can  not  pass  there,  then  by  the  same  rule  should  we  have 
to  determine  that  those  parts  of  the  river  where  the  water  is  so 
strong  that  they  can  only  be  navigated  by  steamboats,  are  not 
navigable.  One  is  only  capable  of  being  navigated  by  one  class 
of  boats  and  the  other  by  another.  The  only  feasible  and  prac- 
ticable rule  is,  to  hold  all  parts  of  the  river  navigable  which 
may  be  navigated  by  any  class  of  vessels  habitually  in  use  on 
the  river.  If  this  Illinois  channel  is  not  a  part  of  the  public 
highway,  then  the  public  have  no  right  to  navigate  it,  and  con- 
sequently whoever  goes  there  is  a  trespasser  upon  the  owners  of 
the  soil.  Such  a  result  would  hardly  be  insisted  upon;  nor  do 
I  imagine  that  it  would  be  denied  that  the  defendants  would  be 
responsible  for  any  damage  which  a  boat  might  sustain  by 
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running  npon  the  works  complained  of,  and  yet,  such  would 
not  be  the  case  if  the  defendants  had  a  legal  right  to  erect  them. 
There  is  no  middle  ground  on  this  subject.  This  eastern  chan- 
nel is  either  a  part  of  the  public  highway,  or  it  is  not.  If  it  is, 
then  these  erections  infringe  upon  the  public  franchise,  and  are 
a  nuisance;  and  if  it  is  not,  then  the  public  have  no  easement 
there,  and  can  not  be  justified  in  encroaching  upon  the  exclusive 
property  of  the  proprietors.  Either  the  public  easement  must 
be  confined  to  the  main  channel  of  the  river,  or  it  extends  over 
every  part  of  it  which  is  capable  of  being  navigated.  The  lat- 
ter, we  have  seen,  must  be  the  rule.  Each  one  who  navigates 
the  river  has  the  right  to  choose  the  channel  which  suits  him, 
without  question  from  any  individual,  subject,  to  be  sure,  to 
certain  statutory  regulations. 

We  can  not  entertain  a  doubt  that  the  eastern  channel  of  the 
Mississippi  river  between  Bloody  Island  and  the  mainland,  is  in 
fact,  and  within  the  meaning  of  the  law,  navigable,  and  a  jMirt 
of  the  common  highway.  We  have  sought  in  vain  for  satisfac- 
tory authority  vesting  in  the  court  a  discretion  to  continue  or 
dissolve  the  injunction,  as  it  might  deem  most  conducive  to  the 
public  good.  Had  we  that  discretion  we  should  not  hesitate  to 
a£Srm  this  decree;  for  if  we  were  permitted  to  form  an  opinion, 
we  could  not  doubt,  judging  from  the  facts  as  agreed  upon  in 
this  case,  that  the  best  interests  of  the  public  as  a  whole,  would 
be  thereby  subserved.  But  that  opinion,  as  the  case  stands, 
could  only  be  expressed  as  individuals,  and  others  might  judge 
differenUy.  The  discretion  involved  is  vested  in  another  branch 
of  the  government.  We  are  not  at  liberty  to  look  at  these  gen- 
eral results  in  determining  whether  these  works  would  amount 
to  a  nuisance.  The  executive  or  attorney  general  may  veiy 
properly  have  considered  it  an  imperative  duty,  to  protect  the 
rights  of  the  state  against  encroachment,  leaving  it  to  the 
legislature,  where  the  question  properly  belongs,  to  say  whether 
permission  should  be  given  to  proceed  with  these  works.  It  is 
not  every  purpresture  that  amounts  to  a  nuisance,  and  if  it  does 
not,  when  the  interposition  of  a  court  of  equity  is  invoked,  it 
will  take  upon  itself  to  inquire  whether,  all  things  considered, 
the  interests  of  the  state  would  be  promoted  by  its  interference, 
and  if  they  would  not,  the  court  will  refuse  its  aid.  But  if  the 
purpresture  amounts  to  a  nuisance,  then  the  court  can  not  in- 
quire how  the  public  good  may  be  affected,  but  will  interpose 
and  abate  or  restrain  the  nuisance:  2  Story's  Eq.  Jur.,  sec.  922; 
for  the  court  can  not  sanction  a  public  nuisance.     It  must  not. 
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howeyer,  be  understood,  that  a  court  of  equity  will  in  all  casea 
even  of  public  nuisances,  interpose  its  extraordinary  powers,  for 
if  the  ordinary  courts  of  law  are  equal  to  the  emergfency,  redress 
must  there  be  sought.  But  where,  as  in  this  case,  the  nuisance 
could  neyer  be  abated,  and  the  public  rights  could  never  after- 
wards be  enjoyed,  the  court  may  not  evade  its  manifest  duty  as 
pointed  out  by  the  law,  but  must  effectually  and  in  earnest  in- 
terpose its  restraining  power.  It  is  the  business  of  another  de- 
partment of  the  government  to  determine  whether  the  welfare 
of  the  state  and  the  interests  of  the  public  can  permit  these 
works  to  progress. 

While  we  might  be  of  opinion  that  it  would  eminently  pro- 
mote the  public  welfare  to  fill  up  this  eastern  channel,  and  per- 
manently unite  Bloody  Island  with  the  mainland,  it  is  possible 
that  the  legislature  might  think  that  it  would  be  better  for  the 
interests  of  the  state,  to  let  the  water  work  its  way,  and  accom- 
plish what  is  anticipated  in  the  report  of  one  of  the  engineers, 
and  change  the  main  channel  of  the  river  to  the  east  of  the 
island.  If  such  a  result  can  be  prevented  by  the  exercise  of  any 
legitimate  power  by  the  owners  of  the  banks,  now  being  washed 
away,  as  by  riveting  them,  we  think  the  state  could  not  com- 
plain; but  propriety  and  self-interest,  as  well  as  public  duty, 
should  have  dictated  an  application  to  the  proper  authorities, 
before  any  attempt  was  made  to  fill  up  and  entirely  destroy  a 
navigable  channel  of  the  river,  situated  entirely  within  the 
state. 

It  has  not  been  our  purpose  to  go  beyond  the  case  before  us, 
and  the  questions  growing  out  of  and  indispensably  connected 
with  it,  in  our  discussion  of  the  rights  of  the  states,  within  whose 
jurisdiction  the  ll^Iissisdippi  and  its  navigable  tributaries  are,  and 
of  the  rights  of  individuals  over  whose  lands  they  flow;  for  it  must 
be  apparent  to  every  reflecting  observer,  that  many  important 
questions  must  arise,  affecting  as  well  the  rights  and  interests  of 
communities  and  states  as  of  individuals,  from  the  effect  produced 
by  the  ever  restless  action  of  this  mighty  torrent,  which  is  con* 
etantly  changing  its  bed,  and  in  general  seeking  a  shorter  way  to 
the  ocean.  In  the  settlement  of  these  questions  the  greatest  con- 
f*ideration  will  be  required.  It  can  not,  however,  be  denied  that 
the  state,  as  such,  has  a  right  to  insist  that  one  of  the  navigable 
<;liannel3  of  this  river,  lying  entirely  within  its  own  borders,  and 
which  is  a  part  of  the  public  highway,  shall  not  be  destroyed 
without  her  consent.  The  legislature  is  the  proper  department 
to  judge  what  the  interests  of  the  state  require  or  may  permit, 
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and  it  is  there^  and  not  to  the  courts,  that  appeal  mnst  be  made 
for  the  sanction  of,  or  permission  to  erect  these  works. 

The  decree  of  the  circuit  court  must  be  reversed  with  oosts^ 
and  a  decree  entered  here  making  the  injunction  perpetual. 

Decree  reyersed. 

Tbukbull,  J.,  haying  been  of  counsel  in  this  case,  took  no 
part  in  the  decision. 

Statb  mat  Sub  in  its  Own  CouBfa:  Michigan  8UUe  Bank  y.  SaatingM, 
41  Am.  Deo.  549;  Spencer  y.  Brockway,  13  Id.  616;  or  in  the  oourts  of  a  ait- 
ter  state:  State  ▼.  Woram,  40  Id.  378. 

AfPBABANCB  of  DmSNDANT  IS  AN  iRKXyOOABLB  WaTTIB  OF  I>KFICTS  IN 

SsRyiCB  OF  Pboobss:  Pixley  y.  WincheU,  17  Am.  Dec  525,  and  note;  Cvl- 
peper  M/g.  Soc.  y.  DiggeSy  18  Id.  708;  Hanna  y.  McKenzie,  43  Id.  122. 

Injunotion,  whbn  Lies  to  pREyxNx  Public  ob  PRiyATS  Nuisances: 
See  Boaaer  v.  Randolph,  31  Am.  Dec.  712;  Robe$on  v.  PiUenger,  32  Id.  412, 
and  note:  Blgdow  ▼.  Hartford  Bridge  Co.,  36  Id.  502,  and  note;  CatUn  y. 
Valentine,  38  Id.  567,  and  note;  Murray  v.  Hoy,  43  Id.  773. 

NAyiOABLB  Stream,  What  is:  See  Martin  v.  Jett,  32  Am.  Dec  120,  and 
note  125;  Collins  ▼.  Benbury,  38  Id.  722,  and  note  citing  prior  oaaea  in  thia 
aeriea.  At  the  common  law,  the  Miaaiaaippl  river,  above  tide-water,  waa 
not  a  navigable  atream:  Middleton  v.  Pritchard,  38  Id.  112. 

Regulation  of  NAViaABLE  Watebs  in  State  is  Vested  in  Sovebeion 
PowEB:  Parker  v.  Cutler  Milldam  Co.,  37  Am.  Dec.  56,  and  note  citing  prior 
cases  in  thia  aeriea;  which  haa  the  right  to  nae  or  Improve  auch  atreame,  for 
great  public  parpoeea,  although  in  ao  doing  it  impedea  or  deprivea  individual! 
of  their  accuatomed  uae  of  them:  Bailey  v.  PhUa,  etc  B.  B,  Co.,  44  Id.  593; 
Lansing  t.  SmUh,  21  Id.  89,  and  note;  HMiater  v.  Union  Co,,  25  Id.  367. 

The  PBiNdPAL  case  is  cited  aa  holding  that  the  object  of  an  act  guar- 
anteeing that  the  Miaaiaaippi  river  ahould  remain  forever  free,  waa  to  pro- 
mote commerce,  and  that  the  righta  aeooxed  were  purely  commercial:  ifwt. 
B.  Bridge  Co,  v.  Tonergan,  91  111.  515. 
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Brewington  V.  Lowe. 

[1  IiroiAiTA,  21 ;  8.  0..  Smith,  79.] 

OouBXB  WILL  NOT  Take  Coonizance  OP  FicTiTiODS  SniT8»  infltitated  merely 
to  obtain  judicial  opinions  upon  points  of  law. 

Mb.  O.  H.  Suith,  as  amicus  curicBy  suggested  that  this  suit 
was  fictdtioaSy  and  that  the  writ  should  be  dismissed;  that  thia 
was  due  to  the  court  itself,  and  to  those  likely  to  be  affected  by 
the  decision. 

E,  Dunund^  for  the  plaintiff.  <» 

J.  T,  Broum  and  D,  Kelso,  for  the  defendant. 

By  Court,  Smith,  J.  The  record  in  this  case  purports  to  con- 
tain the  proceedings  in  an  action  of  trespass  quare  clatLSumfregii, 
instituted  in  the  Dearborn  circuit  court,  by  Joshua  Brewington 
against  Geoige  P.  Lowe.  The  declaration  contains  five  counts, 
the  locus  in  quo  specified  in  each  count  being  different.  The 
defendant  pleads  in  abatement  to  the  jurisdiction  of  the  court, 
that  the  said  several  closes,  in  the  first,  second,  and  third  counts 
mentioned  are  situate  within  the  county  of  Ohio,  and  that  the 
closes  in  the  fourth  and  fifth  counts  mentioned  are  within  the 
county  of  Bipley .  The  replications  allege  that  all  of  said  closes 
are  in  the  county  of  Dearborn  tendering  issues  to  the  country. 
The  cause  was  then  submitted  to  the  court  for  trial,  and  there 
was  a  finding  and  judgment  for  the  defendant. 

By  a  bill  of  exceptions  it  appears  that  upon  the  trial  the  fol- 
lowing facts  were  admitted:  1.  That  the  doses  described  in  the 
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second  and  third  counts  of  the  declaration  are  eitoate  in  that 
territory  stricken  or  attempted  to  be  stricken  from  Dearborn 
county  to  form  and  organize  Ohio  county  by  the  act  of  the  leg- 
islature of  the  fourth  of  January,  1844;  2.  That  the  close  de- 
scribed in  the  first  count  is  situate  in  the  territory  stricken  or 
attempted  to  be  stricken  from  Dearborn  county,  and  added  or 
attempted  to  be  added  to  Ohio  county  by  the  act  of  the  seventh 
of  January,  1845;  3.  That  the  closes  in  the  fourth  and  fifth 
counts  mentioned  are  situate  in  that  part  of  Dearborn  county 
taken  or  attempted  to  be  taken  to  form  part  of  Ripley  county 
by  the  act  of  December  27,  1816.  It  also  appears  that  upon 
the  trial  the  plaintiff  offered  certain  testimony  with  a  view  of 
establishing  the  fact  that,  by  the  act  of  December  27, 1816,  de- 
taching a  portion  of  the  county  of  Dearborn  for  the  formation 
of  the  county  of  Kipley,  the  former  county  was  reduced  so  as  to 
contain  less  than  four  hundred  square  miles  of  territory,  and 
that  consequently,  that  act  as  well  as  the  subsequent  acts  form- 
ing the  county  of  Ohio  out  of  the  territory  then  remaining  to 
Dearborn  county,  were,  so  far  as  regarded  the  rights  of  the  lat- 
ter county,  unconstitutional  and  void,  and  could  not  divest  the 
courts  of  that  county  of  the  jurisdiction  they  had  previously 
been  authorized  to  exercise  within  the  limits  of  the  territoiy 
thus  attempted  to  be  detached.  This  testimony  was  excluded 
by  the  circuit  court  on  the  ground  that  it  was  not  competent 
for  the  court  to  hear  testimony,  the  object  of  which  was  to 
show  that  the  several  acts  of  the  legislature,  above  referred  to, 
were  void  by  reason  of  their  unconstitutionality. 

In  the  history  given  of  this  case  by  the  counsel  for  the  plaint- 
iff in  error,  and  his  statement  is  confirmed  by  the  counsel  for  the 
defendant,  we  are  informed  that  this  suit  was  not  instituted  to 
settle  any  matter  really  in  controversy  between  the  nominal  par- 
ties, but  as  a  device  by  certain  persons  who  believed  **  that  the 
legislature  had  been  imposed  upon  as  to  the  quantity  of  land  in 
Dearborn  county,"  when  the  acts  above  referred  to  were  passed, 
and  were  desirous  to  test  the  constitutionality  of  those  acts  by 
bringing  them  in  question  in  some  way  before  a  judicial  tribu- 
nal. These  persons  accordingly  procured  surveys  to  be  made  of 
the  territory  embraced  within  the  counties  of  Dearborn  and 
Ohio,  and  then  instituted  this  action  avowedly  for  the  purpose 
of  testing  the  constitutionality  of  the  acts  of  the  legislature 
forming  the  counties  of  Kipley  and  Ohio,  by  describing  closes 
in  the  different  counts  of  the  declaration  situate  in  each  of  the 
several  pieces  of  territory  which  had  been  taken  by  those  acts 
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from  the  county  of  Dearborn,  and  thus  raising  an  issue  as  to  the 
jurisdiction  of  the  Dearborn  circuit  court  within  the  territoiy 
thus  detached.  We  think  these  proceedings  were  instituted  un* 
der  a  mistaken  apprehension  of  the  proper  functions  of  the 
judiciary.  Courts  of  justice  are  established  to  try  questions 
pertaining  to  the  rights  of  individuals.  An  action  is  the  form 
of  a  suit,  giyen  by  law  for  the  recovery  of  that  which  is  one's 
due,  or  a  legal  demand  of  one's  right:  Co.  Litt.  285.  In  such 
actions,  if  there  is  found  to  be  a  conflict  of  laws  as  they  relate 
to  the  particular  case  under  consideration,  whether  such  conflict 
arises  from  constitutional  reasons  or  otherwise,  there  can  be  no 
doubt  that,  from  the  very  nature  of  the  case,  a  decision  must  be 
rendered  according  to  the  laws  which  are  paramount.  But 
courts  will  not  go  out  of  their  proper  sphere  to  determine  the 
constitutionality  or  unconstitutionality  of  a  law.  They  will  not 
declare  a  law  unconstitutional  or  void  in  the  abstract,  for  that 
would  be  interfering  with  the  legislative  power  which  is  separate 
and  distinct.  It  is  only  from  the  necessity  of  the  case,  when 
they  are  compelled  to  notice  such  law  as  bearing  upon  the  rights 
of  the  parties  to  a  question  legally  presented  for  adjudication, 
that  they  will  go  into  an  examination  of  its  validity,  and  then 
the  decision  has  reference  only  to  that  particular  question,  ex- 
cept so  far  as  it  may  operate  as  a  precedent,  when  it  may  after* 
wards  become  necessary  to  decide  similar  cases. 

But  unless  some  individual  right,  directly  affecting  the  parties 
litigant,  is  thus  brought  in  question,  so  that  a  judicial  decision  be- 
comes necessary  to  settle  the  matters  in  controversy  between  them 
relative  thereto,  the  courts  have  no  jurisdiction;  and  it  would  be 
a  perversion  of  the  purposes  for  which  they  were  instituted,  and 
an  assumption  of  functions  that  do  not  belong  to  them,  to  un- 
dertake to  settle  abstract  questions  of  law  in  whatever  shape 
such  questions  may  be  presented.  The  impropriety  of  doing  so 
in  the  present  case  is  manifest  from  the  facts,  that  the  question 
professed  to  be  litigated,  considered  with  reference  either  to  the 
point  of  law  attempted  to  be  raised,  or  the  importance  of  the 
interests  involved,  is  one  of  very  grave  character,  and  the  parties 
who  would  be  chiefly  affected  by  its  decision  are  not  before  the 
court,  and  have  no  opportunity  of  being  heard.  Indeed,  it  is 
well  settled  that  courts  will  not  take  cognizance  of  fictitious 
suits  instituted  merely  to  obtain  judicial  opinions  upon  points 
of  law:  Longhead  v,  Bartfiolomew,  "Wright  (Ohio),  90;  Hoover  v. 
ffanna,  3  Blackf.  48;  Bunn  v.  Biker,  4  Johns.  484  [4  Am.  Dec, 
2921;  ^<^^^^  ^'  ^'^daU.  Cowp.  37;  Da  Coda  v.  Jones,  Id.  729;  AUen 
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▼.  Heam,  1  T.  R.  56;  Atherfold  v.  Beard,  2  Id.  610;  NewUng  t. 
Francis^  8  Id.  697;  Egerton  v.  Fwrzeman,  1  Car.  &  P.  613. 

As  we  are  distinctly  informed  by  both  parties  that  this  is  & 
fictitious  suit,  without  inquiring  into  the  grounds  upon  which 
the  judgment  was  rendered,  as  it  was  for  the  defendant  and  only 
for  costs,  the  judgment  below  will  be  affirmed,  at  the  plaintiffs 
costs  in  this  court. 

The  judgment  is  affirmed,  with  costs. 

The  principal  gash  is  oitsi>  with  approval,  to  the  point  that  ootuts  will 
not  take  cognizanoe  of  suits  which  appear  to  be  fietitioos,  in  HokkkiaB  t« 
Jones,  4  Ind.  260,  and  8mUh  ▼.  The  Junction  Bailwcty  Co.,  20  Id.  661. 


Allen  v.  Lee. 

[1  IHSIAKA,  68;  8.  C,  SlOTBp  13.] 

Pabol  BviDxircB,  though  not  AninasiBLB  to  GoNTRADior  a  Dud,  tnaf 
be  received  to  show  the  state  of  facts  existing  at  the  time  of  the  canvey* 
ance,  and  that  the  land  was  taken  subject  to  an  inoumbranoe  of  whiob 
the  purchaser  had  knowledge. 

Gekebal  Covenant  op  Warranty  does  not  Extend  to  Incumbbanobs 
known  to  the  purchaser  at  the  time  of  the  contract,  and  .which  he  agreed 
to  pay  or  discharge  himself,  in  addition  to  or  as  part  of  the  consideFation, 

Debt.    The  opinion  states  the  facts. 

«/.  Morrison  and  S.  Major,  for  the  plaintiff. 

(7.  H.  2bsi,  for  the  defendant. 

By  Court,  Smith,  J.  This  was  an  action  of  debt  brought  by 
David  Allen,  administrator  de  bonis  non  of  the  estate  of  James 
Woods,  deceased,  upon  a  promissorj  note  for  the  payment  of 
three  hundred  and  ten  dollars  on  or  before  the  first  day  of  Octo- 
'  ber,  1843,  by  Lee  to  Woods,  and  executed  in  the  life-time  of  the 
latter. 

There  are  three  pleas.  The  first  alleges  that  the  note  was 
given  for  part  of  the  purchase  money  of  a  certain  tract  of  land, 
and  at  the  time  it  was  given  Woods  executed  to  Lee  a  deed  of 
conveyance  of  said  land  with  covienants  of  general  warranty; 
that  at  the  time  of  the  execution  of  the  deed,  the  land  was  in- 
cumbered by  a  lease  granted  by  one  John  Gray,  and  dated  the 
twentieth  of  September,  1828,  to  John  and  Ann  Priehard,  for 
their  lives;  that  Woods  obtained  his  title  from  William  and 
Sarah  Ford,  who  held  said  land  by  virtue  of  a  deed  executed 
by  Henry  H.  Talbot,  a  commissioner  appointed  by  the  Decatur 


liB7i  1848.]  Allen  u  Lee.  863 

ooimiy  probate  court  to  convey  the  same  to  the  said  William 
Ford>  pursuant  to  a  contract  made  by  the  said  John  Gray  in  his 
life-time;  that  the  said  John  Prichard  is  still  aliye,  and  having  an 
older  and  paramount  title  by  virtue  of  said  lease,  has  evicted 
and  kept  the  said  Lee  out  of  the  possession  of  the  premises;  and 
that  the  use  and  occupation  of  said  premises  since  the  making 
of  said  deed  were  worth  five  hundred  and  ten  dollars.  The 
second  plea  sets  out  the  consideration  of  the  note,  the  deed 
from  Woods  to  Lee,  the  older  lease  outstanding,  and  alleges 
that  to  clear  off  the  incumbrance  and  get  possession,  Lee  was 
compelled  to  pay  Prichard  five  hundred  and  ten  dollars.  The 
third  plea  is  similar  to  the  other  in  the  averments  relative  to  the 
consideration  of  the  note,  the  deed  to  Lee,  and  the  outstanding 
lease,  but  it  states  that  to  clear  off  the  incumbrance,  Lee  was 
compelled  to  enter  into  a  written  agreement  with  Prichard  to 
support  him  and  Ann  Prichard  during  their  lives,  and  has  been 
obliged  to  expend  for  such  support  five  hundred  and  ten 
dollars.  There  is  a  replication  denying  the  facts  alleged  in 
these  pleas,  and  the  cause  was  submitted  to  the  court  for  trial 
upon  the  issues  thus  taken.  The  court  found  for  the  defend- 
ant. Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
overruled,  and  judgment  was  rendered  accordingly. 

A  bill  of  exceptions  presents  all  the  evidence.  The  defendant 
proved  that  the  note  was  given  in  consideration  of  a  tract  of 
land  as  alleged  in  the  pleas.  He  then  exhibited  a  deed  from 
James  Woods  and  wife  to  himself  for  said  tract  of  land,  dated 
the  eighth  of  July,  1841,  which  contains  a  general  covenant  of 
warranty,  but  it  is  from  Woods  to  himself,  not  to  Lee.  The  de- 
fendant also  introduced  an  instrument  in  writing  dated  the 
twentieth  of  September,  1828,  which  purports  to  be  a  lease  of  a 
part  of  the  premises  described  in  the  deed,  to  John  Prichard 
and  Ann,  his  wife,  during  their  lives.  It  was  also  proved  that 
Prichard,  who  was  the  father-in-law  of  Lee,  was  living  on  the 
land  when  the  latter  purchased  it  of  Woods,  and  that  shortly 
after  the  purchase,  Lee  made  an  agreement  with  Prichard  by 
which  he  bound  himself  to  support  Prichard  and  his  wife  during 
their  lives,  and  Prichard  surrendered  to  Lee  his  interest  in  the 
land.  There  was  also  some  testimony  relative  to  the  value  of 
Prichard's  lease. 

The  plaintiff  then  proved  that  at  the  time  Lee  purchased  the 
land,  he  knew  that  the  lease  to  Prichard  was  outstanding,  and 
contracted  for  Woods'  interest,  subject  to  that  lease;  that  the 
deed  was  drawn  up  in  the  presence  of  Woods  and  Lee  and 
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according  to  directions  given  by  the  latter;  that,  after  it  was 
written,  Woods  said  Lee  was  to  taJae  the  land  incnmbered  with 
Prichard's  title,  and  be  thought  it  should  be  so  mentioned  in 
the  deed.     Lee  replied,  he  knew  that  such  was  the  contract,  but 
it  was  unnecessary  to  mention  it  in  the  deed,  for  that  he  (Lee) 
was  about  to  undertake  to  keep  Mr.  Prichard  and  his  wife,  and 
wished  to  have  the  whole  title  in  the  land  to  himself.     The 
stipulation  mentioned  by  Woods  was  therefore  omitted.     The 
defendant  objected  to  so  much  of  this  testimony  as  went  to  con- 
tradict the  warranty  in  the  deed,  by  showing  an  agreement  to 
take  the  land  subject  to  Prichard's  lease.     This  objection  was 
sustained  by  the  court,  and  that  part  of  the  testimony  rejected. 
It  obviously  appears  that  the  court  rendered  judgment  for  the 
defendant  on  the  ground  that  parol  evidence  to  show  that  Lee 
purchased  the  land  subject  to  the  lease  of  Prichard,  was  in  con- 
tradiction to  the  terms  of  the  warranty  in  the  deed,  and  there- 
fore inadmissible.     We  think  this  view  of  the  case  was  errone- 
ous.   Aside  from  the  fact  that  the  deed  as  set  out  in  the  record, 
really  contains  no  warranty  to  Lee,  we  are  of  opinion  that  if  the 
covenant   had   been   properly  worded,  the   evidence  rejected 
should  have  been  admitted,  not  to  contradict  the  deed  or  to 
give  a  construction  to   the  contract  contrary  to  the  written 
terms  of  it,  but  as  a  part  of  the  res  geslce  to  prove  the  state 
of  facts  existing  at  the  time  of  the  conveyance,  and  that  the 
incumbrance  in  question  was  not  within  the  purview  of  the 
contract.     The  case  of  Leland  v.  Stone,  10  Mass.  459,  is  strongly 
in  point.     That  was  an  action  of  covenant,  upon  a  deed  made 
by  the  defendant  by  which  certain  parcels  of  land  were  con- 
veyed to  the  plaintiff.     The  plaintiff  alleged  that  as  to  one 
acre  described  in  the  deed,  the  grantor  was  not  seised,  nor 
had  be  a  right  to  sell  in  contravention  of  the  covenants  in  the 
deed  to  that  effect.     It  was  proved  upon  the  trial  that  the 
plaintiff  paid  nothing  for  that  acre,  and  that  it  was  included  in 
the  deed  by  mistake.     There  was  also  evidence  that  the  defend- 
ant had  sold  and  conveyed  the  acre  in  question  to  another 
person,  many  years  before;  that  the  grantee  had  long  been  in 
possession;  that-  his  deed  had  been  recorded,  and  of  other  cir- 
cumstances from  which  the  jury  might  have  inferred  that  the 
plaintiff  was  informed  of  these  facts.     This  evidence  being  ob- 
jected to,  it  was  held  to  have  been  rightly  admitted,  and  that  it 
was  proper  for  the  consideration  of  the  jury  in  assessing  the  dam- 
ages.    In  Schuyler  v.  Bilss,  2  Cai.  202,  there  was  a  written  war- 
ranty upon  the  sale  of  a  negro,  that  he  was  in  good  health  and 
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in  all  respects  soond,  and  at  the  trial  parol  eyidence  was 
admitted  to  establish  the  fact  that  at  the  time  of  the  sale  the 
defect  in  question  was  known  to  the  purchaser.  It  has  been  re- 
peatedly held  that  in  sales  of  personal  property,  where  there  is  a 
warranty  of  soundness,  such  warranty  does  not  extend  to  defects 
which  are  known  to  or  obviously  perceptible  to  the  purchaser  at 
the  time  of  the  sale :  PresiderU  etc,  of  ConnensvUle  v.  Wadleigh, 
7  Blackf.  102  [41  Am.  Dec.  21^].  Without  deciding  that  this 
principle  goyems  to  the  same  extent  in  all  respects  in  sales  of 
real  estate,  there  can  be  no  difference  so  far  as  it  relates  merely 
to  the  rule  of  evidence.  A  general  covenant  of  warranty  does 
not,  at  least  conclusively,  extend  to  such  incumbrances  as  were 
known  to  the  purchaser  at  the  time  of  the  contract,  and  which 
he  agreed  to  pay,  or  discharge  himself  in  addition  to  or  as  part 
of  the  consideration,  moving  from  him  to  the  vendor,  and  when 
the  question  is,  as  in  this  case,  ^Vhat  was  the  true  consideration 
paid  for  the  land  ?  we  think  such  facts  may  be  given  in  evidence 
without  in  any  manner  contradicting  the  terms  of  the  written 
warrants. 
The  judgment  is  reversed  with  costs.     Cause  remanded,  etc. 


The  principal  case  is  cited  to  the  point,  that  a  oovenant  of  warranty 
does  not  extend  to  known  inctimbrauces  which  the  vendee  agreed  to  dia- 
charge,  and  that  such  facts  may  be  established  by  parol,  in  Drake  v.  Board 
qf  Commi89ioner8  of  Vigo  County,  2  Ind.  606;  Baker  v.  RaUsback,  4  Id.  534; 
Medler  v.  HlaJUy  8  Id.  173;  RockhVl  v.  SpraggSf  9  Id.  32;  Snodgrasa  v.  SImith, 
13  Id.  393;  Page  v.  LcMey,  15  Id.  153;  Pitman  v.  Connor,  27  Id.  337;  Filzer 
V.  /feer,  29  Id.  468;  Heavilon  v.  Hea'^Ucn,  Id.  512;  Pea  v.  Pea,  35  Id.  396; 
Camfer  v.  Lotham,  38  Id.  533;  McDiU  v.  Ounn,  43  Id.  319;  Bricker  v.  Bricker, 
11  Ohio,  249;  Siilder$  v.  Biley,  22  lU.  HI. 

.  Parol  Evidence  to  Show  that  the  Gkantok  did  not  Warrant  a;;.iin8t 
a  particular  incumbrance:  See  Orice  v.  Scarborough,  42  Am.  Dec.  391. 

Covenants  of  Warranty  are  to  be  Construed  accordino  to  the  In- 
tent in  the  agreement  of  purchase:  Shinn  y.  Roberts^  43  Am.  Dec  636. 


HoBNEB  V.  Doe  ex  dem.  State  Bane  of  Indiana. 

[1  IXDIANA,  130.] 

Judgment  Rendered  bt  a  Court  not  having  Jurisdiction  of  the  person  of 
the  defendant  or  subject-matter  of  the  suit,  is  void,  and  may  be  so 
treated  when  it  comes  in  question  collaterally. 

Irregular  Judgment  not  Void. — Judgment  of  a  court  having  jurisdiction 
of  the  subject-matter  of  the  suit  and  of  the  person,  however  irregular,  is 
not  void,  and  not  impeachable  collaterally,  unless  it  may  be  for  fraud. 

Jurisdiction  of  the  Person  and  of  the  Sobject-matfer  will  be  Pre- 
sumed in  cases  of  domestic  judgments  of  courts  of  general  jurisdiction, 
where  the  record  is  silent  and  the  contrary  not  proved. 
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OouKt  wnx  PRESUUB  Minors  webs  Psbsokallt  in  Ooubt  wlieii  a  goacdiaa 
ad  Utem  wu  appointed  for  them  "on  motkm,**  the  reooid  not  specifying 
whose  motion. 

EjxonfENT.     The  opinion  states  the  ease. 

J.  Collin8,jun,y  for  the  appellant. 

B.  Crawford  and  T.  L.  Smiih,  for  the  appellees. 

By  Court,  Pebeins,  J.  Ejectment  for  a  lot  of  ground  in  the 
ciiy  of  New  Albany.  Trial  by  jury,  and  a  recovery  by  the 
plaintiff.  Motion  for  a  new  trial  oyerruled.  The  plaintiff  be- 
low deduced  title  for  his  lessor  from  one  Hannah  M.  Hollowell, 
and  to  establish  title  in  her  at  the  time  she  conveyed,  he  gave 
in  evidence,  among  other  things,  the  record  of  a  suit  in  chan- 
cery, prosecuted  in  1829  in  the  Floyd  circuit  court,  in  this  state, 
for  a  specific  performance.  Said  Hannah  was  the  plaintiff  in 
that  suit,  and  the  heirs — a  part  of  them  then  infants— of  J.  N. 
and  O.  Scribner,  were  the  defendants.  The  foundation  of  the 
suit  was  a  bond  of  the  said  Scribners,  conditioned  for  the  con- 
veyance of  the  lot  in  question  to  the  father  of  said  Hannah. 
There  was  a  decree  in  her  favor  for  a  deed,  a  commissioner  ap- 
pointed to  make  it,  and  a  conveyance  executed  accordingly. 
She  was  the  sole  heir  of  her  father.  The  defendants  below  ob- 
jected to  the  giving  of  said  record  in  evidence,  but  the  court 
overruled  the  objection,  and  on  the  trial,  instructed  the  jurj 
that  it  with  the  deed  under  it  was  sufficient  to  convey  to  said 
Hannah  the  title  of  the  heirs  of  the  Scribners  to  the  lot  in  dispute. 
Whether  the  court  erred  in  admitting  said  record  in  evidence  and 
in  instructing  the  jury  as  to  its  validiiy,  is  the  important  question 
in  the  cause.  The  objection  to  the  record  was,  that  it  did  not 
show  notice  of  the  suit  to  the  infant  defendants.  The  bill  was 
filed  at  the  May  term  of  the  court,  1829,  and  the  next  entries  of 
record,  subsequent  to  that  of  the  filing  of  the  bill,  are  as  fol- 
lows: ''Whereupon,  on  motion  of  said  complainants,  Harvey 
Scribner  is  hereby  appointed  guardian,  aJ  litem,  to  answer  for 
said  minor  heirs,  without  costs,  and  this  cause  is  continued  till 
the  next  term.  And  now,  to  wit,  at  the  circuit  coart  aforesaid, 
continued  and  held  as  aforesaid,  on  the  ninth  day  of  October, 
1829,  comes  the  said  complainant,  by  her  solicitor;  and  the  said 
defendants,  Harvey,  William  A.,  Lucy  Maria,  and  Julia  Ann 
Scribner,  and  also  the  minor  heirs,  by  their  guardian,  come  and 
file  their  answers,"  etc. 

The  record  not  showing  notice  to  the  infant  defendants,  it  is 
insistod  by  the  counsel  for  the  appellants  that  the  decree  ren- 
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dezed  against  them  in  the  snit  is  Yoid,  and  the  deed  pursuant  to 
it  consequently  inoi)eratiYe;  and  that  these  matters  maybe  taken 
advantage  of  collaterally;  while  it  is  contended,  on  the  other 
hand,  that  the  decree  is  erroneous  merely,  and  only  to  be 
avoided  by  a  direct  proceeding  for  that  purpose.  It  should  be 
borne  in  mind,  in  this  case,  that  the  record -in  question  contains 
no  recital  on  the  subject  of  notice  to  the  infants,  and  shows 
neither  that  it  was,  nor  that  it  was  not  given.  The  facts  stated 
in  it  are  not  such  as  to  preclude  the  possibility  of  notice  having 
been  given.  The  infants  might  have  been  in  courts  in  per- 
son at  the  •tune  of  the  appointment  of  the  guardian  ad  litem; 
if  they  were,  that  was  sufficient  notice;  and  had  the  record 
simply  recited  that  *^  on  motion,"  without  specifying  on  whose 
motion,  a  guardian  ad  litem  was  appointed,  we  have  already  de- 
cided we  would  presume  they  were  personally  in  court:  Thomp- 
wn  V.  Hart^  8  Blackf .  336.  If  they  were  not  in  court  at  the  tune 
of  the  appointment  of  the  guardian  ad  Utem^  still,  as  the  cause 
was  continued  to  a  subsequent  term,  notice  may  in  the  mean 
time  have  been  given  to  the  infant  as  well  as  to  the  adult  de- 
fendants. It  appears  that  the  guardian  accepted  the  appoint- 
ment, and  discharged  its  duties:  See  Hough  v.  Canby^  Id.  301. 
It  should  further  be  observed  that  the  record  given  in  evidence 
was  of  proceedings  had  in  a  domestic  court  of  general  jurisdio- 
tion  under  its  common  law  powers,  seventeen  years  anterior  to 
the  time  when  said  record  was  so  produced.  These  are  the  cir- 
cumstances of  the  case  necessary  to  be  considered  in  its  decis- 
ion; and  the  question  is,  did  the  court  below,  in  such  a  state  of 
facts,  err  in  holding  the  decree  of  the  circuit  court  of  1829,  not 
a  nullity,  and  not  impeachable  collaterally?  There  is  supposed 
to  be  an  irreconcilable  conflict  in  the  decisions  upon  this  sub- 
ject. Upon  an  examination  it  will  be  found  that  there  are  some 
points  upon  which  they  generally  agree. 

1.  We  think  it  may  be  regarded  as  settled,  that  a  judgment 
of  any  court,  in  a  suit  requiring  ordinary  adversaiy  proceed- 
ings, that  appears  upon  its  face  or  may  be  shown  by  evi- 
dence (in  a  case  where  it  may  be  shown)  to  have  been  ren- 
dered without  jurisdiction  having  been  acquired  by  notice, 
of  the  person  of  the  defendant,  or  without  jurisdiction  of 
the  subject-matter,  is  void,  and  may  be  treated  as  being  so, 
when  it  comes  in  question  collaterally:  Bliss  v.  WUson^  4  Blackf. 
169;  SmUh  v.  Myers,  6  Id.  223;  Wcni  v.  Finl&y,  8  Id.  336; 
BUxm  T.  Burdick,  1  Hill  (N.  T.),  130  [37  Am.  Dec.  299];  Bu* 
fchanan  ▼.  Bwber,  9  East,  192;  Shaefer  v.  Gates  et  Ux.,  2  B. 
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Mon.  453  [88  Am.  Dec.  164];  Shriver's  Lessee  t.  Lt^n  et  aL^  2 
How.  (XJ.  S.)43;  Westerwell  v.  Lewia  etal,,  2  McLean,  511;  Lin- 
coln V.  Tower,  Id.  473;  Eollingsxoorlh  v.  Barbour  et  aL,  4  Pet. 
466;  Campbell  Y.  Brown  et  Ux,,  6  How.  (Miss.)  106,  230;  Shel- 
tan  V.  Tiffin  etal.,G  How.  (TJ.  S.)  163. 

2.  That  the  judgment  of  a  court,  of  any  of  the  states  of  this 
union,  having  jurisdiction  of  the  subject-matter  of  the  suit  and 
of  the  person,  however  irregular,  is  not  void  and  not  impeach- 
able collaterally,  unless  it  may  be  for  fraud:  Bex  v.  Vincent,  1 
Stra.  481;  Bex  v.  Bhodes,  Id.  703;  Baines'  Case,  1  Ld.  Raym. 
262;  Noell  v.  Wells,  1  Lev.  235;  Bush  v.  Sheldon,  1  Day,  170; 
Peck  V.  Woodbridge,  3  Id.  30;  Kempe's  Lessee  v.  Kennedy  et  al., 
5  Cranch,  173;  Burke  v.  EllioU,  4  Ired.  356  [42  Am.  Dec.  142]; 
Diehl  V.  Page,  2  Green  Ch.  143;  Martin's  Lessee  v.  Boach,  1  Harr. 
(Del.)  477, 548;  Obert  v.  Uammell,  18  N.  J.  L.  73. 

3.  That  where  the  record  discloses  nothing  upon  the  point, 
jurisdiction  of  the  person  and  of  the  subject-matter,  will,  the 
contrary  not  being  proved,  be  presumed  in  cases  of  domestic 
judgments  of  courts  of  general  jurisdiction,  where  they  come 
collaterally  in  question :  Peacock  v.  Bell,  1  Saund.  74,  and  notes; 
Foot  and  Beebe  v.  Stevens,  17  Wend.  483;  Hart  v.  Seixas,  21  Id. 
40,  overruling  Denning  v.  Corwin,  11  Id.  647;  Bloom  v.  Burdick, 
1  Hill  (N.  Y.)  130  [37  Am.  Dec.  299];  Thompson  v.  Tolmie,  2 
Pet.  157;  Voorhees  v.  The  Bank  of  United  States,  10  Id.  449; 
Grignon's  Lessee  v.  Astor,  2  How.  (IT.  S.)  319;  Brown  et  al.  v. 
Wood  et  Ux.,  17  Mass.  68;  Bobb  v.  Lessee  of  Irwin,  15  Ohio,  689; 
Bustard  V.  Gates,  4  Dana,  435;  SJiaefer  v.  Gates  et  Ux,,  2  B. 
Mon.  453  [38  Am.  Dec.  164];  Lessee  of  Nelson  v.  Moon  et  aL,  3 
McLean,  319;  White  v.  Palmer,  4  Mass.  147;  MUls  v.  Martin, 
19  Johns.  7,  per  Spencer,  C.  J.  Whether  a  plea  or  evidence 
under  any  circumstances  will  be  received  against  this  presump- 
tion, it  is  not  necessary  now  to  inquire.  The  case  before  us 
comes  clearly  within  those  cited  under  the  last  of  the  above  di- 
visions, and  we  need,  therefore,  now  proceed  no  further. 

It  may  not  be  improper  to  remark  that  in  New  York,  it  seems 
to  be  held  that  where  a  court  of  general  common  law  jurisdic- 
tion is  vested,  by  statute,  with  a  special  power  over  some  par- 
ticular subject,  it  is  as  to  that  to  be  treated  as  a  court  of  special, 
limited  jurisdiction,  and  not  entitled  to  the  common  jurisdic- 
tional presumption:  Foot  v.  Stevens,  17  Wend.  488.  While  in 
New  Jersey  the  contrary  doctrine  is  expressly  decided :  Diekl  v. 
Page,  2  Green,  143;  Pittenger  v.  Pittenger,  Id.  156.  There  is 
also  some  want  of  uniformity  in  opinion  as  to  what  constitateB 
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aooart  of  special,  limited  jurisdiction:  See  Obert  v.  Hammett^ 
mipra;  but  these  are  questions  foreign  to  the  case  before  us,  as  no 
decision  holds  an  ordinary  county  court  as  such  limited  one; 
and  the  proceedings  involved  in  this  case  were  under  the  gen- 
eral jurisdiction  of  the  court.  There  is  no  other  point  in  the 
case  that  demands  comment. 
The  judgment  is  a£Brmed  with  costs. 

Smith,  J.,  having  been  concerned  as  counsel,  did  not  sit. 


The  principal  gasb  is  citxd  to  the  point,  that  a  jadgment  of  a  oonit 
having  jurisdiction  of  the  Bnbject-matter  of  the  suit  and  of  the  person,  how- 
ever irregular,'  is  not  void,  in  Zeigenhager  v.  JDoe,  1  Ind.  301;  Bh)an8  v.  AMy, 
22  Id.  17;  Bice  v.  Loomia  e<  aZ.,  28  Id.  409;  to  the  point  that  jurisdiotion  of 
both  subject-matter  and  of  the  person  will  be  presumed  when  the  record  is 
silent  and  the  contrary  not  shown,  in  Dot  v.  Smith,  1  Id.  459;  Doe  v.  Harvey, 
3  Id.  105;  DabbeU  v.  Doe,  4  Id.  358;  AsfUey  v.  Laird,  14  Id.  223;  HawHna  et 
til.  V.  Hawkins^  AdrrCr  et  aL,  28  Id.  71;  Comparei  et  al,  v.  Hanna  et  aL,  34 
Id.  76;  Oavin  v.  Oraydon,  41  Id.  564;  to  the  point  that  a  judgment  by  a 
court  not  having  jurisdiction  is  void,  in  MUler  v.  Snyder,  6  Id.  2;  Cox  ▼. 
Mathews,  17  Id.  377;  StaU  ex  rel.  Holmes  v.  Hudson,  37  Id.  202;  Packard  v. 
Mendenhall,  42  Id.  600;  Nicholson  v.  Stephens  etal.,  47  Id.  186;  and  to  the 
point  that  the  court  will  presume  minors  were  personally  in  court  when  a 
guardian  ad  litem  was  appointed  for  them  "on  motion,"  the  record  not  speci- 
fying whose  moti<m,  in  Alexander  v.  Fraary,  9  Id.  485;  WaUa  et  al,  v.  Bot» 
rowayetal.,  25  Id.  383. 

JuDOMSNT  Rendered  bt  a  Court  not  having  Jurisdiction  of  the  person 
of  defendant  or  the  subject-matter  of  the  suit,  may  be  disregarded  collater- 
ally: Swiggart  v.  Harber,  39  Am.  Dec.  418;  Pelton  v.  Planter,  42  Id.  197; 
Jones  V.  Commercial  Bank,  35  Id.  419;  Shaefer  v  CkUes,  38  Id.  164;  £Jz  parte 
Cheatham,  44  Id.  525. 

Irregular  Judgment  is  not  Void,  but  is  valid  until  set  aside:  WinsUno  v. 
Anderson,  32  Am.  Dec.  651,  and  note  656. 

Presumption  that  Court  of  General  Jurisdiction  has  jurisdiction  of 
person  of  defendant  and  of  subject-matter  of  suit:  See  Lowry  v.  EruAn,  39 
Am.  Dec.  556;  Fox  v.  Hoyt,  31  Id.  760. 


Doe  ex  dem.  Stevens  v.  Hats. 

[1  IHUIANA,  247.] 

Pta-KMpnoN  Rights  Granted  to  Settlers  jbevors  the  Issunro  of 
Patents  are  not  transferable,  and  a  conveyance  in  snoh  a  case  if  Told 
and  will  not  even  operate  as  an  estoppel. 

EJECTMENT.     The  opinion  states  the  facts. 

J.  Ryman,  for  the  plaintiff. 

O.  H.  Dunn,  for  the  defendant. 
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By  Court,  B/lacswgsd,  J.  Ejectment  for  a  tract  of  land  in 
Dearborn  coimty.  Plea,  not  guilty.  Cause  submitted  to  the 
court,  and  judgment  rendered  for  the  defendant. 

The  facts  of  the  case,  necessary  to  be  noticed,  are  as  follows: 
On  the  seventeenth  of  May,  1831,  Mary  Muir,  haying  a  pre- 
emption claim  on  the  land  now  in  dispute,  and  which  then  be- 
longed to  the  United  States,  appointed  Amos  Lane,  her  attorney 
in  fact,  to  advance  the  purchase  money  and  buy  the  land  for 
her.  The  power  of  attorney  thus  given  also  authorized  Lane  to 
sell  the  land  for  his  principal.  On  the  twentieth  of  the  same 
month,  Mrs.  Muir  gave  Lane  a  penal  bond,  with  a  condition  that 
should  she  pay  him  a  certain  sum  for  his  advances,  etc. ,  when  said 
purchase  should  be  made,  or  give  him  a  quitclaim  deed  for  the 
land,  the  bond  to  be  void.  Also  on  the  last  named  day,  Mrs. 
Muir  conveyed  the  land  to  Lane  by  a  general  warranty  deed. 
Subsequently  to  all  these  transactions,  namely,  on  the  tweniy- 
sixth  of  July,  1831,  a  patent  from  the  United  States  to  Mrs. 
Muir  was  obtained  for  the  land  under  the  act  of  congress  of  the 
twenty-ninth  of  May,  1830,  entitled  ''an  act  to  grant  pre-emp- 
tion rights  to  settlers  on  the  public  lands."  On  the  sixth  oi 
August  following.  Lane,  under  the  before  mentioned  power  of 
attorney,  and  in  his  principal's  name,  conveyed  the  land  to  Levi 
Miller,  under  whom  the  lessors  of  the  plaintiff  claim.  On  the 
eleventh  of  .the  same  month  of  August,  Mrs.  Muir  sold  and  con- 
veyed the  land  to  Thomas  Muir,  and  he,  on  the  next  day,  sold 
the  same  to  Walter  Hays,  the  defendant.  On  the  nineteenth 
of  the  same  month  of  August,  Lane  assigned  the  aforesaid  penal 
bond  to  said  Miller,  and  also  conveyed  the  land  to  him. 

Upon  these  facts,  we  think  the  judgment  for  the  defendant  is 
correct.  It  will  be  observed,  that  all  the  instruments  of  writ- 
ing, executed  by  Mrs.  Muir  to  Lane  with  a  view  of  divesting 
herself  of  her  pre-emption  right  in  the  land,  were  executed  be- 
fore the  issuing  of  the  patent  to  her.  The  act  of  congress  un- 
der which  Mrs.  Muir's  pre-emption  right  was  claimed,  and 
under  which  the  patent  to  her  issued,  contains  the  following 
clause:  "And  that  all  assignments  and  transfers  of  the  right  of 
pre-emption  given  by  this  act  prior  to  the  issuance  of  patents 
shall  be  null  and  void."  It  follows  from  the  express  terms  of 
this  law,  that  the  said  instruments  of  writing  by  Mrs.  Muir  to 
Lane,  executed  before  the  patent  issued,  so  far  as  they  pur- 
ported to  convey  the  land,  or  to  authorize  its  conveyance,  must 
be  considered  of  no  validity.     It  is  upon  those  instruments,  or 
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at  least  upon  one  of  them,  that  the  plaintiff  relieB  for  the 
foundation  of  his  title. 

The  plaintiff  contends  that  the  power  of  attorney  to  Lane  was 
not  revoked,  and  that  his  conveyance  under  the  power  was 
therefore  valid.  There  was  some  evidence  relative  to  the  revo- 
cation of  the  power,  but  it  is  omitted  in  the  above  statement  of 
the  facts.  There  could  be  no  occasion  to  revoke  a  power  to 
make  a  conveyance,  when  the  power  never  legally  conferred  any 
authority  to  convey.  The  plaintiff  also  contends  that  Mrs. 
Muir,  and  the  defendant  who  claims  under  her,  are  estopped  by 
the  covenant  of  warranty  in  her  conveyance  to  Lane  from  say- 
ing that,  when  she  executed  that  conveyance,  she  h'^  no  title. 
The  answer  to  that  argument  is,  that  the  covenant  of  warranty, 
BO  far  as  it  is  relied  on  to  give  effect  to  the  conveyance,  is  void. 
Were  we  to  sustain  the  covenant,  bo  as  to  give  it  the  effect  con- 
tended for,  the  express  provision  in  the  act  of  congress  that  the 
deed  should  be  null  and  void,  would  be  a  dead  letter.  We  have 
examined  the  ease  of  The  Lessee  o/AUen  v.  Parish,  3  Ohio,  187, 
referred  to  by  the  plaintiff,  but  it  has  not  changed  our  opinion. 
We  are  bound  to  give  effect  to  the  act  of  congress;  and  we  can 
not,  therefore,  say,  that  a  conveyance  which  that  act  expressly 
declares  null  and  void,  shall,  by  means  of  a  covenant  in  it,  de- 
prive the  grantor  of  the  land  and  secure  it  to  the  grantee. 

The  judgment  is  affirmed,  with  costs. 


Ross  V.  City  of  Madison. 

£1  IHDIAMA,  281.] 
COSTRACIB  OF  COBFOBATIONS  ARE  VaLID,  THOUGH  NOT  ATTESTED  by  the^OOT* 

porate  seal,  and  rest  upon  the  same  footing  as  those  of  uataral  persons. 

Municipal  Cobfobations  are  Responmtble  to  Same  Extent,  and  in  the 
same  manner,  as  nataral  persons,  for  injuries  occasioned  by  the  negli- 
gence or  nnskillfulness  of  their  agents. 

Authority  Given  bt  a  City  Council  may  be  Proved  by  Parol,  where  the 
record  is  imperfectly  and  carelessly  kept,  and  does  not  show  the  facts. 

The  opinion  states  the  facts. 

J.  O.  Marshall,  J.  D.  Glass,  and  J.  Sullivan^  for  the  plaintiff. 

M,  O,  Bright,  for  the  defendant. 

By  Court,  Surra,  J.  The  plaintiff  in  error  brought  an  action 
on  the  case  against  the  city  of  Madison,  alleging  that,  on  the 
tenth  of  August,  1842,  he  was  the  owner  of  a  tanyard,  with  ten* 
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ements  and  fixtures^  and  with  quantities  of  leather  tanned  and  in 
the  procesa  of  tanning;  and  that  the  defendant,  on  said  day,  did 
erect,  maintain,  and  keep  a  culvert  and  embankment  across  a  cer- 
tain run  or  brook  on  Second  street  in  said  city,  which  was  so  un- 
skillfully,  cai'elessly,  and  badly  erected  that  by  means  thereof 
large  quantities  of  water  were  made  to  oyeiflow  said  tanyard, 
which  injured  and  destroyed  the  property  therein,  to  the  plaint- 
iff s  damage,  etc.  Two  pleas  were  filed  by  the  defendant.  The  first 
is  *^not  guilty."  The  second  plea  alleges,  in  substance,  that 
said  culvert  was  built  with  the  consent  of  the  plaintiff,  and  that 
it  is  a  benefit  to  him,  and  of  public  utility.  Issues  were  joined 
upon  these  pleas.  Trial  by  jury,  and  verdict  and  judgment  for 
the  defendant,  a  motion  for  a  new  trial  having  been  overruled. 

It  appears,  by  a  bill  of  exceptions,  that,  on  the  trial  of  the 
cause,  the  plaintiff  called  as  a  witness  Moody  Parke,  Esq.,  who 
testified  that  he  was  mayor  of  the  city,  and  bad  been  ever  since 
it  was  incorporated,  and  had  in  bis  possession  the  records  thereof 
He  then  read  from  those  records  sundry  entries  showing  that  a 
resolution  had  been  introduced  at  a  meeting  of  the  common 
council,  directing  the  appropriation  of  the  sum  of  fifiy  dollars  for 
the  improvement  of  the  Lawrenceburgh  road;  and  that  after- 
wards allowances  had  been  made  by  the  council  for  the  payment 
of  sums  of  money  to  divers  persons  for  building  a  culvert  and 
making  an  embankment  on  the  Lawrenceburgh  road,  near  Boss' 
tanyard. 

The  plaintiff  then,  after  introducing  some  evidence  to  prove 
his  ownership  of  the  premises  described  in  the  declaration,  and 
that  the  street  where  the  culvert  was  built,  was  known  and  des- 
ignated both  as  Second  street  and  as  part  of  the  Lawrenceburgh 
road,  proposed  to  prove,  by  the  parol  testimony  of  the  mayor,  that 
the  resolution  for  the  expenditure  of  fifiy  dollars  on  the  Lawrence- 
burgh road  had  been  adopted  by  a  unanimous  vote  of  the  coun- 
cil, but  that  the  clerk  had  neglected  to  make  the  proper  entry, 
and  that  there  is  no  record  of  said  adoption  other  than  the  en- 
tries just  mentioned.  He  also  offered  to  prove,  by  the  parol 
testimony  of  John  Marsh,  a  member  of  the  council,  that  the 
said  Marsh  and  William  Ford,  were  appointed  a  committee  to 
make  the  expenditure;  that  said  committee  examined  the  place 
where  the  culvert  is  situated,  and  reported  to  the  council  that  a 
culvert  was  necessary;  that  the  council  then,  by  a  vote  directed 
them  to  proceed  to  erect  fk  culvert;  that  after  it  was  completed 
and  examined  by  them  they  made  a  further  report,  which  was 
adopted,  and  that  appropriations  were  made  by  the  ooonoil  to 
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fay  for  the  labor  and  materials  employed  and  used  in  its  con- 
struction; that  said  reports  were  in  writing,  but  had  been  lost 
or  destroyed,  and  that  there  are  no  other  records  of  said  council 
in  relation  to  these  proceedings  than  those  produced  and  read 
by  the  mayor.  The  plaintiff  also  proposed  to  prove  by  his  wit- 
nesses that  the  damages  sustained  by  him  resulted  from  the 
negligent,  insufficient,  and  unskillful  manner  in  which  the  cul- 
vert was  built.  The  court  refused  to  permit  any  of  this  testi- 
mony to  be  given. 

The  above  being  all  the  evidence  in  the  case  going  to  prove 
that  the  culvert  had  been  built  by  the  authority  of  the  defend- 
ant, the  court  instructed  the  jury  that  if  they  found  that  the 
entries  read  from  the  records  of  the  common  council  by  Moody 
Parke,  Esq.,  constituted  all  the  written  evidence  tending  to 
prove  that  the  defendant  authorized  the  construction  of  the  cul- 
vert specified  in  the  plaintiffs  declaration,  they  must  find  for 
the  defendant.  We  think  this  instruction  was  wrong.  The 
English  rule  was  and  still  appears  to  be,  that  corporations  ag- 
gregate can  not  enter  into  contracts  of  an  important  nature  ex- 
cept under  the  common  seal :  Arnold  v.  The  Mayor  of  Poole,  4 
Man.  &  G.  860.  But  in  this  country  it  is  well  established  that 
the  contracts  of  corporations  rest  upon  the  same  footing  as 
those  of  natural  persons,  and  are  valid,  without  seal,  whether 
expressly  made  by  the  corporation  or  arising  by  implication 
from  the  general  relatiops  of  the  agent  towards  the  corporation, 
or  from  the  ratification  of  acts  done  on  behalf  of  the  corpora- 
tion by  parties  assuming  to  act  as  agents  although  without  suffi- 
cient authority:  Story  on  Agency,  sees.  52,  53.  See  also  cases 
cited  in  a  note  appended  to  the  case  of  The  Mayor  of  Ludlow  v. 
CharUan,  6  Mee.  &  W.  824,  Am.  ed. 

The  same  doctrine,  indeed,  was  recognized  by  this  court  in 
the  esse  of  Richardson  v.  The  St.  Joseph  Iron  Oo,,  5  Blackf.  146 
[33  Am.  Dec.  460].  It  may  also  be  considered  as  settled,  that 
municipal  corporations  are  responsible  to  the  same  extent  and 
in  tho  same  manner  as  natural  persons,  ^r  injuiies  occasioned 
by  tl> )  negligence  or  unskillfulness  of  their  agents,  in  the  con- 
strut' aon  of  works  for  the  benefit  of  the  cities  or  towns  under 
thei7  government:  McCombe  v.  The  Town  Council  ofAkrcn,  15 
Ohio,  474;  City  of  New  York  v.  Bailey,  2  Denio,  433.  The  last 
cited  case  was  an  action  against  the  corporation  of  the  city  of 
^ew  York,  for  negligence  in  constructing  a  dam  across  the 
Sroton  river,  where  that  stream  is  diverted  for  the  purpose  of 
supplying  the  ciiy  of  New  York  with  water,  in  so  unskillful  a 
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manner,  that,  on  the  ooeadon  of  a  freshet  in  the  river  oconrrin^ 
after  its  erection,  the  dam  was  swept  away  and  the  plaintifTa 
buildings  and  property,  situated  below  on  the  stream,  carried 
off  and  destroyed  by  the  water  which  had  accumulated.  Th» 
dam  had  been  constructed  by  water  commissioners  over  whom 
the  city  had  no  control;  but  it  was  held  that  the  corporation 
was  liable,  on  the  ground  that  the  dam  was  its  property,  and 
Chat  such  corporation  was  legally  bound  to  see  that  its  property 
was  not  used  by  any  one  so  as  to  become  noxious  to  the  occu- 
piers of  property  in  the  yicinity.  In  the  present  case,  there  waa 
some  eyidence  adduced  from  the  records  of  the  corporation, 
tending  to  prove  that  the  latter  had  ratified  the  construction  of 
the  culyert  in  question,  by  making  aUowances  for  the  payment 
of  the  persons  by  whom  it  had  been  built;  and  if  the  parol  evi- 
dence of  an  authority  given  to  a  committee  of  the  council  to 
contract  with  those  persons  had  been  properly  rejected,  wo 
think  it  should  have  been  left  to  the  jury  to  determine  whether 
the  record  evidence  admitted  vras,  or  was  not  sufficient  to  raise 
the  implication  that  the  work  was  done  under  the  authority  of 
the  corporation.  But  if,  owing  to  the  imperfect  and  careless 
manuer  in  which  the  records  were  kept,  there  was  no  vrritten 
evidence  in  existence  to  prove  clearly  that  the  work  was  done  by 
the  authority  of  the  council,  the  plaintiff  had  a  right  to  prove 
that  fact  by  parol  testimony.  We  think,  therefore,  the  verbal 
evidence  offered  by  him  should  have  been  admitted. 

The  judgment  is  reversed,  with  costs.    Cause  remanded  for  a 
new  trial,  etc. 


Thb  principal  casb  again  came  before  the  sapreme  oonrt,  the  city  of 
Madison  being  the  appellant,  and  was  again  reversed:  CU*f  qfMadietm  ▼• 
Boaa,  3  Ind.  236.  It  is  cited  to  the  point,  that  authority  given  by  a  city  may 
be  proved  by  parol  where  it  is  not  recorded,  in  Lmigsdale  v.  Bouton,  12  Id. 
469;  McOabe  v.  Board  qf  GommiUsuMer$  of  Fountain  County,  46  Id.  383;  \» 
the  point  that  municipal  corporations  are  responsible  for  injuries  occasioned 
by  the  negligence  or  unskillfulnees  of  their  agents,  to  the  same  extent  and  in 
the  same  manner  as  natural  persons,  in  The  City  of  Loga^ngport  v.  Wright^  7t 
Id.  515;  StackhouM  v.  Cityttf  LafayetU,  26  Id.  22. 

Municipal  GoRPoaATiON  is  Liablb  fdk  the  NsoLiaENCB  or  unskillful- 
ness  of  its  agents,  the  same  as  a  natural  person:  Bailey  v.  Mayor  cfNew  Yarh^ 
38  Am.  Dec.  669,  and  note  677. 

Ck)BF0RATI0N   IS  LlABLB  ON   (CONTRACTS  NOT  UNDER  SeAL,  made  by  ItS  fill* 

thorized  agents:  Mott  v.  Hieha,  13  Am.  Dec.  550;  Barker  v.  Meehamct^  F,  Ina^ 
Co,,  20  Id.  664;  Oarriaon  v.  CombSy  22  Id.  120.  Corporate  seal  is  not  esaen* 
tial  to  an  agreement  to  convey  real  property:  The  Banks  v.  PoUkuue,  15  Id» 
706. 


CASES 


IN  THE 


SUPREME  COURT 


OF 


IOWA. 


Habbinoton  v.  Shabp,  Adm^b^  Eto. 

[1  G.  Obbekb,  181.] 

JvDonRT  WILL  NOT  OPKRATB  A8  A  LiSN  on  a  pre-emption  right. 
TuDOMEKT  Lien  will  Attach  Only  to  an  Absolute  Estate,  or  a  veiled 

interest  known  and  acknowledged  at  law. 
Judgment  can  not  Operate  as  a  Lien  on  Lands  Acquibed  STTSsBQUEn 

to  the  rendition  thereof,  except  by  levying  thereon. 

Thb  opinion  states  the  facts. 

P.  Smith,  for  the  plaintiff  in  error. 

James  Crawford^  for  the  defendant. 

By  Court,  Greene,  J.  The  plaintiff  in  error  instituted  an 
action  of  right  against  the  defendants,  for  two  lots  in  the  town 
of  Bellevue.  The  suit  was  dismissed,  and  a  judgment  rendered 
against  the  plain ti if  for  costs.  The  case  is  now  in  this  court, 
by  agreement  of  parties,  on  a  writ  of  error.  The  facts,  as  pre- 
sented by  agi-eement  of  the  parties,  show  that  Peter  Dutell 
had  a  pre-emption  right  under  an  act  of  congress  providing  for 
laying  off  the  towns  of  Fort  Madison,  Bellevue,  etc.,  and  by 
virtue  of  that  right  entered  the  two  lots  in  April,  1841;  and  in 
the  month  following  conveyed  them  to  the  plaintiff.  The  right 
of  defendant  is  predicated  on  a  sheriff's  deed,  from  a  judg- 
ment rendered  against  Dutell,  in  October,  1840.  The  levy  and 
sale,  under  said  judgment,  were  made  subsequent  to  the  transfer 
from  Dutell  to  Harrington. 

The  only  questions  submitted  to  our  determination  are,  will 
ajndgmAnt  operate  as  a  lien  on  a  pie-emption  right,  and  on 
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after-acquired  lands?  Under  our  statute,  a  judgment  is  a  lien 
only  on  the  '*  real  estate  of  the  person"  against  whom  it  was  ren- 
dered. By  the  language,  "  real  estate  of  the  person,"  we  under- 
stand that  the  fee  simple,  or  estate  of  inheritance,  must  be  in 
the  person,  in  order  to  have  the  judgment  against  him  operate 
as  a  lien  upon  the  land.  A  mere  pre-emption  right  confers  no 
such  fee  or  estate  upon  a  person.  It  is  but  a  temporary  and 
conditional  interest,  unknown  to  the  common  law.  It  only  im- 
parts to  the  pre-emptioner  a  right  over  others  to  purchase  the 
land  within  a  limited  period,  at  a  stipulated  price,  and  if  he 
fails  to  pay  the  price  within  the  time  required,  the  right  ceases. 
It  is  of  a  natui-e  no  greater  than  an  estate  for  years — ^a  mere 
equitable  and  contingent  interest;  and  hence  we  are  firmly  of 
the  opinion  that  a  judgment  can  not  operate  as  a  lien  upon  a 
pre-emption  right  to  lands :  See  Devonpori  v.  Farrar,  1  Scam. 
314.  Before  a  judgment  will  attach  a  lien  upon  land,  the  judg- 
ment debtor  must  have  in  it  something  more  than  an  equitable 
interest:  it  must  be  an  absolute  estate,  or  a  vested  interest, 
known  and  acknowledged  at  law:  Vide  3Iodi8eU  et  aX.  v.  Johnson, 
2  Blackf.  436;  Merry  v.  Hallet,  2  Cow.  497. 

As  DuteU's  pre-emption  right  to  the  two  lots  was  not  affected 
by  the  judgment,  the  question  arises,  would  it  attach  as  a  lien 
upon  his  after-acquired  title  to  them?  The  revised  statutes, 
p.  271,  sec.  6,  provides  that  ''judgments  in  the  district  and 
supreme  courts  shall  have  the  operation  of,  and  shall  be  lienp 
upon,  the  real  estate  of  the  person  or  persons  against  whom 
such  judgments  may  be  rendered,  from  the  day  of  the  rendition 
thereof."  This  evidently  determines  a  lien  only  upon  such  lands 
as  the  person  may  own  at  the  time  judgment  is  rendered  against 
him.  In  the  authorities  referred  to  our  consideration  we  find 
ample  grounds  to  justify  the  opinion,  that  a  judgment  will  not 
operate  as  a  lien  upon  property  without  legislative  enactment; 
and  these  enactments  on  the  subject  vary  very  materially  in  dif- 
ferent states.  In  New  York,  by  special  statutory  provision,  a 
judgment  is  a  lien  upon  after-acquired  estate.  But  the  laws  of 
Pennsylvania  and  Ohio,  on  the  subject  of  judgment  liens,  are 
very  similar  to  ours;  and  in  both  of  these  states,  after  able  and 
deliberate  investigation,  it  has  been  decided,  that  when  the  title 
to  real  estate  was  acquired  by  the  debtor  after  the  rendition  of 
the  judgment,  a  lien  will  not  attach  until  levy  is  made:  Vide 
Colhoun  V.  Snider,  6  Binn.  135-145;  Walker's  Introd.  to  Am. 
L.,  438;  Itoads  v.  Si/mmes,  1  Ohio,  281  [13  Am.  Dec.  621];  M> 
Cormick  v.  Alexander,  2  Id.  65;  Phelps  v.  BuUer,  Id.  224.     In 
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the  case  under  consideration,  Dutell  acquired  title  seTeral  months 
after  judgment  had  been  rendered  against  him;  and  as  no  levy 
was  made  upon  the  lots  in  dispute  until  some  time  after  the 
transfer  to  the  plaintiff  was  regularly  made  and  recorded,  we  can 
entertain  no  doubt  of  his  right  to  the  premises. 

BelieTing,  then,  that  under  our  laws  a  judgment  can  not 
operate  as  a  lien  upon  lands  acquired  subsequent  to  the  rendi- 
tion thereof,  except  by  levying  thereon,  we  are  of  the  opinion  that 
the  deed  made  by  Peter  Dutell  to  the  plaintiff,  Anson  Harring- 
ton, conveyed  the  legal  title  to  the  lots  in  dispute,  and  that  the 
sheriff's  deed  vested  no  right  in  the  defendants.  Judgment  will 
be  rendered  for  the  plaintiff  accordingly;  and  that  of  the  court 
below  reversed  with  costs. 

Judgment  reversed. 

Effect  of  Jttdgment  upon  AFTEa-AOQcnaKD  La51>:  See  Chreeuway  v.  Con- 
mm,  39  Am.  Deo.  161,  and  note  102. 

LiSN  OF  JUDOMKNT  ATTACHES  TO  AOTXTAL  RATHia  TEAK  ATPABINT  Ismt- 

E8T8:  Svfeet  ▼.  Jacoeks,  31  Am.  Dec.  256,  and  note. 


State  v.  Newton. 

[1  O.  Obcbxs,  160.] 

Indictmbnt  fob  Pxbjubt  Need  not  State  that  the  case  in  which  the 
pexjoiy  is  charged  to  have  been  committed  was  within  the  jurifldiotioD 
oi  the  justice  before  whom  the  trial  was  had. 

The  opinion  states  the  facta. 

John  P.  Cook,  prosecuting  attorney  for  the  state. 

R.  P.  Lowe,  for  the  defendant. 

By  Court,  Obeene,  J.  Indictment  for  perjuiy.  A  motion 
was  made  to  quash  the  indictment,  because  it  does  not  allege 
that  the  case  in  which  the  perjury  was  charged  to  have  been 
committed  was  within  the  jurisdiction  of  the  justice  before  whom 
the  trial  was  had.  The  motion  having  been  granted  by  the 
court  below,  the  case  is  brought  here  to  reverse  that  decision. 
This  is  the  only  ground  of  error  involved.  It  is  conceded  that, 
in  every  other  particular,  the  indictment  is  sufficient.  Upon 
the  point  of  jurisdiction,  it  charges  that,  ''at  a  justice's  court, 
held  by  William  Hock,  Esq.,  a  justice  of  the  peace  in  and  for 
the  county  of  Cedar,  and  state  of  Iowa,  on  the  twenty-first  day 
of  December,  1846,  a  certain  issue  was  duly  joined  in  said  court. 
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between  one  James  Dunn,  plaintiff,  and  Timothy  3.  Newton,  de- 
fendant, in  a  certain  action  of  assumpsit,  etc. ,  which  said  issue 
came  on  to  be  tried  before  said  court,  etc. ,  and  that  on  the  trial  of 
said  issue  the  aforesaid  Timothy  J.  Newton  did  then  and  there* 
etc.,  appear,  and  was  produced  as  a  witness  for  and  on  behalf  of 
the  said  James  Dunn,  and  was  then  and  there  duly  sworn,  etc., 
which  aforesaid  justice  and  court  then  and  there  had  sufficient 
and  competent  authority  to  administer  said  oath,"  etc.  The 
indictment  charges  the  various  points  of  perjury  with  much  par- 
ticularity and  precision;  but  does  not,  in  form,  aver  that  the 
justice's  court  had  jurisdiction  of  the  cause  in  which  the  oath 
was  made. 

Under  the  statute  of  5  Eliz.,  c.  9,  indictments  for  perjury 
were  necessarily  prepared  with  great  proHzity,  precision,  and 
technicality.  But  frequent  failures  of  prosecutions,  in  conse- 
quence of  mere  formal  defects,  induced  a  relaxation  of  those 
stringent  rules,  and  brought  about  a  more  liberal  and  reasonable 
practice.  By  enactment  of  23  Geo.  11. ,  it  was  declared  to  be 
sufficient  for  an  indictment  for  perjury  to  set  forth  the  substance 
of  the  offense;  by  what  court  the  oath  was  administered;  aver- 
ring such  court  to  have  competent  authority  to  administer  the 
same,  and  the  usual  assignment  of  perjury,  or  denial  of  the  de- 
fendant's oath;  without  seeing  forth  in  particular  detail  the 
proceedings  of  the  trial  in  which  the  alleged  perjury  was  com- 
mitted. The  spirit  of  this  statute  has  been  either  re-enacted  ox 
adopted  in  practice  by  most  of  the  states  in  this  country. 
Though  it  has  been  decided  in  one  or  two  states  that  an  indict- 
ment for  perjury  should  distinctly  and  clearly  set  forth  the  facts 
which  show  that  the  alleged  false  oath  was  taken  in  a  judicial 
proceeding  before  a  court  of  competent  jurisdiction:  State  v. 
Oallimore,  2  Ired.  374.  But,  in  a  more  recent  decision,  the  same 
rigor  has  not  been  required:  State  v.  Ledford,  6  Id.  9.  In  the 
<5ase  of  Commonwealth  v.  KniglU,  12  Mass.  275  [7  Am.  Dec.  72], 
it  was  decided  to  be  unnecessary  and  unusual  to  aver  in  an  in- 
dictment for  perjury,  that  the  justice  before  whom  the  oath  was 
taken  had  jurisdiction  of  the  case;  that  it  is  sufficient  to  aver 
that  an  issue  was  duly  joined  in  his  coiurt,  and  it  came  on  to  be 
tried  in  due  form  of  law;  and  that  he  had  competent  authority 
to  administer  the  oath  in  question.  It  must  be  apparent  that 
the  indictment  in  this  case  comes  up  fully  to  these  requirements. 
This  authority  is  so  conclusively  to  the  point,  so  well  sustained 
by  reason  and  policy,  that  it  may  be  considered  unnecessaiy  to 
make  further  reference  or  comment. 
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It  has  also  been  decided  in  New  York,  ihat  in  an  indictment 
for  perjuijy  it  is  not  necessary  to  set  forth  the  facts  which  give 
jurisdiction  to  the  court  or  officer  trying  the  case;  and  that  it  is 
enough  to  aver  that  he  had  lawful  authority  to  administer  the 
oath:  People  v.  Phelps,  5  Wend.  9.  And  in  Wharton's  Am. 
Or.  L.  474,  we  find  that  such  an  indictment  need  not  show  the 
nature  of  the  authority  of  the  party  administering  the  oath. 
Thus  showing,  that  a  general  averment  of  authority  to  do  so,  is 
all  that  should  be  required.  Also  in  the  case  of  Respublica  v. 
Newell,  3  Yeates,  407  [2  Am.  Dec.  381],  it  was  decided  that  an 
indictment  is  sufficiently  certain  in  averring  that  the  party  was 
sworn  in  due  form  of  law.  And  in  Buss,  on  Cr.,  517,  n.  (A),  it 
is  stated,  "  we  find  it  laid  down  by  the  judges,  that  an  indict- 
ment for  perjury  at  common  law  does  not  require  so  much  cer- 
tainty as  on  the  statute,  and  that  it  need  not  be  in  a  court  of 
record;"  and  cites  Bex  v.  Oreep,  5  Mod.  348;  Bex  v.  WdUengen, 
1  Sid.  106.  The  statute  here  referred  to,  is  that  of  5  Elizabeth, 
and  the  enactment  of  23  George  U.  substantially  adopted  the 
common  law  regulations.  Still,  viewing  this  case  upon  common 
law  principles  alone,  it  must  be  conceded  that  the  authorities 
which  we  have  examined,  as  bearing  upon  this  question,  do  not 
altogether  harmonize  in  supporting  the  sufficiency  of  the  indict- 
ment; yet  we  think  that  a  decided  preponderance  determines  its 
correctness,  both  in  form  and  substance.  But,  independent  of 
common  law  regulations,  the  accuracy  of  the  indictment  is  es- 
tablished beyond  all  doubt,  by  recurring  to  the  thirty-second 
section  of  the  act  defining  crimes  and  punishments:  B.  S.  171. 
It  declares,  "  that  in  every  indictment  for  perjury,  it  shall  be 
sufficient  to  set  forth  the  substance  of  the  offense  charged  upon 
the  defendant,  and  before  what  court  or  authority  the  oath  or 
affirmation  was  taken,  averring  such  court  or  authority  to  have 
full  power  to  administer  the  same,"  etc.  A  decision  under  a 
similar  statute  may  be  found  in  Halleck  v.  Stale,  11  Ohio,  400. 

The  court  having  erred  in  quashing  the  indictment,  the  judg- 
ment is  reversed,  with  costs,  and  the  cause  remanded. 

Judgment  reversed. 

iNpiCTHJBNT  FOR  Pbbjitbt  need  not  allege  that  cause  of  action  in  which 
the  perjury  was  committed  was  within  the  jariadiotion  of  the  coort:  Ccm^ 
fnonvjtaUh  v.  EnJiglU,  7  Am.  Dec  72. 
Am.  Deo.  Vol.  XLVm— M 


870  HuMPHHY  V.  Beeson.  (lowa^ 

DiLTS  V.  Zeigleb. 

Computation  or  Tms  or  Sxbtino  Pbocess  betorb  Rrukn  Day,  mnsi 
be  made  by  inolnding  the  day  of  service,  and  ezolading  the  retam  day. 

Tbb  opinion  states  the  case. 

JR.  P.  Lowe,  for  the  plaintiff  in  error. 

S.  C.  Hastings,  for  the  defendant. 

By  Court,  Gbeene,  J.  This  case  was  originally  tried  before  a 
justice  of  the  peace;  and  removed  to  the  district  court  by  a  writ 
of  certioruri.  The  certiorari  was  dismissed  on  motion.  One 
reason  assigned  in  the  motion  to  dismiss  is,  that  no  error  ap- 
pears in  the  judgment  of  the  justice.  This  brought  the  case 
before  the  district  court  upon  its  merits,  and  called  for  a  judg- 
ment as  the  right  of  the  matter  appeared.  The  errors  assigned 
in  this  court  refer  mostly  to  the  proceedings  before  the  justice. 
The  only  one  which  it  is  necessary  for  us  to  notice  is,  ''  that  the 
attachment  was  returnable  less  than  seven  days  from  the  issuing 
of  the  same."  The  transcript  shows  that  the  writ  of  attachment 
was  issued  on  the  ninth  and  made  returnable  on  the  sixteenth  of 
the  same  month;  making  the  time  but  six  days,  if  the  issuing 
and  return  days  should  both  be  excluded.  But  it  has  been  de- 
cided, at  the  present  term  of  this  court,  that  in  computing  time, 
in  such  cases,  it  is  proper,  and  by  courts,  a  generally  recognized 
rule,  to  include  the  day  of  service,  and  exclude  the  return  day. 
In  the  case  before  us,  under  this  rule,  there  were  seven  days 
from  the  issuing  to  the  time  the  writ  was  made  returnable.  We 
can  see  no  reason,  in  this  or  in  the  other  alleged  errors,  to  dis- 
turb the  judgment  of  the  court  below. 

Judgment  affirmed. 


CoKFUTATiON  OF  TiMS:  See  Jones  y.  Planters*  Bank,  42  Am.  Dec  474,  note. 
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[1  a.  Gbxbxe,  199.] 

Vabiancb  IK  Sheriff's  Deed  in  Recitino  Amount  of  thx  Dborbe  and  the 
amount  to  be  made  by  the  execution,  can  not  invalidate  the  sale. 

NoncE  to  Execution  Defendant  failing  to  appear  in  the  o£Sc«r's  return, 
is  not  such  jm  irregnlarity  as  will  justify  a  court  in  setting  aside  a  sale 
made  to  an  innocent  purchaser  who  had  no  notice  of  such  irregularity* 
even  if  execution  defendant  had  no  notice  of  the  sale. 
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Sbxbitv  mat  Sell  More  Land  than  is  Necessary  to  satisfy  the  ezecu 
tion,  bat  he  should  be  restrained  within  reasonable  bonnds,  and  should 
not  unnecessarily  sell  the  least  legal  subdivision,  or  it  will  be  released  to 
the  execution  defendant. 

The  facts  are  stated  in  the  opinion. 

W.  O.  Woodward,  for  the  plaintiff  in  error. 

B.  P.  Lowe  and  8.  Whicher,  for  the  defendant. 

By  Court,  Gbeene,  J.  Bichard  Beeson  commenced  this  suit 
by  an  action  of  right,  for  the  west  half  of  south-west  quarter  of 
section  twenty-seven,  in  township  seventy-seven  north,  range 
two  west,  being  in  the  county  of  Muscatine.  A  declaration 
and  plea  to  the  merits  were  filed  in  the  form  prescribed  by  the 
statute,  regulating  the  action  of  right,  and  the  cause  was  sub- 
mitted to  a  jury.  On  the  trial,  the  plaintiff  offered  in  evidence 
a  deed  from  the  sheriff  of  Muscatine  county,  conveying  to  him 
the  land  in  dispute.  It  appears  that  the  sale,  upon  which  the 
sheriff's  deed  was  given,  had  been  made  to  satisfy  a  judgment 
rendered  in  October,  1844,  in  favor  of  Jeremiah  Burge,  against 
Charles  Mattoon.  The  plaintiff  then  gave  in  evidence  the  record 
of  a  deed  from  Humphry  to  Mattoon,  to  show  that  the  title 
was  in  him  at  the  rendition  of  the  judgment;  and  testimony  was 
also  offered,  tending  io  show  a  possessory  title. 

1.  The  defendant  objected  to  the  admission  of  the  sheriff's 
deed,  first  offered  in  evidence,  on  the  ground  of  a  variance  in 
describing  the  execution  and  in  reciting  the  decree  upon  which 
the  execution  issued.  The  judge  ruled  upon  this  point,  that 
the  discrepancies  were  not  material  and  could  not  invalidate  the 
deed,  if  the  jury  believed  that  it  was  derived  from  and  made 
under  the  decree.  2.  The  defendant  then  objected  to  the  sher- 
iff's returns  on  the  execution,  as  it  did  not  appear  that  notice 
had  been  served  upon  the  execution  defendant  as  required  by 
statute,  d.  He  then  showed  by  the  returns,  that  the  sheriff,  in 
satisfaction  of  the  execution,  had  levied  upon  and  sold  more 
land  than  was  necessary,  at  two  thirds  its  appraised  value,  to 
satisfy  the  execution;  that  the  land  was  level,  and  had  no  other 
improvement  than  an  inclosure  of  about  fifty  acres,  with  thirty 
acres  of  the  field  in  cultivation,  and  that  the  agent  of  the  pur- 
chaser had  notice  of  the  fact.  It  was  proved  that  the  only 
objection  to  dividing  the  property  was,  that  it  would  more  or 
less  depreciate  its  value.  The  defendant  claimed,  and  desired 
the  court  to  rule,  that  by  disposing  of  more  land  than  was  neces* 
sary  to  satisfy  the  decree  and  costs,  under  the  circumstances, 
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rendered  the  Bale  of  the  sheriff  irregular  and  void;  but  the  judge 
ruled  otherwise.  Other  questions  arose  upon  the  trial  of  this 
cause,  but  as  they  have  not  been  urged  by  counsel,  and  can  not 
affect  the  decision,  it  is  not  necessaiy  to  notice  them.  Verdict 
and  judgment  for  the  plaintiff  in  the  court  below.  The  three 
objections  above  referred  to,  are  urged  by  the  plaintiff  in  error 
to  reverse  the  judgment.  As  the  three  points  urged,  and  the 
law  pertaining  to  them  are  ably  reviewed  by  the  arguments  of 
counsel,  it  is  only  necessary  to  give  a  brief  statement  of  our 
decision  upon  them. 

1.  The  variance  complained  of  is  merely  in  figures,  in  reciting 
the  amount  to  be  made  by  the  execution,  and  the  amount  of  the 
decree.  We  have  no  evidence  before  us,  in  a  legitimate  form, 
showing  the  alleged  variance.  Our  statute  declares  the  deed  of 
the  officer  selling  the  land  to  be  prima  facie  evidence  of  the 
regularity  of  this  proceeding:  R.  S.,  p.  630,  sec.  3.  But  con- 
ceding the  variance  to  be  as  great  as  is  claimed  by  plaint- 
iff's counsel,  it  can  not  produce  the  effect  of  invalidating  the 
sale.  The  recital  of  the  execution  in  a  sheriff's  deed  is  not 
essential  to  its  validity;  and,  as  a  consequence,  any  variance  or 
mistake  in  such  recital  can  have  no  impairing  influence.  The 
authorities  cited  by  defendant's  counsel  we  regard  as  conclusive 
upon  this  point.  Such  a  variance  should  be  regarded  as  imma- 
terial, so  long  as  the  origin  of  the  deed  is  clearly  traceable  to  an 
authentic  source;  and  the  irregularity  complained  of  can  work 
no  injury  to  the  parties  concerned.  In  Perkins  v.  Dibble,  10 
Ohio,  433,  it  was  held  that  a  sheriff's  deed  which  recites  enough 
to  show  his  authority  is  good,  even  if  it  does  not  contain  all 
that  is  required  by  statute.  So  also  in  Armstrong  v.  McCoy,  8 
Id.  128.  In  Den.  ex  dem,  Huggina  v.  Eetchum,  4  Dev.  &  B. 
414,  a  sheriff's  deed,  containing  an  erroneous  recital  of  the 
power  under  which  the  sale  took  place,  was  held  to  be  good; 
and  it  was  also  held  that  it  must  be  presumed,  until  the  con- 
trary is  shown,  that  the  officer  sold  the  property  under  the  ap- 
propriate execution.  That  a  variance  between  the  deed  and 
execution,  or  a  misrecital  in  the  deed,  is  not  a  valid  objection 
to  its  admission  in  evidence.  See,  besides  the  authorities  cited 
by  counsel,  the  case  of  Cherry  v.  Woolard,  1  Ired.  438;  Driver  v. 
Spenoe,  1  Ala.  540. 

2.  Notice  to  the  exeoation  defendant  is  an  essential  prerequi- 
site to  a  sale:  B.  S.,  p.  683,  sec.  9;  but  we  are  by  no  means 
eatiafied  that  the  notice  must  appear  in  the  officer's  returns,  in 
order  to  render  a  sale  valid.    It  is  true,  that  the  returns  should 


Jan.  1848.]  HUMPHRY  u  Beeson.  373 

show  service  of  tlie  requisite  notice;  and  the  officer  is  negligent 
and  censurable  who  omits  so  important  an  item  of  duty;  but 
still  it  is  not  such  an  irregularity  as  will  justify  a  court  in  set- 
ting aside  a  sale,  made  to  an  innocent  purchaser,  who  had  no 
notice  of  such  irregularity;  even  if  the  execution  defendant  had 
not  been  notified  of  the  sale.  Though  the  requirements  of  the 
law  should  be  substantially  observed,  when  the  title  is  to  be 
divested;  still,  the  rights  of  bona  fide  purchasers  should  also  be 
protected.  Mere  omission,  or  irregularity  in  the  proceedings 
of  the  officer,  can  not  impeach  his  deed  when  supported  by  an 
operative  and  unsatisfied  judgment.  Besides,  even  though  the 
sheriff's  returns  do  not  state  the  fact,  the  notice  will  be  pre- 
sumed till  the  contittry  appears;  unless  the  question  is  raised 
on  a  motion  to  quash  the  execution,  or  set  aside  the  sale,  before 
the  deed  is  executed  and  the  purchase  money  paid. 

In  Latorence  v.  Speed,  2  Bibb,  401,  it  was  determined  that  a 
sale  of  property  on  execution  is  not  rendered  void  by  the  failure 
of  the  sheriff  to  advertise  according  to  law,  unless  such  failure 
was  through  fraud,  of  which  the  purchaser  had  knowledge.  So 
far  have  courts  gone  in  protecting  the  rights  of  bona  fide  pur- 
chasers, that  they  have  adjudged  the  property  to  them,  although 
the  judgments  from  which  the  sales  proceeded  were  afterwards 
reversed:  Reardon  v.  Searcy,  Id.  202;  Coleman  v.  Trabue,  Id. 
518;  Sneed  v.  Reardon,  1  A.  K.  Marsh.  217.  And  in  Doe  v. 
Heath,  7  Blackf .  156,  it  was  determined  where  a  purchaser,  at  a 
sheriff's  sale,  had  paid  his  money,  and  received  a  deed  for  the 
land,  that  his  purchase  could  not  be  prejudiced  by  the  imper- 
fect return  of  the  sheriff,  nor  by  his  making  no  return  at  all. 

3.  It  is  objected  that  more  land  was  sold  than  was  necessary 
to  satisfy  the  execution,  and  that  the  purchaser  had  notice  of 
the  fact.  We  see  nothing  in  this  proceeding  inconsistent  with 
the  valuation  law,  under  which  the  sale  was  made.  In  the  third 
section  (R.  S.,  p.  630),  we  find  it  "provided,  that  said  sheriff, 
or  other  officer  making  such  levy,  shall,  whenever  the  said  lands 
are  divisible,  levy  on  such  part,  and  so  much  thereof,  as  may  be 
sufficient  to  satisfy  such  execution."  The  twenty-sixth  section  of 
the  same  act  provides,  that  whenever  the  land  sells  for  more  than 
enough  to  satisfy  the  execution,  with  interest  and  costs  accruing 
thereon,  the  overplus  shall  be  tendered  to  the  defendant.  Thus 
it  appears  that  the  sheriff  is  directed  to  levy  upon  land  enough 
to  satisfy  the  execution;  and  if  it  sell  for  more  than  enough  to 
refund  the  excess  to  the  defendant.    When  the  levy  is  made,  the 
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officer  can  not  tell  how  much  will  be  necessaiy  to  satisfy  the  in- 
terest and  cost  on  the  execution,  especially  when  the  day  of  sale 
may  be  postponed  two  or  three  times;  or  in  case  the  property 
should  not  sell,  or  be  taken  by  plaintiff  in  execution,  at  two 
thirds  its  appraised  value,  the  property  should  *'  not  be  offered 
for  sale  again  on  said  execution,  order,  or  decree,  for  the  term 
of  twelve  months  thereafter:"  B.  S.,  p.  630,  sec.  3.  Had  this 
sale  been  thus  delayed,  it  is  probable  that  the  property  levied 
upon,  at  two  thirds  its  value,  would  not  have  amounted  to  more 
than  enough  to  satisfy  "execution,  interest,  and  costs."  As  it 
is  impracticable  for  the  officer  to  know  the  precise  quantity  of 
land  necessaiy  to  satisfy  an  execution;  and  as  the  statute  clearly 
does  not  contemplate  that  the  exact  amount,  only,  shall  be 
levied  and  sold,  we  are  led  to  the  conclusion  that  this  objection 
is  not  well  founded.  We  believe,  under  this  statute,  the  officer 
is  authorized  to  levy  upon  land  enough;  and  if  he  should  levy 
upon  and  sell  a  little  more  thanjenough  to  satisfy  the  execution, 
his  proceedings  are  not  therefore  nugatory;  but,  in  levying  upon 
lands,  the  officer  must  be  restrained  by  reasonable  bounds;  end 
if,  in  levying  upon  congressional  subdivisions  of  land,  there 
should  be  an  excess  over  all  execution  claims  of  the  least  legal 
subdivision,  it  should  not  be  sold;  or,  if  sold,  such  excess  might 
be  released  to  the  execution  defendant,  on  motion  in  the  court 
below. 

With  a  proper  regard  to  the  legal  rights  of  the  bona  fide  pur- 
chaser in  this  case,  we  can  not  do  otherwise  than  affirm  the  pro- 
ceedings of  the  court  below. 

Judgment  affirmed. 

The  fbincipal  case  is  cited  to  the  point  that  an  omission  or  irregnlarity 
in  a  sheriff's  return  can  not  vitiate  a  sale  made  under  execution,  so  as  to  in- 
validate the  right  of  a  bona  fide  purchaser,  in  Hopping  v.  Burnarn^  2  G.  Greene, 
43,  and  CorrieU  v.  DooliUle,  Id.  389. 

AssENCB  OF  Recital  of  Amount  of  Judgiient  and  names  of  parties  in 
Bheriff*B  deed  does  not  invalidate  the  deed,  if  the  execution  is  recited:  Perkins* 
Lessee  v.  Dibble,  36  Am.  Dec.  97.  Irregularities  or  omissions  of  the  sheriff  do 
not  vitiate  a  sale:  Meiddox  v.  SuUivan^  44  Id.  234;  Smith  v.  Tupper,  43  Id.  488. 
They  must  be  corrected  directly,  and  not  collaterally:  Reed  v.  Austin* s  Heirs, 
45  Id.  336,  and  note;  and  can  only  be  taken  advantage  of  by  the  owner  or  his 
privies:  HoUoweU  v.  SHnner,  40  Id.  431. 

Sheriff's  Sale  of  Mors  Land  than  is  Necessary  to  satisfy  the  debt  is 
void,  if  the  property  could  be  easily  divided,  and  only  an  amount  equal  to  the 
value  of  the  debt  sold:  Patterson  v.  Corneal,  13  Am.  Dec.  208;  Reed  v.  Car- 
ter, 26  Id.  422.  But  in  Groffw  Jones,  22  Id.  545,  it  was  held  that  though 
the  sale  was  fraudulent,  and  would  be  set  aside  on  the  motion  of  a  suljseqnent 
execution  creditor  injured  thereby,  yet  the  statutory  provision  that  no  mora 
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f«al  estate  shoold  be  exposed  for  sale  than  may  be  necessary  to  satisfy  the  ex- 
«OQtiony  &  directory  only,  and  though  not  complied  with,  a  sale  to  a  bonajlds 
porchaser  is  neTerthekss  yalid,  and  the  sheriff  is  subject  to  the  prescribed 
l^enalty.    Bat  where  the  purchase  is  not  bona  fide,  it  will  be  set  aside. 


FAGEAfD  V.   UnIXED  StAXES. 

[1  a.  OBBEn,  935.] 
OaIBS  or  JUBOBS  THAT    THSY  MlBUNBKRSTOOD    THB  iNBTBUUTlONa  OF  TBI 

GouBT  may  be  received  in  support  of  an  affidavit  setting  forth  that  fact. 

l^HAT  THB  JUBOBS  MiSUNDBBSTOOD  THB  InSTRUOTIONS  OF  THB  GoUBT  iS  SUffi* 

dent  groond  for  setting  aside  the  verdict  and  granting  a  new  triaL 
The  opinion  states  the  case. 
E.  H.  Thomas,  for  the  plaintiff  in  error. 

By  Court,  Hastzngb,  C.  J.  In  this  case  the  plaintiff  was  in- 
'dieted  for  perjuiy,  and  found  guilty  as  charged  in  the  indict- 
ment, and  fined  one  dollar,  and  sentenced  to  be  imprisoned  one 
hour.  This  case  is  brought  into  this  court  by  writ  of  error^ 
4knd  plaintiff  has  assigned  fourteen  errors.  We  will  consider 
only  the  fifth  assignment  of  errors,  not  deeming  it  important  or 
necessary  to  pass  upon  the  other  errors  assigned.  The  fifth 
4is8ignment  is  as  follows:  The  court  below,  erred  in  refusing  to 
receiye  the  oaths  of  jurors,  in  support  of  the  affidavit  of  the  said 
Packard,  which  affidavit  sets  forth  that  the  jury  entirely  mis- 
understood the  instructions  of  the  court."  After  the  jury  re- 
turned their  verdict,  the  defendant  filed  his  motion  to  set  the 
same  aside,  and  to  grant  a  new  trial;  and  also  in  arrest  of  judg- 
ment. And  in  support  of  his  motion,  assigned  the  reason  that 
the  jurors  misunderstood  the  instructions  of  the  court;  filed  his 
own  affidavit  of  the  fact,  and  proposed  to  prove  the  same  by 
several  of  the  jurors.  The  defendant  based  his  motion  on  many 
other  reasons,  and  the  court  overruled  the  motion.  Whereupon 
the  defendant  took  exceptions,  and  embodied  the  evidence  and 
motion  in  a  bill  of  exceptions. 

The  defendant  was  found  guilty  by  the  jury,  as  he  stood 
charged  in  the  indictment,  of  the  crime  of  perjury,  one  of  the 
highest  crimes  in  the  criminal  code;  and  to  punish  the  def end- 
tint  for  such  a  crime,  the  jury  assessed  a  fine  of  one  dollar,  and 
imprisonment  of  one  hour.  The  fine  and  imprisonment  assessed 
t>y  the  jury  are  inconsistent  with  that  part  of  the  verdict  find- 
ing the  defendant  guilty,  as  he  stands  charged  in  the  indict* 
ment;  and  although  for  this  reason  alone,  the  court  would  not 
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be  auiborized  to  set  aside  the  verdict  of  the  juiy,  yet  we  may^ 
reasonably  presume  that  the  jury  labored  un|jLer  a  misapprehen- 
sion of  the  facts  submitted  in  evidence,  or  a  misunderstanding 
of  the  instructions  of  the  court;  and  we  think  the  court  erred 
in  refusing  to  receive  the  oaths  or  a£B davits  of  the  jurors,  in 
support  of  defendant's  affidavit,  that  the  jury  misunderstood 
the  instructions  of  the  court.  It  is  true  that  courts  ought  not 
to  receive  the  affidavits  of  jurors,  to  impeach  the  conduct  of 
their  fellows,  but  they  may  be  received  to  show  misconduct  of 
the  parties:  Den  ex  dem.  Chews  v.  Driver ,  Coxe,  109.  From 
a  careful  eziunination  of  the  authorities  referred  to  in  plaintifTa^ 
brief,  we  have  no  doubt  that  in  a  criminal  case,  afTecting  the^ 
life  and  liberty  of  the  accused,  the  court  ought  to  receive  the 
testimony  of  jurors  as  to  any  palpable  misapprehension  of  the^ 
instructions  of  the  court,  as  no  person  is  so  competent  as  the 
juror  himself,  to  prove  a  misunderstanding  of  the  charge  of  th^ 
court,  especially  when,  as  in  this  case,  the  defendant  shall  make^ 
his  affidavit  in  open  court,  and  show  therein  that  the  court  in- 
structed the  jury  so  unintelligibly,  or  that  the  jury  so  misunder- 
stood and  misconstrued  the  instructions  of  the  court,  that  a 
verdict  of  guilty  is  found  against  him,  when  by  the  law  and  evi- 
dence he  should  have  been  acquitted. 

We  are  of  the  opinion  also,  from  an  examination  of  the  evi- 
dence in  the  bill  of  exceptions,  that,  defendant's  motion  to  set 
aside  the  verdict  and  grant  a  new  trial,  should  have  been  granted; 
and  that  the  majesty  of  the  laws  would  suffer  far  less,  and  be^ 
much  better  sustained,  by  an  acquittal  of  the  defendant,  than  by 
encouraging  the  pernicious  example  of  such  a  verdict,  assessing 
a  £ne  and  imprisonment  so  inadequate  to  the  turpitude  of  the 
crime.  We  are  sustained  in  the  above  opinion  by  the  decision 
in  the  case  of  State  v.  HascaU,  6  N.  H.  362,  in  which  the  ques- 
tion about  the  testimony  of  jurors  was  fully  discussed,  and 
numerous  authorities  reviewed. 

And  therefore,  the  judgment  and  proceedings  of  the  district 
court,  subsequent  to  the  plea  of  the  defendant,  and  the  makings 
up  the  issue  to  the  country,  must  be  reversed  and  set  aside,  and 
the  case  remanded  with  instructions  to  award  a  venire  de  novo, 
and  proceed  to  trial  with  the  issue. 

Judgment  reversed. 

AFFIDAVITS  OF  JuKORS  THAT  Thet  Misukdebstood  Instiutctions,  admis- 
•ibility  of:  See  Smiih  v.  Fames,  36  Am.  Dec  515;  Norria  v.  State,  39  Id.  175. 

Stale  V.  JJcucall,  6  N.  H.  352,  cited  in  the  principal  case,  was  a  case  ijk 
which  the  defendant  was  indicted  for  perjury,  alleged  to  have  boon  committed 
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in  swearing  that  a  certain  complaint,  made  by  said  Hascall  against  one  Cyras 
Fitte,  for  the  purpose  of  obtaining  sureties  to  keep  the  peace,  was  true.  The 
prisoner  was  fonnd  guilty  and  he  moved  for  a  new  trial  Upon  that  motion 
hia  counsel  offered  evidence  tending  to  show  that  certain  papers,  calculated 
to  make  an  unfavorable  impression  upon  the  jury,  had  been  exhibited  and 
read  by  Cyrus  Fitts,  the  prosecutor,  at  several  public  places  in  Portsmouth 
during  the  week  of  the  trial  and  jubfc  before  it,  in  the  presence  of  several 
persons;  and  that  some  of  the  jurors  boarded  at  those  places,  and  part  of  the 
witnesses  believed  that  two  of  the  jurors  heard  the  papers  read.  Counsel  for 
the  state  offered  affidavits  of  all  the  jarors,  that  they  did  not  hear  read  any 
paper  like  the  one  mentioned  in  the  affidavits  on  the  part  of  the  prisoner  at  any 
time  before  or  during  the  trial,  nor  did  they  read  or  hear  read  out  of  court 
any  paper  whatever  in  any  way  relating  to  the  prisoner  or  the  character  of  Fitta 
before  the  return  of  their  verdict,  and  that  they  were  induced  to  agree  to 
the  verdict  from  a  consideration  of  the  law  and  evidence  given  in  at  the  trial 
and  from  that  only.  The  prisoner's  counsel  objected  to  the  reception  of  these 
affidavits  in  evidence,  and  cited  Coster  v.  Merest,  3  Brod.  &  B.  272. 

After  observing  that  no  single  case  could  be  considered  as  settliug  the  ques* 
tion  as  to  the  admissibility  of  affidavits  of  jurors  in  evidence,  where  the  au- 
thorities were  so  much  in  conflict,  the  court  said:  **  It  is  evident  that  cases 
may  occur  where  an  attempt  is  made  to  impeach  a  verdict  upon  evidence 
founded  in  mistake,  misapprehension,  or  perhaps  fraud.  To  exclude  the  tes* 
timony  of  jurors,  therefore,  in  all  questions  affecting  their  verdict,  would 
neither  be  just  to  the  parties  nor  the  jury;  and  upon  a  full  consideration  of  this 
point  we  hold  that  the  affidavits  of  the  jurors  are  admissible  in  this  case,  to 
prove  that  they  did  not  read,  nor  hear  any  such  papers  read,  before  their  yer< 
diet:  Hix  v.  Drury,  5  Pick.  296;  IlackUy  v.  Hastie,  3  Johns.  252;  Tayhrv^ 
OretUy,  3  Green,  204;  Haekell  v.  Bechet,  Id.  92.  And  that  they  are  not  ad* 
missible  to  show,  in  general  terms,  that  they  agreed  to  the  verdict  solely 
from  the  law  and  evidence  given  at  the  trial:  Page  v.  Wheeler,  5  N.  H.  93; 
Whitney  v.  Whitmany  5  Mass.  405;  Bridge  v.  Eggleston,  14  Id.  245.  These 
affidavits,  then,  to  that  extent  are  to  be  weighed  against  those  produced  on 
the  part  of  the  prisoner."  The  court  then  observes  that  no  juror  is  dee^'g- 
nated  or  in  any  way  pointed  out  as  having  read,  or  heard  read,  the  papers, 
nor  is  it  stated  that  they  were  unknown  to  the  deponents.  This  in  itself  is 
suspicious,  and  as  the  affidavits  of  the  jurors  stand  wholly  unimpeached,  the 
prisoner  has  failed  to  make  out  this  fact. 

"  But  this  is  not  all.  There  are  other  witnesses  on  the  part  of  the  prisoner 
than  those  who  testify  that  the  papers,  in  their  belief,  were  read  in  the  hear- 
ing of  two  jurors,  who  swear  that  they  were  exhibited  in  several  public 
places  in  Portsmouth  during  the  term  and  before  the  trial,  and  that  some  of 
the  jurors  boarded  at  those  places,  and  the  places  are  designated  in  the  affi« 
davits.  This  evidence  is  not  disproved  by  the  government,  or  in  any  way 
encountered,  and  it  establishes  the  fact  of  conduct  of  a  highly  unwarrantable 
and  reprehensible  character  on  the  part  of  one  or  more  individuals  con- 
nected with  this  prosecution— conduct  which  was  directly  calculated  to  have 
an  improper  influence  upon  the  trial,  and  of  a  character,  if  tolerated,  to  de« 
stroy  the  confidence  of  the  citizens  in  judicial  tribunals  and  the  fair  and  im« 
partial  administration  of  justice  according  to  the  laws  of  the  land. 

*'  We  are  not  disposed  to  give  any  countenance  to  such  a  procedure  in  this 
or  any  other  case.  It  is  of  much  more  importance  that  the  community  should 
feel  assured  of  the  purity  of  the  trial  by  jury  without  bias,  according  to 
law,  than  it  is  that  John  Hascall  be  now  sentenced,  even  if  he  be  guilty. 
The  exhibition  of  these  papers  was  very  likely  to  make  their  contents  a  sub- 
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Ject  of  oonveraation,  and  the  jnzy,  or  some  of  them,  may  have  heard  some  ot 
the  facts  contained  in  them,  though  they  neither  saw  nor  heard  of  the  papers 
Ihemselyea.  It  Is  not  denied  in  their  affidavits  that  they  did  so,  although  it 
Sa  not  impossible  that  this  may  have  resulted  from  their  attention  not  having 
been  called  to  this  point.  They  state  generally  that  they  were  influenced  by 
nothing  except  the  law  and  evidence  given  at  the  trial,  but  this  we  can  not 
consider.  It  is  sufficient  for  this  case  that  the  exhibition  of  those  papers  was 
highly  improper,  and  that  there  is  a  possibility  that  some  of  the  jury  may 
have  heard  something  of  the  statements  contained  in  them,  in  consequence  of 
such  exhibition  before  the  trial  was  had.  We  should  not  hesitate  a  moment 
to  set  aside  a  verdict  obtained  by  a  party  in  a  civil  case  under  such  drcum- 
stances:  Perkifu  v.  KniglU,  2  N.  H.  474;  KnigJd  v.  Frtepwt,  13  Mass.  218; 
and  although  it  would  be  partly  to  punish  his  misconduct,  and  the  state  is 
here  in  no  fault,  yet  we  think  the  respondent  in  a  criminal  case,  where  the 
law  humanely  presumes  innocence,  is  within  the  discretion  of  the  courts  under 
circumstances  like  the  present,  entitled  to  the  benefit  of  the  same  rule,  and  it 
is  on  this  ground,  and  on  this  alone,  that  we  set  aside  the  verdict  and  order 
the  case  transferred  to  the  common  pleas  for  a  new  triaL" 

The  principal  case  was  practically  overruled  eighteen  years  later  in  the  case 
of  Wnghl  v.  The  lUinois  and  Mwsissippi  Telegraph  Co,,  20  Iowa,  195.  From 
1851  to  1860  the  statute  specially  permitted  affidavits  of  jurors  to  be  used, 
and  ss  its  terms  were  general,  there  appeared  no  restriction  upon  their  use. 
In  the  revision  of  1860  the  clause  permitting  affidavits  was  omitted,  and  this 
case  came  up  six  years  later,  to  be  decided  on  common  law  principles.  Al- 
though the  exact  question  here  involved — ^whether  affidavits  of  jurors  are 
admissible  to  show  that  the  instructions  of  the  court  were  misunderstood— 
was  not  really  in  controversy,  the  court,  after  an  exhaustive  treatment  of  the 
subject,  laid  down  a  principle  which  covers  the  principal  case,  and  which 
very  nearly  harmonises  the  different  and  apparently  much  conflicting  decis- 
ions on  the  question.  The  court  felt  justified  in  laying  down  the  following 
rule:  **  That  affidavits  of  jurors  may  bo  received,  for  the  purpose  of  avoiding 
a  verdict,  to  show  any  matter  occurring  during  the  trial,  or  in  the  jury-room, 
which  does  not  essentially  inhere  in  the  verdict  itself,  as  that  a  juror  was  im- 
properly approached  by  a  party,  his  agent,  or  attorney;  that  witnesses  or 
others  conversed  as  to  the  facts  or  merits  of  the  cause  out  of  court  and  in  the 
presence  of  jurors;  that  the  verdict  was  determined  by  aggregation  and  aver- 
age, or  by  lot,  or  game  of  chance,  or  other  artifice  or  improper  manner;  but 
that  such  affidavit  to  avoid  the  verdict  may  not  be  received  to  show  any 
matter  which  does  essentially  inhere  in  the  verdict  itself,  as  that  the  jury  did 
not  assent  to  the  verdict;  thai  he  misunderstood  the  instructions  of  the  court, 
the  statements  of  the  witnesses,  or  the  pleadings  in  the  case;  that  he  was 
unduly  influenced  by  the  statements,  or  otherwise,  of  his  fellow-jurors,  or 
mistaken  in  his  calculations,  or  judgment,  or  other  matter  resting  wholly  in 
the  juror's  breast.**  In  support  of  this  rule  the  court  says:  ''  While  every 
verdict  necessarily  involves  the  pleadings,  the  evidence,  the  instructions,  the 
deliberation,  conversations,  debates,  and  judgments  of  the  jurors  themselves, 
the  effect  or  influence  of  any  of  these  upon  the  juror's  mind  must  rest  in  his 
own  breast,  and  he  is  and  ought  to  be  concluded  thereon  by  his  solemn  assent 
to  and  rendition  of  the  verdict  {veredictumy  a  true  declaration).  To  allow  a 
juror  to  make  affidavit  against  the  conclusiveness  of  the  verdict  by  reason  of 
and  as  to  the  effect  and  iuflueuce  of  any  of  these  matters  upon  his  mind, 
which  in  their  very  nature  are,  though  untrue,  incapable  of  disproof,  would 
be  practically  to  open  the  jury-room  to  the  importunities  and  appliances  ol 
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parties  and  their  attorneys,  and  of  course  thereby  to  unsettle  yerdicts  and 
destroy  their  sanctity  and  conclasiveness.** 

The  principle  here  enunciated,  though  in  conflict  with  the  pxincipal  case, 
seems  best  supported  by  the  authorities.  In  Saunders  v.  Fuller,  4  Humph. 
515,  the  question  was  directly  before  the  court.  Tarley,  J.,  delivering  the 
opinion  of  the  court,  said:  *'  We  have  had  occasion  repeatedly  to  say  that 
affidavits  of  jurors,  for  the  purpose  of  setting  aside  a  verdict,  must  be  re- 
ceived with  great  caution,  and  that  we  will  not  carry  the  matter  further  than 
it  has  been  already.  We  have  said  that  they  shall  not  be  received  to  show 
that  the  jury  refused  to  obey  the  charge  of  the  court;  and  we  now  say  that 
they  shall  not  be  received  for  the  purpose  of  showing  that  the  charge  was  mis* 
understood."  The  same  principle  was  held  as  law  iu  Norria  v.  The  SkUe, 
3  Id.  333;  and  both  it  and  Saunders  v.  Fulier,  supi'a,  are  cited  with  ap- 
proval in  Lewi$  v.  Moses^  6  Coldw.  197;  Galvin  y.  StaU,  Id.  287;  WcuU  v.  Ord» 
loay,  1  Baxt.  235.  And  so  too  in  Louisiana  it  was  held  that  a  juror  could  not 
be  heard  to  show  that  the  jury  **  erred  in  the  formation  of  their  verdict,  either 
by  disregarding  or  misconstruing  the  charge  of  the  judge.  In  both  cases  the 
object  of  introducing  the  testimony  is  to  impeach  the  verdict,  and  this  ren- 
ders the  witoMS  inoompetent:'*  State  v.  Millican^  15  La.  Ann.  557. 


Rat  v.  State. 

[1  Gt.  OSKBUE,  310.] 

Ihdictmemt  should  hate  thk  Names  of  the  Witnessbs  noted  upon  2t» 
but  where  the  testimony  has  gone  to  the  jury  without  objection,  the  ab- 
sence of  the  witnesses'  name  from  the  indictment  is  not  sufficient  cause 
for  a  new  trial. 

Uncorboborated  Testimont  of  an  Accomplice  is  not  sufficient  to  con- 
vict, and  if  conviction  is  had  upon  such  testimony  it  is  good  ground  for  a 
new  trial. 

Accomplice  should  not  be  Permitted  to  be  a  Witness  without  an  order 
from  court  for  that  purpose,  and  the  application  for  the  order  should 
show:  1.  That  there  is  no  other  witness  by  whom  the  o£fense  can  be  proved. 
2.  That  the  witness  is  not  more  guilty  than  the  person  on  trial.  3.  That 
the  testimony  can  be  substantially  corroborated. 

In  Trial  for  Larceny  the  Jury  should  Find  the  Value  of  the  r  toleu 
goods. 

The  opinion  states  the  facts. 

H.  W,  Starr  and  J.  C.  Hall,  for  the  plaintiff  in  error. 

D.  Borer  and  A,  Lotspeich,  for  the  state. 

By  Court,  Kinney,  J.  Ray  and  Berge  were  jointly  indicted 
for  larceny,  at  the  March  term,  1848,  in  Henry  county.  Ray 
pleaded  **  not  guilty,"  and  demurred  to  the  indictment,  which 
was  overruled.  He  obtained  a  separate  trial;  and  at  the  same 
term  of  the  court  was  tried  and  convicted,  and  sentenced  to  im- 
prisonment, in  the  penitentiary,  for  three  years.    The  defend* 
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ant  then  sned  out  a  writ  of  error  to  this  court,  procured  a 
miperaedeas  to  stay  the  judgment  of  this  court  below,  and  the 
case  appears  before  us  upon  three  bills  of  exceptions  taken  on 
the  trial,  embodying  all  the  evidence,  with  the  instructions  of 
the  court,  which  form  the  basis  of  the  following  assignment  of 
errors.  1.  The  court  below  erred  in  overruling  the  demurrer  of 
the  defendant  below  to  the  said  counts  in  the  indictment. 
2.  The  court  below  erred  in  admitting  the  evidence  of  Eurding 
to  go  to  the  jury,  after  he  had  proved  himself  to  have  been  the 
principal  felon.  3.  The  court  erred  in  deciding  that  the  wit- 
ness, Eliza  Tagg,  should  not  answer  the  question,  whether  there 
was  not  a  marriage  contract  between  her  and  witness,  Eurding, 
as  set  forth  in  said  exceptions.  4.  The  court  erred  in  instruct- 
ing the  jury  that  it  was  their  privilege  to  convict  the  defendant 
on  the  uncon*oborated  evidence  of  witness,  Eurding,  and  that 
the  instructions  contained  in  the  bill  of  exceptions  were  not  in 
accordance  with  law.  5.  The  court  erred  in  leaving  a  discretion 
to  the  jury,  in  receiving  or  rejecting  the  uncorroborated  evi- 
dence of  Eurding.  6.  The  court  erred  in  overruling  the  de- 
fendant's motion  in  arrest  of  judgment,  and  for  a  new  trial. 

As  a  majority  of  the  court  are  of  opinion  that  the  indictment 
was  substantially  correct,  under  our  statutes,  and  consequently 
the  demurrer  properly  overruled,  we  will  confine  our  examina- 
tion to  the  other  errors  assigned,  constituting  as  they  do,  the 
most  important  features  of  the  case,  and  upon  which  the  court 
have  no  difficulty  in  coming  to  an  unanimous  conclusion.  We 
will,  however,  as  preliminary  to  the  consideration  of  the  main 
questions  presented  by  the  assignment  of  errors,  notice  the  point 
made  by  counsel,  that  the  court  should  have  granted  a  new 
trial,  because  the  name  of  Eurding  was  not  indorsed  on  the 
indictment. 

The  statute  makes  it  the  duty  of  the  grand  jury,  in  all  cases 
where  a  true  bill  is  returned  into  court,  to  note  thereon  the 
name  or  names  of  the  witnesses  upon  whose  evidence  the  same 
was  found:  E.  S.,  p.  297,  sec.  3.  We  think  a  compliance  with 
this  provision  of  the  statute  ought  in  all  instances  to  be  re- 
garded. To  protect  the  innocent,  and  punish  the  guilty,  are 
the  two  great  objects  to  be  kept  in  view  in  the  administration  of 
criminal  jurisprudence.  TVhile,  upon  the  one  hand,  the  law  will 
hold  the  offender  to  a  strict  accountability,  it  should,  upon  the 
oltier,  extend  to  the  accused  all  possible  facilities  for  a  fair,  full, 
and  impartial  trial.  And  as  the  accused  is  always  presumed 
iimocent  until  convicted,  no  course  should  be  adopted   that 
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would  deprive  him  of  that  fair  trial  so  hamanely  secured  to  liim 
bj  law.  The  names  of  the  witnesses  upon  the  indictment  will 
imform  him  of  the  authors  of  the  prosecution,  and  thus  enable 
him  to  prepare  for  his  defense.  For  his  benefit,  the  crime 
charged  in  the  indictment  is  required  to  be  clearly  and  distinctly 
stated,  that  he  may  know  with  certainty  the  nature  and  charac- 
ter of  the  offense;  and  that  he  may  not  be  taken  by  surprise  on 
the  trial,  it  is  quite  as  necessary  that  he  should  know  who  the 
witnesses  are  by  whom  it  is  expected  the  indictment  is  to  be 
sustained.  Hence  the  necessity  of  an  observance  by  the  grand 
jury  of  this  plain  and  salutary  provision  of  the  statute.  In  this 
case,  however,  it  does  not  appear  that  any  objections  were  made 
to  Eurding  testifying,  in  consequence  of  his  name  not  having 
been  indorsed  on  the  back  of  the  indictment.  If  the  defendant 
had  objected,  and  the  objection  been  overruled,  it  should  have 
been  entered  in  the  bill  of  exceptions,  and  might  have  then 
been  good  cause  of  error.  But  after  his  testimony  had  gone  to 
the  jury  without  objection,  it  is  not  on  that  account  sufficient 
cause  to  authorize  the  court  in  granting  a  new  trial:  McKinney 
V.  People,  2  Gilm.  652  [43  Am.  Dec.  65]. 

But  the  assignment  of  errors,  to  which  the  attention  of  the  court 
has  been  particularly  directed  by  the  argument  of  counsel,  is, 
that  the  court  erred  in  leaving  it  discretionary  with  the  juiy  to 
convict  upon  the  uncorroborated  testimony  of  Eurding,  he  be- 
ing the  principal  felon.  As  it  is  highly  important  to  settle  the 
practice  correctly  in  relation  to  the  testimony  of  accomplices, 
we  will  examine  the  subject  at  some  length,  without  being 
strictly  confined  to  the  instructions  given.  From  the  testimony 
of  Eurding,  as  set  out  in  the  bill  of  exceptions,  it  appears 
that  he  testified  that  he  stole  the  coin,  pieces  of  gold,  bank- 
notes, etc.,  named  in  the  indictment  against  Bay;  and  that  the 
defendant  was  his  accomplice.  That  he,  the  defendant,  and 
one  Burge,  had  agreed  together  to  steal  money.  Bay  was  to 
find  out  where  the  money  was  that  could  be  taken,  and  that  he 
and  Burge  were  to  steal  it.  Defendant  had  informed  him  about 
the  place,  amount,  and  other  circumstances  in  relation  to  the 
money  stolen;  and  on  the  evening  the  money  was  stolen  they 
had  met,  and  the  defendant  had  left  to  go  to  Jink's  grocery, 
near  by,  so  that  he  could  prove  that  he  was  not  present.  To 
corroborate  this  testimony,  Mrs.  Eliza  Tagg  was  sworn,  who 
testified  that  Burge  said,  in  a  conversation  with  Bay,  a  day  or 
two  after  the  money  was  stolen,  that  Gilchrist  would  not  get 
his  money  again;  and  that  Bay  said  he  would  have  his  share  of 
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it.  This  is  the  onlj  testimony  materially  coiroboiative  of  that 
given  by  Eurding.  She  also  states  that  she  was  living  separate 
and  apart  from  her  husband;  that  Eurding  was  in  the  habit  of 
visiting  her,  and  that  they  were  upon  intimate  terms,  evidently 
disclosing  the  fact  that  she  was  the  adulterous  paramour  of 
Eurding.  She  had  also  been  arrested  as  an  accomplice  in  the 
crime,  and  not  only  appears  before  the  court  under  most  unfa- 
vorable and  suspicious  circumstances,  in  a  character  which 
would  have  authorized  the  court  in  regarding  her  testimony 
with  great  disfavor,  but  she  was,  also,  as  appears  to  us  from 
the  record,  successfully  impeached. 

Eurding's  testimony,  which  was  of  the  lowest  grade,  emanat- 
ing from  a  source,  of  which  it  has  been  said,  the  law  confesses 
its  weakness  by  resorting  to  testimony  so  foul  and  corrupt — 
coming  from  a  witness  whose  own  confessions  stamp  him  with 
disgrace  and  infamy,  standing,  as  he  does,  in  the  halls  of  justice 
the  accused  and  acknowledged  perpetrator  of  the  crime — is  at- 
tempted to  be  counteracted  by  a  witness  but  one  step  less  in 
degradation  than  the  felon  himself.  Bemaining,  as  the  testi- 
mony of  Eurding  did,  uncorroborated,  it  becomes  important  to 
inquire,  whether  a  conviction  upon  such  testimony,  with  slight, 
and,  as  we  think,  immaterial  corroborating  circumstances, 
ought  not  to  have  entitled  the  defendant  to  a  new  trial  ? 

The  rule  appears  to  have  prevailed  in  England,  that  an  ac- 
complice could  not  be  permitted  to  testify  without  first  obtain- 
ing an  order  from  the  court:  Crim.  Cir.  Court  Cas.  51.  The 
reason  of  this  rule  is,  that  courts  will  not  permit  a  resort  to  tes- 
timony so  foul,  unless  the  exigencies  of  the  case  imperiously 
require  it;  and  even  then  they  will  exercise  discretion  with  great 
caution,  unless  the  witness  can  be  corroborated  with  other  testi- 
mony. Besides,  an  implied  pardon  is  held  out  to  the  witness, 
which  ought  not  to  be  done,  unless  Justice  can  be  promoted  by 
a  punishment  of  the  greater  oflfender,  by  extending  a  pardon  to 
the  one  less  tainted  with  guilt:  The  People  v.  Whipple,  9  Cow. 
"70^.  We  think  the  safer  practice  is,  not  to  permit  an  accom- 
plice to  be  brought  into  court  as  a  witness  without  an  order 
from  the  court  for  that  purpose,  and  that  the  application  ought 
to  show:  1.  That  there  is  no  other  witness  by  whom  the  offense 
can  be  proved;  2.  That  the  witness  is  not  more  guilty  than  the 
person  on  trial;  and,  3.  That  the  testimooy  can  be  substantially 
corroborated.  Upon  such  application,  if  the  court  think  that 
public  justice  can  be  promoted,  crime  suppressed,  and  the 
Ij^lty  punished,  by  extending  a  merciful  hand  to  one  who  con-* 
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fesses  his  guilt,  we  think  they  may  legally  exercise  their  discre« 
tion  by  permitting  the  accomplice  to  be  produced  as  a  witness. 
In  the  case  above  cited,  of  The  People  y.  Whipple,  this  question 
underwent  an  able  examination. 

An  effort  was  made  to  introduce  Strang,  who  had  been  con-* 
Ticted  as  an  accomplice,  as  a  witness  against  the  prisoner.  The 
motion  was  denied  by  the  court,  principally  upon  the  ground 
that  an  implied  promise  of  pardon  or  of  judicial  recommenda- 
tion to  executive  favor  would  be  the  result  of  permitting  him  to 
testify.  And  as  Strang  appeared  to  have  been  an  actor  in  the 
guilty  drama  for  which  the  prisoner  had  been  indicted,  thecotirt 
would  not  permit  him  to  testify.  And  the  learned  judge  says: 
"We  are  satisfied  both  upon  principle  and  authority,  that 
Strang,  standing  before  us  convicted  as  an  accomplice  with  the 
prisoner,  can  only  be  admitted  to  testify  against  her  at  the  dis- 
cretion of  the  court;  and  from  the  facts  and  circumstances  of 
the  case,  we  are  as  clear  that  it  would  be  an  improper  exercise 
of  that  discretion  to  admit  him.''  We  think  it  clear  that  the 
accomplice,  either  before  or  after  conviction,  ought  not  to  be 
permitted  to  testify  without  permission  from  the  court.  And 
when  so  admitted,  it  does  not  follow,  as  a  consequence,  that  his 
testimony,  of  itself,  is  sufficient  to  convict. 

It  is  a  well-settled  rule  of  evidence,  that  a  partvceps  criminis, 
notwithstanding  the  turpitude  of  his  conduct,  is  not  on  that  ac- 
count an  incompetent  witness;  but  the  judges  in  their  discretion 
will  advise  a  juiy  not  to  convict  of  felony  upon  the  testimony 
of  an  accomplice  alone  and  without  corroboration :  1  Greenl.  Ev. 
426.  Judges,  observes  Lord  Ellenborough,  in  their  discretion 
will  advise  a  juiy  not  to  believe  an  accomplice,  unless  he  is 
confirmed,  or  only  so  far  as  he  is  confirmed;  but  if  he  is  believed, 
his  testimony  is  unquestionably  sufficient  to  establish  the  fact 
he  deposes  to:  Eosc.  Cr.  Ev.  143.  Although,  in  England,  a 
conviction  upon  the  uncorroborated  testimony  of  an  accomplice 
may  be  legal,  yet  the  courts,  in  the  exercise  of  sound  discretion, 
as  appears  from  all  the  authorities,  will  direct  the  jury  not  to 
convict  upon  such  testimony.  As  has  been  said,  they  can  be 
used  as  witnesses  in  particular  cases,  but  that  in  a  regidar  system 
of  administrative  justice,  they  are  liable  to  great  objections. 
'^  The  law,"  says  one  of  the  most  useful  writers  on  criminal  juris- 
prudence, **  confesses  its  weakness,  by  calling  in  the  aid  of  those 
by  whom  it  has  been  broken.  It  offers  a  premium  to  treachery, 
and  destroys  the  last  virtue  that  clings  to  the  degraded  trans-* 
gressor:"  Buss,  on  Cr.  67.    In  the  case  of  the  United  States  v. 
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Jones^  2  Wheeler's  Gr.  Gas.  451,  the  coart  decide  that  although 
competency  may  be  restored  by  pardon,  after  the  witness  had 
served  out  his  time  in  the  state's  prison,  yet  no  credit  is  due  to 
him  unless  he  is  corroborated  by  others,  or  the  circumstances  of 
the  case. 

In  England,  the  courts,  in  some  instances  have  regarded  the 
testimony  of  accomplices  with  some  apparent  favor.  But  in  a 
country  like  ours,  where  justice  is  administered  without  fear  or 
favor;  where  the  high  and  the  low,  the  rich  and  the  poor,  stand 
upon  the  same  equality  in  courts  of  justice;  where  life  and  human 
liberty  are  guarded  and  protected  by  the  government  and  laws 
with  great  tenacity;  we  know  of  no  good  reason  why  they  should 
be  jeopardized  and  destroyed  upon  the  uncorroborated  testimony 
of  an  acknowledged  felon.  Public  feeling  or  judicial  necessity 
does  not  require  so  wanton  a  sacrifice  of  these  rights,  so  wisely 
secured  to  every  citizen  in  the  administration  of  justice.  And 
yet  such  would  be  the  fearful  consequences,  if  conviction  could 
be  procured  upon  the  uncorroborated  testimony  of  an  accom- 
plice. Such  testimony,  standing  isolated  and  alone,  contamin- 
ated by  its  own  corruption,  the  court  ought  to  instruct  the  jury, 
is  not  sufficient  to  convict:  1  Greenl.  Ev.  427;  Eosc.  Gr.  Ev. 
143;  Commonwealth  v.  Bosworth,  22  Pick.  399. 

But  the  testimony  of  the  accomplice  must  not  only  be  cor- 
roborated, but  the  corroboration  ought  to  be  as  to  some  fact 
which  goes  to  prove  the  offense  charged  against  the  prisoner:  2 
Buss,  on  Gr.  922;  2  Hawk.  P.  G.  603;  1  Greenl.  Ev.  427.  In 
Beg,  V.  Farber,  8  Car.  &  P.  106,  in  charging  the  jury.  Lord 
Abringer  said:  "I  am  strongly  inclined  to  think  that  you  will 
not  consider  the  corroboration  in  this  case  sufficient.  No  one 
can  hear  the  case  without  entertaining  a  suspicion  of  the  pris- 
oner's guilt;  but  the  rules  of  law  must  be  applied  to  all  men 
alike.  It  is  a  practice  which  deserves  all  the  reverence  of  law, 
that  judges  have  uniformly  told  juries  that  they  ought  not  to 
pay  any  respect  to  the  testimony  of  an  accomplice,  unless  the 
testimony  is  corroborated  in  some  material  circumstance:  2 
Buss,  on  Gr.  963.  In  the  case  of  The  CommanweaUh  v.  Bos- 
worth,  22  Pick.  399,  the  court  awarded  a  new  trial  upon  the 
ground  that,  although  the  witness  was  corroborated  in  some 
even  material  facts,  yet  the  corroboration  was  not  sufficient. 
Judge  Morton  lays  down  the  rule  to  be,  that  the  corroborative 
evidence  must  relate  to  some  portion  of  the  testimony  which  is 
material  to  the  issue.  To  prove  that  the  accomplice  had  told 
the  truth  in  relation  to  irrelevant  and  immaterial  matters,  which 
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\  are  known  to  everybody,  would  have  no  tendency  to  confirm 

Lis  testimony,  asserting  the  guilt  of  the  party  on  trial.  The 
learned  judge  also  states  that  the  courts  consider  it  their  duty 
to  advise  a  jury  to  acquit,  where  there  is  no  evidence  other  than 
the  uncorroborated  testimony  of  an  accomplice. 

From  these  authorities,  as  well  as  from  a  careful  examina- 
tion of  al\  to  which  we  have  had  access  upon  this  subject,  we 
think  we  ate  safe  in  laying  down  the  following  rules:  1.  That 
the  court  ought  not  to  permit  an  accomplice  to  be  sworn 
without  a  previous  application  for  that  purpose.  2.  That,  as 
an  accomplice,  he  stands  before  the  court  and  jury  in  the  char- 
acter of  an  impeached  witness,  and  as  such  his  testimony  re- 
quires confirmation.  3.  That  the  confirmation  must  be  in  rela- 
tion to  some  material  fact  about  which  he  has  testified,  involving 
the  prisoner's  guilt.  4.  That  unless  the  accomplice  is  so  cor- 
roborated, it  is  the  duty  of  the  court  to  advise  the  jury  that  hia 
testimony  is  not  entitled  to  credit  or  belief.  In  this  case  the 
court  instructed  the  jury,  that  whether  the  testimony  of  Eurd- 
ing  was  sufficient,  or  insufficient,  to  establish  the  guilt  of  the 
defendant,  was  for  the  consideration  of  the  jury;  but  that  in  the 
opinion  of  the  court,  the  jury  ought  not  to  convict  the  defend- 
ant upon  the  uncorroborated  testimony  of  Eurding.  We  think, 
if  the  testimony  was  not  corroborated,  the  court  should  have 
told  the  jury  that  they  should  disregard  it  entirely;  but  espe- 
cially should  the  court  have  granted  a  new  trial  on  a  conviction 
on  such  testimony. 

Another  error  assigned  is,  that  the  jury  ought  to  have  found 
the  value  of  the  property  stolen.  The  criminal  statute  of  Iowa 
has  drawn  a  marked  distinction  between  larceny  and  petit  lar- 
ceny. When  a  person  steals  twenty-five  dollars,  or  upwards,  it 
is  a  larceny  for  which  he  can  be  punished  by  imprisonment  in 
the  penitentiary;  a  less  amount  will  only  subject  him  to  impris- 
onment in  the  county  jail,  etc.  The  first  is  denominated  lar- 
ceny, and  the  latter  petit  larceny.  As  the  verdict  in  this  case 
was  a  general  one  of  guilty,  without  fixing  the  value  of  the 
property,  it  does  not  necessarily  follow  that  the  defendant  is 
guilty  of  having  stolen  twenty-five  dollars,  or  upwards;  nor 
does  it  necessarily  follow  that  the  jury  so  intended  it.  It  is 
well  settled,  that  under  an  indictment  for  larceny,  the  jury  may 
find  the  defendant  guilty  of  stealing  a  part,  or  the  whole,  of 
the  money  or  property  laid  in  the  indictment.  On  the  indict- 
ment against  Bay,  the  jury  could  have  convicted  him  for  hav- 
ing stolen  an  amount  which  would  only  have  subjected  him  to 
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imprisonment  in  the  common  jail,  and  there  is  nothing  in  the 
yerdict  to  show  but  that  such  was  the  case. 

The  verdict  should  have  fixed  the  value  of  the  property  stolen, 
that  the  court  might  have  known  with  certainty,  under  which 
offense  the  defendant  had  been  convicted,  as  without  such  find- 
ing under  the  statute  providing  the  punishment  for  larceny,  the 
court  could  not  well  pass  the  sentence:  Highland  v.  The  People, 
1  Scam.  892.  As  this  case  comes  before  us  upon  the  ruling  of 
the  court  upon  the  motion  to  arrest,  and  for  a  new  trial,  we  will 
not  arrest  the  judgment,  but  avail  ourselves  of  the  discretion 
with  which  we  have  been  clothed  by  the  statute.  The  statute 
provides  "  that  the  supreme  court  shall  have  power  to  direct  a 
new  trial,  discharge  the  defendant,  pass  sentence,  or  remit  the 
proceedings  to  the  district  court,  with  directions  to  proceed  and 
render  judgment:"  R.  S.,  p.  156,  sec.  75. 

From  a  full  and  careful  examination  of  this  case,  deeply  im- 
pressed with  its  importance  to  the  defendant,  who  is  under  a 
sentence  consigning  him  to  disgrace  and  infamy,  convicted,  as 
he  has  been,  upon  the  testimony  of  one  who  acknowledges  hia 
own  crime  and  corruption — ^recollecting  that  it  is  one  of  the 
boasted  principles  by  which  the  character  of  our  criminal  juris- 
prudence is  said  to  be  marked,  that  if  there  are  any  doubts,  that 
the  criminal  shall  be  entitled  to  the  benefit  thereof — and  at  the 
same  time,  keeping  steadily  in  view  the  necessity  of  punishing 
all  violation  in  the  criminal  law,  we  can  not  come  to  any  other 
conclusion,  than  that  principles  of  law,  of  humanity,  and 
justice  demand  for  the  defendant  a  new  trial. 

We  think  the  court  erred  in  overruling  defendant's  motion 
for  a  new  trial.  A  venire  de  novo  is  awarded,  and  the  plaintiff 
in  error,  Henry  Bay,  ordered  to  appear  on  the  first  day  of  the 
next  term  of  the  district  court  of  Henry  couniy,  for  trial. 

Judgment  reversed. 


Thb  principal  case  is  cited  to  the  point,  that  a  oonvictioii  could  not  ha 
had  on  the  uncorrohorated  testimony  of  an  accomplice,  in  Johnson  v.  Tlte 
State,  4  Iowa,  65;  The  State  y.  Willis,  9  Id.  582;  to  the  point  that  it  is  suffi- 
cient ground  for  new  trial,  if  witnesses  whose  names  are  indorsed  on  the  in- 
dictment are  permitted  to  testify,  hut  they  must  be  objected  to  at  the  time 
of  the  trial,  in  Harriman  v.  The  State,  2  G.  Greene,  284;  Smith  y.  The  State, 
4  Id.  100.  The  rule  was  changed  by  the  code  in  1851  and  several  acts  there- 
after, but  was  substantially  restored  by  the  code  of  1873,  sec.  4421. 

Evidence  Unobjected  to  can  not  be  Complained  of  Aftebwards: 
Clarh  v.  State,  40  Am.  Dec.  481;  IleweU  v.  Buck,  35  Id.  243;  Jones  v.  /ior- 
desty,  32  Id.  180;  Nesbit  v.  Dallam,  28  Id.  237,  and  note,  where  other  casea 
in  this  series  are  collected. 
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Davis  v.  Fish. 

[1  Q.  Qbuh^  406.] 

Pboximatb  akd  Remotb  Damages. — Where  two  flatboats  were  delivered, 
bat  not  within  the  time  nor  of  the  quality  stipulated  in  the  contract, 
the  questions  whether  the  produce  shipped  would  not  have  been  in  bet- 
ter condition  and  brought  a  better  price,  luul  the  boats  been  furnished 
sooner  and  made  better,  are  too  remote  to  be  considered  in  measuring 
damages. 

AocBFTANCB  AND  UsB  07  Wabbs  OB  GooDS  without  complaiut,  furnishes 
a  strong  presumption  of  a  waiver  of  all  objections  on  account  of  defect- 
ive construction  or  delay  in  delivery. 

Vendor  or  Workman  may  Recover  What  the  Thing  or  Work  is 
Worth,  where  it  ia  of  some  use  and  value  to  the  employer  or  vendee^ 
though  improperly  done  and  not  within  the  stipulated  time. 

Injttred  Party  must  Protect  Himself  from  Damage  if  he  can  do  so  at  tf. 
moderate  expense  or  by  ordinary  efforts;  and  he  can  charge  the  delin- 
quent party  only  for  his  expense  and  such  damage  as  he  could  not  thui 

prevent. 
Measure  of  Damages  for  Breach  of  Contract  in  failing  to  deliver  a 

steam-engine,  which  the  delinquents  had  been  paid  for,  is  the  amount  of 

its  estimated  value  as  made  by  the  parties,  or  if  they  had  fixed  no  price,. 

then  its  actual  value. 
Charging  Jury  in  Absence  of  Counsel  ia  error,  even  though  the  instmo-^ 

tions  do  not  vary,  in  the  estimation  of  the  judge,  from  those  previously 

given  in  the  presence  of  the  parties. 
Vbbdict  Received  and  Judgment  Rendered  on  Sunday  are  utterly  void. 
Vbhdict  Received  and  Judgment  Rendered  after  Term  of  court  has  le 

gaily  terminated  are  void. 

The  opinion  states  the  facts. 

Wright,  Knapp,  and  Cowles,  for  the  plaintiff  in  error. 

t/l  C.  Hall  and  H.  2>.  Ives,  for  the  defendant  in  error. 

By  Court,  Gbeene,  J.  Davis  sued  Fish  in  an  action  of  08- 
mimpeit  in  the  district  court,  and  obtained  judgment.  On  the 
trial,  the  plaintiff  proved  sales  of  goods  to  the  defendant  to  a 
large  amount,  and  the  defendant  then  proved  payments  to  a 
less  amount.  Among  the  items  of  payment  were  two  flatboats, 
delivered  by  the  defendant  to  the  plaintiff  on  contract.  In  or- 
der to  rebut  the  proof  of  payment  to  the  extent  of  these  boats, 
the  plaintiff  proved  that  they  were  not  delivered  at  the  time  re- 
quired by  the  contract,  were  not  of  the  stipulated  quality,  and 
that  he  incurred  expenses  in  making  the  necessary  repairs  upon 
them.  He  then  proposed  proving  that  he  loaded  the  two  boats 
with  produce  for  the  New  Orleans  market,  and  in  consequence 
of  their  defective  construction  the  produce  was  damaged,  and 
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also  that  by  not  having  the  boats  in  time  he  suffered  loss  by  de- 
preciation in  the  price  of  produce  in  New  Orleans.  The  defend- 
ant objecting  to  such  evidence,  the  court  ruled  it  out,  and  then 
charged  the  jury,  that  if  they  found  the  boats  of  less  value  for 
having  been  delivered  after  the  time  contracted,  and  for  any  de- 
fect in  quality,  or  expense  in  repairing,  they  should  deduct  the 
amount  from  the  contract  price;  that  as  the  plaintiff  received  the 
boats,  he  was  bound  to  pay  whatever  they  were  worth,  and  he 
could  not  set  up  subsequent  losses,  growing  out  of  the  uses  to 
which  he  applied  them.  In  this  proceeding  we  think  the  court 
acted  properly,  or  at  least  not  adversely  to  the  rights  and  inter- 
ests of  the  plaintiff. 

In  regard  to  the  greater  price  which  might  have  been  realized 
from  the  produce  at  New  Orleans  had  the  boats  been  delivered 
sooner,  or  as  to  the  better  condition  of  the  produce  had  they 
been  built  better,  we  regard  them  as  questions  too  remote,  and 
as  interests  by  far  too  contingent  to  be  the  subject  of  damages 
under  the  circumstances.  If  the  boats  were  not  made  in  the 
manner,  nor  delivered  within  the  time  required  by  the  contract, 
the  plaintiff  was  under  no  obligations  to  receive  them;  and  he 
etill  would  have  had  his  remedy  for  damages  against  the  de- 
fendant, commensurate  with  the  injury  sustained  by  his  failure 
to  comply  with  the  agreement,  but  the  act  of  accepting  the  boats 
without  complaint  and  appropriating  them  to  his  own  use,  fur- 
nishes strong  presumption,  at  least,  of  a  waiver  of  all  objec- 
tions to  their  defective  construction,  and  also  to  the  delay  in 
their  delivery:  Story  on  Bail.,  sec.  441;  Everett  v.  Gray  et  al.,  1 
Mass.  101;  Jewell  v.  Schroeppcl,  4  Cow.  564. 

But  the  rule  is  settled  beyond  question,  that  if  a  job  of  work 
is  of  some  use  and  value  to  the  employer,  or  vendee,  though  im- 
properly done,  or  not  within  the  stipulated  time,  still  the  work- 
man or  vendor  is  entitled  to  recover  as  much  as  the  work  is 
reasonably  worth,  making  euch  reasonable  allowance  as  the  cir- 
cumstances may  require:  Linningdale  v.  Livingston,  10  Johns.  36; 
Jewell  V.  Schroeppel,  4  Cow.  564;  Harrington  v.  Stratton,  22  Pick. 
610.  In  connection  with  this  point  it  may  be  appropriately 
observed,  that  in  case  of  a  breach  of  such  specific  contract,  if  the 
injured  party  can  protect  himself  from  damage,  he  is  bound  to 
do  so  if  practicable,  at  a  moderate  expense,  or  by  ordinary  efforts; 
and*  he  can  charge  the  delinquent  party  for  such  expense  and 
efforts  only,  and  for  the  damages  which  could  not  be  prevented 
by  the  exercise  of  such  diligence:  Loker  v.  Damon,  17  Id.  284;  2 
Greenl.  Ev.,  sec.  261.     In  the  case  at  bar,  much  of  the  direct 
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\  and  immediate  injury  complained  of  might  have  been  easily 

[  remedied  or  avoided  by  the  plaintiff;  and  we  think  it  must  be 

I  conceded  that  the  court  ruled  properly  in  excluding  the  evidence 

of  remote  and  speculative  damages;  and  rightly  instructed  the 
jury,  that  any  expense  in  making  the  boats  equal  to  contract 
stipulations  might  justly  be  reduced  from  the  price.  In  thus 
assessing  the  damages,  the  worth  of  the  boats  at  the  time  of  their 
delivery  and  acceptance,  might  be  very  correctly  determined. 

2.  It  is  also  contended  that  the  court  erred  in  charging  the 
jury  relative  to  the  value  of  a  claim  and  improvements  on  the 
public  lands,  which  the  defendant  had  sold,  and  conveyed  by 
quitclaim  deed,  to  the  plaintiff  for  one  himdred  and  fifty  dollars 
on  account,  and  also  for  a  steam-engine  of  particular  specifica- 
tion, and  which  was  to  have  been  delivered  to  the  defendant,  but 
was  not,  upon  demand  being  made  at  the  time  and  place  agreed 
upon.  Evidence  was  given  tending  to  show  the  value  of  the 
claim  and  engine  respectively,  and  also  of  the  estimate  placed 
upon  them  by  the  parties  in  making  the  contract.  The  court 
instructed  the  jury  that  if  the  plaintiff  failed  to  deliver  the 
engine  as  agreed,  they  should  allow  the  defendant  the  amount 
that  it  would  have  paid  had  it  been  delivered;  and  that  if  the 
parties  in  making  the  contract  estimated  the  value,  that  should 
govern  their  assessment;  but  if  no  price  was  fixed  upon  it,  they 
should  allow  the  value  of  the  claim  over  the  one  hundred  and 
fifty  dollars,  paid  on  account.  To  this  charge  we  are  unable  to 
see  any  legal  objection,  or  injustice  in  the  method  directed,  for 
arriving  at  the  balance  due  on  the  claim.  We  think  the  mere 
statement  sufficiently  develops  the  correctness  of  the  charge 
without  argument  or  reference  to  authorities. 

3.  The  next  error  assigned  involves  the  propriety  of  charging 
the  jury  in  the  absence  of  counsel  engaged  in  the  cause.  It 
appears  by  the  bill  of  exceptions  that  the  case  was  submitted  to 
the  jury  late  on  Saturday  night,  and  early  on  Sunday  morning 
they  came  into  court,  asked  for  and  obtained  further  instruc- 
tions in  the  absence  of  the  plaintiff  and  his  counsel.  Aside 
from  the  impropriety  of  holding  court,  or  in  any  way  adjudi- 
cating a  cause  on  the  Sabbath  day,  we  think  the  court  acted 
incorrectly  in  giving  instructions  to  the  jury  during  the  absence 
of  plaintiff's  counsel,  even  though  they  did  not  materially  vary, 
in  the  estimation  of  the  judge,  from  those  previously  given  in 
presence  of  the  parties.  During  the  charge  to  a  jury  the  pres- 
ence and  attention  of  counsel,  or  of  the  party  conducting  the 
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trial,  are  at  least  as  important  as  thej  are  at  any  other  proceed* 
ing  in  a  cause.  And  when  courts  are  in  session  upon  business 
days  and  within  usual  hours,  it  is  customary  and  proper  to  ex< 
tend  some  indulgence,  and  make  some  effort,  by  at  least  a  call 
at  the  door,  to  secure  the  presence  of  a  defaulting  party  or  of  an 
absent  counsel.  But  when  a  court  meets  at  a  time  so  unusual, 
.and  \7ith0ut  notice  to  parties,  it  is  manifestly  improper,  and 
might  work  oppressively  to  proceed  in  so  important  a  matter  as 
that  of  charging  a  jury  without  the  knowledge  or  presence  of  a 
party  or  of  his  counsel. 

4.  The  fourth  error  to  be  considered  is,  that  the  court  received 
the  verdict  and  rendered  judgment  on  Sunday.  The  principle 
is  well  settled  and  recognized  by  all  the  courts  that  at  common 
law  no  judicial  acts  can  be  done  on  Sunday;  but  other  acts  not 
pertaining  to  the  administration  of  justice  are  lawful  unless 
prohibited  by  statute.  In  this  case  the  final  charge  to  the  jury, 
their  verdict,  and  the  judgment,  were  given  and  rendered  upon 
the  Sabbath  day,  and  being,  in  legal  contemplation,  judicial 
acts,  we  can  but  consider  them  utterly  void.  By  all  authorities, 
Sunday  is  represented  to  be  dies  non  juridicus.  It  was  made  so 
in  the  year  517,  by  a  canon  of  the  church,  and  adopted  as  the 
law  of  the  land  by  the  Saxon  kings  of  England;  and  having 
been  confirmed  by  William  the  Conqueror  and  Henry  II. ,  was 
fully  established  as  a  part  of  the  common  law.  Decisions  in 
the  English  books  are  uniform  in  pronouncing  all  judicial  pro- 
ceedings performed  on  Sunday  as  unlawful  and  void:  Swann  v. 
Broom,  3  Burr.  1595;  and  they  appear  to  be  sustained  with  al- 
most equal  unanimity  by  the  American  courts.  In  Story  v.  Elliot , 
8  Cow.  27  [18  Am.  Dec.  423],  it  was  decided  that  an  award 
made  on  Sunday,  and  all  judicial  acts,  are  void:  and  so  was 
held  the  act  of  serving  a  notice  of  a  motion  in  Field  v.  Park, 
20  Johns.  140. 

In  Butler  v.  Kelsey,  15  Johns.  177,  the  jury  were  impaneled 
on  Saturday,  and  heard  the  allegations  and  evidence  before 
twelve  o'clock  at  night,  still  it  was  decided  that  they  could  not 
assess  the  damages  nor  deliver  their  verdict  after  that  hour  on 
Sunday.  But  it  was  decided  in  the  case  of  Hoghialing  v.  0«- 
horn,  Id.  119,  to  be  proper  to  receive  the  verdict,  presuming  the 
jury  were  impaneled  before  Sunday  commenced;  but  that  it  was 
illegal  to  enter  the  judgment  on  that  day,  and  for  that  cause  it 
was  reversed.  This  decision  appears  to  have  been  made  without 
ndiich  delibenition  or  research.  We  think  the  reason  of  the 
common  law  and  the  curi'ent  of  authorities  are  strong  against 
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)  the  legality  of  a  verdict  either  made  or  received  on  Sunday. 

Such  acts  are  purely  judicial,  and  should  come  under  the  pre- 
vailing and  salutary  rule  that  all  judicial  acts  done  on  Sunday 
are  void,  unless  expressly  authorized  by  statute.  The  decision 
in  the  case  of  Baxters,  The  People,  3  Gilm.  385,  that  a  verdict  of 
a  jury  may  be  entered  of  record  on  Sunday,  but  concluding  it  to 
be  well  settled  that  a  judgment  can  not  be  then  entered,  appears 
to  have  been  made  mostly  upon  the  authority  of  the  slightly  con- 
sidered case  of  Hoghtaling  v.  Osborn.  Is  there  any  foundation 
in  reason  for  this  distinction  ?  If  the  action  of  the  court  upon 
the  judgment  is  inadmissible  and  void,  is  it  not  equally  so,  un- 
der the  reason  and  spirit  of  the  rule,  for  the  court  to  act  upon 
the  verdict  ?  The  noble  and  enlightened  objects  of  the  laws  for- 
bid such  a  distinction.  A  day  so  sacred,  set  apart  for  rest  by 
the  voice  of  wisdom,  experience,  and  necessity;  a  day  established 
by  laws  both  human  and  divine,  for  public  worship  and  private 
devotion,  should  be  held  in  especial  veneration  by  legal  tribu- 
nals. Courts  of  justice  should  at  least,  by  their  practice  and 
decisions,  maintain  the  sanctity  of  that  time-honored  and 
heaven-appointed  institution.  This  is  but  imperfectly  done  un- 
der the  distinction  and  license  entertained  by  the  last  two  cases 
cited.  The  case  of  Baxter  v.  The  People  discriminates  between 
ministerial  and  judicial  acts  of  courts,  claiming  that  the  latter 
can  not  be  done  on  Sunday,  but  that  the  former  may.  But 
does  not  the  same  objection,  the  same  illegality  or  nullity  as  to 
time,  the  same  desecration  of  the  Lord's  day,  result  as  much 
from  the  one  act  as  from  the  other  ?  Necessity  has  been  urged 
as  a  justification  for  this  distinction,  but  we  think  there  is  for  it, 
in  that,  as  little  foundation  as  there  is  in  reason. 

In  Haynes  v.  Sledge,  2  Port.  130  [27  Am.  Dec.  665],  a  writ 
which  appears  by  its  test  to  have  been  issued  on  Sunday,  was 
adjudged  destitute  of  legal  force;  and  it  was  decided  in  Peirce 
V.  Jlill,  9  Id.  151  [33  Am.  Dec.  306],  that  a  levy  of  an  execution 
on  Sunday  is  void.  An  arrest,  made  pursuant  to  a  warrant 
issued  on  the  Lord's  day  was  held  illegal,  and  the  officer  making 
it,  a  trespasser,  in  Pearce  v.  Atwood,  13  Mass.  324.  Indeed,  the 
benign  intention  of  the  law  can  only  be  maintained  by  applying 
it  to  proceedings  generally  of  courts;  to  acts  ministerial  as  well 
as  to  those  strictly  styled  judicial;  observing  such  exceptions 
only  as  the  general  assembly  in  their  wisdom  may  see  fit  to 
provide. 

5.  But  there  is  another  objection  raised  to  the  verdict  and 
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judgment  in  this  case,  which  must  render  them  as  invalid  in 
law  as  the  error  last  considered.  It  is  urged,  and  we  must  so 
decide,  that  the  judge  had  no  right  to  instruct  the  jury,  receive 
their  verdict,  or  enter  judgment,  after  the  last  hour  of  the  last 
day  of  the  term  of  court,  as  fixed  by  statute.  The  term  in 
Wapello  county  was  limited  to  one  week,  commencing  on  Mon- 
day; and  as  it  could  not  legally  be  held  on  Sunday,  the  term 
necessarily  expired  at  the  hour  of  twelve  on  Saturday  night. 
All  acts  pei*formed  after  the  legal  limitation  of  the  term  were 
coram  nonjudice  and  void:  Nabors  v.  The  State ^  6  Ala.  200;  Oa- 
lusha  V.  BuMerfield,  2  Scam.  227;  Oregg  v.  Cook,  Peck,  82. 
Judgment  reversed. 


The  principal  case  is  gftep  in  OrahU  v.  The  Statey  2  G.  Greene,  559,  to 
the  point,  that  any  judicial  act  of  a  coart  after  the  expiration  of  the  term,  is 
void.  Bat  both  cases  were  doubted  and  practically  overruled  in  The  State  v. 
Knight,  19  Iowa,  94,  where  it  was  held,  that  if  a  case  commenced  in  good 
faith  during  the  term  is  not  finished,  the  judge  may  remain  until  the  trial  ui 
concluded,  even  though  it  should  encroach  upon  time  allowed  by  law  to  an- 
other county.  The  principal  case  is  also  distinguished  in  reference  to  the 
same  point  in  Weaver  v.  Coolrdge,  15  Iowa,  244.  To  the  point  that  it  is  the 
duty  of  the  plaintifT  to  prevent  injury  to  himself,  if  ho  can  by  ordinary  efforts 
and  at  moderate  expense,  the  principal  case  is  cited  in  McUlier  v.  Butler  Co., 
28  Id.  260;  Simpson  and  Simpson  v.  7'he  City  of  Keokuk,  34  Id.  569;  that  party 
may  recover  value  of  labor  done  or  material  furnished  under  a  special  contract 
not  fully  performed,  in  Tait  <t  Mcintosh  v.  Shfrman  et  al.,  10  Id.  01. 

Damages  too  Remote. — Damages  for  loss  of  profits  and  delays  of  voyages 
by  reason  of  defects  in  the  construction  of  a  steamboat,  can  not  be  deducted 
"where  the  case  is  free  from  fraud,  in  an  action  to  recover  the  price  agreed  on 
for  the  construction  of  such  steamboat,  such  damages  being  too  remote: 
Blanehard  v.  Elt/,  34  Am.  Dec.  250,  and  note  257,  where  cases  on  this  point 
are  collected.  See  generally  as  to  damages  for  loss  of  profits  and  advantages 
by  breach  of  an  executory  contract,  Masterton  v.  Mayor  etc.  of  Brooklyn,  42 
Id.  38,  and  citations  in  note. 

Qqantum  Me&uit  or  Qcamtum  Valebat  will  Lik  for  partly  performed 
contract  for  the  value  of  labor  and  materials,  where  the  opposite  party  has 
accepted  and  appropriated  the  same,  though  not  perfonned  or  deliviered  ac- 
cording  to  contract,  when  it  was  in  his  power  to  rescind  the  contrad;  in  toto 
on  the  ground  of  failure  to  perform  it  without  abandoning  his  own  property; 
otherwise  not.  But  in  case  of  partial  performance  only,  the  plaintiff  can  not 
sue  on  the  original  agreement:  Eldridge  v.  Rowt,  43  Am.  Dec.  41,  and  note 
46,  citing  the  previous  cases  in  this  series. 

Injured  Party  must  Protect  Himself  from  Damages,  if  he  can  do  so 
at  trifling  expense  and  with  reasonable  exertion;  and  he  can  only  recover 
from  the  delinquent  such  damages  as  he  could  not  with  reasonable  eflbrt  avoid: 
MUler  V.  Mariners'  Church,  20  Am.  Dec.  341. 

Price  Paid  for  an  Article  is  Evidence  on  the  question  of  market 
ralue:  Smith  v.  Griffith,  38  Am.  Dec.  639,  and  note  643. 

Sunday  ls  Dies  non  Juridicus,  and  judicial  acts  can  not  be  done  on 
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s  that  day;  as  making  an  award:  Story  v.  EUiot,  18  Am.  Dec.  423.     So  an 

r  order  mafic  by  a  jndge  in  va<»tion,  bearing  date  on  Sunday,  is  for  that  rea- 

son void:  Coleman  v.  Henderson,  12  Id.  290;  and  process  in  a  civil  suit  can 
neither  be  issued  nor  executed  on  Sunday:  Van  VecfUen  v.  Paddock,  7  Id. 
303;  nor  can  tJie  original  writ  be  issued:  Ilaynea  v.  Sledge,  27  Id.  005;  but 
contrary  to  the  doctrine  of  the  principal  case,  it  is  held  that  tlie  verdict  of  a 
jury  might  be  received  on  Sunday,  on  the  ground  that  receiving  it  then  vnns 
)  a  work  of  necessity,  and  that  seems  to  be  the  settled  doctrine;  but  pro- 

nouncing judgment  being  clearly  a  judicial  act,  if  done  on  Sunday  will  be 
void:  See  Coleman  v.  IfenderftOH,  12  Id.  290,  and  note  290,  where  the  subject 
of  judicial  acts  and  yerdicts  on  Sunday  is  discussed  at  length.  See,  also, 
note  to  Story  v.  Elliot,  18  Id.  426. 
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Shannon's  Heirs  v.  Dillon. 

[8  B.  MOHBOB,  389.1 

Oeisditor  of  an  Intestate  mat  Maintain  an  Equitable  AcmoH  to  !•• 
cover  his  claim  against  the  heirs  of  the  intestate  to  whom  his  estate  has 
descended,  although  there  has  been  no  administration  of  such  estate. 

Chanoebt.     The  opinion  states  the  facts. 
Lindsey,  for  the  plaintifTs. 
Hord,  for  the  defendant. 

By  Court,  Bbegk,  J.  This  was  a  bill  in  chancery  filed  by 
Billon  against  the  heirs  and  widow  of  Samuel  Shannon,  seeking 
the  recovery  of  a  note  for  thirty-three  dollars,  which  he  alleged 
had  been  executed  to  him  by  said  Samuel,  for  a  valuable  con- 
sideration, and  which  remained  wholly  unpaid.  That  a  few 
years  after  the  execution  of  said  note,  which  bears  date  in  1829, 
said  Shannon  departed  this  life  intestate;  that  administration 
was  granted  upon  his  estate  in  1834,  but  the  administrator  died 
in  1835,  and  that  no  administration  had  since  been  granted; 
that  no  return  or  settlement  was  ever  made  by  the  administra- 
tor, but  the  assets  which  came  to  his  hands  were  supposed  to 
be  insufficient  for  the  payment  of  the  debts  of  the  intestate; 
that  since,  however,  the  death  of  the  administrator  there  had 
come  to  the  hands  of  the  widow  and  heirs  about  eight  hundred 
dollars  in  money,  being  the  share  or  portion  of  said  Samuel  in 
his  father's  estate.  To  this  bill,  filed  in  1844,  the  defendants 
demurred.  The  demurrer  was  overruled,  and  on  final  hearing 
a  decree  was  rendered  against  the  widow  and  adult  heirs  for  the 
complainant's  demand  and  costs;  to  reverse  which  the  defend- 
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ants  prosecute  this  writ  of  error.  1.  It  is  contended  that  a 
coart  of  equity  had  no  jurisdiction  of  the  case,  and  consequently 
that  the  defendants'  demurrer  was  improperly  overruled.  2. 
That  the  court  erred  in  subjecting  only  a  part  of  the  defendants 
to  the  payment  of  the  complainant's  demand. 

In  regard  to  the  first  question,  Ellis  v.  Gosney^s  Heirs,  1  J.  J. 
Marsh.  349,  is  a  case  directly  in  point  in  support  of  the  juris- 
diction, and  upon  the  authority  of  that  case  and  the  principles 
recognized,  and  reasoning  of  the  court  in  Heffemian  v.  For- 
wardy  etc, ,  6  B.  Mon.  567,  we  are  disposed  to  rest  the  question, 
and  sustain  the  jurisdiction.  We  are  also  of  opinion  that  the 
second  objection  is  not  available.  Part  of  the  heirs  were  in- 
fants, and  answered  by  their  guardian  ad  litem,  denying  the 
allegations  in  the  complainant's  bill.  Only  one  of  the  adult 
heirs  filed  an  answer,  in  which  he  admits  that  the  defendants 
had  received  assets  since  the  death  of  the  administrator,  as 
alleged;  that  he  had,  however,  only  received  his  proportion, 
amounting  to  about  one  hundred  and  forty  dollars;  and  that  he 
was  only  bound  for  his  proportion  of  the  complainant's  claim, 
if  he  should  be  found  entitled  to  recover.  He  also  sets  up 
matter  in  avoidance  of  the  claim,  but  which  he  fails  to  establish. 
As  to  the  other  adult  heirs  and  the  widow,  the  bill  was  taken 
for  confessed.  There  was  no  proof  that  any  portion  of  the 
alleged  fund  had  been  received  by  the  infants  or  their  guardian. 
The  court,  therefore,  properly  dismissed  the  bill  as  to  them, 
and  decreed  against  the  residue  of  the  heirs  and  the  widow. 
The  former  have  no  cause  to  complain  of  the  decree,  as  it  was 
not  to  their  prejudice;  nor  have  the  latter,  as  they  admit  a  much 
larger  sum  had  come  to  their  hands  from  the  estate  of  their 
ancestor  than  was  decreed  against  them. 

Wherefore  the  decree  is  affirmed. 


Liability  of  Hxirs  for  Debts  of  Ancestor. — At  the  common  law,  as  aa 
incident  of  the  feudal  system,  assets  iu  the  hands  of  an  heir  were  not  liable  to 
the  simple  contract  debts  of  the  ancestor,  but  only  to  debts  of  record,  and 
specialty  debts  in  which  the  heir  was  expressly  named:  Co.  Lit.  191  a, 
n.  (]),  vi.  9.  In  the  two  latter  cases  the  heir  could  be  compelled  to  pay  the 
debt  or  fulfill  the  contract  to  the  extent  to  which  he  had  received  assets,  but 
110  further:  Bac.  Abr.,  tit.  Heir  and  Ancestor  (F).  This  distinction  between 
the  kinds  of  debts  for  which  the  heir  was  liable  has  been  abolished  by  statutes 
In  England  and  the  several  states;  and  lands  now  descend  subject  to  the  an- 
cestor's debts,  wliether  due  by  record,  specialty,  or  simple  contract.  The 
legislation  in  many  of  the  states  in  favor  of  creditors  and  against  heirs  is  exten- 
sive and  minute  in  its  character,  and  a  large  majority  of  the  decisions  arise 
Under  and  involve  constructions  of  the  varfous  statutory  provisions;  see  aa 


396  Shannon's  Heirs  v,  Dillon.       [Kentucky, 

illastrations,  Selover  v.  Coe,  63  N.  Y.  438;  Bryant  v.  Livermoret  20  Minn.  313. 
The  general  rule  may  be  stated,  that  heirs  take  the  land  descended  to  them 
subject  to  all  debts  of  their  ancestors,  but  beyond  this  they  are  not  personally 
liable:  WatJans  v.  Holman,  16  Pet.  25;  Bryan  v.  Blythe,  4  Blackf.  249;  Scher- 
merhorn  v.  Barhydt,  9  Paige,  28;  Covell  v.  Weston,  20  Johns.  414;  Barnetts  v. 
Haydeuj  6  J.  J.  Marsh.  108;  Whitdker  v.  Youngs  2  Cow.  669;  Reardon  v. 
Searcffa  Iletrs,  1  Litt.  53;  Holder' f*  Heirs  v.  MoutWs  Heirs,  2  J.  J.  Marsh.  187; 
Bedell's  Heirs  v.  Lewis'  Heirs,  4  Id.  662;  Ellis  v.  Oosney's  Heirs,  7  Id.  109; 
Waller's  Bkc'rs  v.  Zs^^w,  2  Munf .  88;  Louisiana  StaU  B'k  t.  Barrow,  2  La.  Ann. 
405;  Reynolds  v.  Jfay,  4  Greene  (Iowa),  283;  MeteaJlfw,  Smith's  Heirs,  40  Mo. 
572;  HaU  v.  Martin,  46  N.  H.  337;  Vanmeter's  Heirs  v.  i;ow;*/»  Heirs,  33  111.  260; 
Branger  v.  Xt/cy,  82  Id.  91;  Ctitright  v.  Star^ord,  81  Id.  240;  IFt//ia»M  v.  J^un 
171(7,  31  Ark.  229;  Payson  v.  Hadduck,  8  Biss.  293;  5aM€r  v.  Orijin,  67  Mo. 
654;  and  in  those  states  where,  by  statute,  personal  property  goes  to  the  hein 
it  is  in  like  manner  subject  to  debts:  Hall  v.  Martin,  46  N.  H.  337;  Payson 
V.  Hadduck,  8  Biss.  293;  Holder's  Heirs  v.  Mount's  Heirs,  2  J.  J.  Marsh.  187; 
Bedell's  Heirs  v.  Lewis'  Heirs,  4  Id.  562;  Ellis  v.  Gosney's  Heirs,  7  Id.  109. 
The  preference  given  to  real  property  over  that  of  personal  still  almost  univer- 
sally exists,  in  that  the  personal  estate  of  the  ancestor  must  be  either  ex- 
hausted or  insufficient  before  the  creditor  can  proceed  against  the  heir:  Butts 
V.  Genung,  5  Paige,  254;  Gere  v.  Clarke,  6  Hill,  350;  Mersereau  v.  Ryerss,  3  N. 
Y.  It61;  Roe  v.  Swezey,  10  Barb.  247;  Stuart  v.  Kissam,  11  Id.  271;  Selover  v. 
Coe,  63  N.  Y.  438;  Blossom  v.  Halfidd,  24  Hun,  275;  McLoud  v.  Roberts,  4 
Hen.  &.  M.  443;  Ryanv.  Jones,  15  III.  1;  Bishop  v.  O'Conner,  69  Id.  431;  ilTc- 
Z^n  V.  McBean,  74  Id.  134;  Guy  t.  Gericks,  85  Id.  428;  Laugldin  v.  ^eer, 
89  Id.  1 19.  That  there  is  no  personal  estate,  or  that  it  is  insufficient,  must 
be  alleged  and  proved:  See  the  cases  last  cited;  as  must  also  the  fact  that 
assets  have  d«»scended  to  the  heir:  Roe  v.  Sutezey,  10  Barb.  247;  Gere  v.  Clarke, 
6  Hill,  350;  Parsons  y.  Bourne,  7  Paige,  354;  Byrd's  Adm'r  v.  Belding's  Heirs, 
18  Ark.  118;  Guy  v.  Gericks,  85  IH  428;  LaugMin  v.  Heer,  89  Id.  119;  but 
see  Crocker  v.  Smith,  10  HL  App.  376. 

At  the  common  law,  if  the  heir  aliened  the  lands  before  suit  brought  against 
him,  they  were  not  liable  for  the  ancestor's  debts  in  the  hands  of  a  bonajidt 
purchaser,  and  the  heir's  liability  also  ceased  on  the  alienation:  Bac.  Abr., 
tit.  Heir  and  Ancestor  (F).  The  first  branch  of  the  rule  is  adopted  in  most  of 
the  states:  Wambaugh  v.  Gates,  11  Paige,  505;  Ryan  v.  Jones,  15  111.  1; 
Spaight  v.  Wade's  Heirs,  2  Murph.  295;  Den  v.  Jaques,  10  N.  J.  L.  259;  and 
see  Ryan's  Adm'r  v.  McLeod,  32  Gratt.  367;  contra^  Graff  v.  Smith's  Adm'rs,  1 
Dall.  481 ;  Morris'  Lessee  v.  SmUh,  1  Yeates,  238;  Elliott  v.  Moore,  5  Blackf.  270; 
Waikins  v.  Holman,  16  Pet.  25,  63.  The  second  branch  of  the  rule  has  been 
changed  in  England  by  statute,  and  the  heir  is  made  liable  to  the  extent  of 
the  value  of  the  lands  aliened  by  him.  This  is  also  the  law  in  this  country, 
either  by  virtue  of  legislation  or  judicial  decision:  Ryan  v.  Jones,  16  HI.  1; 
Tremble  v.  Jones'  Heirs,  3  Murph.  579;  Bedell's  Heirs  v.  Lewis'  Heirs,  4  J.  J. 
Marsh.  562;  Hopkins  v.  Ladd,  12  R.  1. 279.  In  certain  states,  as  for  example 
New  York,  the  action  is  required  to  be  brought  against  the  heirs  jointly:  See 
Wambaugh  v.  Galea,  11  Paige,  505;  Mersereau  v.  Ryerss,  3  N.  Y.  261;  KeU 
togg  v.  Olmsted,  6  How.  Pr.  487;  Selover  v.  Coe,  63  N.  Y.  438.  It  has  been 
held  that  such  a  statute  does  not  make  the  heirs  jointly  liable  as  joint  debt* 
ors,  but  that  it  simply  prescribes  a  mode  of  enforcing  a  demand  out  of  assets 
descended  to  them:  Kellogg  v.  Olmsted,  6  How.  Pr.  487.  In  other  states  it 
has  been  lield  that  decrees  against  the  heirs  should  be  joint,  and  not  several} 
CogswelVs  Heirs  v.  Lyon,  3  J.  J.  Marsh.  38;  Ransdell  v.  ThrelkeUTs  AdnCr^ 
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4  Bosh,  347;  Vanmeter'a  ITelrs  v.  Love's  Ileira,  33  111.  260;  Cutritjht  ▼. 
Stanford^  81  Id.  240.  In  regard  to  contribution  among  heirs,  see  Schermer- 
horn  V.  Bnrhydt,  9  Paige,  28;  Taylor  v.  Taylor^  8  B.  Mod.  419;  RyarCa  AdrrCr 
y.  McLcodt  32  Gratt.  367.  The  rights  of  the  creditor  against  the  heir  may 
be  lost  by  laches:  Collamore  v.  Wilder,  19  Kans.  67;  Bishop  v.  0*Conner,  69 
m.  431.  As  to  the  jurisdiction  of  equity  to  maintain  suits  by  creditors 
against  heirs  for  collection  of  debts  due  from  the  ancestor,  see  3  Pomeroy's 
Eq.,  sec.  1154. 


Cloud  v.  Olinkinbeard's  Ex'bs. 

[8  B.  MoNBOS,  397.] 

Iaoacy  by  a  Debtor  to  his  Creditor  will  not  Constitute  a  Satis- 
FACTION  of  the  debt,  when  the  same  consists  of  an  unliquidated  money 
demand,  due  at  the  time  of  the  testator's  death,  and  the  legacy  is  of 
specific  chattels  and  money  payable  twelve  months  after  the  will  waa 
recorded,  or  when  the  will  contains  directions  for  the  payment  of  debts. 

Parol  Evidence  of  a  Testator's  Intention,  to  the  effect  that  a  g^ven 
legacy  was  meant  as  a  satisfaction  of  an  existing  debt,  is  inadmissible, 
where  no  presumption  of  satisfaction  is  created  by  the  provisions  of  the 
will. 

Presumption  that  a  Debt  is  Satisfied  bt  a  Legacy  to  the  creditor  from 
the  debtor,  is  an  equitable,  and  not  a  legal  presnmptioii,  and  only  aTail- 
able  in  a  court  of  equity. 

As8T7HP8iT.     The  opinion  states  the  faots. 

Victor,  for  the  appellants. 

WiUiams,  for  the  appellees. 

By  Court,  Simpson,  J.  This  is  an  action  of  assumpsit  by 
Cloud  and  wife  against  the  executors  of  Isaac  Clinldnbeard,  de- 
ceased, for  services  rendered  and  work  and  labor  performed  by 
the  wife  before  her  marriage,  for  Clinkinbeard  in  his  life-time. 
After  proof  by  the  plaintiff,  on  the  trial,  that  Mrs.  Cloud,  when 
single,  had  resided  with  Clinkinbeard  for  seven  or  eight  years, 
and  of  the  value  of  the  services  rendered  by  her  during  thai 
time,  the  defendants  produced  in  testimony  the  last  will  and 
testament  of  Clinkinbeard,  containing  two  legacies  to  the  plaint- 
iff, Mrs.  Cloud,  one  for  the  sum  of  five  hundred  dollars,  to  be 
paid  in  twelve  months  after  his  will  should  be  recorded,  by  the 
devisees  of  a  portion  of  his  real  estate,  the  other  being  a  bequest 
of  all  the  testator's  household  furniture.  They  also  intr<iduced 
parol  evidence  of  the  testator's  declarations,  for  the  purpose  of 
shovnng  it  was  his  intention  that  these  legacies  should  be  a  pay- 
ment to  the  legatee  for  the  services  so  rendered  by  her.  The 
introduction  of  the  will  and  this  parol  evidence  were  both  ol> 
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jected  to  on  the  part  of  the  plaintiffs.  The  court  instructed  the 
jury,  that  the  legacies  to  Mrs.  Cloud  were  presumptive  satisfac- 
tion for  her  services  to  Clinkinbeard;  and  the  other  facts  and 
circumstances  in  proof  might  be  taken  into  consideration  by 
them  to  aid  or  repel  that  presumption.  The  juiy  thereupon 
found  a  verdict  against  the  plaintiffs.  The  propriety  of  the 
instruction  to  the  jury  and  of  the  admission  of  the  foregoing 
evidence,  which  was  objected  to,  is  the  question  presented  for 
the  consideration  of  this  court. 

Where  a  testator,  being  indebted,  bequeaths  to  his  creditor  a 
legacy,  the  general  iiile  is,  that  where  the  legacy  is  equal  to,  or 
exceeds  in  amount,  the  debt  due;  where  it  is  of  the  same  nature; 
where  it  is  certain  and  not  contingent;  and  where  no  particular 
motive  for  the  gift  is  assigned  in  the  will;  in  all  such  cases  the 
legacy  is  deemed  a  satisfaction  of  the  debt:  2  Story's  Eq.  378, 
and  the  cases  cited.  But  the  rule  is  not  allowed  to  prevail 
where  the  legacy  is  of  less  amount  than  the  debt,  even  as  a  sat- 
isfaction pro  tanto;  nor  where  there  is  a  difference  in  the  times 
of  payment  of  the  debt  and  of  the  legacy;  nor  where  they  are  of 
a  different  nature  as  to  the  subject-matter;  nor  where  there  is  an 
express  direction  in  the  will  for  the  payment  of  debts:  2  Boper 
on  Legacies,  40,  sec.  2,  and  the  exceptions  therein  enumerated: 
2  Story's  Eq.  380. 

The  legacy  of  the  household  furniture,  to  the  plaintiff  Mrs. 
Cloud,  being  a  legacy  of  specific  chattels,  and  the  plaintiff's 
demand  being  for  money,  and  its  amount  unliquidated,  the 
debt  and  the  legacy  are  of  a  different  nature,  and  the  pre- 
sumption of  satisfaction  does  not  arise,  this  legacy  not  being 
embraced  by  the  rule  which  allows  a  legacy  to  operate  as  a  satis- 
faction of  a  debt:  Richardson  v.  Elphinsione,  2  Ves.  jun.  463; 
1  Con.  C.  C.  49.  Neither  is  the  other  legacy  of  five  hundred 
dollars  embraced  by  this  rule.  It  is  payable  twelve  months 
after  the  testator's  will  should  be  recorded.  The  plaintiff's  de- 
mand, if  Mrs.  Cloud  had  a  right  to  compensation  for  her  serv* 
ices,  was  due  when  the  testator  died;  indeed  it  was  a  debt  that 
accrued  yearly,  if  at  all,  whilst  the  services  were  being  rendered. 
There  being  then  a  difference  in  the  times  of  payment,  no  pre- 
sumption of  satisfaction  arises:  Mathews  v.  Mathews^  2  Ves. 
sen.  635,  2  Boper  on  Legacies,  41.  There  is  also  another  rea- 
son why  the  presumption  of  satisfaction  does  not  arise  in  this 
case.  The  testator  in  his  will,  directs  all  his  just  debts  to  bo 
paid;  if  then  he  owed  to  the  plaintiff,  Mrs.  Cloud,  a  just  debt, 
he  virtually  directed  its  payment,  as  well  as  the  payment  of  the 
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legacies  to  her:  Id.  63.  For  when  a  man  has  estate  sufficient, 
both  for  justice  and  generosity,  and  where  the  language  of  the 
instrument  does  not  import  a  payment,  a  legacy  is  regarded  as 
a  donation,  the  mere  offspring  of  the  testator's  bounty. 

Inasmuch  then,  as  no  presumption  of  satisfaction  was  created 
by  the  provisions  contained  in  the  will,  parol  proof  of  such  an 
intention  on  the  part  of  the  testator  was  clearly  inadmissible. 
Such  eyidence  is  never  admitted  for  the  purpose  of  creating 
Bujh  a  presumption,  but  only  to  confirm  or  repel  a  presumption 
ar  aing  on  the  face  of  the  will:  1  Boper  on  Legacies,  sec.  2,  c. 
6.  The  general  principle  being  that  the  intention  of  the  testa- 
te r  is  to  be  collected  from  the  will  itself,  and  parol  evidence  is 
m^t  admissible  except  in  the  case  of  a  latent  ambiguity  or  to 
re  but  a  resulting  trust,  or  to  confirm  or  repel  a  presumption 
arising  from  the  language  of  the  will,  or  the  nature  and  char- 
acter of  its  provisions.  In  cases  where  the  presumption  of  satis- 
faction exists,  and  the  legacy  operates  as  an  extinguishment  of 
the  debt  due  by  the  testator  to  the  legatee,  it  is  a  mere  equitable 
and  not  a  legal  presumption,  and  is  only  available  in  a  court  of 
equity,  and  not  in  a  court  of  law. 

The  vnll,  then,  was  improperly  admitted  as  evidence,  unless 
it  aided  in  illustrating  the  questions  involved  in  the  issue  which 
the  jury  had  to  try.  It  appeared  in  proof  that  Mrs.  Cloud  was 
a  relative,  and  had  lived  in  the  family  of  the  testator,  and  been 
treated  more  like  a  child  than  a  servant  or  a  defendant.  If 
during  the  time  she  lived  with  him,  the  testator  believed  him- 
self under  no  legal  obligations  to  pay  for  the  services  rendered 
by  her,  and  she  did  not  intend  to  demand  compensation  there- 
for, or  expect  to  receive  it  except  as  an  act  of  his  bounty,  then 
the  law  v\nill  not  imply  a  promise  to  pay  on  his  part.  Unless, 
however,  such  an  understanding  of  the  parties  is  fairly  deducible 
from  their  attitude  and  conduct,  the  law  does,  in  the  absence  of 
all  circumstances  to  repel  such  an  inference,  imply  a  promise  to 
pay  a  reasonable  compensation  for  the  services  rendered.  This 
question  the  jury  had  to  determine,  and  in  the  event  of  its  de- 
cision in  the  plaintiff's  favor,  they  had  also  to  estimate  and 
ascertain  the  value  of  the  services.  The  testator's  will  fur- 
nished no  aid  in  the  determination  of  either  of  these  questions, 
and  was,  consequently,  irrelevant  to  the  matters  in  issue,  and 
should  have  been  excluded. 

The  judgment  is  therefore  reversed,  and  cause  remanded,  that 
a  new  trial  may  be  awarded,  and  for  further  proceedings,  con- 
sistent with  this  opinion. 
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Bequest  to  Creditob,  when  CoNSiDEasD  a  Satisfaction  of  the  Debt: 
See  Richeta  v.  Livingston,  1  Am.  Dec.  158;  Byrne  y.  Byrne,  8  Id.  641.  A  de- 
vise  to  a  creditor  upon  a  bond  for  a  sum  of  money  less  than  the  amount  of 
the  bond,  together  with  certain  specific  articles,  will  not  operate  as  a  satis- 
faction of  the  bond  debt:  Strang  v.  WUliams,  7  Id.  81.  See  also,  1  Pom- 
eroy*s  Eq.  Jur.,  sees.  627-M3,  where  this  subject  is  considered  at  length. 


Taylob  v.  Taylob. 

[8  B.  ICoilBOS.  419.1 
AdMINISTBATOB,    OB   HIS   SUBBTIBS,   WhO    DiSCHABOlS   THB    DXBIS  of   tho 

intestate  to  an  amount  exceeding  the  personal  assets,  may  have  equitable 
relief  against  the  heirs,  and  be  reimbursed  out  of  the  real  estate  which 
has  descended  to  them. 
An  Heir,  Who  has  Paid  the  Debts  of  his  Anoestob,  after  a  defidenoy 
in  the  personal  assets,  is  entitled  to  contribution  from  his  co-hein  out  of 
the  estate  descended  to  them. 

Chanoebt.     The  opinion  states  the  facts. 

Craddock,  for  the  plaintiff. 

By  Court,  Bbece,  J.  Where  an  administrator  discharges  the 
debts  of  his  intestate  to  an  amount  exceeding  the  personal  as- 
sets, he  has  a  right  to  resort  to  a  court  of  equity  for  relief 
against  the  heirs,  and  to  be  reimbursed  out  of  real  estate  in  their 
hands  by  descent.  So  in  this  case,  if  the  administrator  S.  P. 
Taylor  had  satisfied  the  judgments  against  him  as  such,  in  favor 
of  Wilcoxon  &  Hall,  and  if  it  should  turn  out  that  there  was  a 
deficiency  in  the  personal  assets  for  his  indemnity,  the  chancel- 
lor would  relieve  him  by  subjecting  the  real  estate  which  had 
descended.  And  as  the  complainant  has  paid  off  those  judg- 
ments as  the  surety  of  the  administrator,  we  are  of  opinion  he 
is  entitled,  by  substitution,  to  the  same  relief  against  the  heirs, 
which  the  administrator  would  be  entitled  to,  had  the  judgments 
been  paid  by  him.  The  fact  that  the  administrator  in  that  char- 
acter replevied  the  judgments  with  the  complainant  as  surely, 
who  was  subsequently  compelled  to  discharge  the  bonds,  will  not 
vary  the  case.  Nor  will  the  fact  that  the  administrator,  in  his 
character  as  such,  gave  his  note  to  the  complainant  for  the 
amount  so  paid  him,  and  afterwards  confessed  a  judgment 
thereon,  upon  which  an  execution  was  returned  nuUa  bona.  This 
did  not  satisfy  the  claim,  nor  exonerate  the  heirs.  The  complain- 
ant, as  he  alleges,  had  paid  valid  demands  against  their  ancestor, 
and  for  which  the  personal  assets  being  insufficient,  the  estate 
descended  was  liable.     It  is  true,  the  judgments  against  the  ad* 
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ministrator  are  not  conclusive  upon  the  heirs  as  to  the  validity 
of  the  demands,  upon  which  they  were  based,  nor  are  the  re- 
turns upon  the  executions  conclusive  upon  the  question  of  assets 
in  the  hands  of  the  administrator.  These  matters  they  would 
have  a  right  to  controvert;  but  being  expressly  alleged  in  the 
bill,  in  disposing  of  the  demurrer  they  are  to  be  taken  as  true. 

There  is  in  this  case  another  ground  upon  which  the  allega- 
tions in  the  bill  would  confer  jurisdiction  upon  a  court  of  equity. 
The  complainant  was  himself  one  of  the  heirs,  and  having  paid 
the  debt  of  his  ancestor,  had  a  right,  assuming  the  personal 
assets  to  be  deficient,  to  contribution  from  his  co-heirs  out  of 
the  estate  descended. 

Our  conclusion  then  is,  that  the  court  below  erred  in  sustain- 
ing the  demurrer  to  the  complainant's  bill.  Wherefore  the  de- 
cree dismissing  the  bill,  is  reversed,  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer  and  for  further  pro- 
ceedings. 

KioHT  OF  Heib,  Who  has  Paid  Debt  of  Akcestos,  to  Oontbibutios}  :  See 
Okate  Y.  Loehermant  86  Am.  Dec.  277»  and  note. 


Shbieve  v.  Stokes. 

[8  B.  MORSOI,  463.] 

Owm&  OF  A  Lot,  in  Digoino  upon  hls  own  Obound,  and  for  his  own 
lAwfal  pmpoBes,  is  bound  to  proceed  with  a  reaaonable  care  and  regard 
for  the  safety  of  a  neighboring  house;  and  in  an  action  on  the  case  for 
damages  occasioned  by  a  breach  of  such  duty,  it  is  sufficient  to  allege 
that  the  defendant  proceeded  so  carelessly  and  negligently,  as  to  cause 
the  damage  complained  of. 

Count  Which  Alleoes  that  ths  Defendant  "dug  the  earth  from  under 
the  plaintiff's  house,  and  from  his  lot,  so  carelessly  and  negligently  as  to 
cause  the  house  to  fall,"  states  an  action  of  case  and  not  of  trespass.  In 
such  an  action,  evidence  of  the  probable  cost  of  rebuilding  a  wall  may  be 
considered  in  estimating  the  damages  sustained  by  the  plaintiff  from  the 
falling  of  the  old  wall. 

BviDENOB  AS  TO  What  WAS  USUALLY  DoNE  BY  BuiLDEBS  In  digging  under 
simiUr  circumstances,  is  admissible  as  bearing  upon  the  question  of  rea> 
sonable  care. 

Owner  of  a  Lot  is  not  Kesponsible  for  Damages  sustained  by  an  ad* 
joining  owner  by  reason  of  his  digging  a  cellar  thereon,  unless  he  knew, 
or  had  good  reason  to  believe,  that  the  removal  of  the  earth  would  occa- 
sion the  loss  before  the  necessary  support  could  be  supplied,  or  unless  th« 
loss  could  be  fairly  attriouted  to  his  want  of  ordinary  skill  or  care. 

Case.     The  opinion  states  the  facts. 

Ax.  Dso.  TOL.  XLVni— 26 
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JVy,  Page,  and  EewUt,  for  the  appellant. 

OtUhrie,  Duncan,  and  Ripley,  for  the  appellee. 

By  Court,  Mabshall,  C.  J.  Stokes  brought  this  action  on  the 
case  to  recover  damages  for  the  falling  of  the  walls  of  his  house, 
in  the  ciiy  of  LouisvUle,  occasioned,  as  he  alleges,  by  the  neg- 
ligence, carelessness,  and  improvidence  of  Shrieve  by  his  agents 
and  servants  in  digging  and  removing  the  earth  from  the  lot 
adjoining  the  plaintiff's  house.  The  different  counts  vary 
slightly  in  the  statement  of  the  case,  but  this  is  the  substance 
of  each.  It  is  expressly  stated  in  some  of  the  counts  that  the 
defendant  was,  by  his  agent,  etc.,  digging  a  cellar  on  the  lot 
adjoining  the  plaintiff's  house,  and  dug  it  lower  than  the 
foundation  of  the  plaintiff's  wall,  so  negligently,  etc.  One  of 
the  counts  states  that  it  was  done  without  walling  up  or  prof)- 
ping  plaintiff's  wall,  or  taking  any  precaution  for  its  safeiy,  and 
so  negligently  and  carelessly,  etc.,  that  the  wall  fell  down. 
Bat  as  the  count  does  not  show  that  the  defendant  was  under 
any  obligation  or  duiy  to  prop  up  the  plaintiff's  house,  the 
averment  of  a  failure  to  do  so  is  of  no  avail,  but  the  count  rests 
upon  the  averment  of  negligence,  etc.,  in  digging  and  remov- 
ing the  earth  from  the  adjoining  lot.  The  fourth  and  last  count 
alleges  that  the  defendant,  by  his  servants  and  agents,  dug  away 
the  earth  from  the  adjoining  lot,  and  from  under  the  foundation 
of  plaintiff's  house,  and  from  the  lot  so  possessed  by  him,  in 
euch  a  manner,  and  so  carelessly  and  negligently  as  to  cause 
the  plaintiff's  house  to  fall,  etc.  A  joint  and  several  demurrer 
to  iiiese  counts  was  overruled,  and  the  cause,  having  been  tried 
on  the  plea  of  not  guilty,  filed  with  the  demurrer,  a  verdict  and 
judgment  were  rendered  for  the  plaintiff  from  which  the  defend- 
ant, without  moving  for  a  new  trial,  has  appealed  to  this  court, 
assigning  for  error  the  overruling  of  the  demurrer  to  the  declar- 
ation, and  two  opinions  of  the  court  expressed  to  the  jury,  and 
to  which  exceptions  were  taken. 

1.  As  to  the  declaration,  we  are  of  opinion  that  each  count 
shows  substantially  a  good  cause  of  action.  The  three  first 
counts,  it  is  true,  do  not  allege  any  invasion  of  the  plaintiff's 
lot  or  possession,  and  admit,  by  implication  at  least,  the  de- 
fendant's right  to  the  lot  from  which  the  earth  was  dug  and  re- 
moved, and  lay  the  gravamen  of  the  complaint,  not  upon  the 
digging  and  removing  simply,  but  upon  its  being  done  in  such 
a  careless  and  negligent  manner,  and  with  such  disregard  to  the 
safety  of  the  plaintiff's  house,  as  to  occasion  the  falling  down 
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of  his  wall,  etc.  These  counts  are  based  upon  the  assumption 
that  it  was  the  duty  of  the  defendant,  in  digging  even  upon  his 
own  ground  and  for  his  own  lawful  purposes,  to  proceed  with  a 
reasonable  care  and  a  due  regard  to  the  safety  of  the  neighbor- 
ing house.  This  general  duty,  which  the  law  certainly  implies, 
it  is  not  necessary  to  state  in  the  declaration,  but  it  was  suffi- 
cient to  show  a  breach  of  it.  And  as  the  statement  of  the  pai- 
ticular  manner  in  which  the  breach  occurred,  or  in  which  the 
alleged  damage  was  caused  by  it,  would  lead  to  an  unnecessary 
and  inconvenient  prolixity,  the  statement  that  the  defendant 
proceeded  so  carelessly,  negligently,  etc.,  as  to  cause  the  plaint- 
iff's house  to  fall,  is  deemed  sufficient. 

The  fourth  count  differs  from  the  three  first,  in  stating  the 
additional  fact  that  the  defendant,  by  his  agents,  etc.,  dug  the 
earth  from  under  the  foundation  of  the  house  and  from  the  lot. 
so  possessed  by  the  plaintiff.  And  it  is  contended  that  this 
count  must,  on  the  ground  of  this  fact,  be  regarded  as  a  count 
in  trespass  which  can  not  be  joined  in  case,  and  that  for  the 
misjoinder  the  demurrer  to  the  whole  declaration  should  have 
been  sustained.  But  we  are  satisfied  that  this  count  is  not  in 
trespass.  It  does  not  stop  with  the  statement  of  the  defendant's 
digging  the  earth  from  under  plaintiff's  house  and  from  his  lot, 
and  claim  damages  therefor,  but  proceeds  immediately  to  say 
how  this  was  done,  viz.,  in  such  a  manner  and  so  carelessly  and 
xiegligently  as  to  cause  the  house  to  fall,  etc.  The  plaintiff  does 
not  complain  of  a  forcible  entry  on  his  close,  and  claim  damages 
therefor.  He  does  not  allege  that  tbe  act  of  digging  from  his 
lot  was  unlawfid,  or  wrongful,  or  against  the  plaintiff's  will,  or 
even  willful  on  the  part  of  the  defendant,  but  that  it  was  done 
in  such  a  manner  as  to  cause  the  damage  complained  of.  And 
he  goes  for  damages  consequent  upon  the  act,  not  of  the  defend- 
ant himself,  but  of  his  agents,  etc.,  for  which  the  defendant 
would  not  be  answerable  in  trespass,  unless  he  had  directed  or 
authorized  it.  Besides  the  words  **  in  such  a  manner,"  etc., 
qualify  not  only  the  digging  under  the  plaintiff's  house  and  from 
his  lot,  but  also  the  digging  from  the  adjoining  lot  of  the  defend- 
ant himself.  And  the  most  that  can  be  said  of  the  count  is, 
that  it  states  some  facts  which  might,  if  properly  alleged,  have 
sustained  a  declaration  in  trespass.  Under  these  cn*cumstances 
it  would  be  an  excessive  rigor  of  construction  to  chamcterize 
this  as  a  count  in  trespass,  even  upon  a  demurrer.  And  as  it  is 
apparent  from  the  bill  of  exceptions,  that  there  was  not  the 
slightest  evidence,  nor  offer  of  evidence,  to  prove  anything  like 
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a  digging  under  the  plaintiff's  house,  or  on  his  lot,  and  that  the 
Terdict  and  damages  were  found  exclusively  upon  other  allega- 
tions, which  are  certainly  in  case,  we  should  be  disposed  to  sus- 
tain the  judgment  upon  the  three  first  counts,  even  if  the  fourth 
were  more  clearly  than  it  is  a  count  in  trespass.  We  proceed, 
therefore,  to  consider  the  other  questions  made  in  the  case. 

2.  The  evidence  of  the  probable  cost  of  rebuilding  the  wall 
was  admissible  as  one  of  the  elements  which  might  be  taken 
into  consideration  in  estimating  the  damages  sustained  by  the 
plaintiff  from  the  falling  of  the  old  wall,  if  the  loss  of  the  wall 
was  not  otherwise  supplied.  But  as  the  old  wall  was  exceedingly 
weak  and  defective,  and  as  by  the  erection  of  a  new  wall  the  house 
would  be  put  in  a  much  better  condition  than  before,  it  is  clear 
that  the  cost  of  a  new  wall  could  not  form  the  proper  criterion, 
nor  in  fact  any  criterion,  for  determining  the  loss  of  the  plaintiff. 
The  court,  therefore,  erred  in  the  remarks  to  the  jury  on  this  sub- 
ject, importing  that  there  could  not  be  a  better  criterion,  under 
the  circumstances,  to  ascertain  how  much  it  would  take  to  put  the 
plaintiff  in  as  good  a  condition  as  before.  And  moreover,  if  in 
point  of  fact  the  plaintiff's  house  was  put  in  as  good  or  a  better 
condition  than  before,  without  the  cost  of  building  a  new  wall,  but 
by  the  use  of  the  defendant's  wall,  as  is  estimated  by  the  evi- 
dence, the  cost  of  a  new  wall  had  nothing  to  do  with  the  esti- 
mation of  the  damages,  but  rather  the  cost,  if  any,  of  the 
accommodation  afforded  by  the  defendant.  The  error  on  this 
point  is  deemed  substantial  and  prejudicial. 

3.  We  are  of  opinion  that  upon  the  question  of  reasonable 
care  in  digging  the  defendant's  cellar  near  the  plaintiff's  house, 
it  was  admissible  to  prove  what  was  usually  done  by  builders  in 
digging  cellars  under  similar  circumstances.  But  we  are  in- 
clined to  the  opinion  that  the  remarks  of  the  court  upon  this 
subject,  were  calculated  to  produce  upon  the  minds  of  the  jury 
the  erroneous  impression  that  the  evidence  adduced  by  the 
plaintiff,  had  established  or  might  establish  the  standard  of 
care  and  diligence  for  this  case.  We  are  also  of  opinion  that 
the  evidence  should  have  been  confined  to  what  was  usual  in 
cases  exactly  similar  to  the  one  on  trial,  and  to  the  manner  in 
which  cellars  are  usually  dug  out  in  such  cases.  The  charge  is, 
that  the  defendant,  by  his  agents,  so  carelessly  and  negligently 
dug  and  removed  the  earth,  etc.,  and  with  such  disregard  of  the 
plaintiff's  safety,  as  to  cause  the  plaintiff's  house  to  fall.  Usage 
and  even  the  opinions  of  skillful  men  may  be  admissible  as  to 
the  manner  of  digging  and  removing  the  earth,  etc.,  but  they 
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are  not  admissible  as  to  the  duty  which  the  defendant  owed  to 
the  plaintiff  beyond  what  was  involved  in  the  manner  of  dig- 
ging and  removing  the  earth,  etc. 

4.  We  do  not  feel  authorized,  upon  the  state  of  the  record  be- 
fore us,  to  enter  upon  any  comparison  of  the  verdict  with  the 
evidence.  But  we  remark  as  belonging  to  the  principle  on  which 
the  action  is  founded,  that  in  order  to  impose  upon  the  defend- 
ant the  duty  of  using  any  extraordinary  means  for  the  protec- 
tion of  the  plaintiff's  house,  it  must  have  been  apparent,  upon 
common  observation,  that  the  digging  of  his  cellar  would  prob- 
ably cause  the  house  to  fall.  And  certainly  he  should  not  be 
subjected  to  damages  for  failing  to  use  extraordinary  precau- 
tions, unless  it  is  reasonably  certain  that  the  digging  of  the  cel- 
lar did  actually  cause  the  destruction  of  the  house,  and  espe- 
cially as  another  cause,  deemed  by  many  to  have  been  adequate 
to  produce  the  effect,  is  proved  to  have  existed.  With  regard 
to  the  duty  of  the  defendant,  it  is  said  by  Chancellor  Kent  (3 
Com.  437,  2d  ed.):  ''If  the  owner  of  a  house  in  a  compact 
town,  finds  it  necessary  to  pull  it  down,  and  remove  the  founda- 
tion of  his  building,  and  he  gives  notice  of  his  intention  to  the 
owner  of  the  adjoining  house,  he  is  not  answerable  for  the  in- 
jury which  the  owner  of  that  house  may  sustain  by  the  opera- 
tion, provided  be  remove  his  own  with  reasonable  and  ordinary 
care;"  for  which  he  refers  to  Peyton  v.  Mayor  etc.  of  London ,  9 
Bam.  &  Cress.  725,  and  Massey  v.  Ooyder,  4  Car.  &  P.  161. 

In  this  case,  the  defendant's  lot  and  cellar  did  not,  as  stated 
in  the  declaration,  adjoin  the  plaintiffs  house,  but  there  was  an 
alley  of  between  two  and  three  feet  between  them,  which  did 
not  belong  to  the  defendant.  Unless  the  nature  of  the  inter- 
vening earth  was  such  as  to  render  it  highly  probable  that  it 
would  give  way,  upon  the  cellar  being  dug  out,  and  thus  cause 
the  plaintiffs  house  to  fall,  there  could  be  no  obligation  on  the 
defendant  to  take  any  precaution,  except  that  he  should  not  dis- 
turb or  break  down  the  alley.  If,  as  we  assume,  he  had  a  right 
to  dig  his  cellar  to  a  proper  and  convenient  depth,  he  can  not 
be  responsible,  except  for  the  consequences  of  neglect  in  dig- 
ging. Nor  was  he  bound  to  anticipate  and  provide  against  a 
possible  danger  which  the  plaintiff,  with  notice  of  the  facts,  did 
not  consider  probable.  It  can  not  be  admitted  that  the  sole  re- 
sponsibility for  all  consequences  devolved  upon  the  defendant, 
who  was  in  the  exercise  of  his  undoubted  right  upon  his  own 
land.  The  plaintiff  knew  what  was  doing  on  the  defendant's 
open  lot,  and  may  be  assumed  to  have  known  better  than  the 
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defendant,  the  weakneRs  of  his  own  wall  and  of  its  foundation. 
If  he  might  remain  passive,  without  taking  or  suggesting  any 
measure  for  the  safety  of  his  house,  and  hold  the  defendant  re- 
sponsible for  not  taking  measures  to  support  it,  it  seems  to  us 
that  such  responsibility  should  rest  upon  some  peculiar  ground 
of  right  on  the  one  side,  or  duty  on  the  other,  which  ought  to 
be  clearly  set  forth  in  the  declaration  and  satisfactorily  estab- 
lished by  the  proof.  Unless  the  plaintiff  was  entitled  to  have 
his  house  supported,  not  only  by  the  alley,  but  by  the  compact 
earth  on  the  defendant's  lot  adjoining  the  alley,  the  mere  re-^ 
moval  of  that  earth  was  not  a  breach  of  duty  in  the  defendant. 
And  in  that  case  he  could  not  be  said  to  have  caused  the  loss  to 
the  plaintiff,  nor  be  held  liable  for  it,  unless  he  knew  or  had 
good  reason  to  believe  that  the  removal  of  the  earth  up  to  his 
own  line,  would  occasion  the  loss  before  the  necessary  support 
should  be  supplied,  by  building  up  his  cellar  wall,  or  imless  the 
loss  could  be  fairly  attributed  to  his  want  of  ordinary  skill  or 
care  in  loosening  or  removing  the  earth  from  his  own  lot. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


0ns  Who  is  about  to  Dig  upon  his  own  Land,  is  bound  to  give  the 
owner  of  the  adjacent  soil  proper  notice  of  the  intended  improvement,  and  to 
use  ordinary  care  in  conducting  the  same;  and  it  is  the  duty  of  the  latter  to 
ieonre  hia  own  building:  Lcuala  v.  HoUnrooh,  26  Am.  Deo.  524. 


RuGKBB  V.  Abell. 

[8  B.  MoiiBOK,  666.] 

Voluntary  Gonveyancb,  Fraudulent  as  to  thb  Gbantob's  Crkditobs 
by  reason  of  his  embarrassed  condition  at  the  time  of  conveyance,  can 
not  be  upheld  because  made  in  pursuance  of  a  promise  given  when  the 
grantor  was  unembarrassed. 

Vbbbal  Gift  of  Land  is  Wholly  Invalid,  and  veets  no  title,  legal  or 
equitable,  in  the  donee. 

Iktsbest  of  a  Vendeb  under  a  Contract  for  the  Sale  of  Land,  in 
subject  to  the  rights  of  his  creditors,  which  can  not  be  destroyed  by  an 
arrangement  whereby  the  vendee  has  the  conveyance  made  to  another 
person. 

Onx  Who  has  Gone  into  Possession  of  Land  under  a  verbal  gift,  and 
made  improvements  thereon,  is,  in  equity,  entitled  to  reimbursement  for 
such  improvements,  and  has  a  lien  on  the  land  therefor,  against  the 
doDor  and  his  creditors. 

Amount  of  such  Lien  is  the  Value  of  the  Improvements,  less  a  reaaoii* 
able  deduction  for  the  use  of  the  land. 
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Chakoebt.     The  opinion  states  the  facts. 
L,  Hord  and  Grigsby,  for  the  plaintiffs. 
B,  Hardin,  for  the  defendant. 

By  Court,  Simpson,  J.  Although  Bobert  Abell,  the  son  of 
Samuel  Abell,  sets  up  and  relies  upon  a  contract  with  his  father 
for  the  purchase  of  a  tract  of  land,  alleged  to  have  been  fraudu- 
lently conveyed  to  him,  in  violation  of  the  rights  of  his  father's 
creditors,  yet  he  introduces  no  testimony  to  establish  the  exist- 
ence of  any  such  contract.  On  the  contrary,  all  the  evidence  in 
the 'cause  proves  that  the  land  was  a  gift  to  him  by  his  father , 
and  not  the  subject  of  sale  for  a  valuable  consideration. 

As  then  his  right  to  the  land  depends  on  a  gift  meroly  by 
parol,  and  not  consiunmated  by  deed  until  after  the  time  his 
father  became  unable,  on  account  of  his  liabilities,  to  give  land 
to  his  children,  without  a  violation  of  good  faith  to  his  cred- 
itors, the  question  occurs,  whether  the  conveyance  when  made 
shall  relate  back  to  the  time  of  the  original  gift,  or  shall  be  re- 
garded as  taking  effect  merely  from  the  time  of  its  execution. 
When  the  verbal  gift  was  made,  and  the  son  placed  in  the  pos- 
session of  the  land  the  father  was  unembarrassed  in  a  pecuniary 
point  of  view,  and  his  condition  then  was  such  as  to  justify  the 
gift  without  any  imputation  of  fraud.  But  when  the  gift  was 
consummated  by  a  conveyance,  his  condition  was  changed.  He 
had  incurred  extensive  liabilities  as  a  surety  for  another  son, 
which  threatened  to  involve  him  in  complete  and  utter  bank- 
ruptcy. And  at  the  same  time  that  this  conveyance  was  made, 
all  his  landed  estate  was  conveyed  to  other  relatives,  the  whole 
arrangement  having  been  evidently  made  by  him  to  prevent  the 
subjection  of  his  property  to  the  payment  of  his  liabilities  as 
surety.  The  circumstances  under  which  the  conveyance  was 
made  manifest  conclusively  a  fraudulent  intent  in  its  execution, 
and  render  it  void  as  to  creditors,  unless  it  can  be  sustained 
by  reference  to  the  previous  voluntary  promise.  As  the  land, 
notwithstanding  the  verbal  gift,  belonged  to  the  father  until  the 
conveyance  was  executed;  as  the  son  had  no  equity  arising  out 
of  a  contract  of  purchase  and  the  payment  of  a  valuable  consid- 
eration, and  as  the  father  retained  the  right  to  the  land,  and 
had  the  power  to  complete  the  gift  or  not,  at  his  discretion,  it 
seems  to  us  that  the  title  of  the  son  must  depend  upon  the 
validity  of  the  gift  at  the  time  of  the  conveyance  and  can  derive 
no  aid  or  support  from  the  previous  verbal  promise.  Any  other 
doctrine  would  enable  a  father,  by  a  verbal  gift  of  his  land  to 
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his  cliildren,  retaming  the  title  to  himself  either  to  remain  the 
real  as  well  as  ostensible  proprietor  of  the  property,  or  by  a 
completion  of  the  gift,  to  divest  himself  of  all  right  and  title  to 
it,  whenever  circumstances  might  render  it  necessaiy  to  do  so 
for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors. 
8uch  a  power  on  the  part  of  the  father,  the  ownership  of  the 
property  affording  him  the  means  of  obtaining  a  delusive  credit, 
would  open  a  wide  door  for  the  introduction  of  fraud  and  im- 
position upon  creditors. 

A  verbal  gift  of  land  is  wholly  invalid.  It  vests  no  right  in 
the  donee,  legal  or  equitable.  The  donor  still  has  the  pow^r  to 
consummate  the  gift  or  not,  at  his  option.  Being  voluntary  at 
its  commencement,  it  is  no  less  voluntary  at  the  time  of  its  com- 
pletion. Until  that  time  the  property  belongs  to  the  donor, 
and  is  liable  for  his  debts  or  subject  to  any  disposition  he  may 
choose  to  make  of  it,  not  inconsistent  with  the  rights  of  creditors. 
A  gift  then,  merely  verbal,  being  wholly  inoperative  until  a  con- 
veyance is  executed,  the  validity  of  the  transaction  must  depend, 
not  upon  any  antecedent  promise,  but  on  the  condition  of  the 
donor  at  the  time  the  gift  is  made  effectual.  The  fact  that  the 
deed  was  not  made  by  the  father  himself,  but  by  his  vendor,  at 
his  instance,  to  whom  he  had  paid  the  purchase  money,  and 
whose  bond  he  held  for  a  title,  can  make  no  difference  in  the 
law  of  the  case.  The  land  was  liable  to  his  creditors,  although 
his  title  to  it  was  only  an  equitable  one,  and  the  law  will  not 
permit  him,  by  having  the  conveyance  made  to  another  person, 
to  change  the  destination  of  the  property,  and  thereby  defeat 
the  just  claim  of  his  creditors. 

But  as  the  son  had  taken  possession  of  the  land  under  the  ver- 
bal gift,  and  made  valuable  improvements  thereon,  under  the 
expectation  created  by  the  act  of  the  father,  that  the  gift  would 
be  consummated,  he  is  in  equity,  entitled  to  pay  for  those  im- 
provements, and  has  a  lien  upon  the  land  to  secure  the  payment 
of  their  value.  This  lien  would  exist  against  the  donor,  and  is 
valid  against  creditors.  But  its  amount  must  be  determined  by 
deducting  from  the  value  of  the  improvements  a  reasonable 
compensation  for  the  use  of  the  land.  The  sale  to  Eobert  A. 
Abell,  the  brother  of  Samuel,  can  not  be  sustained  against  the 
creditors.  The  land  «old  is  alleged  by  the  complainant  to  have 
been,  at  the  time  it  was  sold,  of  the  value  of  six  or  eight  dollars 
per  acre.  This  allegation  is  not  controverted.  The  price  given 
is  less  than  one  half  of  this  value.  The  purchase  is  alleged  to 
have  been  made  in  trust  for  Samuel's  benefit;  this  is  not  denied. 
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The  defendant  avers  that  the  whole  transaction  on  his  part,  was 
fair,  done  in  good  faith,  and  without  the  intent  or  imagination 
of  fraud.  If  this  be  true,  it  can  only  be  so  on  the  supposition 
that  the  transaction  was,  in  reality,  a  transfer  of  the  title  to 
secure  a  loan  of  money,  upon  the  payment  of  which  the  title  to 
the  land  was  to  revert  to  Samuel  Abell.  The  complainant  sug- 
gests such  to  have  been  the  nature  of  the  transaction,  and  re- 
quires the  defendant  to  state  whether  it  was  so  or  not.  To  this 
call,  no  response  is  given  in  the  answer.  This  conveyance, 
therefore,  must  be  regarded  as  a  mortgage  merely,  securing  to 
Robert  A.  Abell  the  repayment  of  the  money  advanced  by  him 
to  Samuel  Abell.  The  testimony  shows  an  advance  of  one  hun- 
dred and  sixty  dollars,  and  the  execution  of  a  note  for  three 
hundred  dollars.  If  the  note  has  been  paid,  the  amount  of  the 
lien  of  Robert  A.  Abell  on  the  land  will  be  four  hundred  and 
sixty  dollars,  with  interest  from  the  time  the  money  was  paid. 
If  the  note  has  not  been  paid,  his  lien  on  the  land  will  only  ex- 
tend to  the  amount  actually  advanced  by  him,  whatever  it  may 
be.  This  fact  must  be  ascertained  by  a  reference  to  a  commis- 
sioner. 

The  court  below  was  right  in  subjecting  the  land  given  to 
Nathan  Abell  to  the  payment  of  his  father's  debts.  The  doc- 
trine applied  to  the  gift  to  the  other  son  is  decisive  against  the 
validity  of  the  gift  to  him.  But  the  court  erred  in  dismissing 
the  complainant's  bill  and  refusing  him  any  relief  against  the 
land  conveyed  to  Robert  Abell  and  Robert  A.  Abell. 

Wherefore,  the  decree  as  to  said  defendants  is  reversed,  and 
cause  remanded  for  further  proceedings  and  decree  as  herein 
indicated. 


Voluntary  Convbtancb,  when  Fraudulent  as  to  Creditors  by  reaaoo 
of  the  grantor's  insolvency  or  embarrassment:  See  Dougherty  v.  Jack,  30  Am. 
Dec.  335;  Lewis  v.  Love,  38  Id.  161,  and  note;  Hutchi'Mon  v.  Kelly,  39  Id.  250; 
Jenkins  v.  Clement,  14  Id.  703,  and  note,  in  which  this  subject  is  discussed 
at  length. 

PuRGHASB  BT  A  FATHER  IN  HIS  Son's  Kame,  to  defraud  creditors,  is  fraud- 
ulent and  void:  EUioU  v.  Horn,  44  Am.  Dec.  488. 


Maxwell  v.  MoAtee. 

[0  B.  MONBOX,  20.] 

KocHiNO  Passes  as  Incident  to  Grant  of  Bight  of  Wat  over  the  land 
of  another  except  what  is  necessary  for  its  reasonable  and  proper  enjoy* 
ment. 
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Grant  of  Passwat  oyer  Pabtioulab  Past  of  Gkantob's  LAin>  does  not 
deprive  him  of  the  right  to  erect  gates  at  the  termini  of  the  way  la  enter- 
ing and  leaving  his  land. 

Appeal  from  the  Marion  circuit.  Trespass.  The  opinion 
atates  the  case. 

Eouniree  and  Fogle,  for  the  appellant. 

Shuck  and  Hardin,  for  the  appellee. 

By  Court,  Mabshall,  C.  J.  This  action  of  trespass  quare 
elausum/regU  was  brought  by  Maxwell  agtdnst  McAtee,  for  pull- 
ing down  the  plaintiff's  gate  and  adjoining  fence.  The  defend- 
ant pleaded  the  general  issue,  with  leave  to  give  special  matter 
in  evidence,  and  on  the  trial  attempted  to  justify  the  pulling 
down  of  the  gate  and  fence,  under  claim  of  a  private  passway, 
right  of  way  (for  five  years)  over  the  plaintiff's  land,  and  enter- 
ing upon  it  at  the  place  where  the  gate  stood. 

The  evidence  sufficiently  establishes  the  fact,  that  there  was 
a  parol  agreement  between  the  defendant  and  the  plaintiff's 
vendor,  several  years  before  the  purchase,  that  the  defendant 
should  have  a  passway  of  a  few  feet  in  width  across  the  land  in 
question,  commencing  at  the  place  where  the  gate  stood;  that  at 
the  time  the  land  was  inclosed  by  a  fence  and  a  gate,  at  the 
place  where  the  plaintiff's  gate  stood;  that  nothing  was  said  in 
the  agreement  about  the  passway  being  used  with  or  without  a 
gate,  but  that  during  a  great  portion  of  the  time,  after  the  agree- 
ment, there  had  been  a  gate  in  the  same  place,  and  the  defend- 
ant had  used  and  enjoyed  the  passway  in  both  conditions. 
There  was  perhaps  no  gate  standing  when  the  plaintiff  pur- 
chased, and  he  erected  a  new  gate,  which  with  the  adjoining 
panel  of  fence,  the  defendant  pulled  down  within  the  five  years. 
Conceding  that  the  agreement  for  the  passway  was  in  terms 
equivalent  to  a  grant,  and  that  the  parol  grant  of  a  passway  for 
five  years  was  valid,  still  it  is  evident  that  the  general  grant  of 
a  passway,  or  right  of  way,  over  the  land  of  the  grantor,  at  a 
particular  place,  does  not  confer  either  the  possession  or  the 
right  of  2)ossession  of  the  land,  but  the  mere  right  of  way,  or 
of  passing  over  it.  And  nothing  passes  as  incident  to  such  a 
grant,  but  that  which  is  necessaiy  for  its  reasonable  and  proper 
enjoyment:  3  Kent's  Com.  420;  Lyman  v.  Amold,  5  Mason,  195. 
"Notwilbstanding  such  a  grant  there  remains  with  the  grantor 
the  right  of  full  dominion  and  use  of  the  land,  except  so  far  as 
a  limitation  of  his  right  is  essential  to  the  fair  enjoyment  of  the 
right  of  way  which  he  has  granted.     It  is  not  necessary  that  the 
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grantor  shoold  expressly  reserve  any  right  which  he  may  exer- 
cise consisteDUy  with  a  fair  enjoyment  of  the  grant.  Such 
rights  remain  with  him,  because  they  are  not  granted.  And  for 
the  same  reason,  the  exercise  of  any  of  them  can  not  be  com- 
plained of  by  the  grantee,  who  can  claim  no  other  limitation 
upon  the  rights  of  the  grantor,  but  such  as  are  expressed  in  the 
grant,  or  necessarily  implied  in  the  right  of  reasonable  enjoy- 
ment. 

Is  the  grantor  of  a  passway  over  his  land  restricted  by  the 
nature  and  object  of  the  grant,  from  erecting  gates  at  the  ter- 
mini  of  the  passway  so  as  to  inclose  his  land,  and  must  he,  unless 
the  privilege  of  thus  inclosing  it  is  expressly  reserved,  leave  it 
open  or  separate  it  from  the  passway  by  a  lane,  or  a  fence  along 
its  entire  length  ?  Is  a  gate  of  proper  width,  and  opening  in  the 
ordinary  way,  either  any  unreasonable  or  an  unusual  obstruction 
of  the  private  right  of  way  over  the  land  of  another  ?  Is  it  essen- 
tial to  the  fair  and  convenient  enjoyment  of  the  right,  that  there 
should  be  no  gate  ?  The  statutes  which  authorize  the  establish- 
ment of  private  passways,  on  application  to  the  county  courts, 
contemplate  the  necessity  or  propriety  of  erecting  gates  across 
them,  and  provide  that  the  applicant  for  the  way  shall  pay  the 
expenses.  In  view  of  this  provision,  and  of  the  general  con« 
venience  by  which  it  was  dictated,  it  might  be  safely  assumed, 
that  the  grant  of  a  passway  in  general  terms,  over  a  particular 
part  of  the  grantor's  land,  does  not  imply  a  negation  of  his  right 
to  erect  gates  at  the  termini  of  the  way  in  entering  and  leaving 
his  land,  and  we  suppose  that  among  the  proprietors  and  culti- 
vators of  land,  such  a  grant  would  not  be  generally  understood  as 
depriving  the  owner  of  the  land  of  the  right  of  thus  inclosing  his 
land.  But  even  if  this  were  not  so  in  general,  we  are  satisfied 
that  the  necessaiy  implication  from  the  circumstances  under 
which  the  grant  was  made  and  the  passway  used  in  this  case,  is 
that  the  right  of  erecting  or  keeping  up  a  gate  in  the  usual  way  was 
not  supposed  or  intended  to  be  restricted,  and  therefore  that  the 
defendant  was  not  justified  in  pulling  down  the  gate  erected  by 
the  plaintiff,  unless  from  some  peculiarity  about  it,  it  impeded 
unreasonably,  and  more  than  gates  commonly  do,  the  convenient 
use  of  the  passway. 

The  instructions  implying  that  the  plaintiff  had  no  right  to 
erect  the  gates  across  the  passway,  unless  such  right  had  been 
expressly  reserved  in  the  agreement  by  which  the  passway  was 
given,  are  inconsistent  with  this  view  of  the  case,  and  in  our 
opinion  erroneous.    The  instruction  which  refers  to  a  refusal  of 
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the  plamtifiTs  Tendor  to  deliver  to  him  the  possession  of  the  land 
over  which  the  passwaj  had  been  given,  is  misleading  and  erro- 
neous because  there  was  no  evidence  of  such  refusal.  Nor  is 
there  any  evidence  that  possession  was  not  fully  delivered  to  the 
plaintiff  to  the  extent  of  his  purchase,  subject  only  to  the  de- 
fendant's right  to  a  passway.  The  question,  as  to  the  pulling 
down  the  fence,  depends  substantially  on  the  same  principles. 
Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial,  on  principles  consistent  with  this  opinion. 

ORAirr  OF  Right  of  Wat:  See  Kirkham  v.  Sharp,  29  Am.  Deo.  67»  note 
62. 


Lee  v.  Alexandeb. 

[9  B.  MOMBOX,  35.] 

Mutilation  ob  Alteration  of  Written  Instrument  bt  Stranoer,  with- 
out the  participation  of  the  party  interested,  does  not  change  or  impair 
its  legal  operation. 

When  Identity  of  Instrument  is  Destroyed  by  Mutilation  or  altera- 
tion, want  of  profert  thereof  may  be  excused  by  an  allegation  that  iti 
legal  identity  was  accidentally  destroyed,  without  the  fault  of  the  party. 
And  secondary  evidence  may  be  given  to  show  its  original  tenor  and  to ' 
account  for  its  alteration  or  mutilation. 

Ebbob  to  the  Bullitt  circuit.     Debt.     The  opinion  states  the 
case. 

B.  Hardin,  for  the  plaintiff. 

W.  a,  Thompson,  for  the  defendant. 

By  Court,  Bbeck,  J.     The  first  count    in    the    plaintiff's 

amended  declaration  avers  ''  that  the  defendants  on  the  third  of 

January,  1840,  executed  and  delivered  to  the  plaintiff  their  cer« 

tain  writing  obligatory,  signed  with  their  hands,  and  now  here 

shown,  the  date  thereof  being  destroyed  and  mutilated  without 

the  knowledge,  privity,  or  consent  of  the  plaintiff,  and  which  is 

in  substance  as  follows: 

'*  Louisville,  3d  January,  1841. 

"We,  or  either  of  us,  promise  to  pay  Wilford  Lee,  seven 

hundred  and  fifty  dollars,  for  the  hire  of  six  negro  boys,  to  wit: 

Basel,   Charles,  Ross,  Jerry,  Martin,  and  George,    until  the 

twenty-fifth  of  December,  one  half  to  be  paid  first  July,  and  the 

balance  the  twenty-fifth  December  next.     I  am  to  clothe  and 

pay  doctor's  bills.  Sidket  S.  Alexander. 

Wfd.  McDowe^. 

John  S.  Thixtos." 
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Nevertheless,  the  plaintiff  avers  that  the  defendants  failed  and 
refused  to  pay  and  satisfy  the  plaintiff  the  last  installment  of  the 
said  seven  hundred  and  fifty  dollars,  to  wit,  three  hundred  and 
seventy-five  dollars,  on  or  before  the  twenty-fifth  of  December, 
1840,  to  wit,  the  December  after  the  execution  and  delivery  of 
said  note  or  writing  sued  on. 

In  the  second  count  in  the  amended  declaration,  there  is  no 
averment  as  to  any  mutilation  or  destruction  of  the  date  of  the 
covenant  sued  on,  and  in  that  respect  only,  it  varies  from  the 
first.  The  defendants  craved  oyer  of  both  counts  and  of  the 
covenants  sued  on,  and  demurred,  and  their  demurrer  was  sus- 
tained. Whether  correctly  or  not,  is  the  main  question  for  con- 
sideration. The  doctrine  seems  to  be  now  well  settled,  that  the 
mutilation  or  alteration  of  an  instrument  or  writing  by  a 
stranger,  without  the  participation  of  the  party  interested,  does 
not  render  it  invalid  or  change  its  legal  operation. 

If  the  mutilation  or  alteration  is  of  such  a  character  as  to 
destroy  its  identity,  so  that  the  party  can  not  plead  it  with  pro- 
fert,  that  the  want  of  such  profert  may  be  excused  by  an  alle- 
gation that  its  legal  identity  had  been  accidentally  destroyed, 
without  the  fault  of  the  party;  and  in  such  case,  secondary  evi- 
dence may  be  introduced  for  the  purpose  of  establishing  the 
original  tenor  of  the  instrument,  and  to  account  for  its  altera- 
tion or  mutilation:  Greenl.  Ev.  601.     We  are  aware  that  this 
doctrine  is  in  direct  conflict  with  former  decisions  of  this  court, 
and  more  especially  with  the  case  of  Letcher  v.  Bates,  6  J.  J. 
Marsh.  624  [22  Am.  Dec.  92];  and  also  with  the  more  ancient 
English  authorities.     The  ancient  doctrine,  however,  that  an 
alteration  or  spoliation  of  a  deed  by  a  stranger,  or  by  accident 
or  mistake,  without  the  privity  or  consent  of  the  party  inter- 
ested, destroys  it,  seems  to  have  been  substantially  exploded  by 
more  modern  adjudications,  both  in  England  and  America;  and 
the  doctrine  as  laid  down  in  Greenleaf  (supra)  recognized  and 
sustained,  as  more  consonant  with  common  sense  and  justice. 
The  old  law  or  rule  upon  the  subject,  appears  to  have  originated 
in  the  technical  forms  of  pleading  applicable  to  deeds,  rather 
than  to  have  been  founded  in  reason  and  justice.    Judge  Story, 
in  The  United  States  v.  Spalding,  2  Mason,  482,  says,  in  reference 
to  this  question:  ''  The  old  cases  proceeded  upon  a  very  narrow 
ground.     It  seems  to  have  been  held  that  a  material  alteration 
of  a  deed  by  a  stranger,  without  the  privity  of  either  obligor 
or  obligee,  avoided  the  deed;  and  by  parity  of  reasoning,  the 
destruction  or  tearing  off  the  seal  by  a  stranger,  or  by  accident. 
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A  doctrine  so  repugnant  to  .common  sense  and  justice,  which 
inflicts  on  an  innocent  party  all  the  losses  occasioned  by  mis- 
take, by  accident,  by  the  wrongful  acts  of  third  persons,  or  by 
the  providence  of  Heaven,  ought  to  have  the  unequivocal  sup- 
port of  unbroken  authority,  before  a  court  of  law  is  bound  to 
surrender  its  judgment  to  what  deserves  no  better  name  than  a 
technical  quibble.  It  appears  to  me  to  be  shaken  to  its  very 
foundation  in  modem  times,  and  every  case  which  upholds  a 
remedy  at  law,  when  the  deed  is  lost  by  time  or  accident,  is  de- 
cisive against  it,"  The  case  of  Read  v.  Broohman,  3  T.  E.  161, 
is  directly  in  point,  and  is  reasoned  out  by  Lord  Kenyon  with 
vast  force  and  ability,  upoD  principles  of  eternal  justice.  Mr. 
Justice  Buller,  in  Master  v.  MiUer,  4  Id.  320,  said,  and  he  is  a 
great  authority:  ''  It  is  not  universally  true,  that  a  deed  is  de- 
stroyed by  an  alteration,  or  by  the  tearing  off  the  seal,"  etc. 
Such  is  also  now  the  settled  doctrine  in  New  York:  Bees  v. 
Overbaugh,  6  Cow.  748;  Lewis  v.  Payn,  8  Id.  71  [18  Am.  Dec. 
427.  Also  in  Massachusetts:  Powers  v.  Ware,  2  Pick.  451. 
See  also  Eenfree  v.  Bromley ,  6  East,  309;  and  Raper  v.  Birkbeck, 
15  Id.  17.  In  view  of  the  high  authorities  cited,  and  others  to 
which  we  might  refer,  and  with  a  settled  conviction  that  the 
doctrine  recognized  and  sustained  by  them  is  more  consonant 
vrith  reason  and  justice,  we  are  not  disposed  to  adhere  to  the 
case  of  Letcher  v.  Bates,  6  J.  J.  Marsh.  524  [22  Am.  Dec.  92]. 

In  the  case  before  us,  the  plaintiff  sets  out  the  writing  in  ficec 
verba  as  it  now  appears  or  reads,  but  he  does  it  with  an  allega- 
tion that  it  was  executed  and  delivered  on  the  third  of  Janu- 
ary, 1840,  and  that  its  date  had  been  destroyed  and  mutilated 
without  his  knowledge,  privity,  or  consent— or,  in  other  words, 
that  its  date  had  been  altered  from  1840  to  1841,  and  without 
his  participation.  When,  therefore,  the  defendants  craved  oyer 
of  the  covenant  sued  on,  if  entitled  to  it  at  all  upon  the  first  of 
the  two  counts  in  question,  it  was  with  the  alleged  mutilation 
as  to  its  date,  or  with  the  date  of  1841  instead  of  1840.  It  was 
given  as  the  covenant  of  1840,  but  with  a  mutilation  as  to  its 
date.  Upon  the  ground,  therefore,  of  a  variance  between  the 
covenant  sued  on  and  the  one  of  which  profert  was  thus  made 
and  oyer  given,  the  demurrer  ought  not  to  have  been  sustained. 
Although  the  allegations  in  regard  to  the  mutilation  or  altera- 
tion of  the  covenant  are  deemed  substantially  sufficient,  yet 
they  should  properly  have  been  made  more  specific. 

As  there  is  no  averment  in  the  second  count  in  the  amended 
declaration,  as  to  any  alteration  in  the  date  of  the  covenant^  the^ 
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Tariance  was  ayailable  upon  demurrer,  and  had  the  demurrer 
been  to  that  count  alone,  would  have  been  properly  sustained. 
But  the  demurrer  was  joint,  to  both  counts,  and  not  being  good 
as  to  the  first  count,  should  have  been  overruled.  The  demurrer 
to  the  defendant's  plea  to  the  first  count  of  the  original  declara- 
tion was  properly  sustained.  In  that  count  the  plaintiff  sued 
on,  and  made  profert  of  the  covenant,  as  a  covenant  of  the  third 
of  January,  1841. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  defendant's  demurrer — and  to 
permit  eatoh  party  to  amend  his  proceedings,  and  for  further 
proceedings  consistent  with  this  opinion. 

Cited  in  Terry  v,  Hadewoody  1  Daval,  109,  to  the  point  that  the  alteration 
of  an  instrument  by  a  stranger  thereto,  without  the  participation  of  any  party 
interested  in  it,  does  not  render  it  invalid  or  change  its  legal  operation. 

Alteration  ot  Ikstbuvents,  Effect  of:  See  Dow  v.  Jewell,  45  Am. 
Dec.  371,  not«  381;  iTiglishv,  Breneman,  41  Id.  96,  note  100;  MeoUinY.  PUOU 
Co.,  40  Id.  135,  note  139;  Humphreys  v.  OuiUow,  3d  Id.  499,  note  501;  Eddp 
V.  Bond,  36  Id.  767,  note  769;  Davis  v.  Fuller,  Id.  334,  note  338;  Bead  v. 
Cramer,  34  Id.  204;  PvUiam  v.  Withers,  33  Id.  479,  note  481;  Haakina  y. 
Toung,  31  Id.  426;  Vanauken  v.  Hombeck,  25  Id.  509,  note  513;  NeweU  v. 
Mayherry,  23  Id.  261,  note  264;  Whedoch  y.  Freeman,  Id.  674,  note  077» 
where  other  cases  in  this  series  on  this  sabject  are  collected. 


Geegort  v.  LrrsET, 

[9  B.  If oxBoa,  43.] 

Whxbs  Monbt  is  Paid  ukdeb  Degree  of  Court,  which  is  afterwards  ra- 
yersed  by  a  higher  court,  the  court  below  may,  by  rule,  compel  it  to  be 
refunded,  whether  it  is  paid  yoluntarily  or  coerced  by  execution. 

Appeal  from  the  Washington  circuit.  The  opinion  states 
the  case. 

McHenry^  for  the  appellant. 

Shuck,  for  the  appellee. 

By  Court,  Bbege,  J.  Gregory  obtained  a  decree  against  Lit- 
sey  for  four  hundred  and  eighty-five  dollars  and  forty-two  cents, 
which,  after  being  paid  off  by  the  latter,  was  reversed  in  this 
court.  Upon  the  return  of  the  mandate  from  this  court,  the 
court  below  granted  a  rule  upon  Gregory,  to  show  cause  why 
he  should  not  be  compelled  to  refund  the  amount  thus  paid 
him  by  Litsey.     The  rule,  upon  hearing,  was  made  absolute. 
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and  Gregoiy  deoieed  to  refund,  and  the  propriety  of  that  order 
or  decree,  is  the  only  question  for  consideration. 

It  is  conceded  by  counsel,  if  the  money  had  been  paid  into 
court  by  Litsey,  or  payment  had  been  coerced  by  execution 
upon  the  decree,  that  the  proceeding  by  rule  to  compel  Gregoiy 
to  refund  after  the  reversal,  would  have  been  the  appropriate 
remedy.  But  it  is  insisted,  as  payment  in  this  case  was  not  so 
made,  but  voluntary,  and  in  the  country,  that  the  proceeding 
was  unauthorized.  We  perceive  no  good  reason  for  this  distinc- 
tion, nor  are  we  aware  that  any  such  has  been  recognized  in 
practice  by  courts  of  equiiy  in  cases  of  this  kind.  It  is  suffi- 
cient, if  the  payment  has  been  made  pursuant  to  the  order  of 
the  chancellor;  and  that  the  payment  in  this  case  was  so  made, 
satisfactorily  appears.  Whether  made  directly  to  Gregoiy,  or 
by  his  direction,  the  money  was  paid  for  him  to  his  creditors,  is 
not  material.  The  case  of  Kane  etc.  v.  Pitcher  etc.,  7  B.  Hon. 
651,  and  other  authorities  which  might  be  cited,  fully  sustain 
the  proceedings  in  this  case.  And  the  decree  is  therefore  af- 
firmed. 


MoNST  Paid  on  Judomsnt  ov  Coubt  ov  Comfbtknt  JuBi8Dionoir«  can 
not  be  recovered  in  another  action:  Kirhlan  v.  Brown*»  AdnCrtf  40  Am.  Dea 
635,  note  637. 


ElBTEN  V.  HiLDEBBAND. 

[9  B.  MoHBOB,  73.] 

GoMMOir  Law  ov  England  in  Regabd  to  Liabilitt  ov  Innkjbsfsbs  u  a 

part  of  the  common  law  of  Kentucky,  so  far  as  it  is  applicable  and  not 

inconsistent  with  our  own  local  laws  and  usages. 
IwxKXPEB  IS  Pbiha  Facie  Liablb  vob  All  Losses  that  happen  to  the 

goods  of  hii  guests  in  his  inn;  but  he  is  not  liable  if  the  loss  is  oooa- 

sioned  by  external  force  or  robbery,  or  through  the  negligence  of  the 

gnest. 
Innkbsfeb  is  One  Who  Makes  It  his  Business  to  Entebtain  TBAVxif 

SBS  and  passengers,  and  to  provide  lodging  and  necessaries  for  them  and 

their  attendants. 

KbEPEB   ov    COFVEE-HOUSB  OB    BOABDING- HOUSE    1£AT    OOOASIONALLT    En- 

tebtain  travelers  without  incurring  the  liability  of  an  innkeeper. 
Decision  ov  all  Questions  ov  Fact  should  be  Lest  to  the  Jubt,  and 
the  court  should,  when  so  requested,  correct  any  misstatement  of  law 
made  by  counsel  in  argument  before  the  jury. 

Ebbob  to  the  Je£ferson  circuit.    Case.    The  opinion  states  the 
facts. 
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Pirile  and  Speed,  for  the  plaintiff. 
GiUhrie  and  Wolfey  for  the  defendant. 

By  Court,  Marshall,  C.  J.  This  action  on  the  case  was  brought 
to  recover  from  Kisten,  as  an  innkeeper,  a  large  sum  of  money 
alleged  to  have  been  taken,  through  the  default  and  negligence  of 
the  defendant,  his  servants,  etc.,  from  the  trunk  of  the  plaintiff, 
in  the  inn  of  the  defendant,  he,  the  plaintiff,  being  then  a  guest 
therein.  The  form  of  proceeding  against  innkeepers  in  England, 
upon  the  custom  of  the  realm,  seems  to  have  been  substantially 
pursued.  The  declaration  sets  out  as  the  foundation  of  the 
action,  that  ''  by  the  custom  and  law  of  this  commonwealth, 
innkeepers  who  keep  common  inns  for  entertaining  men  travel- 
ing through  those  parts  where  those  inns  are,  and  in  the  same 
abiding,  their  goods  and  chattels  and  money,  within  those  inns 
being,  are  bound  to  keep,  day  and  night,  without  diminution  or 
loss,  so  that  through  the  default  of  the  said  innkeepers,  or  their 
servants,  damage  to  such  guests  might  not,  in  any  manner, 
happen,"  etc.,  and  alleges  that  through  the  default  of  the  de- 
fendant and  his  servants,  the  money  was  taken  and  carried 
away  by  certain  malefactors.  A  demurrer  to  the  declaration 
was  overruled,  and  a  trial  being  had  on  the  plea  of  not  guilty, 
filed  with  the  demurrer,  a  verdict  for  three  hundred  dollars  was 
found  against  the  defendant,  who  prosecutes  this  writ  of  errox 
for  the  reversal  of  the  judgment  rendered  upon  it. 

As  the  custom  of  the  realm  of  England,  with  regard  to  inns 
and  innkeepers,  and  the  liability  of  the  latter,  was  a  general 
custom,  and  therefore,  a  part  of  the  common  law,  we  assume 
that  so  far  as  it  is  applicable  and  not  inconsistent  with  our  own 
local  laws  and  usages,  it  is  also  a  part  of  the  common  law  of  this 
state.  Under  this  assumption,  we  are  of  opinion  that  taking 
into  view  the  preamble  to  the  declaration,  in  which  the  defend- 
ant is  charged  to  bo  an  innkeeper,  a  cause  of  action  under  the 
law  set  forth,  is  substantially  shown.  The  demurrer  to  the  dec- 
laration was,  therefore,  properly  overruled — and  we  only  remark 
further,  that  it  is  no  more  necessary  in  this  than  in  other  cases, 
to  set  out  the  law  of  the  land  on  which  the  action  is  founded. 
The  law  with  regard  to  the  liability  of  innkeepers  being  one  of 
extreme  rigor,  it  is  essential  to  the  safety  of  all  persons  who  may 
be  engaged  in  the  business  of  entertaining  others  in  their  houses 
for  reward,  that  the  extent  of  its  application  should  be  clearly 
defined,  and  that  it  should  not  be  carried  beyond  its  proper 
limits.     An  innkeeper  is  prima  facie  liable  for  all  losses  which 
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happen  to  the  goods  of  his  gaests  in  his  inn,  all  such  being 
attributed  to  him  on  the  ground  of  public  policy,  and  the  con- 
fidence necessarily  reposed  in  him,  and  on  account  of  the  diffi- 
culty of  proving  actual  negligence.  But  he  is  not  liable  if  the 
loss  be  occasioned  by  external  force  or  robbery— or  if  it  be 
attributable  to  the  neglect  of  the  guest,  or  to  the  act  of  his 
servant  or  companion.  This  being  the  extent  of  his  liability  to 
his  guests,  it  is  important  to  determine  who  is  an  innkeeper, 
and  who  may  claim  the  benefit  of  this  liability. 

It  was  laid  down  in  Calye'a  Case,  8  Co.  82,  that  common  inns 
were  instituted  for  passengers  and  wayfaring  men.  And  we 
think  it  will  be  found  that  the  great  liability  imposed  upon 
them,  is  for  the  benefit  of  travelers  and  transient  persons,  who 
are  often  compelled  to  resort  to  inns  for  shelter  and  entertain- 
ment, without  the  means  of  knowing  the  character  of  the  host; 
and  without  the  opportunity  of  securing  themselves,  .againsi 
loss  or  damage  to  their  goods.  A  common  innkeeper  is  defined 
to  be  ''  a  person  who  makes  it  his  business  to  entertain  travelers 
and  passengers,  and  provide  lodging  and  necessaries  for  them, 
and  their  horses,  and  attendants:"  Bacon's  Abr.,  Inns  and  Inn- 
keepers, B;  Story  on  Bail.,  sec.  475.  But  it  has  been  decided 
that  a  man  may  be  an  innkeeper,  and  liable  as  such,  though  he 
have  no  provision  for  horses.  It  is  not  necessary  that  he  snould 
have  a  sign  indicating  that  be  is  an  innkeeper,  but  it  must  be 
his  business  to  entertain  travelers  and  passengers.  His  duty 
extends  chiefly  to  the  entertaining  and  harboring  of  travelers, 
etc.,  and  therefore,  if  one  who  keeps  a  common  inn  refuses  to 
receive  a  traveler,  or  to  find  hinw  in  victuals,  etc.,  for  a  reason- 
able price  (without  good  excuse,  as  that  his  house  is  full),  he  is 
liable  not  only  to  a  civil  action,  but  to  an  indictment.  For  hav- 
ing taken  upon  himself  a  public  employment,  he  must  serve  the 
public  to  the  extent  of  that  employment:  Bacon's  Abr.,  Inns 
and  Innkeepers,  c.  1. 

One  who  lodges  and  entertains  strangers  at  a  watering  place, 
who  come  to  drink  the  waters,  if  he  entertain  no  others,  is  not 
thereby  an  innkeeper:  Bacon's  Abr.,  Inns  and  Innkeepers,  B. 
So  the  keeper  of  a  coffee-house,  or  a  boarding-house,  is  not  as  such 
an  innkeeper:  Stoiy  on  Bail.,  sec.  475.  It  must  be  a  house  kept 
open  publicly  for  the  lodging  and  entertainment  of  travelers  in 
general  for  a  reasonable  compensation :  2  Kent's  Com.  595.  And 
although  the  house  be  an  inn,  and  the  keeper  an  innkeeper,  it  does 
not  follow  that  he  is  under  the  same  liability  to  all  persons  who 
may  be  staying  at  the  inn  with  their  goods.    The  length  of  time 
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that  a  man  stays  at  an  inn  does  not  make  the  difference,  **  though 
he  stay  a  week,  or  a  month  or  more,  so  always  though  not  strictly 
transeunSy  he  retains  his  character  as  a  traveler:"  Story  on 
Bail.,  sec.  177;  Bacon's  Abr.,  Inns  and  Innkeepers,  c.  5.  "  But 
if  a  person  comes  upon  a  special  contract  to  board  and  sojourn 
at  the  inn,  he  is  not  in  the  sense  of  the  law  a  guest,  but  a 
boarder:"  Same  authorities. 

We  greatly  doubt  whether  the  evidence  in  this  case  is  suffi- 
cient to  authorize  the  conclusion  that  the  defendant  was  an  inn- 
keeper, or  that  professedly,  or  in  point  of  fact,  he  had  assumed 
the  business  of  receiving  and  entertaining  the  traveling  public 
generally,  or  that  his  character  or  business  or  employment  was 
such  as  to  preclude  him  from  refusing  to  receive  and  entertain 
any  person  at  his  own  pleasure,  or  to  render  him  liable  either 
to  an  action  or  an  indictment  for  such  refusal,  as  the  keeper  of 
a  common  inn  may  have  inmates  of  his  house  for  a  reward,  to 
whom  he  may  not  be  under  the  strict  liability  of  an  innkeeper; 
8o  may  the  keeper  of  a  boarding-house  occasionally  entertain 
transient  persons  without  acquinng  the  character,  or  bein^ 
under  the  responsibilities  of  an  innkeeper.  And  certainly  a  man 
professing  to  be  the  keeper  of  a  boarding-house,  or  a  licensed 
coffee-house,  is  not,  though  he  also  entertain  travelers,  liable 
to  his  boarders  as  an  innkeeper  is  liable  to  his  traveling  guests. 
Conceding,  then,  that  the  evidence  authorized  the  jury  to  find 
that  the  defendant  was  an  innkeeper,  because  he  occasionally 
entertained  travelers,  it  is  also  certain  that  his  professed  and 
ordinary  business  was  that  of  the  keeper  of  a  coffee-house  and 
boarding-house.  And  although  the  evidence  is  not  very  explicit 
with  regard  to  the  character  in  which  the  plaintiff  was  an  inmate 
of  the  house,  we  think  it  was  sufficient  to  authorize  the  jury  to 
infer  that  he  was  there  as  a  boarder,  and  not  as  a  traveler  or 
temporaiy  trader.  And  as  the  instructions  of  the  court  sub- 
mitted to  the  jury  as  the  decisive  question,  the  single  inquiry 
whether  the  defendant  was  an  innkeeper  or  not,  and  sustained, 
or  rather  required  a  verdict  against  him  if  he  was  so  found  to 
be,  we  think  it  was  en'oneous  in  withdrawing  from  the  jury  the 
question  whether  the  plaintiff  was  a  guest  entitled  to  the  benefit 
of  the  extreme  liability  imposed  upon  an  innkeeper  in  favor  of 
travelers,  or  whether  he  was  a  mere  boarder. 

The  instructions  also  assume  that  the  plaintiff's  money  was 
taken  in  defendant's  house,  which  should  have  been  left  to  the 
jury,  although  this  assumption  is  perhaps  sufficiently  authorized 
by  the  evidence,  and  would  not  be  deemed  a  ground  of  reversal. 
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We  are  also  of  opinion  ihat  the  definition  of  an  innkeeper,  given 
to  the  jury,  though  correct,  should  have  been  more  explicit; 
and  that,  as  the  court  told  the  jury,  that  the  calling  of  a  house 
a  cofifee-house  or  a  boarding-house,  did  not  change  the  liability 
of  the  defendant  if  he  was  an  innkeeper,  they  should  also  have 
been  told,  that  the  occasional  entertainment  of  travelers  did  not 
make  a  boarding-house  or  a  coffee-house,  a  common  inn,  and 
that  if  the  plaintiff  v^as  a  boarder  and  not  a  traveler,  he  could 
not  recover  upon  the  general  liabiliiy  of  an  innkeeper.  The 
court  having  undertaken,  on  its  own  motion,  to  state  the  law  to 
the  jury,  should  have  stated  the  law  as  applicable  to  the  whole 
case,  leaving  to  them  the  decision  of  all  questions  of  fact  arising 
on  the  evidence.  And  as  the  court  had  not  stated  the  liability 
of  an  inn-keeper,  we  think  the  incorrect  statement  of  the  plaint- 
iff's counsel,  in  his  concluding  argument  to  the  jury,  should 
have  been  corrected  at  the  request  of  the  defendant's  counsel. 

Wherefore  the  judgment  is  reversed,  and  the  case  remanded 
for  a  new  trial  in  conformiiy  with  this  opinion. 


Innkbefee,  Who  is,  and  Liabilitt  of:  See  Dickerson  y.  Rogers,  40  Am. 
Dec.  642,  note  645;  Orinndl  ▼.  Cook,  38  Id.  663,  note  669;  JliU  v.  Otoen,  35  Id. 
124,  note  125,  where  other  cases  are  collected. 

The  fbincifal  case  is  cited  in  Pullman  Palace  Car  Co,  ▼.  Smith,  73  HI. 
863,  to  the  point  that  the  keeper  of  a  mere  coffee-house,  or  private  boarding 
or  lodging-house,  is  not  an  innkeeper  in  the  sense  of  the  law;  and  in  Pinker- 
ion  V.  Woodward,  33  Cal.  596,  to  the  point  that  it  is  not  neoeasaiy  to  give  th« 
character  of  an  inn  to  a  house,  that  the  keeper  thereof  should  furnish  enter- 
tainment for  the  traveler's  horse. 


Smith  v.  OASsmr, 

[9  B.  MORBOK,  103.] 

Bulk  in  Goicputino  Time  fbom  One  Day  to  Another  is  to  exclude  one  day 

and  include  the  other. 
KoTE  Made  ufon  Legal  and  Sufficirnt  Consideration  dobs  not  Beoomi 

Illegal  by  being  afterwards  used  for  an  illegal  purpose. 

Ebbob  to  the  Baih  circuit.  Bill  in  chancery.  The  opinion 
states  the  case. 

Apperson  and  Chiles,  for  the  plaintiff. 

Eazlerigg,  for  the  defendant. 

By  Court,  Mabhhat.l,  C.  J.  The  decree  having  been  rendered 
on  \h.e  twenty-fifth  day  of  September,  1845,  and  the  writ  of  error 
^ed  out  on  the  twenty-fifth  day  of  September,  1848,  the  full 
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period  of  three  years  had  not  expired  after  the  rendition  of  the 
decree  before  the  issuing  of  the  writ.  The  universal  rule  of 
computing  time  from  one  day  to  another  is  to  exclude  one  day 
and  include  the  other.  Excluding  the  day  on  which  the  decree 
was  rendered,  the  writ  issued  on  tiie  last  day  of  the  third  year, 
and  was  therefore  within  the  time  allowed  by  the  statute.  The 
plea  setting  up  the  bar  by  time,  is  consequently  unayailing. 

Taking  up  the  case  upon  the  merits,  we  are  of  opinion,  that 
eren  assuming  that  Smith  had  on  some  occasion  stated  that  the 
note  on  which  the  judgment  enjoined  was  obtained,  was  executed 
solely  in  consideration  of  usurious  interest  on  a  preyious  debt, 
and  that  he  made  this  statement  to  aid  the  obligor  in  practicing 
a  fraud  on  a  third  person,  it  would  not  follow  that  such  admis- 
sion should  have  A  conclusive  effect  in  favor  of  the  obligor,  for  the 
furtherance  of  whose  illegal  and  fraudulent  purpose  it  was  made. 
Such  an  admission  might  be  conclusive  in  a  contest  between 
Smith  and  the  person  intended  to  be  defrauded,  and  especially 
if  the  interest  involved  had  been  acquired  in  consequence  of  the^ 
admission.  But  to  make  it  conclusive  in  favor  of  the  party  who- 
was  to  be  thereby  enabled  to  defraud  others,  and  who  not  only 
participated  in,  but  probably  originated  the  fraudulent  device, 
and  who  was  certainly  neither  deceived  nor  injured  by  the  ad- 
mission, and  on  the  ground  of  such  estoppel,  to  relieve  the 
obligor  from  payment  of  a  debt  evidenced  by  a  judgment 
against  him,  would  be  going  further  than  the  principle  of  law 
and  the  policy  applicable  to  illegal  transactions  either  requires 
or  authorizes.  The  note,  if  executed  upon  a  legal  and  suffi« 
cient  consideration,  did  not  become  illegal  or  void  by  being 
afterwards  used  or  spoken  of  for  an  illegal  purpose.  Its  valid- 
ity as  between  the  parties,  was  therefore  not  affected  by  a  sul^ 
sequent  admission  that  it  was  executed  for  usury,  made  for  an 
illegal  purpose,  entertained  by  the  obligor,  any  more  than  if  it 
had  been  made  without  any  view  to  such  illegal  purpose.  And 
although  such  admission,  made  under  any  circumstances,  may 
be  evidence  of  the  fact  against  the  party  admitting  it,  its  force 
is  greatly  weakened,  if  not  entirely  destroyed,  when  it  appears 
to  have  been  made  in  furtherance  of  a  fraudulent  or  illegal  de- 
sign concurred  in  by  both  parties  for  the  benefit  of  the  obligor. 

On  grounds  of  public  policy  and  of  self-preservation,  the  law, 
and  the  court  as  its  minister  and  guardian,  will  not  aid  in  the 
enforcement  of  a  contract  having  for  its  object  or  consideration 
a  violation  of  the  law.  And  this  principle  operates  for  the 
benefit  of  the  party  sought  to  be  made  liable,  not  for  his  sake,  but 
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for  the  sake  of  the  law  and  the  public.  But  the  principle  doea 
not  extend  to  the  forfeiture  or  destruction  of  a  lawful  coniract, 
because  after  it  was  entered  into,  it  may  have  been  used,  or  in- 
tended to  be  used,  for  an  illegal  purpose  of  the  obligor,  or  be- 
cause in  aid  of  such  a  purpose  it  may  have  been  admitted  to  be 
usurious  or  without  consideration  by  the  obligee.  It  is  due  to 
good  morals  and  to  public  policy,  that  such  an  admission  should 
have  weight  as  evidence  against  the  party  making  it.  But  the 
public  is  interested  in  the  enforcement  of  lawful  contracts,  as 
well  as  in  the  suppression  of  illegal  transactions.  And  if  pure 
morality  would  prohibit  the  obligee  from  contradicting  for  his 
own  benefit,  his  own  false  admission  gratuitously  made  for  the 
benefit  of  the  obligor,  it  is  at  least  as  clear  that  it  would  also  pro- 
hibit the  obligor  from  avoiding  the  performance  of  his  lawful 
contract,  by  relying  on  the  falsehood  thus  admitted.  If  then, 
Cassity  coming  into  a  court  of  conscience,  may  allege  a  fact 
known  to  be  untrue,  and  may  rely  upon  an  admission  of  it  by 
the  other  party  as  evidence,  he  certainly  can  not  rely  upon  the 
fact  that  the  admission  was  made  in  furtherance  of  his  own  un- 
lavrful  design,  intended  for  his  own  benefit  in  fraud  of  others, 
to  make  the  admission  conclusive.  And  conceding  that  Smith, 
the  obligee,  is  also  precluded  from  relying  upon  the  same  fact 
to  diminish  the  force  of  the  admission,  the  question  whether  the 
note  was  executed  solely  upon  a  usurious  ^consideration,  rests 
upon  the  pleadings  and  evidence,  irrespective  of  the  fraudulent 
purpose  intended  to  be  aided  by  the  admission,  and  which  is 
really  entitled  to  no  effect  upon  the  validity  or  enforcement  of 
the  contract. 

Considering  ourselves,  therefore,  as  being  at  Hberty  to  in- 
quire into  the  truth  of  the  fact,  unaffected  by  any  estoppel,  we 
are  of  opinion  that  although  fiome  indefinite  amount  of  usurious 
interest  may  have  been  included  in  the  note  in  question,  it  was 
not  to  any  great  extent  usurious,  but  had  for  its  principle  con- 
sideration the  unpaid  purchase  money  for  a  tract  of  land  sold 
by  Smith  to  Cassiiy,  and  was  executed  on  a  settlement  of  what 
remained  due  after  throwing  out  of  the  original  purchase,  a  por- 
tion of  the  land,  which  it  was  found  that  Smith  could  not  con- 
vey. If  Cassity  had  produced  the  deed  executed  to  him  on  that 
occasion,  it  might  have  shown,  in  connection  vnth  the  state- 
ment of  the  transaction  as  concurred  in  by  both  parties,  the  true 
sum  then  due,  and  the  true  amount  of  usury.  His  improbable 
charge,  that  the  entire  note  was  usurious,  and  his  failure  to  pro- 
duce the  deed,  authorize  the  inference  that  there  was,  as  alleged 
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by  Smith,  a  veiy  small  amount  of  usury  included  in  the  note. 
And  as  Cassity  relies  wholly  upon  the  admission  of  Smith, 
above  referred  to,  that  the  entire  note  was  usurious,  which  is 
untrue,  we  think  Smith's  denial  in  his  answer,  that  more  than 
two  dollars  of  usury  was  included,  is  entitled  to  prevail,  and 
especially  as  the  proof  shows  that  the  land  was  worth  a  much 
larger  sum  than  the  whole  amount  of  the  note,  added  to  the 
only  payment  pretended  to  have  been  made. 

Wherefore,  the  decree  is  reversed,  and  the  cause  remanded, 
with  directions  to  render  a  decree  perpetually  enjoining  two 
dollars  of  the  judgment,  with  the  interest  thereon  from  the 
maturity  of  the  note,  and  dissolving  it  with  damages  as  to  the 
residue. 


Overruled  in  Chile$  v.  Smith's  Heirs,  13  B.  Mon.  463,  so  far  as  it  de« 
«4des  that  the  day  on  which  the  judgment  is  rendered  is  to  be  excluded  in 
the  computation  of  the  time  within  which  a  writ  of  error  can  be  proseoated. 

Time,  how  Computed:  See  Jones  v.  PlatUers*  Bank,  42  Am.  Dec.  471,  nota 
474,  and  the  cases  there  cited  and  collected. 


Webb  v.  Oeoil  et  al. 

[9  B.  MOHBOX,  106.] 

AonoN  lOB  Verbal  Slander  or  Title  to  Land  can  not  be  maintained 
against  two  persons  jointly. 

Appeal  from  the  Floyd  circuit.  Case.  The  opinion  states 
the  facts. 

Apperson,  for  the  appellant. 
Bice,  for  the  appellee. 

By  Court,  Bbeoe,  J.  The  appellant  sued  the  appellees  in 
trespass  on  the  case,  for  slandering  his  land  title,  and  the  only 
question  for  consideration  is,  whether  the  circuit  judge  was 
right  in  sustaining  a  demurrer  to  the  declaration. 

The  declaration  alleges  that  the  plaintiff  was  lawfully  pos- 
sessed, of  his  own  right,  of  a  tract  of  land  in  the  couniy  of 
Floyd,  on  Sandy  river;  and  on  the day  of ,  1846,  en- 
tered into  a  contract  with  one  James  Hill,  by  which  the  plaintiff 
and  said  Hill  were  to  cut  eight  hundred  saw-logs  on  said  land 
of  the  plaintiff,  and  raft  them  to  market — that  having  at  great 
expense  prepared  to  cut  and  raft  said  logs,  and  having  cut  only 
one  hundred  and  eighty  of  them,  the  defendants  fraudulently 


424  Webb  v,  Cecil.  [Kentucky, 

pretended  and  asserted  to  said  Hill  and  plaintiff  and  the  hands 
in  their  employ,  that  the  plaintiff  had  no  title  to  the  land  from 

which  they  were  cutting  said  logs.     And  afterwards  on  the 

day  of ,  1846,  alleged  to  said  Hill  and  the  hands  in  the 

employ  of  said  EEill  and  plaintiff,  that  the  land  was  the  prop* 
erty  of  one  Qttmett,  and  that  suit  had  been  brought  against  the 
plaintiff  as  a  trespasser,  and  then  and  there  threatened  to  sue 
the  plaintiff  and  said  Hill  for  cutting  said  timber,  and  by  reason 
of  which,  caused  said  Hill,  and  the  hands  in  the  employ  of  said 
Hill  and  plaintiff,  to  cease  their  operations  in  the  business 
aforesaid,  and  thereby  disturbing  the  plaintiff  in  his  lawful  pos- 
session. And  it  is  further  averred,  that  the  defendants  fraud* 
nlent  and  falsely  spoke  and  published  it  on  the  day  and  year 
aforesaid  to  divers  good  citizens  of  this  state,  that  the  title  of 
the  plaintiff  to  said  land  was  invalid,  and  if  he  had  any  it  was 
forged,  thereby  preventing  the  plaintiff  from  procuring  aid  and 
assistance  to  work  and  use  said  land,  and  from  disposing  of  the 
same.  It  is  also  alleged  that  said  land  was  the  land  of  the 
plaintiff,  and  not  said  Garnett,  whereby,  etc. 

That  the  matters  thus  alleged  would  be  sufficient  to  sustain 
several  actions  against  the  defendants,  we  apprehend  there  can 
be  no  doubt,  but  we  are  not  satisfied  they  are  sufficient  to  sus- 
tain an  action  against  them  jointly.  The  tort  complained  of  is 
verbal  slander,  and  nothing  more,  for  which  it  seems  a  joint  ac- 
tion against  two  can  not  be  maintained.  For  a  libel  signed  and 
published,  a  joint  action,  it  has  been  held,  may  be  supported, 
and  upon  the  ground  that  it  is  an  entire  offense,  and  one  joint 
act  done  by  them  both.  But  such  an  action  can  not  be  main- 
tained against  two  for  slanderous  words,  because  the  words  of 
one  are  not  the  words  of  the  other.  The  act  of  each  constitutes 
an  entire  and  distinct  offense.  And  a  further  reason  may  be 
suggested,  that  the  same  words  spoken  by  one  may  occasion 
much  greater  injury  than  spoken  by  another,  and  that  each 
should  only  be  responsible  for  the  injury  inflicted  by  his  own 
independent  act:  1  Chit.  PI.  98;  Thomas  v.  Bumsey,  6  Johns. 
82;  Patten  et  (iZ.  v.  Oumey  et  al.,  17  Mass.  186.  The  allegations 
in  the  declaration  are  insufficient  to  sustain  the  action  for  a  con- 
spiracy to  injure  the  plaintiff's  title. 

The  demurrer,  we  think,  was  properly  sustained,  and  the 
judgment  is  therefore  affirmed. 

Slandsr  of  Title:  See  Wodden  ▼.  Peters,  38  Am.  Dec.  213. 
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^  

Gaines  v.  Gaines'  Exeoutobs  and  Heibs. 

[9  B.  HoziBOX,  295.] 

Widow  is  not  Entitled  to  Do  web  in  Lands  of  which  her  hasbancl  had,  before 
the  coverture,  made  a  bona  fide  gift  to  a  child  of  a  former  marriage,  who 
took  possession  and  improved  the  land  under  the  gift,  claiming  it  as  his 
own,  before  the  coverture,  and  afterwards  received  a  conveyance  of  it. 

Om  ov  Slaves  Made  by  Husband  to  his  Children  can  not  be  assailed  by 
the  wife  as  fraudulent,  unless  it  be  for  the  purpose  of  securing  support  or 
alimony  during  the  covertura. 

BiOHT  TO  AuMONT  Geasbs  ON  Dbath  OF  HusBAKD,  and  can  not  afterwards 
be  availably  asserted,  unless  it  has  been  before  ascertained  and  fixed  by 
decree. 

Whsbb  Contbovebst  is  Rboulablt  Pending  in  Pbopeb  Coubt  touch- 
ing the  respective  rights  of  the  parties  thereto,  under  existing  laws,  the 
legislature  has  no  power  to  put  an  end  to  the  contest  and  take  away  the 
right  itself,  for  the  enforcement  of  which  the  party  alleging  injury  has 
appealed  to  such  court. 

Lioislativb  Divobce,  Obtained  dubino  Pendengt  of  Suit  fob  Ali- 
mony, can  not  deprive  the  court  having  lawful  possession  of  the  case  and 
jurisdiction  to  ascertain  and  enforce  the  right,  of  its  lawful  power  to  as- 
certain and  enforce  it  according  to  the  laws  by  which  it  was  created  and 
sustained. 

LaOISLATUBE  CAN    NOT,   BY    SPECIAL  ACT  OF    DiVOBCE,   CHANGE    RiOHT    of 

private  property  from  one  person  to  another  without  compensation, 
where  the  divorce  is  sought  by  one  of  the  parties  against  the  consent  of 
the  other,  with  the  purpose  or  efifect  of  operating  upon  the  rights  of 
property  incident  to  the  marriage  relation.  So  far  as  the  rights  of  prop- 
erty are  involved,  such  an  act  is  inoperative,  and  can  not  deprive  the 
wife  of  her  interest  in  the  estate  of  her  husband,  as  it  would  have  ex- 
isted had  there  been  no  divorce. 

Appeal  from  the  Green  circuit.  Bill  in  chancery.  The  opin- 
ion states  the  case. 

Morehead  and  Beed,  for  the  appellant. 

B.  and  A.  Monroe,  WooUey,  and  Burton,  for  the  appellees. 

Bj  Court,  Mabshall,  C.  J.  In  1832,  Thomas  Gaines,  then 
above  seventy  years  of  age,  being  possessed  of  a  considerable 
estate  in  land,  slaves,  and  personalty,  and  having  children  and 
grandchildren  settled  around  him,  intermarried  with  Catharine 
L.  Pentecost,  then  about  thirty-two  or  three  years  of  age,  a  lady 
possessing  but  little  property,  and  who  had  never  been  married. 
No  long  time  had  elapsed  after  the  marriage,  before  jealousies 
arose  on  the  part  of  the  husband's  children,  with  regard  to  the 
alleged  liberality  of  the  wife  in  disposing  of  her  husband's 
property,  such  as  home-made  cloth,  counterpanes,  socks,  sugar, 
eoffee,  etc. ,  in  presents  to  her  sister,  who  lived  in  the  neighbor- 
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hood,  and  at  one  time  she  seems  to  have  "bi^u  suspected  of  pur- 
loining a  note  executed  to  her  husband  by  her  brother-in-law. 
The  dissensions  arising  from  these  accusations,  destroyed  the 
harmony  which  should  have  subsisted  between  the  married  pair, 
and  after  repeated  scenes  of  crimination  and  recrimination,  in 
which  violent  language  and  gestures  were  used,  and  in  one  in- 
stance at  least,  of  personal  violence  on  the  part  of  the  husband 
towards  the  wife,  a  separation  took  place  in  1837,  under  an  ar- 
rangement by  which  the  husband  transferred  to  two  trustees, 
for  the  benefit  of  the  wife,  her  clothes,  bed,  and  furniture, 
bureau,  and  some  other  small  articles,  a  cow  and  calf,  and  two 
debts  upon  third  persons,  amounting  to  about  eight  hundred 
and  fifty  dollars,  of  which,  however,  one  hundred  dollars  was 
to  be  paid  to  himself,  as  it  would  seem,  for  the  expense  of  pre- 
vious medical  attendance  upon  his  wife;  and  he  also  relin- 
quished all  claim  upon  two  vacant  lots  in  the  town  of  Greens- 
burg,  which  had  belonged  to  her  before  the  marriage.  The  trus- 
tees, in  consideration  of  the  premises,  bound  themselves  to  save 
him  and  his  heirs  against  all  claim,  on  the  part  of  the  ^nfe, 
to  support  during  his  life,  and  to  dower,  etc.,  afterwards.  But 
Mrs.  Gaines  was  not  a  party  to  the  instrument. 

In  1842,  Mrs.  Gaines  filed  her  bill  alleging  ill-treatment  on 
the  part  of  her  husband,  and  that  she  had,  in  effect,  been  sent 
from  his  house  under  an  inadequate  provision,  and  praying  for 
alimony.  The  husband  answered,  denying  the  many  allegations 
of  the  bill,  but  admitting,  and  justifying,  on  the  ground  of  great 
provocation,  one  instance  of  violence,  and  insisting,  that  he  had 
made  ample  provision  for  her;  he  alleged  by  way  of  cross-bill, 
that  she  had  abandoned  him  and  remained  absent  for  five  years, 
and  prayed  for  a  divorce.  In  answer  to  this  cross-bill,  the  wife 
denied  its  principal  allegations,  reiterated  her  former  charges, 
resisted  the  prayer  for  a  divorce,  and  repeated  her  prayer  for 
alimony. 

This  answer  was  filed  in  November,  1842,  and  at  the  next  May 
term  (1843),  the  husband  filed  his  supplemental  answer  to  the 
original  bill,  in  which  he  states  that  ''since  the  filing  of  his 
original  answer,  the  legislature  of  Kentucky,  by  an  act,  regularly 
and  legally  passed,  after  due  notice  given  to  said  Catharine,  has 
divorced  him  from  said  Catharine,  and  she  is  no  longer  his  wife,'* 
and  he  files  a  copy  of  said  act,  and  pleads  and  relies  upon  it  as 
a  bar  to  the  claim  for  alimony.  The  document  filed  is  an  attested 
copy  of  the  twenfy-sixth  section  of  an  act  approved  March  10» 
1843,  in  the  following  words:  ''Chap.  335,  section  26.     Be  it 
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enacted  by  the  general  assembly  of  the  commonwealth  of  Ken< 
tucky,  That  Thomas  Gaines,  of  Green  county,  be  divorced  from 
his  wife,  Catharine  L.  Gaines." 

In  January,  1844,  Thomas  Gaines,  then  about  eighty-four  or 
eighty-five  years  of  age,  departed  this  life,  and  in  June,  1844,  a 
bill  of  revivor  was  filed  by  Catharine  Gaines,  against  his  per- 
sonal and  real  representatives,  claiming  dower  in  his  lands  and 
a  widow's  distributive  portion  of  his  slaves  and  personalty,  and 
also  a  large  sum  for  arrearages  of  alimony.  This  bill,  as  well  as 
the  previous  one,  charged  that  Thomas  Gaines  had  made  a  fraudu- 
lent disposition  of  his  land  and  slaves  among  his  children,  before 
his  death,  and  indeed  before  the  separation,  in  order  to  defeat  the 
interest  and  claim  of  the  complainant  to  alimony  during  his  life 
and  to  dower  after  his  death.  All  the  parties  interested  being 
made  defendants,  denied  the  charge  of  fraud,  insisting  first  upon 
the  sufficiency  of  the  provision  made  for  the  complainant,  and 
the  right  of  their  father  to  distribute  his  estate  among  his  chil- 
dren,  to  some  of  whom  the  land  had  been  given,  and  was  in 
their  possession  long  before  the  marriage;  and  in  answer  to  the 
bill  of  revivor,  besides  relying  on  the  same  facts,  they  plead  and 
rely  on  the  legislative  divorce  as  a  bar  to  all  claim  to  alimony, 
dower,  or  distribution. 

The  only  testimony  in  the  record  consists  of  numerous  depo- 
sitions covering  more  than  two  hundred  pages,  which  purport 
to  have  been  taken  to  be  read  before  the  legislature,  on  the  peti- 
tion of  Thomas  Gaines  for  a  divorce,  and  which  were,  by  con- 
sent, afterwards  introduced  into  this  case.  In  August,  1847, 
the  cause  having  been  previously  submitted,  by  consent,  to  the 
decision  of  a  member  of  the  bar  in  consequence  of  the  judge's 
refusal  to  adjudicate  in  the  case,  a  decree  was  rendered  disallow- 
ing the  bar  as  set  up  under  the  legislative  divorce,  on  the  ground 
that  HkQ  act  was  unconstitutional,  and  rejecting  the  claim  for 
arrearages  of  alimony,  and  for  a  distributive  portion  of  the 
slaves  and  personalty  given  away  by  Thomas  Gaines  in  his  life- 
time, but  decreeing  to  the  complainant  her  distributive  share  as 
widow,  in  the  small  estate  in  slaves  and  personalty  belonging 
to  the  deceased  husband  at  his  death,  with  an  account  of  hire, 
and  also  her  dower  in  one  third  of  the  lands  of  which  he  was 
seised  during  the  coverture,  with  an  account  of  rents,  except 
two  parcels  conveyed  to  two  of  his  sons,  to  whom  they  had  been 
given  in  possession  many  years  before  the  marriage,  and  had  so 
remained  until  actually  conveyed,  and  indeed  up  to  the  decree. 
From  this  decree  the  representatives  of  Thomas  Gaines  have 
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appealed  to  this  court,  alleging  that  it  was  erroneous  to  grants 
to  any  extent,  the  relief  prayed  for,  and  questioning  every  part 
of  the  relief  granted;  while  Mrs.  Gaines  complains,  by  cross- 
errors,  of  the  rejection  of  her  claim  to  alimony,  and  of  the 
refusal  to  decree  her  dower  in  all  the  land  referred  to,  and  to 
allow  her  the  portion  of  a  widow  in  the  slaves,  etc.,  alleged  to 
have  been  fraudulently  disposed  of  by  her  husband  during  the 
coverture 

The  main  question  presented  in  the  case  is  as  to  the  effect 
which  the  legislative  divorce  should  have  upon  the  rights  claimed 
by  the  parties  respectively.  This  question,  involving  the  con- 
stitutional question  of  the  power  of  the  legislature  to  pass 
special  acts  of  divorce,  or  of  the  legitimate  operation  such  acts, 
if  within  the  legislative  competency  for  any  purpose,  should 
have  upon  rights  of  property  which  may  be  affected  by  them,  is 
now,  for  the  first  time,  so  far  as  we  know,  directly  presented  for 
the  decision  of  this  court.  This  is  in  reality,  the  sole  question 
presented  by  the  objections  to  the  decree  on  the  part  of  the  appel- 
lants; and  in  order  to  disentangle  it  from  all  other  and  minor 
questions,  we  shall,  before  entering  upon  the  discussion  of  this 
principal  one,  dispose  briefly  of  the  complaint  made  by  the 
cross-errors  assigned  by  the  appellee. 

1.  The  case  of  Oldham  v.  Sale^  1  B.  Mon.  77,  decides  that  a 
widow  is  not  entitled  to  dower  in  lands  verbally  sold  by  her 
husband  before  marriage,  and  conveyed  by  him  in  pursuance  of 
his  parol  contract,  during  the  coverture;  and  we  think  the 
principle  applies  to  a  bona  fide  gift  made  before  coverture  to  a 
child  by  a  former  mairiage,  who  takes  the  possession  and  im- 
proves the  land  under  the  gift,  claiming  it  as  his  own  before  the 
coverture,  and  receives  a  conveyance  from  the  husband  after- 
wards. 

2.  With  regard  to  the  slaves,  etc.,  given  by  the  husband  to 
his  children  during  the  coverture,  the  wife  had  no  such  vested 
interest  in  them  as  authorizes  her  to  assail  the  gift  as  fraudu- 
lent, either  during  the  life  or  after  the  death  of  the  husband, 
unless  it  be  for  securing  a  support  or  alimony  during  the  cov- 
erture. As  widow  she  is  entitled  only  to  a  distributive  interest 
in  the  slaves  and  personalty  possessed  by  her  husband  at  hia 
death,  and  can  claim  none  which  have  been  disposed  of  by  him 
except  on  grounds  which  would  authorize  him  to  set  aside  the 
disposition,  as  having  been  procured  by  fraud  upon  him.  This 
was  decided  in  Petty  v.  Petty y  4  B.  Mon.  219  [39  Am.  Dec.  501], 
and  Peity  v.  Wehb^  etc,.  6  Id.  468,  in  relation  to  a  conveyance 
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made  by  the  husband  immediately  before  his  second  marriage 
in  violation  of  his  parol  promise  to  his  intended  wife,  and  to 
her  injury,  but  the  principle  of  the  decision  applies  to  a  convey- 
ance made  during  coverture  as  well  as  before. 

3.  The  claim  to  alimony,  as  such,  ceases  at  the  death  of  the 
husband,  when  the  wife  becomes  entitled  to  dower.  If  before 
that  event  there  has  been  no  decree,  the  representative  of  the 
husband  is  only  liable  upon  his  common  law  liability  to  furnish 
his  wife  with  a  support,  on  the  ground  of  which  the  law  implies 
an  assumpsit  on  the  part  of  the  husband,  to  make  a  just  com- 
pensation to  any  one  who  furnishes  necessaries  to  the  wife,  if 
she  be  living  separately  by  his  fault  or  consent,  unless  he  has 
made  a  suitable  provision  for  her,  and  actually  paid  it.  No 
such  claim  is  asserted  by  or  on  behalf  of  any  one  who  may  have 
furnished  necessaries  to  the  complainant.  And  although  we 
regard  the  provision  made  for  the  complainant  as  being,  in  view 
of  her  husband's  estate,  wholly  incompetent,  and  although  the 
chancellor  might  have  decreed  something  against  him  for  ar- 
rearages, in  favor  of  a  wife  who  had  been  compelled  in  conse- 
quence of  the  inadequacy  of  the  provision  made  for  her  by  her 
husband,  to  labor  for  her  support  or  to  depend  upon  the  gra- 
tuitous kindness  of  friends,  yet  we  conceive  that  unless  there 
be  debts  to  be  paid  for  her  past  support,  this  allowance,  so  far  as 
it  is  not  a  mere  favor  on  the  one  side  or  a  penalty  on  the  other, 
should  operate  to  diminish  the  future  alimony,  and  that  there 
is  no  substantial  ground  for  its  allowance,  when  the  wife  comes 
to  enjoy  her  legal  rights  as  widow.  And  as  we  deem  it  certain 
that  a  widow  could  not  increase  her  interest  in  or  claim  against 
the  estate  of  her  deceased  husband,  by  alleging  for  the  first  time 
after  his  death,  that  she  had  lived  separately  by  his  fault,  and 
without  provision  during  his  life,  we  are  of  opinion  that  such 
claim,  though  asserted  before  his  death,  will  cease  by  thai 
event,  and  can  not  be  afterwards  availably  asserted,  unless  it 
has  been  before  ascertained  and  fixed  by  decree.  If,  therefore, 
there  had  been  no  divorce,  and  Mrs.  Gkdnes  having  filed  her  bill 
for  alimony  before  the  death  of  her  husband,  had  revived  the 
claim  after  his  death,  for  the  previous  years,  and  also  claimed 
dower  in  his  estate,  the  decree  is  not  erroneous  to  her  prejudice, 
nor  would  there  in  that  case  be  any  ground  for  complaint  on 
the  other  side. 

We  therefore  proceed  to  a  consideration  of  the  question,  how 
far  her  rights,  as  they  would  have  existed  upon  the  death 
of  her  fonner  husband,  had  there  been  no  divorce,  have  been 
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affecfced  by  the  legislative  act,  relied  on  to  bar  or  destroy  them. 
The  case  not  having  been  brought  on  to  a  hearing  before  the 
death  of  Thomas  Gaines  (an  omission  Tirhich,  as  there  was  noth- 
ing done  towards  its  preparation  after  the  filing  of  his  supple- 
mental answer  in  May,  1843,  may  probably  be  ascribed  to  the 
impression  produced  by  the  divorce),  the  question  is  not  directly 
presented  as  to  the  effect  which  the  divorcing  act  should  have 
had  upon  the  claim  of  alimony,  if  the  cause  had  come  on  to  a  hear- 
ing before  that  claim  had  abated  by  the  death  of  the  husband. 
Bui  it  is  certain  that  the  act,  if  essential  to  determine,  for  all 
purposes  and  in  every  respect,  the  relation  and  incidents  grow- 
ing out  of  the  marriage,  and  the  rights  consequent  upon  it, 
must  have  operated  at  least  so  far  as  to  have  deprived  the  wife 
of  all  claim  to  future  support  from  her  husband,  and  perhaps  of 
all  claim  to  remuneration  for  past  neglect  and  suffering.  And 
if  it  be  thus  effectual,  we  can  but  remark  it  as  a  singular  feature 
in  the  case,  and  one  which  we  must  suppose  to  be  an  anomaly 
in  a  constitutional  government,  in  which  the  departments  of 
power  are  not  only  carefully  distinguished  and  divided,  but  the 
depositaries  of  power  in  each  department  are  prohibited  from 
exercising,  except  in  cases  expressly  authorized,  any  power 
properly  belonging  to  the  others.  Can  it  be  consistent  with 
this  division  and  prohibition,  that  after  one  department  erected 
for  the  very  purpose  of  ascertaining  and  enforcing  existing 
rights  according  to  existing  laws,  had  obtained  possession  of  the 
case,  and  jurisdiction  over  the  parties  and  their  rights,  by  a  suit 
regularly  before  it  in  a  form  and  for  purposes  authorized  by 
law,  another  department  not  intrusted  with  the  function  of  de- 
ciding upon  individual  rights  as  founded  in  existing  laws,  pro- 
hibited from  exercising  judicial  power,  except  in  a  few  instances 
not  embracing  this,  prohibited  from  passing  any  law  impairing 
contracts  or  their  obligation,  prohibited  from  taking  private 
property  for  public  use,  and  having  no  pretext  of  a  right  to 
take  it  from  A.  and  give  it  to  B.,  may,  upon  the  application  of 
one  of  the  parties,  take  the  case  from  the  appointed  and  selected 
forum,  and  by  its  mere  fiat  put  an  end,  not  only  to  the  contest 
as  existing  in  the  judicial  tribunal,  but  to  the  right  itself,  for 
the  enforcetaent  of  which  the  party  alleging  injury  had  appealed 
to  the  tribunal  appointed  by  the  constitution  and  the  law  for 
the  ascertainment  of  private  rights  and  the  redress  of  private 
wrongs? 

If  the  legislature  could  thus  draw  to  itself  by  its  own  will, 
the  jurisdiction  of  rights  actually  in  litigation  before  the  propex- 
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tribniial,  and  either  by  its  own  judgment  upon  tbe  merits,  de- 
cide  conclusively  against  the  right  asserted,  or  by  its  own  will, 
independently  of  the  merits,  absolutely  and  conclusively  de- 
stroy it,  the  right  thus  to  interfere  with  and  control  the  regular 
administration  of  the  law  in  the  appointed  tribunals  implies  a 
power  over  the  law  and  its  administration  which,  if  it  finds  no 
obstruction  to  its  exercise  in  the  existence  of  a  right  under  and 
by  the  law,  and  in  the  authorized  appeal  to  the  tribunals  of  the 
law  for  its  ascertainment  and  enforcement,  would  find  no  greater 
obstacle  in  a  decree  or  judgment  by  which  it  was  already  ascer- 
tained and  attempted  to  be  enforced.  If  the  legislative  divorce 
obtained  during  the  pendency  of  the  suit  for  alimony  was  a 
termination  of  the  right  and  a  bar  to  its  further  assertion  in  that 
suit,  so  if  it  had  been  obtained  after  a  decree  for  the  payment 
of  an  annual  sum  as  alimony  so  long  as  the  parties  should  be  sep- 
arated, it  would  have  been  equally  a  termination  of  the  right  to 
any  future  payment,  and  a  bar  to  the  further  execution  of  the 
decree.  And  it  seems  clear  to  us,  that  if  the  legislature  could 
not,  by  its  direct  action  or  determination  upon  the  rights  of  the 
parties,  divest  the  court  which  had  rendered  a  decree,  of  its 
power  to  enforce  the  right  adjudged  according  to  the  laws  from 
which  it  was  derived,  no  more  can  it  by  such  action  or  determi- 
nation, deprive  the  court  having  lawful  possession  of  the  case, 
and  jurisdiction  to  ascertain  and  enforce  the  right,  of  its  lawful 
power  to  ascertain  and  enforce  it  according  to  the  laws  by 
which  it  was  created  and  sustained. 

It  is  the  province  of  the  legislature  (so  far  as  individual  rights 
are  conceraed),  to  pass  laws  as  a  rule  of  action  and  of  right  for 
the  community  at  large,  or  for  particular  classes,  or  for  individ- 
uals under  certain  circtunstances  to  be  defined  by  law.  It  is 
the  province  of  the  judicial  power  to  administer  these  laws,  by 
applying  them  to  the  facts  in  individual  cases,  for  the  ascertain- 
ment of  the  right  and  the  redress  or  repression  of  the  wi\>ng. 
It  is  essential  to  the  stability  and  security  of  individual  rights, 
that  they  should  be  determined  by  pre-existing  laws  under 
which  they  have  originated,  and  by  general  laws  operating  upon 
similar  rights,  and  not  by  laws  made  merely  for  their  decision 
when  they  come  to  be  contested.  It  is  to  avoid  the  danger  of 
individual  rights  being  determined,  not  by  pre-existing  laws, 
but  by  a  law  first  promulged  in  the  decision  itself,  or  made  for 
it,  or  by  the  secret  law  of  will  or  discretion,  that  the  judicial 
department  intrusted  vnth  the  power  of  ascertaining  and  en- 
forcing private  rights,  as  created  and  sustained  by  law,  is  pro« 
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bibited  from  exercising  legislative  power,  and  it  is  for  tbe  same 
reason  tbat  tbe  legislative  department  intrusted  witb  tbe  power 
of  making,  altering,  and  repealing  laws,  is  probibited  from  tbe 
exercise  of  tbe  judicial  power,  wbicb  is  but  tbe  power  of  ap- 
plying tbe  existing  laws  to  tbe  facts,  and  tbence  deducing  and 
establisbing  tbe  rigbts  in  contest.  But  it  is  in  v^  tbat  tbe 
constitution  bas  vested  tbis  power  exclusively  in  tbe  judiciary 
department,  and  said  tbat  it  sball  not  be  exercised  by  tbe  legis- 
lative, if  wben  a  party  alleging  injury  by  tbe  deprivation  of  a 
rigbt,  bas  resorted,  by  tbe  appropriate  remedy,  to  tbe  appro- 
priate tribunal  for  redress,  tbe  party  accused  of  wrong,  may,  by 
an  appeal  to  tbe  legislature,  obtain  tbe  passage  of  an  act,  not 
to  cbange  tbe  general  laws  by  wbicb  all  similar  cases  are  to  be  gov- 
erned, nor  to  cbange  tbe  organization  or  jurisdiction  of  tbe 
courts  by  wbicb  otbers  as  well  as  bimself  may  be  affected,  but 
an  act  for  bis  own  exclusive  benefit,  to  operate  only  between 
bimself  and  bis  antagonist,  and  by  extinguisbing  tbe  rigbt  as- 
serted against  bim,  to  stifle  judicial  inquiry,  arrest  tbe  adminis- 
tration of  tbe  law  in  bis  case,  and  save  bim  from  tbose  conse- 
quences to  wbicb  tbe  general  laws  would  subject  bim  if  be  bas 
committed  an  injury  to  tbe  rigbts  of  anotber. 

Tbe  rigbt  of  dower  and  distribution,  it  is  true,  was  not  ex- 
pressly in  litigation  in  tbe  suit.  But  as  tbe  busband,  in  an- 
swer to  tbe  claim  of  alimony,  alleged  causes  for  divorce  accord- 
ing to  tbe  existing  law,  and  prayed  for  it,  and  as  tbe  wife 
answered,  resisting  tbe  prayer,  tbe  question  of  rigbt  to  a  divorce 
was  directly  in  litigation,  and  tbe  wife's  contingent  rigbt  of 
dower,  etc.  (as  well  as  ber  rigbi  of  alimony),  so  far  as  it  was  de- 
pendent upon  tbere  being  a  divorce  or  not,  was  involved  in  tbe 
issue,  and  to  defeat  botb  of  tbese  rigbts,  was  no  doubt  tbe  ob- 
ject of  tbe  prayer  for  a  divorce.  But  not  only  must  tbe  busband 
bave  failed  in  obtaining  a  divorce  upon  bis  cross-bill  on  tbe 
ground  of  abandonment,  since  tbe  separation  baving  been  at 
least  consented  to,  if  not  compelled  by  bim,  was  no  abandon- 
ment, and  no  otber  sufficient  causes  were  alleged;  but  if  be  bad 
succeeded,  tbougb  tbe  rigbt  of  alimony  and  dower  migbt  un- 
der tbose  names  bave  ceased,  tbe  court  wbicb  decreed  tbe  divorce 
would  bave  bad  a  discretionary  power  to  make  equitable  provis- 
ion for  tbe  wife  out  of  bis  estate:  Stat.  L.  123.  Tben  tbe  appeal 
to  tbe  legislature  was  not  only  from  a  litigation  regularly  com- 
menced by  tbe  wife,  in  assertion  of  ber  rigbt  to  alimony,  but  also 
from  a  litigation  regularly  instituted  by  tbe  busband  bimself,  in 
assertion  of  bis  rigbt  to  a  divorce,  wbicb,  if  successful,  would 
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defeat  the  pending  claim  to  alimony,  and  the  contingent  right 
of  dower,  etc.,  which  might  otherwise  become  absolute,  bat 
would  still  leave  his  estate  subject  at  once  to  a  paramoimt  pro- 
vision for  the  wife.  Why  then  did  he  appeal  to  the  legislature  ? 
Not  for  the  mere  purpose  of  being  relieved  &om  the  society  of 
his  wife,  or  of  terminating  her  right  to  his  society.  For  they 
had  already  been  separated  by  mutual  consent  for  five  years, 
without  any  indication  of  a  probable  desire  for  a  reunion,  and 
no  decree  of  the  court  could  have  compelled  it.  Did  he  seek  a 
legislative  divorce,  in  order  that  he  might  be  at  liberty  to  con* 
tract  again,  and  for  the  fourth  time,  the  relation  of  marriage? 
His  great  age,  being  then  about  eighty-four  years  old,  forbids 
the  supposition  that  the  divorce  was  either  sought,  or  would 
have  been  granted  on  any  such  ground. 

But  as  he  had  already  passed,  by  a  considerable  interval,  the 
the  ordinaiy  limit  of  human  life,  as  he  must  have  known  that 
his  end  was  approaching  near,  and  that  in  all  probability  his 
wife  would  survive  him  by  many  years;  as  he  must  have  found 
reason  in  the  progress  of  the  suit  between  them  to  apprehend 
that  the  agreement  made  upon  the  separation  might  not  be 
efiectual  to  extinguish  or  bar  her  rights  as  against  his  estate, 
and  had  probably  become  aware  of  the  chancellor's  power  over 
it,  even  if  divorce  were  granted;  and  as  the  terms  of  the  agree- 
ment referred  to,  and  the  nature  and  extent  of  the  provision 
made  by  it,  exceeding  but  little  the  small  amount  of  the  debts 
due  to  the  wife  at  her  marriage,  showed  a  determination,  evinced 
also  by  his  giving  away  his  property,  even  before  the  separation, 
that  his  wife  should  have  no  right  or  share  in  his  estate,  the  fair 
inference  is  that  he  abandoned  the  forum  which  he  himself  had 
selected  for  the  trial  of  his  right  to  a  divorce,  and  appealed  to 
the  legislature  for  the  sole  purpose  of  taking  his  estate  out  of 
the  grasp  of  the  chancellor  in  which  he  had  voluntarily  placed 
it,  and  of  extinguishing  by  a  legislative  divorce  the  rights  of  his 
wife  in  his  property,  which  would  not  have  been  extinguished, 
but  might  have  been  established  by  a  judicial  divorce.  And  it 
may  be  fairly  assumed  that  he  resorted  to  this  appeal  as  a  means 
of  effecting  this  purpose,  either  because  a  legislative  divorce 
might  be  obtained  speedily  and  before  his  death,  or  because, 
apprehending  that  he  could  make  out  no  ground  for  a  divorce 
according  to  the  existing  laws  by  which  the  judicial  tribunal 
was  bound,  he  sought  to  effect  his  purpose  by  carrying  his  case 
to  that  department,  which,  having  power  to  make  the  law,  waa 
«ot  bound  by  pre-existing  laws,  but  might,  as  he  supposed,  de- 
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cide  it  according  to  the  unpromnlged  law  of  its  will  or  dis- 
cretion— or  in  other  words,  might  decide  it  by  the  mere  declar- 
ation that  he  be  divorced  from  his  wife.  It  is  apparent  that  the 
real  matter  in  dispute,  from  beginning  to  end,  in  the  suit  for 
alimony,  and  in  the  soit  and  other  proceedings  for  a  diToroe, 
was  whether  the  wife  should  have  an  interest  in  the  husband's 
estate. 

The  question  as  thus  developed  by  an  analysis  of  the  case,  is 
not  simply  whether  the  legislature  may,  under  any  circumstanceSi 
constitutionally  enact  that  A.  be  divorced  &om  B.,  but  whether, 
when  it  is  manifest  that  a  party,  after  having  sought  a  divorce 
in  a  judicial  tribunal,  and  while  his  suit  is  there  pending,  aban- 
dons that  forum  and  resorts  to  the  legislative  power  for  the  sole 
purpose  of  affecting  and  defeating  the  legal  and  equitable  rights 
of  his  wife  in  his  properly,  the  divorce  granted  by  the  legisla- 
ture  on  such  application  can,  without  disregarding  the  division 
of  powers  and  distinction  of  departments  as  established  1^  the 
constitution,  and  the  security  of  private  rights  of  contract,  and 
of  property  therein  granted,  be  considered  as  asserting,  to  any 
extent,  the  rights  of  property  involved  in  the  question  of  divorce. 
We  are  of  opinion  that  it  can  not. 

An  act  simply  enacting  that  A.  be  divorced  from  B.,  though 
passed  by  the  legislative  department,  in  the  form  of  a  law, 
falls  short  of  the  ordinary  definition  of  law,  and  more  nearly 
resembles  a  sentence  which,  whether  founded  on  a  previous 
investigation  of  facts  under  existing  laws,  or  on  the  mere 
will  or  discretion  of  the  legislature,  is  in  the  nature  of  a  decree 
of  rescission  or  dissolution,  and  if  effectual  executes  itself  by 
its  own  terms.  It  was  said  by  this  court  in  the  case  of  Maguire 
V.  Maguire^  7  Dana,  184,  that  "so  far  as  the  dissolution  of  a 
marriage  may  be  for  the  public  good,  it  may  be  the  exercise  of 
a  legislative  function,  but  so  far  as  it  may  be  for  the  benefit  of 
one  of  the  parties  in  consequence  of  a  breach  of  contract  by 
the  other,  it  is  undoubtedly  judicial.  And  when  thus  altogether 
judicial  it  may  be  beyond  the  authority  of  the  Kentucky  legisla- 
ture, which  under  our  state  constitution  can  not  exercise  any 
power  clearly  and  purely  judicial."  And  in  the  subsequent  case 
of  Berthelemy  v.  Johnson,  8  B.  Mon.  91  [38  Am.  Dec.  179],  the 
opinion  is  indicated  in  emphatic  terms,  that  in  hearing  and  de- 
ciding upon  evidence  that  alleged  causes  of  divorce  by  breaches 
of  the  marriage  contract  existed,  and  in  founding  thereon  a 
legislative  divorce,  the  legislature  would  be  violating  the  con* 
stitntional  inhibition  against  their  exercise  of  judicial  power. 


Feb.  1848.]  Gaines  v.  Gaines'  Execxttobs  and  HsiBa     436 

In  the  case  of  The  State  t.  Fry,  i  Mo.  120,  the  supreme  court 
of  Missouri  decided,  after  a  laborious  investigation  of  principles 
and  authority,  that  a  legislatiye  diyoroe  was  unconstitutional,  on 
the  ground,  as  it  would  seem,  that  if  founded  upon  the  causes 
defined  by  previous  laws  conferring  on  the  courts  authoriiy 
to  grant  divorces  for  such  causes,  it  was  clearly  the  exercise  of 
judicial  power  prohibited  by  the  constitution;  and  that  if 
founded  upon  causes  not  thus  defined,  it  was,  if  not  in  that 
case,  also  the  exercise  of  judicial  power,  it  was  retrospective 
law,  and  as  such  prohibited  by  the  constitution  of  that  state. 
It  would  seem,  however,  that  if  founded  upon  alleged  breaches 
of  the  marriage  contract,  deemed  by  the  legislature  sufficient 
ground  of  divorce  in  the  particular  case,  though  not  so  declared 
by  previous  laws,  it  would  still  be  the  exercise  of  power  in  its 
nature  judicial,  since  it  would  be  a  decision  upon  thelaw  of  the 
contract  as  applied  to  the  facts  of  the  case.  And  if  there  be, 
besides,  a  combination  of  the  legislative  power,  the  act  is  not 
the  lees  within  the  principle  or  the  letter  of  the  prohibition, 
that  neither  of  the  three  departments  shall  exercise  any  power 
properly  belonging  to  the  other. 

Nor  can  the  legislature,  by  withholding  from  the  judidaiy 
the  means  or  right  of  exercising  power  properly  judicial,  invest 
itself  with  the  right  of  exercising  that  power.  It  would  seem, 
too,  that  a  legislative  divorce  can  be  regarded  as  an  exercise  of 
the  purely  legislative  function  only,  if  at  all,  when  it  is  founded 
upon  the  mere  will  or  discretion  of  ihe  legislature,  without  ref- 
erence to  the  breach  of  any  existing  contract  or  law.  In  such  a 
case,  however,  the  act  though  purely  legislative,  would  be  retro- 
spective, so  &r  as  it  might  operate  to  determine  existing  rights. 
And  although  no  expieBa  prohibition  against  the  enactment  of 
retrospective  laws  is  found  in  the  constitution  of  Kentucky,  yet 
it  does  prohibit  the  exercise  of  judicial  power  by  the  legislature, 
and  the  passage  of  laws  impairing  contracts,  and  the  taking  of 
private  property  for  public  use  without  just  compensation. 
Which  last  interdict  must  include  the  taking  of  the  property  of 
A.  and  giving  it  to  B.  by  legislative  act,  since  there  could  be  no 
plausible  pretext  for  such  an  act,  unless  the  idea  that  the  publio 
good  required  the  transfer  would  affi>rd  one. 

Then  so  &r  as  a  legislative  divorce  is  founded  upon  breaches 
of  the  marriage  contracts,  whether  they  might  or  might  not,  1^ 
previous  laws  be  proper  ground  for  a  judicial  divorce,  aflEecting 
the  rights  of  property  in  the  delinquent  party,  it  is  the  exercise 
of  judicial  power  prohibited  to  the  legislature;  and  if  so  far  aa 
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it  is  not  founded  upon  such  causes,  it  be  the  exercise  of  purely 
legislatiye  power,  it  is  subject  to  the  restrictions  against  taking 
private  property  for  public  use,  and  can  not  operate  to  take  the 
property  of  one  person  and  give  it  to  another,  without  making 
compensation,  because  this,  too,  is  prohibited.  And  it  would 
be  vain  to  say  that,  the  legislature  can  not  take  the  property  of 

A.  and  give  it  to  B. ,  if  upon  the  petition  of  the  latter  it  may 
annul  the  title  of  A.  derived  from  B.,  with  the  effect  of  restoring 

B.  to  his  title  without  incumbrance.  The  power  of  prescribing, 
by  general  laws,  what  causes  shall  constitute  sufficient  ground 
for  a  divorce,  and  what  shall  be  the  consequence  of  a  divorce 
founded  upon  the  ascertainment  of  these  causes,  is  strictly 
within  the  legislative  competency,  and  its  exercise  is  intrusted 
to  the  legislative  discretion.  But  the  power  of  deciding  upon 
the  existence  of  these  causes  in  individual  cases,  and  of  pro- 
nouncing the  divorce,  and  enforcing  its  legal  consequences,  is 
strictly  judicial.  And  if  it  were  conceded-,  as  intimated  in  Ma-- 
guire  v.  Afaguire,  supra,  that  the  marriage  contract  is  not  as  a 
contract  wholly  removed,  like  other  contracts,  from  the  power 
of  the  legislature  to  dissolve  it  in  any  particular  case  by  special 
act  of  divorce,  and  that  the  dissolution  of  a  marriage,  if  required 
by  the  public  good,  may  be  a  legislative  function,  still  it  can 
not  be  admitted  that  a  power  thus  deduced,  uncertain  upon 
principle  as  to  its  existence,  and  still  more  uncertain  as  to  the 
grounds  of  its  legitimate  exercise,  can  override  the  express  and 
highly  conservative  prohibitions  in  the  constitution,  intended 
for  the  protection  of  private  rights  of  property. 

We  are  of  opinion,  therefore,  that  whatever  power  to  be  ex- 
ercised in  view  of  the  public  good  the  legislature  may  have  to 
enact  divorces  in  special  cases,  as  it  can  not,  even  for  the  public 
good,  change  the  right  of  private  property  from  one  to  another 
without  compensation,  much  less  can  it  do  so  by  a  special  act 
of  divorce,  sought  by  one  of  the  parties  against  the  consent  of 
the  other,  with  the  purpose  or  effect  of  operating  upon  the 
rights  of  property  incident  to  the  marriage  relation,  as  created 
and  sustained  by  the  general  laws  applicable  to  that  relation. 
And  the  wife  having  taken  no  advantage  of  any  privilege 
afforded  by  the  divorce,  she  is  in  no  manner  precluded  from 
contesting  its  operation.  The  fact,  that  before  the  passage  of 
the  act  of  divorce  in  this  particular  case,  the  parties  themselves 
had  placed  the  question  of  divorce,  and  the  rights  involved  in  it, 
under  the  jurisdiction  of  a  court,  to  be  decided  by  the  existing 
laws,  if  it  does  not  affect  the  case  in  principle,  it  seems,  at  least. 
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to  make  the  conflict  of  powers,  and  the  bearing  of  the  constita- 
tion  upon  it,  more  palpable  than  it  might  otherwise  be. 

Under  these  yiews,  and  without  deciding  upon  the  efiEect  of 
legislatiye  divorces,  so  far  as  they  may  operate  upon  the  personal 
relations  and  abilities  or  disabilities  of  the  parties,  we  con- 
clude that  the  divorce  in  this  case  is  inoperative  as  it  respects 
the  rights  of  property  involved,  and  can  not  deprive  the  wife  of 
her  interest  in  the  estate  of  her  husband  as  it  would  have  ex- 
isted had  there  been  no  divorce.  No  question  arising  in  this 
case  as  to  the  property  acquired  or  disposed  of  by  the  husband 
other  than  the  divorce,  this  conclusion  applies  to  the  case  be- 
fore us,  in  which  no  change  of  property  appears  between  the 
divorce  and  the  death  of  the  husband;  and  we  only  remark 
further,  that  although  the  repeated  and  unquestioned  exercise 
of  a  power  which  operates  upon  the  community  at  large,  or 
upon  considerable  masses,  should  form  a  strong,  if  not  an  irre- 
sistible proof  of  its  legitimate  existence,  the  same  consideration 
can  not  be  given  to  the  repeated  exercise  of  a  power  which  ex- 
hausts its  force  in  determining  the  condition  or  rights  of  two 
individuals  without  any  eflfect  upon  the  rights  or  interests  of 
the  mass  of  the  citizens.  And  as  from  the  nature  of  the  thing,  it 
is  not  to  be  expected  that  acts  of  such  limited  operation  will  at- 
tract, to  any  great  extent,  the  serious  attention  or  consideration 
of  the  legislative  bodies,  their  enactment  can  not  be  regarded 
as  a  serious  and  deliberate  assertion  of  the  power  involved, 
made  upon  such  reflection  and  investigation  as  should  give  it  a 
decisive  influence. 

Judge  SucpsoN,  though  not  present  at  the  preparation  and  de- 
livery of  this  opinion,  was  in  consultation  on  the  case,  and  con- 
curred in  the  conclusion. 

Wherefore,  the  decree  is  affirmed. 


Lkgislativb  Divoeces,  CJoNSTiTUTiONALiTY  OF. — In  thirty -One  states  of 
the  Union  the  question  of  the  validity  of  legislative  divorces  has  ceased  to  be 
one  of  practical  interest,  as  their  constitations  directly  prohibit  tlie  legisla- 
ture from  granting  divorces  by  special  act.  The  states  whose  constitutions 
contain  such  prohibitions  are:  Alabama,  art.  4,  sec.  23  (1875);  Arkansas,  art. 
5,  sec.  '24  (1874);  California,  art.  4,  sec.  25  (1879);  Colorado,  art.  5,  sec.  25 
(187G);  Florida,  art.  4,  sec.  7  (1868);  Georgia,  art.  5,  sec.  11  (1868);  Illiiiois, 
art.  4,  sec.  22  (1870);  Indiana,  art.  4,  sec.  22  (1851);  Iowa,  art.  3,  sec.  27 
(1857);  Kansas,  art.  2,  sec.  18  (1859);  Kentucky,  art.  2,  sec.  32  (1850); 
Louisiana,  tit.  6,  art.  113  (1868);  Maryland,  art.  3,  sec.  33  (1867);  Michigan, 
art.  4,  sec.  26  (1850);  Minnesota,  art.  4,  sec.  28  (1857);  Mississippi,  art.  7, 
lec.  15  (1868);  Missouri,  art.  4,  sec.  53  (1875);  Nebraska,  art.  3,  sec.  lu 
(1875);  Nevada,  art.  4,  sec.  20  (1864);  New  Jersey,  art.  4,  sec.  7  (1844);  New 
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Yotk,  art  1,  86C  10  (1846);  North  CSmliDft,  art  2»  aeo.  10  (1876);  01u(h  art 
S;  aec  82  (1851);  Or^ion,  art.  4,  aeo.  23  (1867);  PennaylTaiua,  art  3,  sec.  7 
(1873);  S<mth  (Carolina,  art  14,  seo.  6  (1868);  Tenneaaee,  art  11,  aec  4 
(1870);  Texas,  art  3,  sec.  56  (1876);  Vii^;ima,  art  5,  sec  20  (1870);  West 
ViTginia,  art  6,  sec.  39  (1872);  Wisconsin,  art.  4,  sec.  24  (1848).  Article  6 
of  chapter  3  of  the  Massachusetts  consUtntion  of  1780,  provided  that  **  all 
causes  of  marriage,  divorce,  *  *  *  shall  be  heard  and  determined  by  the 
governor  and  council  until  the  legislature  shall,  by  law,  make  other  provis- 
ion." In  1785  the  legislatnre  provided  that  all  questions  of  divorce  and  ali- 
mony should  be  heard  and  tried  by  the  supreme  judicial  court,  which  has 
ever  since  had  exclusive  jurisdiction  of  those  questions.  In  1792  Oovemor 
Hancock  vetoed  a  resolve  of  the  legislatnre  divorcing  the  parties  named 
therein,  for  the  reason  that,  after  the  passage  of  the  act  of  1785,  the  exclusive 
anthority  to  decree  divorces  was  in  the  supreme  judicial  court  Metcalf,  J., 
In  delivering  the  opinion  of  the  court  in  Sharmon  v.  Shannon,  2  Gray,  285, 
287>  said:  "It  is  not  known  by  us  that  the  legislature  have  since  attempted 
to  dissolve  a  marriage.''  And  Gray,  C.  J.,  in  delivering  the  opinion  of  the 
oonrt,  in  Sparhawk  v.  Sparhawk,  116  Mass.  315,  318,  said:  "But  the  l^gisla- 
tore  has  no  power  under  the  constitution  of  Massachusetts  to  grant  divorcee." 
See  also  White  v.  WhUe,  105  Id.  325.  Section  76  of  part  second  of  the  con- 
■titation  of  New  Hampshire,  adopted  in  1792,  provides  that  "all  causes  of 
marriage,  divorce,  and  alimony,  •  *  •  shall  be  heard  and  tried  by  the 
■nperior  court  until  the  legislature  shall  by  law  make  other  provision." 
Chief  Justice  Parker,  delivering  the  opinion  of  the  court  in  the  case  of  Clark 
T.  Clark,  10  N.  H.  380,  385;  S.  C,  34  Am.  Dec.  165, 168,  said  in  reference  to 
this  section:  "That  the  provision  here  intended,  was  a  provision  by  ordinary 
l^gal  enactment,  for  the  action  of  some  judicial  tribunal,  is  not  to  be  doubted; 
and  this  gives  to  a  grant  of  a  divorce,  here,  the  character  of  a  judicial  pro- 
ceeding. The  legislature,  it  is  believed,  have  not,  since  that  period,  passed 
any  special  law  granting  a  divorce,  nor  is  it  supposed  to  be  within  their  con- 
stitutional power  so  to  do."  Massachusetts  and  New  Hampshire  must 
therefore,  be  added  to  those  states  in  which  legislative  divorces  are  uncon- 
stitutional. 

In  Maine  it  has  been  settled  that  the  le/^^islature  has  power  to  grant  divorces 
In  cases  where  the  supreme  judicial  court  has  no  jurisdiction,  but  that  in  all 
those  cases  in  which  that  court  has  jurisdiction,  the  legialatui-e  has  not  power, 
under  the  constitution,  to  grant  divorces  by  special  act:  Opinion  of  the  Judges, 
16  Me.  479;  Adams  v.  Palmer,  51  Id.  480.  In  Delaware  a  like  doctrine  seems  to 
have  been  established.  An  act  of  the  legislature  of  that  state,  passed  in  1832, 
provided,  "  that  the  superior  court  shall  have  the  sole  cognizance  of  granting 
divorces,  where  either  of  the  parties  had  a  former  wife,  or  husband,  living  at 
the  time  of  solemnizing  the  second  marriage;  or  where  either  of  the  parties 
■hall  be  willfully  absent  from  the  other,  with  the  intention  of  abandonment, 
three  years;  or  in  case  of  adultery;  or  where  the  male  party  is  actually  im- 
potent at  the  time  of  the  marriage;  or  in  case  of  extreme  cruelty."  Refer- 
ring to  this  act  Judge  Harrington,  delivering  the  opinion  of  the  court  in  Town' 
send  V.  Griffin,  4  Harr.  (Del.)  440, 446,  said:  "  Whilst  the  act  of  1832  remains 
in  force,  doubts  may  well  exist,  whether  the  general  assemby  has  power  by 
special  law  to  divorce  parties  for  any  of  the  causes  specified  in  that  act.  As 
to  all  other  cases,  it  may  have  been  wise  to  retain  the  power  in  the  legislature, 
for  there  may  exist  cases  of  a  character  improper  for  public  judicial  investiga- 
tion; and  also,  cases  so  special  in  their  circumstances,  as  not  to  fall  within 
any  dass  defined  by  general  law.     But  as  to  the  causes  of  divorce  mentioned 


Feb.  1848.]  Oaines  v,  Gaines'  Executors  and  HEiBa     4S9 

in  this  act,  there  can  be  no  doubt  that  pnblic  aad  private  convenience,  and 
Monomj,  as  well  as  general  principles  appertaining  to  the  investigation  of 
facts,  and  adjudication  of  cases  between  parties,  would  all  be  better  served 
by  a  judicial,  than  by  a  legislative  exercise  of  tins  power,'*  In  1876,  a  section 
was  added  to  part  3  of  article  6  of  the  constitution  of  Maine,  which  reads  as 
follows:  "  Sec.  13.  The  legislature  shall,  from  time  to  time,  provide,  as  far  as 
practicable,  by  general  laws,  for  all  matters  usually  appertaining  to  special 
or  private  legislation. "  This  section  seems  to  amount  to  a  constitutional  pro- 
hibition of  all  future  legislative  divorces  in  that  state. 

There  is  no  provision  relating  to  divorce  in  the  constitution  of  Rhode 
Island,  or  in  that  of  Vermont,  nor  do  we  find  any  cases  in  which  the  validity 
of  a  legislative  divorce  has  been  passed  upon  by  the  courts  of  either  of  these 
states.  Provision  has  been  made  in  both  of  them  for  the  granting  of  divoroes 
by  the  courts.  The  supreme  court  of  Connecticut,  in  the  case  of  Starr  v. 
Pease,  8  Conn.  541,  decided  that  a  legislative  divorce  was  valid  in  that  state, 
and  held  that  the  power  to  grant'divorces  was  not  taken,  by  the  constitution, 
from  the  legislature,  nor  vested  exclusively  in  the  judicial  department  of  the 
state  government.  In  the  subsequent  case  of  OuUford  v.  Od^ordy  9  Id.  321, 
the  validity  of  a  legislative  divorce  was  recognized.  Legislative  divoroea 
seem,  however,  in  this  state  to  have  fallen  into  disuse. 

In  the  Absence  of  Dikect  Pbohibition  by  the  state  constitution,  there  is 
no  doubt  that  its  legislature  has  power  to  grant  a  divorce  by  special  act: 
Cooley's  Const.  lim.  130,  6th  ed.;  1  Bish.  on  Mar.  and  Div.,  sec.  664,  6th 
ed.  At  the  time  of  the  first  settlement  of  this  country  the  power  to  grant 
divorces  a  xiiiculo  malrimofMii  in  England,  resided  in  the  parliament,  and  the 
legislatures  of  the  several  states,  after  the  revolution,  assumed  to  possess  the 
same  power  over  this  subject  that  was  possessed  by  the  British  parliament. 
It  wiU  be  seen  that  modem  thought  on  the  subject  is  in  entire  harmony  with 
the  following  views  of  Chancellor  Kent:  "  The  question  of  divorce  involves 
investigations  which  are  properly  of  a  judicial  nature,  and  the  jurisdiction 
over  divorces  ought  to  be  confined  exclusively  to  the  judicial  tribunals,  under 
the  limitations  to  be  prescribed  by  law:"  2  Kent's  Com.  106. 

Tkansikbs  in  Fraud  or  Right  of  Doweb:  See  Thayer  v.  Thayer^  39  Am. 
Dec.  211,  note  218;  Petty  v.  Petty,  Id.  501. 

Right  to  Aumony  Continues  only  during  Life  of  Husband:  Lockridgt 
V.  Loekridge,  28  Am.  Dec.  52. 

The  FBiNGirAL  case  is  cited  in  Allison  v.  LouiaviUe  H,  C,  ds  W,  E,  Co,,  9 
Bash,  254,  to  the  point  that  the  legislature  can  not  interfere  with  the  judicial 
department  of  the  state  in  the  exercise  of  its  right  to  determine  the  law  of 
existing  cases;  and  in  Cabell  v.  CabelTs  AdrnV,  as  not  only  not  qaestioning, 
bat  virtually  conceding  the  general  power  of  the  legislature  over  the  subject 
of  divoroes,  and  the  contract  of  marriage. 
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CaELISLE  V.  HOLTON. 

[8  LomaiAHA  AmfUAL,  48.] 
Daxagbs  fob  Collision  can  not  be  Recovered  when  the  plaintifF  did  not 
exhibit  a  proper  prudence  and  might  with  ordinary  care  have  avoided  it^ 
although  the  collision  was  caused  by  the  gross  fault  of  the  captain  of  the 
other  steamer. 

Appeal  from  the  fourth  district  court  of  New  Orleans.  The 
opinion  states  the  case. 

BandaU,  for  the  plaintiff. 

Bariletie,  for  the  defendants  and  appellants. 

By  Court,  Slidell,  J.  This  is  an  action  brought  by  the  plaint- 
iff, charterer  of  the  steamer  Edna,  against  the  master,  pilot,  and 
owners  of  the  steamer  Westwood,  to  recover  the  amount  of  dam- 
ages arising  from  a  collision.  The  plaintiff  alleges  that  the  offi- 
cers and  crew  of  the  Edna  did  everything  in  their  power  to  avoid 
a  collision,  and  were  not  guilty  of  any  fault;  and  that  the  col- 
lision and  loss  were  caused  by  the  negligence  and  unskillfulness 
of  those  in  charge  of  the  Westwood.  The  court  gave  the  plaint- 
iff judgment  for  three  hundred  and  twenty-six  dollars  and  fifty 
cents,  and  the  defendants  have  appealed. 

It  appears  that  these  steamers  were  making  a  trip  from  Bilozi 
to  New  Orleans,  each  having  a  considerable  number  of  passen- 
gers. The  Edna  left  Biloxi  a  short  time  before  the  Westwood, 
and  as  they  approached  the  entrance  of  Pass  Christian,  the  lat- 
ter attempted  to  pass  the  former,  coming  close  alongside  on  the 
starboard  or  shore  side — so  close  that  the  vessels  were  almost 
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touching.  A  witness,  who  was  a  passenger,  declared  that  he 
could  have  shaken  hands  with  a  person  on  the  other  boat.  Thej 
ran  in  this  position  for  about  an  hour,  the  passengers  convers- 
ing together  on  the  chances  of  a  collision,  and  the  women  and 
children  being  in  a  state  of  alarm.  At  length  the  bell  of  the 
Westwood  rang,  and  her  engine  stopped.  She  fell  nearly  astern; 
but  before  the  two  vessels  were  quite  clear,  the  engine  was  again 
in  motion,  and  the  former  position  was  resumed.  The  collision 
took  place  shortly  after,  by  the  Westwood  striking  her  bows 
against  the  Edna  on  the  after  part  of  the  wheel-house,  her  en- 
gine having  been  again  stopped  a  few  seconds,  but  too  late  to 
avoid  mischief.  The  wheel-house  and  wheel  of  the  Edna  were 
were  broken;  unable  to  proceed,  she  drifted  towards  the  shore, 
and  anchored  or  touched  the  bottom.  The  Westwood  proceeded 
0^  her  voyage,  offering  no  assistance.  At  the  entrance.  Pass 
Christian  is  a  mile  in  width,  and  the  two  boats  were  at  the  time 
of  the  collision  in  sight  of  the  wharf  at  Pass  Christian,  distant 
about  half  a  mile.  The  immediate  cause  of  the  collision  was 
considered  by  the  district  judge  as  left  in  doubt.  The  witnesses 
on  one  side  deposed  that  the  Westwood  sheered  into  the  Edsa, 
while  the  witnesses  on  the  other  side  as  positively  swore  that  it 
was  the  Edna  which  sheered  into  the  Westwood.  The  district 
judge  expressed  his  decided  censure  and  condemnation  of  both 
masters;  declaring  himself  satisfied  "  that  the  motive  with  the 
captains  was  to  reach  the  wharf  first  to  catch  the  passengers,  for 
which  purpose  they  recklessly  pressed  their  boats  regardless  of 
consequences."  •  He  gave,  however,  apparently  with  serious  re- 
luctance, a  judgment  in  favor  of  the  plaintiflf.  He  was  of  opin- 
ion that  an  attempt  to  pass  ought  not  to  be  made  in  a  narrow 
channel;  that  if  passing  was  justifiable,  it  should  have  been  at- 
tempted, not  by  running  inside  of  the  Edna,  but  by  giving  her 
a  sufficient  berth  and  running  to  seaward,  where  it  was  shown 
that  the  pass  was  a  mile  wide,  with  plenty  of  water.  /'  If,"  said 
the  judge, ''  she  chose  to  run  between  the  Edna  and  the  land  in 
the  inner  side  of  the  channel  for  the  purpose  of  first  reaching 
the  wharf,  she  risked  the  collision  which  has  taken  place,  and 
must  bear  the  consequences." 

We  entirely  concur  with  the  district  judge  in  the  view  he  has 
taken  of  the  facts  of  this  case,  but  are  unable  to  assent  to  the  legal 
conclusion  deduced  from  them.  It  may  be  conceded  that  the 
captain  of  the  Westwood  committed  a  gross  fault  in  running  his 
steamer  inside  of  the  Edna;  and  yet  it  by  no  means  follows  that 
the  plaintiff  should  be  maintained  in  his  action.     The  question 
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still  remains,  cotdd  the  plaintiff  with  ordinazy  care,  have  aToided 
the  collision  ?  Was  there  a  proper  pradence  exhibited,  under  the 
circumstances?  Such  a  prudence  as  must  be  exacted  from  eveij 
man,  and  especially  from  those  to  whom  the  lives  and  property 
of  others  are  intrusted?  The  district  judge  has  pioperly  char- 
acterized the  conduct  of  both  masters  as  censurable  and  reck  • 
less.  The  spectators  of  this  scene  had  been  expecting  a  collision 
for  some  time  previously,  and  its  danger,  instead  of  decreasing, 
was  becoming  more  imminent.  When  the  captain  of  the  Edna 
saw  that  the  rival  boat  was  pertinaciously  violating  the  usage 
and  pressing  for  the  inner  side  of  the  channel,  he  had  no  right 
obstinately  to  persevere  in  his  course,  because  the  other  party 
was  in  fault.  He  should  have  abandoned  his  course  and  yielded 
his  right,  in  order  to  secure  the  safety  of  his  vessel  and  passengers. 
There  is  not  the  slightest  reason  to  suppose  that  the  collisiqii 
might  not  have  avoided,  if  the  officers  of  the  Edna  had  chosen  to 
desist  from  the  race  in  which,  as  said  by  the  district  judge,  both 
parties  *'  recldessly  preserved  their  boats  regardless  of  conse- 
quences." 

We  held  in  Myers  v.  Ferry,  1  La.  Ann.  874,  that  a  party  can 
not  be  heard  as  plaintiff  who  has  contributed  to  the  collision 
by  his  own  negligence  or  improper  management;  and,  after  a 
careful  re-examination  of  the  authorities,  we  find  no  reason  to 
depart  from  the  doctrine.  In  Buiterfidd  v.  Forrester,  11  East, 
60,  the  rule  was  very  forcibly  stated  by  Lord  Ellenborough. 
The  defendant  had  put  an  obstruction  in  the  road,  over  which 
the  plaintiff  fell.  But  it  appeared  that  he  was  riding  with  great 
violence  and  want  of  ordinary  care;  otherwise  he  might  have 
avoided  the  obstruction.  It  was  then  said,  a  party  is  not  to 
cast  himself  upon  an  obstruction  which  has  been  made  by  the 
fault  of  another,  and  avail  himself  of  it,  if  he  do  not  himself  use 
common  and  ordinary  caution  to  be  in  the  right.  In  cases  of  per- 
sons riding  upon  what  is  considered  the  wrong  side  of  the  road, 
that  would  not  authorize  another  purposely  to  ride  up  against 
them.  One  person  being  in  fault  will  not  dispense  with  another's 
using  ordinary  care  for  himself.  Two  things  must  concur  to  sup- 
port this  action — ^an  obstruction  on  the  road  by  the  fatdt  of  the 
defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the  part 
of  the  plaintiff.  In  Handaysyde  v.  Wilson,  3  Car.  &  P.  628,  it 
wus  urged  by  counsel  that  there  was  no  law  of  the  sea  or  the 
road,  by  which  a  person  is  justified  in  adhering  to  a  particular 
course  where  it  will  be  productive  of  mischief;  and  the  court 
sustained  that  view. 
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In  Vanderphmk  y.  Miller,  1  Moo.  k  M.  170,  it  was  proved 
ihat  ifae  defendant's  yessel,  if  carefully  navigated,  might  have 
avoided  the  plaintiffs  vessel,  whicL  was  lying  at  anchor  in  the 
Thames.  But  there  was  also  evidence  that  the  whole  of  the 
czew  of  the  plaintiff's  vessel  were  below  at  the  time  of  the  acci- 
dent, and  that  if  any  of  them  had  been  on  deck,  they  might,  by 
a  slight  shifting  of  her  position  as  she  lay  at  anchor,  have 
avoided  the  shock,  and  the  accident  would  not  have  happened. 
Lord  Tenterden  told  the  jury  that  if  they  thought  there  was 
want  of  care  on  both  sides,  the  action  could  not  be  maintained. 
So  in  Luaford  v.  Large,  6  Oar.  &.  P.  421,  Lord  Denma/i  told 
the  jury  that,  to  find  for  the  plaintiff  they  must  be  satisfied  that 
the  plaintiff  was  not  in  fault,  and  did  not  contribute  to  his  mis- 
fortune by  his  improper  management  of  the  boat.  The  same 
doctrine  has  been  repeatedly  recognized  in  various  states  of  this 
Union,  and  in  this  state.  In  Fleytae  v.  Pontchartrain  Railroad 
Co.,  18  La.  339  [36  Am.  Dec.  668],  the  plaintiff's  action  was  for 
the  value  of  a  slave  killed  by  the  steam-car's  running  over  him. 
It  was  proved  that  the  slave  was  lying  upon  the  railroad,  either 
asleep  or  drunk.  It  was  also  not  improbable,  under  the  evi- 
dence, that  the  cars  could  have  been  stopped  before  reaching 
the  negro,  by  timely  effort.  But  the  court  gave  judgment  for 
the  defendants,  sayiug  that  if  the  slave  fell  asleep  on  the  road 
he  was  guilty  of  great  neglect,  and  if  he  was  disabled  ^om  tak- 
ing care  of  himself  by  intoxication,  his  owner  could  not  expect 
compensation  for  him.  So  also  in  Lesseps  v  Pontchartrain 
Railroad  Co,,  17  Id.  3G4,  where  the  evidence  was  that  a  slave, 
mules,  and  cart  were  run  over  and  destroyed,  through  the  fault 
and  folly  of  the  slave  in  driving  across  the  railroad  when  the 
'cars  were  approaching  and  near,  it  was  held  that  the  owner 
could  not  recover,  although  it  was  considered  that  the  defend- 
ants had  acted  indiscreetly,  in  running  their  cars  rapidly  in  a 
crowded  street. 

We  are  therefore  clearly  of  the  opinion  that  the  persistence  of 
the  plaintiff's  officers  and  crew  in  maintaining  a  hazardous  posi- 
tion under  the  circumstances  stated,  is  not  excused  by  the  gross 
fault  of  the  other  steamer.  Their  own  obstinacy  and  impru- 
dence must  be  considered  as  having  contributed  to  a  collision, 
which  with  ordinary  care  they  might  have  avoided.  The  prac- 
tice of  racing,  which  has  become  so  common  on  our  waters,  is, 
jn  our  opinion,  highly  dangerous  and  reprehensible;  and  when 
S  collision  takes  place  between  boats  thus  engaged,  they  must 
aok  eoEpeet  any  relief  at  our  hands. 
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It  is  therefore  decreed  that  the  judgment  oi  the  court  below 
be  reversed,  and  that  their  judgment  be  for  the  defendants,  with 
costs  in  both  courts. 


Liabilities  ov  Vessels  and  theib  Owners  for  Injuries  Caused  bt  Ck>i^ 
LisiON :  See  BroadtceU  v.  Stoigert^  45  Am.  Dec.  47,  and  note  discuBsing  thii 
■abject. 

Contributory  Neolioence,  Etfeot  ov  on  Right  ov  Action:  See  note  to 
Murray  v.  8,  C,  B.  /?.  Co.;  36  Am.  Bee.  286;  Fleytaa  v.  PonUhartrain  R,  R. 
Co.,  Id.  658;  Johnstm  v.  WhitefiM,  Id.  721;  Kennard  v.  Burton,  43  Id.  249. 
The  principal  case  was  cited  in  Weeks  v.  A''.  O.  <t*  C.  R,  R.  Co,,  32  La.  Ann. 
617,  to  the  point,  that  for  all  injuries  resnlting  from  the  negligence  of  another, 
and  to  which  the  party  injured  has  not  materially  contributed,  the  injured 
party  may  recover  all  such  damages  as  naturally  and  directly  flow  from  the 
negligence;  but  if  the  party  injured  contributed  to  produce  the  result  he  ie 
in  pari  deUeto  and  can  not  recover  damages  for  the  injury. 


Obebvt  v.  CuMMmoa 

[3  LounzAKA  ANinrAi.,  163.] 

BiABTER  HAS  AUTHORITY,    WHERE  VESSEL    IS  SCNK,    tO    employ    pcraOUB  tO 

recover  the  submerged  property,  in  the  absence  of  the  owners. 

Assessment  of  Salvage  where  thkiie  was  No  Express  Contract. — In 
the  absence  of  a  stipulation  as  to  the  rate  of  compensation,  the  law  im- 
plies a  promise  to  pay  a  reasonable  compensation.  The  things  to  be  taken 
into  consideration  in  estimating  the  compensation  discussed,  and  facts 
considered  in  which  an  allowauce  of  one  half  the  net  proceeds  of  the 
property  saved  is  reasonable. 

Decree  Which  Appears  to  have  Done  Justice  between  the  parties  will 
not  be  disturbed,  whether  the  district  judge  was  right  or  not  in  the  legal 
principles  which  he  applied  to  tlie  case. 

Appeal  from  the  first  district  court  of  New  Orleans.  The 
opinion  states  the  case. 

Upton  and  Frost,  for  the  plaintiffs 

Hunton  and  Grymes,  for  the  defendants  and  appellants. 

By  Court,  Slidell,  J.  The  steamer  Kodolph,  laden  with 
cotton,  was  sunk  in  Bed  river.  The  plaintiffs  at  the  time  were 
the  owners  of  a  steamer  called  the  Bell  Boat;  this  boat  was  fur- 
nished with  steam  pumps,  a  diving-bell,  submarine  armor,  and 
other  implements  adapted  to  the  recovery  of  property  submerged 
in  water,  and  was  emplo^'ed  in  that  business  on  the  Mississippi 
and  its  tributaries.  This  boat  happened,  at  the  time  of  the  dis- 
aster, to  be  in  the  Red  river,  some  fifty  miles  distant  from  the 
Rodolph.     A  messenger  was  dispatched  a  few  days  afterwards 
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to  obtain  her  assistance.  On  her  arriyal  at  the  wreck,  negotia- 
tions took  place  between  the  captain  of  the  Bodolph  and  the 
captain  of  the  Bell  Boat,  which  resulted  in  a  definite  agreement 
with  regard  to  the  compensation  for  raising  the  steamer;  but  as 
to  the  cotton,  it  was  vague.  Welch,  the  captain  of  the  Bodolph^ 
says,  in  substance,  that  the  understanding  was  that  for  saving 
the  cotton  they  were  to  be  entitled  to  the  same  compensation 
that  he,  Welch,  would  have  been  entitled  to,  if  he  had  saved  it. 
Another  witness  says,  the  words  used  by  Welch  were:  "I  will 
abandon  you  all  the  cotton  you  can  save."  Under  this  indefinite 
arrangement  the  intention  of  the  parties  seems  to  have  been 
that,  the  salvors  should  get  what  they  could  from  the  owners  of 
the  cotton,  and  look  to  them  only. 

The  district  judge  gave  the  plaintiffs,  as  the  remuneration  for 
their  services  in  saving  the  cotton,  one  half  of  its  net  proceeds, 
at  its  sale  in  New  Orleans,  at  auction,  under  a  consent  order; 
also  the  sum  of  six  hundred  and  eighiy  dollars,  the  amount  of 
freight  advanced  by  the  plaintiffs  for  bringing  the  cotton  from 
Bed  river  to  the  city.  From  this  decree  the  defendants  have 
appealed.  They  declare  their  willingness  to  pay  such  sum  as 
the  court  may  deem  a  reasonable  and  just  compensation  for  the 
services  rendered,  but  contend  that  the  allowance  made  by  the 
district  judge  was  extravagant,  and  that  he  erred  in  the  legal 
principle  advanced  in  his  opinion,  which  was,  *'  that  the  plaint- 
iffs ought  not  only  to  be  paid  a  fair  and  equitable  compensation 
for  their  labor  and  skill;  but  that  they  ought  to  be  liberally 
rewarded."  The  evidence  shows  that  the  current  of  the  Bed 
river,  at  the  place  of  the  disaster,  was  strong,  the  weather  in- 
clement at  the  time,  the  deposit  of  mud  upon  the  boat  and  cargo 
was  rapid,  and  the  difficulty  of  raising  the  submerged  boat  and 
cargo  such  that  the  loss  wotdd  have  probably  been  almost  total, 
but  for  the  interposition  and  services  of  the  plaintiffs.  The 
machinery  and  apparatus  are  proved  to  be  ingenious  and  costly. 
The  officers  and  crew  of  the  Bell  Boat  acted  with  zeal  and  fidel- 
ity«  under  circumstances  of  bodily  exposure  at  an  inclement 
season.  Their  labors  in  going  beneath  the  water  were  not  only 
arduous,  but  involved  some  personal  danger.  The  time  occu- 
pied in  raising  the  boat  and  cargo  was  about  four  weeks. 

The  question  has  been  pressed  at  bar  by  the  learned  counsel 
for  the  defendants,  whether  we  have  a  right,  in  the  case  of  salvage 
upon  inland  waters,  to  follow  the  rules  which  are  laid  down  by 
courts  of  admiralty  with  regard  to  maritime  salvage.  Those 
oourts  do  not  confine  themselves,  in  their  assessment  of  salvage, 
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• 
strictly  to  a  oompensation  for  work  and  labor  done;  bat  from 

oonfiddeiations  of  publio  policy,  the  interests  of  commeroey  the 
benefit  and  security  of  navigation,  and  the  Talae  of  human  life, 
estimate  a  salvage  reward  upon  an  enlarged  and  liberal  scale. 
We  have  searched  in  vain  for  authority  upon  this  question,  and 
shall  not  attempt  to  settle  it,  because  we  do  not  deem  it  indis- 
pensable for  the  determination  of  this  cause.  If  the  court  below 
has  not  in  fact  adjudged  more  than  a  reasonable  and  just  com* 
pensation,  we  have  no  right  to  disturb  the  decree.  The  captain 
of  the  Bodolph,  in  the  absence  of  the  owners  of  the  cotton,  had 
certainly  a  right  to  employ  the  services  of  the  plaintiflh  for  the 
recovezy  of  the  submeiged  property;  and  as  there  was  no  stipa* 
lation  of  a  rate  of  compensation  the  law  implies  a  promise  to 
pay  a  reasonable  compensation.  Now,  in  estimating  this  rea- 
sonable compensation,  we  may  consider  the  plaintifb'  outlay  far 
the  building  of  their  boat,  the  expense  of  the  officers  and  crew, 
the  infrequency  of  employment,  the  time  expended  in  saving 
property,  the  inefficiency  of  ordinary  means  to  accomplish  its 
recovery,  the  science  and  skill  exhibited  by  the  plaintiffii  in  the 
construction  and  use  of  the  apparatus,  the  bodily  exposure  and 
peril,  the  result  of  all  which  has  been  a  benefit  to  the  defendants* 
We  are  certainly  at  a  loss  to  see  why  skill  and  science  are  not 
to  be  taken  into  the  account  in  a  case  of  this  sort,  as  well  as 
mere  bodily  labor;  and  if  the  labor  was  under  circumstances 
accompanied  by  bodily  exposure  and  peril,  that  also  is  a  Jhir 
sabject  of  consideration.  Tested,  under  the  evidence,  by  this 
merely  equitable  standard,  and  throwing  out  of  view  any  con* 
siderations  of  public  policy  or  liberality,  we  can  not  say  that  the 
amount  adjudged  exceeds  a  fair  and  equitable  compensation ;  and 
as  the  decree  appears  to  us  to  have  done  justice  between  thepar* 
ties,  we  must  let  it  stand,  whether  the  district  judge  was  right 
or  not  in  the  legal  principles  which  he  applied  to  the  case. 

As  to  the  freight  paid  by  the  plaintiffs  for  bringing  the  cotton 
to  New  Orleans,  it  seems  to  us  high.  But  it  is  shown  that  the 
bales,  from  having  been  submerged,  were  saturated  with  mud  and 
water,  so  as  to  render  them  very  heavy  and  difficult  to  handle; 
and  the  district  judge  thought  himself  warranted  by  the  evi« 
dence,  in  considering  it  not  an  excessive  charge  for  conveying: 
cotton  in  that  condition. 

Judgment  affirmed. 

Imkatxsial  £aaoB8  do  fot  Warrant  a  Rbvbbsal:  liratJ^ori  Bridge 
Co.  V.  WUliams,  35  Am.  Bee.  166;  Union  Bank  v.  Lea,  41  Id.  276,  and  notaw. 
Bee  alBO  McKinney  v.  People^  43  Id.  66;  People  v.  Ounninghamt  Id.  700. 
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Ebwin  v.  Gommeboial  and  Railboad  Bank. 

13  LonZBIANA  AVNUAL,  186.] 

NsooTiABLB  Notes  can  be  Seized  in  Proceedings  under  Attachment 
only  by  taking  actual  possession  of  them,  or  by  attaching  them  in  the 
hands  of  a  person  who  holds  them  for  the  use  of  the  debtor.  The  mere 
service  of  copies  of  the  petition  and  attachment  upon  the  person  sought 
to  be  charged  as  garnishee  would  not  have  the  effect  of  attaching  the 
debt 

Whbbs  Writ  of  Attachment  Issued  without  Authoritt  of  Previous 
Order,  and  the  plaintiff  made  no  affidavit  of  the  facts  necessary  to  anthor- 
ice  the  granting  of  an  order,  and  the  bond  required  by  law  was  not  fur* 
nished,  it  is  a  mere  nnllity. 

tf  Taking  Out  New  Attaohmrnt,  the  Original  Writ  beino  Aban- 
doned, it  is  necessary  it  should  be  accompanied  with  all  the  formalities 
requisite  to  give  it  validity  as  a  separate  and  distinct  prooeeding;  neithsr 
the  oath,  the  order,  nor  the  bond  upon  which  the  first  attaohmsnt  issued* 
can  be  called  in  aid  of  the  second. 

Appsal  from  the  district  court  of  Madison;  the  opinion  states 
the  case. 

Amonett  and  Bemiss,  for  the  appellant. 

A.  Fierse,  Stacy^  Sparrow^  Snyder,  and  Thonuu,  for  the  de- 
fendants and  garnishees. 

By  Court,  Eing,  J.  In  June,  1842,  the  plaintiff  commenced 
this  action,  claiming  from  the  defendants  ten  thousand  dollars. 
He  allied  that  Parham  was  indebted  to  the  defendants,  prayed 
for  an  attachment,  and  that  Parham  be  made  a  party  as  gar- 
nishee, and  ruled  to  answer  the  interrogatories  annexed  to  the 
petition.  On  the  writ  which  issued  the  sheriff  returned,  that  he 
iLrfd  posted  up  a  certified  copy  of  it  at  the  door  of  his  office,  and 
served  another  on  Parham  personally.  Parham  appeared,  and, 
in  answer  to  the  interrogatories  propounded  to  him,  stated  that 
he  executed  several  notes,  negotiable  in  form,  payable  to  the 
order  of  J.  M.  Wall,  but  knew  not  where  they  were,  nor  by 
whom  they  were  owned;  that,  in  1839,  Wall  deposited  three  of 
these  notes  with  the  defendants,  as  collateral  security  for  a  debt 
which  he  owed  them;  and  that  he  was  not  aware  of  being  in- 
debted to  the  defendants.  No  further  action  was  taken  in  this 
suit  until  the  twenty-eighth  of  March,  1844,  when  the  plaintiff 
filed  a  supplemental  petition,  in  which  he  repeats  the  allegations 
of  tlie  original  petition  in  regard  to  the  indebtedness  of  the  de- 
fendants, and  their  domicile  in  Mississippi,  and  avers  that  Wall 
and  Johnson  are  largely  indebted  to  them.  He  concludes  with 
a  piiyer  that  the  defendants  be  cited;  that  general  whts  of  at^ 
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tachment  issue;  that  Wall  and  Johnson  be  made  parties,  as  gar- 
nishees, to  the  suit,  and  ruled  to  answer  certain  interrogatories 
propounded  to  them.  No  order  was  made  upon  this  petition, 
no  affidavit  was  appended  to  it,  and  no  bond  was  given  bj  the 
plaintiff.  The  clerk,  however,  issued  a  writ  of  attachment,  upon 
which  the  sheriff  returned  that  he  had  seized  a  note  of  Culbert- 
son's  on  file  in  the  suit  of  the  bank  against  Culbertson,  and  all 
the  interest  of  the  bank  in  that  suit.  Citations  also  issu^, 
which  were  served  on  the  defendants,  by  being  posted  up  at  me 
court-house  door,  and  upon  Wall  personally.  WaU  answered 
the  interrogatories  propounded  to  him,  but  these  it  will  not  be- 
come necessary  further  to  notice.  The  district  judge  rendered  a 
judgment  for  the  amount  claimed  in  favor  of  the  plaintiff,  and 
against  the  garnishees  Parham  and  Wall,  reserving  to  the  latter 
the  right  of  discharging  their  indebtedness  in  the  notes  or  cur- 
rency of  the  defendants;  and  the  plaintiff  has  appealed.  The 
defendants  and  garnishees  ask  for  the  dissolution  of  the  attach- 
ment, and  the  dismissal  of  the  action. 

It  has  been  repeatedly  held  that,  in  proceedings  under  attach- 
ment, negotiable  notes  can  only  be  seized  by  taking  actual  pos- 
session of  them,  or  by  attaching  them  in  the  hands  of  a  person 
who  holds  them  for  the  use  of  the  debtor:  Sheets  v.  Culver^  14 
La.  451  [33  Am.  Dec.  593];  KimbaU  v.  PlarU,  Id.  514.  The  mere 
service  of  copies  of  the  petition  and  attachment  on  Parham 
would  not  have  had  the  effect  of  attaching  the  debt,  even  if  his 
answers  had  disclosed  that  the  negotiable  notes  by  which  it  was 
evidenced  were  owned  by  the  bank.  But  his  answers,  which  are 
uncontradicted,  negative  the  fact  of  his  indebtedness  to  the  de- 
fendants. If  the  bank  continued  to  hold  the  notes  which  were 
deposited  three  years  previously,  which  is  not  shown,  they  were 
only  held  as  collateral  security.  Under  the  first  writ  of  attach- 
ment the  defendants  were  clearly  not  brought  into  court  by  the 
seizure  of  their  property,  and  they  made  no  appearance;  that 
proceeding  failed  altogether.  The  writ  was  returned,  and  never 
afterwards  acted  upon. 

If  it  be  conceded,  for  the  purposes  of  this  inquiry,  that  there 
as  a  seizure  under  the  second  writ  of  attachment,  that  pro- 
ceeding was  so  defective  as  to  involve  its  entire  nullity.  The 
writ  issued  without  the  authority  of  a  previous  order;  the  plaint- 
iff made  no  affidavit  of  the  facts  necessary  to  authorize  the 
granting  of  an  order,  and  the  bond  required  by  law  was  not  fur- 
nished. Any  one  of  these  omissions  would  have  been  fatal  to  the 
proceedings:  C.  P.,  arts.  239,  243,  245.    Although  the  plaintiff 
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terms  his  petition  a  supplemental  petition,  he  in  reality  insti- 
tuted a  new  and  distinct  proceeding,  in  which  he  prayed  for 
attachment  and  citations  to  the  defendants  and  garnishees.  He 
did  not  rely  upon  the  writ  originally  issued,  and  cause  a  further 
seizure  to  be  made  under  it;  nor  did  he  ask  merely  to  make  an 
additional  party  garnishee,  but  resorted  to  a  new  attachment. 
The  original  writ  was  entirely  abandoned;  and,  in  taking  out 
his  new  attachment,  it  was  necessary  that  it  should  have  been 
accompanied  with  all  the  formalities  necessary  to  give  it  validity 
as  a  separate  and  distinct  proceeding.  Neither  the  oath,  the 
order,  nor  the  bond  upon  which  the  first  attachment  issued,  can 
be  called  in  aid  of  the  second.  They  were  given  in  a  different 
proceeding  to  obtain  a  writ,  the  further  execution  of  which  was 
abandoned:  Pardee  y,  Cocke,  18  La.  484;  Erwiny.  Commercial 
&  R,  Bank,  12  Rob.  227. 

Other  irregularities  have  been  suggested,  which  it  becomes 
unnecessary  to  consider.  The  defendants  were  not  brought  be- 
fore the  court,  and  no  valid  judgment  could  have  been  rendered 
against  them  or  against  the  garnishees.  The  record  furnishes 
no  grounds  for  remanding  the  cause. 

It  is  therefore  ordered  that  the  judgment  of  the  district 
court  be  reversed,  and  that  the  plaintiff's  action  be  dismissed 
as  in  case  of  nonsuit;  the  appellant  paying  the  costs  of  both 
courts. 


Actual  Seizitrb  Necessary  to  Levy  of  Personalty  Generally:  See 
Trov'dlo  V.  Tilford,  31  Am.  Dec.  484,  and  note;  State  v.  PooTy  34  Id.  387; 
the  officer  need  not  actually  handle  the  goods  attached,  but  he  must  be  in 
view  of  them,  with  the  power  of  controlling  theni  and  taking  them  into  pos- 
session: Nichols  V.  Patient  36  Id.  713.  And  retention  of  possession  is  neces- 
sary' to  the  continuance  of  the  attachment,  unless  the  property  is  receipted 
for:  }Ve8ton  v.  Dorr^  43  Id.  259,  and  the  cases  cited  in  the  note.  The  subject 
of  the  origin  and  general  nature  of  the  attachment  lien  is  discussed  in  the 
note  to  Franklin  Bank  v.  Bachelder,  39  Id.  601. 

Practice  on  Issuing  of  Attachment,  Various  Questions  concerninox 
See  Stone  t.  Magruder,  32  Am.  Dec.  177;  Comstock  v.  Rayfxnd,  40  Id.  102; 
Van  EUen  v^  Hurst,  41  Id.  748;  Bigga  v.  Garrard,  44  Id.  778. 


Laooste  v.  Harpeb. 

[3  LOUIBIAMA  Anmual,  385.} 

Notice  of  Protest  for  Non-payment  must  be  Given  to  a  drawer,  who 

has  funds  in  the  drawee's  hands  at  the  maturity  of  the  bill,  even  if  tha 

funds  be  insufficient  to  cover  the  bill. 
Am.  Dbo.  Vol.  XLVIII— 29 
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To  Bkueve  Holder  vbom  Nbcessitt  of  Giying  Notice  x)f  Protest  for 
non-payment,  in  irach  a  case,  something  equivalent  to  an  express  agree- 
ment to  waive  notice  is  required;  it  is  not  enough  to  show  that  in  its  in- 
ception, the  bill  was  accepted  for  the  accommodation  of  the  drawer. 

Appeal  from  the  district  court  of  Concordia.  The  opinion 
states  the  case. 

Shaw,  Stacy,  and  Sparrow,  for  the  plaintiff. 

T,  P.  Farrar,  for  the  defendants  and  appellants. 

By  Court,  Sudell,  J.  This  action  is  brought  to  recover  from 
the  succession  of  B.  L.  Smith  the  amount  of  a  protested  bill  of 
exchange  for  two  thousand  two  hundred  and  seventy-seven  dol- 
lars, dated  Natchez,  the  eleventh  of  October,  1836,  drawn  by 
the  deceased  on  Brander,  McKenna  &  Wright  of  New  Orleans, 
and  by  them  accepted,  payable  fifteen  months  after  date,  in 
favor  of  William  Harris,  and  by  him  indorsed.  It  is  credited 
with  six  hundred  dollars,  paid  by  the  acceptors  on  the  tenth  of 
August,  1838. 

This  case  was  before  the  supreme  court  some  years  since,  and 
is  reported  in  12  Bob.  232.  It  was  then  held  that  Smith  was 
not  duly  notified  of  the  protest  for  non-payment.  But,  under 
the  evidence  then  presented,  the  court  was  of  the  opinion  that 
the  drawer  was  not  entitled  to  notice.  The  bill  was  considered 
purely  as  an  accommodation  bill;  and  although  it  appeared 
that,  in  1836  and  1837,  the  relation  of  planter  and  factor  bad 
existed  between  Smith  and  Brander,  McKenna  &  Wright,  the 
court  considered  it  as  proved  that  he  had  no  funds  in  their 
hands  at  the  maturity  of  the  draft,  although  he  had  undertaken 
to  provide  funds.  The  court  also  observed  that,  it  had  not  been 
shown  that  the  commercial  dealings  between  them  were  kept  up 
to  the  maturity  of  the  bill,  so  as  to  justify  or  render  probable 
the  expectation  that  they  might  possibly  have  any  funds  belong- 
ing to  him  to  any  amount.  The  court,  therefore,  concluded 
that  the  drawer  was  not  discharged  for  want  of  notice,  but  re* 
manded  the  cause  mainly  on  account  of  a  plea  of  prescriptiony 
which  was  first  set  up  in  that  court.  *  In  doing  so,  however,  the 
whole  case  was  left  open,  as  was  expressly  stated. 

At  the  second  trial  an  account  was  offered  in  evidence  by  the 
plaintiff,  which  establishes  the  fact  that,  on  the  first  of  July, 
1837,  there  was  a  balance  in  the  hands  of  Brander,  McKenna  & 
Wright,  to  the  credit  of  Smith,  of  eight  hundred  and  eighty* 
three  dollars  and  twenty-four  cents.  In  this  account  the  accept* 
ance  of  this  bill  of  two  thousand  seven  hundred  and  seventy* 
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seven  dollars  and  BeYenty-seven  cents,  then  not  due,  is  both 
debited  and  credited,  and,  at  the  foot  of  the  account,  after  strik* 
ing  the  cash  balance  of  eight  hundred  and  eighty-three  dollars 
and  twenty-four  cents  in  favor  of  plaintiffs,  as  of  the  first  of  July, 
1837,  is  added  a  memorandum:  To  amount  draft  outstanding, 
due  twenty-fourth  January,  1838,  seven  thousand  two  hundred 
and  seveniy-seven  dollars  and  seventy-seven  cents.  So  that 
there  were  on  that  day  funds  in  the  hands  of  the  drawees  to  the 
amount  of  that  balance,  which,  if  not  subsequently  absorbed, 
would  go,  pro  tanto,  towards  paying  the  bill.  There  is  nothing 
before  us  to  authorize  the  belief  that  this  fund  of  eight  hundred 
and  eighty-three  dollars  and  tweniy-f  our  cents  was  withdrawn 
before  the  bill  matured.  On  the  contrary,  the  plaintiff  has  pro- 
duced a  witness  who  states  that,  on  behalf  of  Brander,  McEenna 
&  Wright,  he  presented  this  very  account  to  Smith,  in  De9em- 
ber,  1840,  or  January,  1841.  We  are  not  aware  of  any  author- 
ity, extending  the  exemption  of  the  necessity  of  notice,  to  cases 
where  the  drawee  had  funds  in  his  hands  at  the  maturity  of  the 
bill.  Even  if  the  funds  be  insufficient  to  cover  the  bill,  the 
drawer  is  entitled  to  notice  of  dishonor.  To  relieve  the  holder 
from  the  duiy  of  notice  in  such  a  case,  we  should  require  some- 
thing equivalent  to  an  express  agreement  to  waive  notice.  It 
certainly  is  not  enough  to  show  that,  in  its  inception,  the  bill 
was  accepted  for  the  accommodation  of  the  drawer:. Story  on 
Bills,  sec.  311;  Chitty,  478.  We  do  not  wish,  however,  to  be 
considered  as  saying,  that  we  regard  this  bill  as  having  been,  in 
its  inception,  purely  an  accommodation  bill.  The  drawees  were 
the  factors  of  the  drawer,  a  cotton  planter.  It  seems  that  ship- 
ments of  cotton  were  made  by  him,  before  and  after  this  bill 
was  drawn;  and  on  the  other  hand,  several  remittances  were 
made,  by  them  to  him,  of  plantation  supplies.  An  interest  ac- 
count was  kept,  commissions  were  charged,  and  the  case  pre- 
sents the  usual  features  of  the  relation  of  planter  and  factor. 

Evidence  was  offered  to  prove  acknowledgments  of  his  liabil- 
ity by  Smith,  and  promises  to  pay  after  the  maturilj^  of  the  bill. 
This  testimony  is,  in  many  respects,  loose,  is  not  free  from  in- 
consistency, and  as  a  whole  is  unsatisfactory  to  our  minds,  and 
has  left  us  in  doubt  as  to  the  true  merits  of  this  cause.  But  as 
it  appears  to  have  produced  conviction  in  the  mind  of  the  dis- 
trict judge,  we  have  determined  to  remand  the  cause  for  a  new 
trial,  and  will  leave  the  whole  case  open. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial;  the 
appellees  paying  the  costs  of  the  appeal. 


452  Marsh  v.  Small  [Louisiaaay 

Want  of  Funds  of  Drawer  in  Drawee's  Hands  Excuses  Notice: 
Hubble  Y.  Fogartie,  45  Am.  Dec.  775,  and  note;  but  the  drawer  is  presumed 
to  have  funds  in  the  hands  of  the  drawee,  until  the  contrary  is  proved:  Rfx^ 
V.  Bank  of  Kentucky^  39  Id.  479. 

Notice  where  there  was  an  Accommodation  Indorsement  or  Ao- 
CEFTANCE:  See  Warder  v.  Tucker t  5  Am.  Dec.  62;  SmWi  v.  McLean^  7  Id. 
693;  Buck  v.  Cotton,  Id.  251;  Knoxv.  Dixon,  23  Id.  488;  N,  O.  Savings  Bank 
v.  Harper,  43  Id.  226. 

Necessity  and  Sufficienct  of  Protest:  See  note  to  Dupr6  v.  Bichard^ 
43  Am.  Deo.  214,  discussing  this  subject. 


Maksh  v.  Small. 

[8  LOUIBIAHA  Anmuai.,  403.] 

Holder  of  Check  Previously  Lost,  and  Payable  to  Bbabxb,  is  entitled 
to  recover  from  the  drawer,  where  it  was  received  in  the  nsual  course  of 
business  and  in  payment  for  merchandise  bought  at  the  time,  when  the 
general  custom  was  to  receive  checks  for  merchandise,  and  it  was  only 
offered  as  an  alternative  after  the  bills  of  western  banks  were  refused  in 
payment.  In  such  a  case  no  negligence  has  been  disclosed  from  which 
bad  faith  can  be  inferred,  and  the  holder  is  entitled  to  be  protected, 
though  the  check  may  have  been  lost  or  stolen. 

Appeal  from  the  fourth  dlBtrict  court  of  New  Orleans.  The 
opinion  states  the  case. 

T.  B.  Wolfe,  for  the  plaintiffs. 

DufowTy  for  the  defendants  and  appellants. 

By  Court,  Eino,  J.  This  suit  is  instituted  upon  a  check, 
drawn  by  the  defendants,  payable  to  the  bearer.  The  defense 
is  that  the  check  was  lost,  and  received  by  the  plaintiff  incau- 
tiously, not  in  the  usual  course  of  trade,  and  under  circum- 
stances of  suspicion  which  should  have  excited  inquiiy.  A 
judgment  was  rendered  in  favor  of  the  plaintiffs  in  the  court  be* 
low,  and  the  defendants  have  appealed. 

It  appears  that  the  bearer  of  the  check  lost  it  about  eleven 
o'clock  in  the  morning,  and  immediately  stopped  its  payment  at 
the  banking-house  on  which  it  was  drawn,  and  gave  public  no- 
tice of  the  loss.  At  about  two  o'clock  of  the  same  day,  a 
stranger  presented  himself  at  the  commercial  house  of  the 
plaintiffs,  purchased  a  lot  of  rosin  for  about  thirteen  dollars, 
and  offered  payment  in  western  country  bills,  which  were  re- 
fused. The  stranger  then  produced  the  check  in  question,  say- 
ing that  it  was  all  the  money  he  had.  It  was  received,  and  after 
deducting  the  price  of  the  rosin,  seventy-two  dollars  and  eighty 
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cents  in  cash,  and  a  check  for  two  hiindred  and  seventy  dollars, 
were  returned  to  the  stranger.  Upon  presenting  the  check  now 
in  suit,  payment  was  refused  by  the  banker.  The  plaintiffs 
thereupon  stopped  the  payment  of  the  check  which  they  had 
given,  warned  the  public,  by  notices  inserted  in  a  newspaper, 
not  to  receive  it,  and  took  possession  of  the  rosin.  The  check 
given  by  the  plaintiffs  had  not  been  paid,  nor  had  it  reappeared 
up  to  the  date  of  the  trial  in  the  lower  court. 

The  only  question  presented  is,  whether  the  plaintiffs  took  the 
check  under  circumstances  which  precluded  a  recovery.  It  was 
received  by  them  in  the  usual  course  of  their  business,  and  in 
payment  of  a  debt  contracted  at  the  time.  The  circumstances 
under  which  it  was  offered  were  not  such  as  to  excite  suspicion, 
nor  put  the  plaintiffs  on  inquiry  whether  the  person  presenting 
it  was  the  bona  fide  holder.  The  receipt  of  checks  drawn  by 
others  than  the  holders,  in  payment  of  merchandise,  appears  to 
be  of  daily  occurrence.  The  judge  states  that  one  of  the  wit- 
nesses'deposed  that  he  had  received  as  many  as  thirty  such  in 
one  day.  If  this  be  true,  they  constitute  a  large  proportion  of 
the  circulating  medium  used  in  the  daily  trade  of  the  city. 
When  this  universal  usage  is  considered,  the  offer  of  such  a 
check  would  not  of  itself  necessarily  excite  the  inquiry  of  the 
most  prudent  and  cautious.  The  further  fact,  that  bills  of 
western  banks  were  first  offered  in  payment,  and  that  the  check 
was  only  offered  as  an  alternative  when  the  bills  were  refused, 
was  well  calculated  to  disarm  suspicion.  No  negligence  has 
been  disclosed  from  which  bad  faith  can  be  inferred;  and,  in 
Buch  cases,  the  holder  is  to  be  protected,  although  the  note  or 
check  may  have  been  lost  or  stolen :  Story  on  Prom.  Notes,  sees, 
197,  382,  and  the  authorities  there  cited. 

In  the  court  below  the  parties  consented  that  the  equity  of  the 
case  should  be  gone  into,  and  the  judge  rendered  a  decree  in 
favor  of  the  plaintiffs  for  the  amount  of  the  check,  to  be  satis- 
fied by  the  defendants  reimbursing  to  the  plaintiffs  the  amount 
actually  paid  by  them,  and  indemnifying  them  against  the  ap> 
pearance  of  the  check  for  two  hundred  and  seveniy  dollars, 
which  fully  meets  the  justice  of  the  case. 

Judgment  afiSrmed. 

HoLDSBS  OF  Lost  or  Stolen  Notes,  Rights  or:  See  BeUzhoover  v.  Black' 
itoek,  27  Am.  Deo.  330;  Vahrin  v.  Hofmn^  28  Id.  125. 
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Bulk  that  Patmjent  by  D&awee  Abscits  Genuuteness  of  Dkawkr'b  Sui- 
NATUBB,  and  that  the  drawee  is  legally  estopped  from  dispnting  it,  is,  ia 
a  qualified  sense,  true;  and  the  holder,  it  seems,  is  peimitted  to  profit  bj 
the  accidental  payment,  thongh  the  drawer's  name  be  forged,  when  there 
has  been  an  interval  between  payment  and  notice  to  him  of  the  forgaryy 
and  his  situation  has  been  altered  to  his  prejudice,  either  in  fact  or  in 
legal  presumption. 

AocEPTA^'CE  OF  BiLL  IS  KOT  Abmzssion  OF  Payes%  Sionatubb;  and  if  sued 
upon  his  aooeptance,  the  acceptor  has  a  right  to  insist  upon  proof  of  the 
payee's  signature. 

Bona  Fide  Holder  of  Bill  Patablb  to  Fictitious  Persons,  ignorant  of 
the  facts,  may  recover  against  an  acceptor  who  knew  that  the  payee  mm 
a  fictitious  person;  but  an  acceptance,  without  knowledge  by  the  acceptor 
of  the  fictitious  character  of  the  bill,  would  give  no  remedy^  and  be  oooi- 
pletely  void. 

IVDOBSEES  of  Patees  OF  Draft  ABE  Reqarded  AS  Represbntino,  at  least, 
if  not  warranting,  that  the  persons  named  as  payees  negotiated  the  draft, 
and  that  their  Indorsement  was  genuine  and  true,  from  their  indorsement 
of  the  draft  and  presentation  of  it  for  payment. 

Money  Paid  on  Draft  where  Drawer's  and  Payee's  Names   werb 
Forged  may  be  recovered  back  by  drawee  from  an  indorsee  to  whom  it 
was  paid,  on  his  indorsement  and  presentation  of  it  for  payment,  there 
having  been  no  delay  in  discovering  and  giving  notice  of  the  fraud,  and' 
demanding  the  return  of  the  money. 

Appeal  from  the  fourth  district  court  of  New  Orleans.  The 
opinion  states  the  case. 

Bradford,  for  the  plaintiffs. 

Orimes  and  Eahey^  for  the  defendants  and  appellants. 

By  Court,  Slidell,  J.  This  is  an  action  to  recover  from  the 
defendants  the  amount  of  a  bill  of  exchange  for  two  thousand 
eight  hundred  and  fori^y-seven  dollars  and  fifty  cents,  drawn  in 
the  name  of  F.  D.  Conrad,  upon  the  plaintiffs,  to  the  order  of 
Messrs.  Pike  &  Hart,  indorsed  in  the  name  of  the  payees  in 
blank;  also,  by  L.  B.  Belgrove,  W.  A.  Britton  &  Co.,  and  by 
J.  Coming  &  Co.  The  bill  was  at  sight,  and  dated  at  Baton 
Eouge,  the  fourth  of  February,  1847.  It  was  paid  by  the 
plaintiffs  to  Coming  &  Co.,  on  the  twelfth  day  of  February, 
1847.  The  signatures  of  Conrad,  and  of  Pike  &  Hart,  were 
both  forgeries. 

It  appears  that,  in  1847,  a  person  calling  himself  BelgroTa 
was  introduced  to  Conrad,  a  planter  living  in  Louisiana,  by  a 
letter  from  Henry  Clay;  who  stated  that  Belgrove  had  been  in* 
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troduced  to  him  by  Abbott  Lawrence,  and  was  desirous  to  ob- 
tain information  in  relation  to  the  culture  of  sugar.     Belying 
upon  this  introduction,  Conrad  entertained  him  at  his  planta- 
tion; and  while  there,  from  a  conversation  between  Conrad  and 
a  member  of  the  firm  of  Pike  &  Hart,  Belgrove  ascertained  that 
there  was  some  business  relations  between  Conrad  and  Pike  & 
Hart,  and  that  McCall  &  Adams  were  Conrad's  factors.     A  few 
days  afterwards  Belgrove  went  to  Natchez,  and  there,  through  a 
letter  of  introduction  from  Mr.  Clay,  obtained  the  acquaintance 
of  a  gentleman  who  introduced  him  to  Duncan,  a  planter  living 
in  that  viciniiy.     He  stated  to  this  person  that  he  wished  to 
negotiate  a  draft  on  New  Orleans,  and  was  accompanied  by  him 
to  the  office  of  Britton  &  Co.,  bankers  at  Natchez.    Duncan 
stated  to  Britton  &  Co.  that  Belgrove  had  brought  letters  from 
Henry  Clay,  and  upon  their  inquiring  whether  the  bill  was  all 
correct,  replied:  **  I  have  no  doubt  it  is."    Britton  &  Co.  then 
cashed  the  bill,  and  Belgrove  left  Natchez  a  day  or  two  after* 
wards,  and  has  not  since  been  heard  of.     Britton  &  Co.  in- 
dorsed, and  have  remitted  the  bill  to  the  defendants,  who  re- 
ceived it  on  the  twelfth  of  February,  1847,  and  having  indorsed 
it  in  blank,  presented  it  for  payment  by  their  clerk  to  Adams, 
one  of  the  plaintiffs.     Adams  said  he  had  no  advice  of  it,  and 
asked  the  clerk  to  leave  it;  that  he  would  see  his  partner,  and 
if  it  was  right  would  send  a  check.     At  three  o'clock  on  the 
same  day,  Adams  brought  a  check  of  McCall  &  Adams  for  the 
amount,  and  stated  that  Conrad  had  no  authority  to  draw  the 
draft,  his  crop  not  being  in  hand,  and  that  he  would  write  him 
a  letter  censuring  him.     It  does  not  appear  that,  in  presenting 
or  receiving  payment  of  the  bill.  Coming  &  Co.  held  themselves 
out  as  other  than  principals.     On  the  fourteenth  of  February, 
McCall  &  Adams  wrote  a  letter  to  Conrad  informing  him  that 
they  had  paid  the  draft.     Conrad  immediately  sent  a  special 
messenger  to  McCall  &  Adams,  to  inform  them  that  he  had  not 
drawn  such  a  draft.     This  messenger  reached  New  Orleans  with 
all  possible  despatch,  and  sooner  than  a  letter  could  have 
reached  the  city  by  mail;  and  immediately  upon  reception  of 
this  information,  to  wit,  on  the  eighteenth  of  February^  the 
plaintiffs  communicated  it  to  the  defendants,  and  asked  the  re- 
turn of  the  money,  which  the  defendants  declined.     The  de- 
fendants gave  Britton  &  Co.  credit  on  account  for  the  amount 
of  the  draft;  and  subsequently,  after  notice  of  the  forgery,  paid 
it  over  to  Britton  &  Co. 
The  forgery  of  both  names  is  conclusively  established.     That 
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of  the  drawer  bore  some  resemblance,  it  is  proved,  to  the  genu- 
ine signature  of  Conrad,  but  was  a  bad  inxitation.  That  of  the 
first  indorser  bore  no  semblance  to  the  genuine  signature. 
The  good  faith  of  the  plaintiffs,  of  the  defendants,  and  of 
Britton  &  Co.  is  entirely  unimpeached.  But  it  was  asserted  by 
the  defendants  in  argument,  that  there  was,  under  the  circum- 
stances, gross  negligence  on  the  part  of  the  plaintiffs  in  paying 
the  bill,  and  that  there  was  also  gross  and  unnecessary  delay 
and  negligence  in  discoyering  and  communicating  the  fact  of 
the  forgery.  Upon  these  charges,  we  premise  that  the  latter 
appears  entirely  untenable;  as  to  the  former,  there  seems  to  us 
to  have  been  an  oyerconfidence  on  the  part  of  the  plaintiffs, 
amounting  perhaps  to  imprudence,  but  not  amounting  to  gross 
negligence.  The  indiscretion  is  much  palliated  by  the  consid- 
eration that  Conrad  was  not  a  merchant  but  a  planter;  one  of  a 
class  not  punctual  in  their  advices.  As  regards  the  signature  of 
the  drawer,  it  is  obvious  that  their  suspicions  were  not  in  the 
least  excited  on  that  score;  and  it  is  not  shown  that  the  relations 
between  him  and  the  plaintiffs  had  been  so  intimate  and  so 
frequent,  as  to  have  given  that  familiarity  with  his  signature 
which  should  have  led  them  to  pronounce  the  draft  a  forgery. 

The  question  presented  by  this  case  is  certainly  perplexing. 
In  deciding  it  we  are  not  aided  by  any  conclusive  and  direct 
authority,  and  must  seek  its  solution  by  the  application  of  gen- 
eral principles  and  by  a  consideration  of  those  rules  pertinent 
to  the  subject,  which  are  peculiar  to  bills  of  exchange.  It  is  per- 
haps a  safe  starting  point  in  our  investigation  to  consider  what 
would  have  been  the  rights  of  the  plaintiffs,  had  the  forged  instru- 
ment upon  which  they  made  the  payment  not  been  a  bill  of  ex- 
change, but  one  falling  within  the  domain  of  ordinary  rules.  Thus 
let  us  suppose  that  Belgrove  had  forged  an  order  of  Conrad  upon 
McCall  &  Adams,  his  factors,  to  deliver  to  Pike  &,  Hart,  or  their 
order,  fifty  hogsheads  of  sugar;  and  had  also  forged  the  signature 
of  Pike  &  Hart  to  a  transfer  of  the  instrument;  that  he  had 
transferred  it  to  Britton  &  Co.,  who,  in  their  turn,  had  trans- 
ferred it  to  Coming  &  Co. ,  and  that  Coming  &  Co. ,  on  presen- 
tation of  the  order,  had  received  the  sugar,  and  that,  upon 
discovery  of  the  forgery,  a  prompt  call  had  been  made  upon 
Coming  &  Co.  to  restore  the  sugar,  and  they  had  refused — could 
McCall  &  Adams  have  recovered  its  value  from  them?  The 
prompt  answer  to  this  inquiiy  would  not  admit  of  a  doubt.  The 
payment  would  have  been  made  in  error.  They  would  be  con- 
sidered as  having  made  it  solely  upon  the  belief,  created  by  the 
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forged  order,  that  they  were  complying  with  the  request  of  their 
principal. 

'*  He  who  receives  what  is  not  due  to  him,  whether  he  re- 
ceives it  through  error  or  knowingly,  obliges  himself  to  restore 
it  to  him  from  whom  he  has  unduly  received  it."  "He  who 
has  paid  through  mistake,"  says  the  code,  ''believing  himself  a 
debtor,  may  reclaim  what  he  has  paid."  "  To  acquire  this  right, 
it  is  necessary  that  the  thing  paid  be  not  due  in  any  manner, 
either  civilly  or  naturally.  A  natural  obligation  to  pay  will  be 
sufficient  to  prevent  the  recovery."  "That  which  has  been  paid 
in  virtue  of  a  void  title  is  also  considered  as  not  due :"  Civil 
Code,  arts.  2279,  2280,  2281,  2283.  Here  all  the  circumstances 
concur  which  the  law  requires  to  authorize  the  relief.  Mistake, 
for  McCall  &  Adams  believed  the  order  genuine;  an  absence 
of  all  civil  or  natural  obligation,  for  their  duty  was  only  to  Con- 
rad; and  a  void  title,  the  instrument  being  forged.  The  articles 
we  have  cited  confer  a  right  to  recover  back  upon  him  who  has 
paid  what  was  not  due,  and  impose  the  correlative  duty  on  him 
who  has  unduly  received  to  restore;  and  the  knowledge  or  the 
ignorance,  the  fraud  or  the  good  faith,  of  the  party  so  unduly 
receiving,  is  immaterial.  The  obligation  rests  upon  that  great 
rule  of  natural  equity:  "Nemineni  cum  alterius  detrimento  et 
injuria  fieri  locupleiiorem"  It  is  true  that  the  question  is, 
which  of  two  innocent  parties  is  to  bear  the  loss;  but  the  loss 
had  already  fallen  upon  the  holders  before  they  presented  the 
forged  order;  and  they  could  not  equitably  ask  to  shift  that  loss 
to  another,  through  that  person^s  mistake.  In  legal  contempla- 
tion McCall  &  Adams  would  be  regarded  as  never  having  con- 
sented to  the  delivery  of  the  property;  for  he  does  not  consent 
who  consents  in  error. 

In  the  supposed  case  we  hold  it  to  be  clear  that,  upon  prin- 
ciples of  natural  equity,  and  under  the  express  rules  of  law, 
McCall  &  Adams  would  be  entitled  to  relief.  And  if  so,  it  is  ob- 
vious that  they  must  be  relieved  in  the  present  case,  unless  the 
peculiar  nature  of  the  transaction,  as  growing  out  of  a  bill  of 
exchange,  subjects  them  to  some  technical  rules  which  forbid 
the  application  of  the  ordinary  standards  of  justice  and  legal 
obligation.  We  think  it  was  fairly  put  by  the  plaintiflTs  coun- 
sel that,  if  the  cause  is  to  be  withdrawn  from  the  operation  of 
general  principles  and  they  are  subjected  to  the  burden  of  tech- 
nical rules,  they  are  also  entitled  to  the  advantage  of  such  rules. 

The  rule  which  is  invoked  against  the  plaintiffs  is,  that  pay- 
ment by  the  drawee  admits  the  genuineness  of  the  drawer'n 
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signatare,  and  the  drawee  is  legally  estopped  from  disputing  it. 
The  rule,  in  a  qualified  sense,  is  true.  The  holder,  it  seems,  is 
permitted  to  profit  by  the  accidental  payment,  though  the 
drawer's  name  be  forged,  when  there  has  been  an  interval  be- 
tween payment  and  notice  to  him  of  the  forgeiy,  and  his  situiet- 
tion  has  been  altered  to  his  prejudice,  either  in  fact  or  in  legal 
presumption.  But  on  the  other  hand,  acceptance  is  not  an  ad- 
mission of  the  payee's  signature.  Here  a  technical  rule  comes 
in  aid  of  the  acceptor.  If  sued  upon  his  acceptance,  even  if 
estopped  from  disputing  the  signature  of  the  drawer,  he  has  a 
right  to  insist  upon  proof  of  the  payee's  signature.  The  very 
rule  which  concludes  him  as  to  the  genuineness  of  the  drawer's 
signature  and  supposes  that  signature  to  be  genuine,  places  him 
in  the  attitude  of  one  who  is  really  ordered  to  pay  to  the  payee 
named  in  the  bill,  or  his  order.  How,  then,  can  the  holder 
of  a  bill,  upon  which  the  payee's  indorsement  is  forged,  recover 
from  the  acceptor,  who  can  be  considered  only  as  having  admit- 
ted the  genuineness  of  the  drawer's  signature?  Tested,  there- 
fore, by  technical  rules,  it  seems  to  us,  it  would  be  impossible 
to  condemn  McCall  &  Adams,  were  this  a  suit  against  them 
upon  the  bill  as  acceptors.  An  acceptance  is,  an  engagement 
to  pay  according  to  the  tenor  of  the  bill.  But  the  tenor  of 
the  bill  was,  **pay  to  Pike  &  Hart,  or  their  order,"  and  Pike 
&  Hart  have  never  ordered  its  payment  to  Coming  &  Co. 

But  it  is  said  that  Pike  &  Hart  never  had  any  interest  in  the 
bill,  and  must  be  regarded  as  fictitious  payees.  If  they  be  so 
regarded,  that,  still,  would  not  authorize  a  recovery  against  Mc- 
Call &  Adams,  had  they  accepted.  For  the  rule  with  regard  to 
fictitious  payees  has  only  been  carried  to  this  extent,  that  the 
bona  fide  holder  of  such  a  bill,  ignorant  of  the  facts,  may  re- 
cover against  an  acceptor  who  knew  that  the  payee  was  a  ficti- 
tious person.  The  use  of  such  names  has  been,  indeed,  highly 
censured,  and  an  acceptance,  without  knowledge  by  the  ac- 
ceptor of  the  fictitious  character  of  the  bill,  would,  it  seems, 
give  no  remedy  and  be  completely  void.  This  seems  to  accord 
with  principle;  for  the  acceptor  promises  to  pay  the  payee,  or 
his  order;  and  if  the  payee  has  no  existence,  there  is  no  one  in 
whose  favor  the  promise  takes  efiect.  Hence,  it  seems  to  as 
clear,  that  if  this  forged  bill  had  been  at  so  many  days'  sight,  or 
after  date,  and  had  been  accepted  by  McCall  &  Adams,  Coming 
&  Co.  could  not  have  recovered  on  the  bill.  This  view  of  the 
case,  their  having  paid  a  bill  which  they  could  not  have  been 
compelled  by  suit  to  pay,  goes  very  far  to  show  that  they  ought 
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not  to  be  estopped  from  recoyeiing  it  back.  But  as;  perhaps, 
there  may  be  a  question  how  far  the  right  to  resist  payment  in 
the  one  case,  and  to  recover  back  in  the  other,  are  to  be  treated 
as  identical  in  principle,  we  proceed  to  another  view  of  the 
rights  of  the  parties,  technically  considered. 

When  this  bill  was  presented  for  payment  to  McCall  & 
Adams  by  Coming  &  Co. ,  the  names  of  the  latter  were  upon  it, 
and  they  were  indorsers  of  the  bill.  Let  it  be  conceded  that, 
according  to  the  technical  rule,  McCall  &  Adams  are  to  be 
considered  as  having  admitted  the  signature  of  Conrad,  and 
estopped  themselves  from  denying  it;  was  there  no  legal  conse- 
quence flowing,  on  the  other  hand,  from  the  indorsement  of 
Coming  &  Co. ,  and  the  presentation  of  the  bill  for  payment  by 
them?  We  think  there  was.  They  are  to  be  considered  as 
representing  at  least,  if  not  warranting  to  McCall  &  Adams, 
that  Pike  &  Hart,  the  persons  named  as  payees,  had  negotiated 
the  drafts — that  their  indorsement  was  genuine  and  true. 

The  case  of  The  East  India  Company  v.  TriUon,  3  Bam.  & 
Cress.  280,  has  been  cited  as  authority  that  an  indorsee  does 
not  warrant  the  genuineness  of  the  prior  indorsements.  But 
what  is  there  said  can  not  be  regarded  as  authority,  in  the 
proper  sense  of  the  term.  The  bill  had  been  indorsed  by  one 
Card,  professing  to  act  as  attorney  of  Hope,  the  X)ayee,  but 
under  an  insufficient  power  of  attorney.  The  East  India  Com- 
pany accepted  the  bill,  and  paid  it  to  the  defendants,  the 
holders,  who  had  taken  it  from  Card's  indorsees,  and  subse- 
quently sued  the  defendants  to  recover  back  the  amount  which 
the  company  had  been  compelled  to  pay  a  second  time  to  Hope's 
administrator.  It  was  found  by  the  special  verdict  that,  before 
the  bill  was  paid,  the  plaintiffs  took  all  such  steps  as  they 
judged  fit  to  satisfy  themselves  that  the  first  indorsement  by 
Card  was  made  by  virtue  of  a  sufficient  authority.  The  power 
waid  not  produced  by  the  defendants,  and  it  did  not  appear  thai 
they  ever  saw  it,  or  had  any  means  whatever  of  forming  a  judg- 
ment as  to  its  sufficiency.  Abbott,  C.  J.,  notices  the  facts  as 
favorable  to  the  defendants,  but  puts  the  case,  as  with  the  de- 
fendants, upon  the  ground  that  they  received  the  money  as 
agents,  and  paid  over  to  their  principals  before  any  discoveiy 
was  made  of  the  insufficiency  of  Card's  authority;  that  it  was 
unjust  to  call  upon  them  to  restore  money  no  longer  in  their 
hands,  and  which  they  had  not  a  right  to  withhold  from  their 
principals.  Bayley,  J.,  said,  he  was  not  prepared  to  admit  that 
•very  indorsee  wairants  the  genuineness  of  the  prior  indorse- 
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ments;  but  added  that  it  was  not  necessary  to  decide  or  discuss 
that  question;  that  the  power  was  shown  to  the  plaintiffs,  and 
it  was  for  them  to  judge  of  the  extent  of  the  authority  conferred 
by  it.  He  then  adopts  the  same  ground  as  the  chief  justice, 
that  the  defendants,  having  received  the  money  as  agents  and 
paid  it  over,  it  would  be  unjust  to  make  them  refund.  Holroyd, 
J.,  thought  the  plaintiffs,  having  the  means  of  knowledge  in 
their  power,  had  made  a  mistake  of  law,  and  not  of  fact,  with 
regard  to  the  power,  and  that,  under  the  facts,  a  promise  to 
repay,  if  the  indorsement  proved  insufficient,  could  not  be  im- 
plied. Littledale,  J.,  said,  he  was  not  aware  that  a  warranty  of 
the  genuineness  of  indorsements,  was  to  be  implied,  but  if  there 
were  such  an  implied  warranty  in  ordinary  cases,  it  was  nega- 
tived there  by  the  finding  of  the  jury. 

Mr.  Story,  in  his  treatise  on  bills,  very  clearly  intimates  his 
dissatisfaction  with  the  dicta  in  the  East  India  Company's  case. 
In  the  text  he  says:  "  There  is  yet  another  engagement  which  ia 
implied  in  every  indorsement,  on  the  part  of  the  indorser.  It  is 
that  the  instrument  which  he  indorses  is  a  genuine  instrument 
and  not  forged;  that  the  signature  of  the  drawer,  and  also  of  the 
antecedent  indorsers  are  genuine;  and  that  he,  the  indorser,  has 
a  good  right  to  transfer  the  same  to  the  immediate  indorsee :" 
Story  on  Bills,  sec.  111.  These  expressions,  it  is  true,  point  to 
the  relation  of  the  indorser  to  his  indorsee;  but  the  reason  of  the 
rule^  so  far  at  least  as  the  warranty  of  the  payee's  indorsement 
is  concerned,  applies  with  equal  force  to  the  acceptor;  for  if  the 
payee's  indorsement  be  forged,  the  holder  would  be  receiving  a 
payment  to  which  he  had  no  right;  and  there  is  the  same  justice 
in  his  warranting  the  title  to  the  acceptor  from  whom  he  received 
payment,  as  to  the  indorsee  who  gives  him  the  money  upon  the 
the  negotiation  of  the  bill.  In  a  note,  Mr.  Story  comments 
upon  the  case  of  the  East  India  Company,  as  not  supporting  the 
doctrine  that  the  indorser  does  not  warrant  the  genuineness  of 
antecedent  names;  and  cites  the  contrary  opinion  of  Pardessus. 
See  also  Febrero,  vol.  3,  p.  350,  where  it  is  said:  El  portado  de 
una  letra  de  cambio  es  enteramente  garante  de  la  validacion  de 
ella,  y  de  todos  sus  endosos.  See  also  Dalloz,  1844,  pt.  2,  p. 
200;  Jousse  Nouveau  Commentaire  sur  les  Ordonnances  de  1669 
and  1673,  p.  62;  Kent's  Com.,  ed.  of  1844,  p.  88. 

Whether  the  indorser  may  be  considered  as  warranting  or  not 
to  the  acceptor  the  genuineness  of  the  payee's  name,  it  is  hard 
to  conceive,  at  all  events,  how  he  can  be  considered  otherwise 
than  as  representing  the  payee's  indorsement  as  genuine.     It  is 
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certain  that,  if  the  title  to  the  bill  has  not  been  passed  to  the 
holder,  he  has  no  right  to  receive  payment;  and  the  presenta- 
tion for  acceptance  or  payment,  is  an  implied  declaration  that 
the  title  is  in  him.  The  presentment  of  the  bill  for  payment  by 
Corning  &  Co.  being  an  implied  representation  by  tibem  to  Mc- 
Call &  Adams,  that  Pike  &  Hart,  the  payees  named  in  the 
bill,  had  indorsed  it,  if  McCall  &  Adams  are  to  be  held  to  the 
technical  rule  of  an  implied  admission  of  the  drawer's  signature, 
they  must  have  the  benefit  of  the  implied  representation;  and, 
having  paid  upon  a  false  representation,  however  innocent, 
the  money  should  be  restored  to  them.  It  is  not  admissible  to 
say  that  Coming  &  Co.'s  indorsement,  and  the  implied  obliga- 
tion which  it  involved,  had  no  effect  upon  McCall  &  Adams, 
in  inducing  them  to  pay  the  bill.  The  very  fact  that  a  house  of 
such  respectable  standing  presented  the  bill,  was  a  circumstance 
which  probably  lessened  their  vigilance.  If  the  forger,  a 
stranger,  had  presented  the  bill,  it  is  not  at  all  improbable  that 
they  would  have  waited  for  advice. 

It  is  an  important  feature  in  this  case  that  the  holders  were 
not  induced  to  take  the  bill  by  any  act  of  the  plaintiffs,  and  the 
case  is  thus  relieved  from  any  equity  which  might  be  urged,  in 
the  case  of  a  forged  bill  accepted  by  the  drawee,  and  going 
after  acceptance  into  the  hands  of  a  bona  fide  holder  for  value. 

It  can  not  be  said  that  the  holder  loses  his  remedy  over 
against  his  prior  indorsers  by  the  payment  of  the  bill  to  him  by 
the  drawee;  if  we  are  right  in  the  doctrine  that  an  indorser  is 
to  be  considered  as  representing  the  genuineness  of  prior  in- 
dorsements, then  the  holder  has  the  same  equity  against  hia 
prior  indorser  as  the  drawee  has  against  him.  The  maxim  in- 
voked by  the  defendants,  **  In  equali  jure  melior  est  conditio  pos^ 
sideniis,"  is  one  which  can  not  be  applied  in  this  case,  without 
assuming  that  the  parties  do  stand  in  equal  right.  But  this  can 
not  properly  be  said;  for  here  the  loss  had  first  fallen  on  Brit- 
ton  &  Co.,  without  any  act  or  fault  whatever  of  the  plaintiffs, 
and  if  there  was  some  overconfidence  or  indiscretion  on  the 
part  of  the  plaintiffs,  it  does  not  appear  that  the  defendants 
were  put  in  a  worse  position  by  the  brief  delay  between  the 
payment  and  the  discovery  of  the  forgery;  and  it  would  be  go- 
ing very  far  to  say  that  a  simple  indiscretion  not  shown  to  have 
actually  made  the  situation  of  the  defendants,  or  of  Britton  & 
Co.,  their  principals,  worse,  should  shift  the  loss  from  the  party 
upon  whom  it  had  first  fallen,  to  a  party  who  paid  under  an  evi- 
dent mistake  of  facts,  and  in  good  faith.     The  defendants  had 
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notice  of  the  forgery,  and  of  the  plaintiff's  claim  upon  them, 
before  they  paid  over  the  money  to  Britton  &  Co.,  and  can  not 
complain  that  they  are  treated  as  principals.  We  have  also  seen 
that  on  the  presentment  and  receipt  of  payment  they  did  not 
disclose  their  agency. 

We  have  considered  the  question  presented  in  this  cause  with 
care  on  account  of  its  commercial  importance,  and  have  not 
come  to  a  conclusion  without  diffidence.  The  case  is  embar- 
rassing in  consequence  of  the  double  forgery  of  the  names  of 
the  drawer  and  payee;  and  we  have  not  the  benefit  of  authority 
in  point.  We  are  clear  that  the  cause  is  with  the  plaintiffs  upon 
principles  of  natural  justice,  and  under  the  ordinary  rules  of 
law;  and  when  technical  rules  are  invoked  to  break  down  the 
equity  of  the  case,  they  ought  to  be  so  clearly  applicable  and 
conclusive  as  to  leave  no  room  for  doubt. 

Judgment  affirmed. 

Pathent  of  Forged  Check,  Etfect  of:  See  note  to  Laborde  v.  7%e  Con' 
9olidaUd  Asgociationt  39  Am.  Dec.  517,  discossiDg  this  subject. 

Indorsement  Admits  Drawer's  Handwriting  and  All  Prior  Indorse- 
ments: Weakly  v.  BeU,  36  Am.  Dec.  116;  State  Bank  v.  Fearingy  28  Id.  265. 

Forged  Indorsement  of  the  Payee's  Name  Passes  No  Title  to  a  negoti- 
able note  BO  as  to  enable  a  subsequent  indorsee  to  sue  the  maker  thereon:  Lan- 
ca^er  v.  BaUzeU,  28  Am.  Dec.  233;  and  the  second  indorser  of  a  90te  is  liable 
to  a  bank  who  has  discounted  it,  although  the  name  of  the  payee  is  a  forgery, 
and  although  the  note  was  ofifered  for  discount  by  the  maker  and  not  by  such 
indorser:  State  Bank  v.  Fearing^  Id.  265. 


Snethen  v.  Memphis  Ins.  Co. 

[3  Louisiana  AmruAL,  474.] 

Fkesumftion  of  Unseaworthiness  from  Vessel  Sinking  without  Known 
Cause  does  not  arise  in  the  case  of  a  barge  in  tow  on  the  Mississippi, 
which  is  suddenly  discovered  to  be  leaking  badly,  and  which  careens, 
breaks  her  fastenings,  turns  and  sinks  in  attempting  to  get  her  to  shore, 
when  complete  proof  is  offered  as  to  the  youth,  strength,  and  good  con* 
dition  of  the  barge,  and  there  is  a  reasonable  possibility  that  some  unseen 
peril  of  the  river,  whose  effect  was  not  at  the  moment  discovered,  may 
have  caused  the  loss,  although  the  accident  is  not  fixed  upon  any  speoifio 
cause. 

Bxaworthiness  is  Presumed,  as  a  general  rule;  but  when  a  vessel  spring* 
a  leak  soon  after  the  risk  commences,  without  any  apparent  cause  from 
perils  within  the  policy,  then  a  new  presumption  arises,  and  the  unsea- 
worthiness will  be  intended;  but  this  latter  presumption  is  not  ooncla* 
sive,  and  it  may  be  countervailed. 
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Afpsal  from  the  f ourih  district  court  of  New  Orleans.  The 
opimon  states  the  case. 

Hunter^  for  the  plaintiff. 

WaUs  and  Spring,  for  the  defendants  and  appellants. 

By  Court,  Sudell,  J.  This  action  is  upon  a  policy  an  mer- 
chandise loaded  on  a  barge,  in  tow  of  a  steamer.  The  barge 
was  suddenly  discovered  to  be  leaking  badly  and  sinking,  on 
the  second  day  after  her  departure  from  St.  Louis,  on  the  way 
to  New  Orleans.  Upon  discovering  her  condition,  the  steamer 
was  turned  toward  the  shore,  and  in  doing  so,  the  barge 
careened,  broke  her  fastenings,  turned  over,  and  sunk.  The 
defense  is,  that  the  barge  was  unseaworthy.  None  of  the  wit- 
nesses undertook  to  point  out  a  specific  cause  for  the  accident, 
as  that  the  barge  struck  a  snag,  or  sand  bar,  or  incurred  any 
other  evident  casualty.  The  court  below  rejected  the  defense, 
and  gave  judgment  for  the  plaintiff.  The  defendants  have  ap- 
pealed. 

The  evidence  to  the  point  of  seaworthiness  at  the  inception  of 
the  voyage  is  extremely  full  and  cogent.  It  comes  not  merely 
from  the  officers  and  crew  of  the  steamer,  but  from  other  reliable 
sources,  such  as  the  inspectors  employed  by  the  St.  Louis  In- 
surance Company,  one  of  whom  was  inspector  of  hulls  under 
the  act  of  congress.  A  case  could  rarely  be  presented  where 
the  testimony  of  witnesses  to  the  fact  of  seaworthiness  would  be 
more  complete.  On  the  other  .hand,  the  failure  to  ^n  the  acci- 
dent upon  some  specific  cause  is  a  circumstance  which  has  been 
zealously  urged  by  the  defendant's  counsel,  as  creating  a  pre- 
sumption of  unseaworthiness,  and  certainly  deserves  consideration 
in  determining  the  question  of  fact  upon  which  the  cause  turns. 
The  witnesses  offered  by  the  plaintiff,  who  were  eye«-witnesses 
of  the  disaster,  concur  in  saying  that  she  could  not  have  sunk 
so  rapidly  after  the  discovery  of  the  leak,  if  some  external  vio- 
lence had  not  occurred.  On  the  other  hand,  two  witnesses 
examined  by  the  defendants,  and  who  professed  to  be  experi- 
enced in  such  matters,  say  that  if  a  barge  in  tow  of  a  steamer 
comes  violently  in  contact  with  any  obstacle,  such  as  a  snag  or 
sand  bar,  the  shock  would  be  felt  on  board  the  steamer,  and 
express  their  surprise  that  a  barge  should  sink  when  in  tow  of  a 
steamboat,  from  any  external  cause  or  shock,  without  its  being 
felt.  One  of  these  witnesses  concedes,  however,  that  an  external 
peril  might,  under  some  circumstances,  occur,  and  sufficient  to 
cause  the  sinking  of  a  boat,  without  being  observed  at  the  mo- 
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ment,  such  as  sliding  upon  a  stump  in  bringing  the  boat  to 
land,  the  working  out  of  a  water-plug,  etc.,  and  that  he  has 
heard  of  disasters  occurring  to  boats  without  any  satisfactory 
reason  being  assigned;  that  it  is  very  difficult,  in  some  cases,  to 
ascertain  the  cause  of  a  barge  or  steamer's  sinking.  The  snags, 
shoals,  logs,  and  sand  bars  give  a  peculiar  danger  to  the  navi- 
gation of  the  Mississippi  generally;  and  the  part  of  the  river 
where  the  present  loss  occurred  was  not  exempt  from  those 
sources  of  danger.  After  commenting  on  those  peculiar  feat- 
ures of  the  navigation  of  the  Mississippi,  the  district  judge  ex- 
presses his  opinion  that  the  barge  was  probably  injured  at  a 
landing  where  some  cargo  was  taken,  on  the  night  before  the 
accident,  which  occurred  at  an  early  hour  in  the  morning,  the 
steamer  and  barge  having  laid  to  all  night. 

With  proof  so  cogent  as  was  offered  to  show  the  youth, 
strength,  and  good  condition  of  the  barge,  and  vnth  a  reasonable 
possibility  that  some  unseen  peril  of  the  river,  whose  effect  was 
not  at  the  moment  discovered,  may  have  caused  this  loss,  it  would 
be  pushing  the  doctrine  of  seaworthiness  too  far,  to  avoid  this 
policy,  because  the  cause  of  the  accident  is  not  specifically  ascer- 
tained by  the  evidence.  The  general  rule  is,  that  seaworthiness 
is  presumed.  But  when  a  vessel  springs  a  leak  soon  after  the 
risk  commences,  without  any  apparent  cause  from  perils  within 
the  policy,  then  a  new  presumption  arises,  and  the  unseaworthi- 
ness will  be  intended.  But  this  latter  presumption,  however,  is 
not  conclusive;  it  may  be  countervailed.  Chancellor  Kent  seems 
to  recognize  this,  although  he  dissented  from  the  majority  of 
the  court  in  Patrick  v.  HdUett  and  Bowne,  1  Johns.  246,  for  he 
cites,  with  apparent  approbation,  the  opinion  of  Marshall  to  the 
effect,  "  that  where  a  ship  is  lost,  or  incapable  of  proceeding  on 
her  voyage,  and  this  can  not  be  ascribed  to  stress  of  weather  or 
any  accident  on  the  voyage,  the  fair  and  natural  presumption  is, 
that  she  was  not  seaworthy,  and  it  is  incumbent  on  the  insured 
to  show  that,  at  time  of  her  departure,  she  was  in  fact  sea- 
worthy." In  Talcot  v.  The  Commercial  Insurance  Co.,  2  Id.  129 
[3  Am.  Dec.  406],  the  court  seems  to  have  narrowed  the  liberal- 
ity towards  the  assured  of  the  doctrine  in  Patrick  v.  Eallett;  but 
still  the  doctrine  is  distinctly  enunciated  that,  the  presumption  of 
unseaworthiness,  arising  from  the  springing  of  a  leak  soon  after 
the  commencement  of  a  voyage,  without  any  apparent  cause  or 
extraordinary  accident,  may  be  repelled.  In  reviewing  the  case 
of  The  Peggy,  where  the  liability  of  the  underwriter  was  main- 
tained bv  the  same  court,  although  the  vessel,  without  stress  of 
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weather  or  appareut  cause,  became  water-logged,  and  sunk  on 
the  second  day  of  her  voj'age,  the  court  enumerates  the  promi- 
nent facts  which  were  then  considered  as  countervailing  the 
presumption  of  unseaworthiness;  the  fact  that  she  was  two 
years  old,  the  durable  character  of  her  materials,  the  testimony 
of  her  being  tight,  stanch,  and  strong  when  she  sailed,  coupled 
with  the  admission  of  the  underwriter  that  she  was  seaworthy 
three  months  before.  This  evidence  the  court  then  compared 
with  the  facts  of  the  case  before  it,  where  the  vessel  was  between 
eight  and  nine  years  old. 

After  a  careful  consideration  of  the  testimony,  which  satisfied 
the  mind  of  the  district  judge  that  the  barge  was  seaworthy  at 
the  commencement  of  the  voyage,  that  accidents  proceeding 
from  perils  of  the  river,  might  occur  to  produce  a  leak,  and 
eventually  a  loss,  without  being  at  the  moment  perceived,  and 
that  some  such  peril  must  have  been  the  operating  cause  in  the 
present  case,  we  have  deemed  it  to  bo  our  duty  to  affirm  the 
judgment. 

Judgment  affirmed. 


Presumption  of  Seawokthinkss  during  Entire  Risk  Arises  from 
proof  of  seaworthiness  at  its  commencement:  Mart'ni  v.  The  Fishing  Ins.  Co., 
32  Am.  Dec.  220.  The  principal  case  was  cited  to  the  point  that  the  pre- 
gumjition  id  in  favor  of  a  vessel's  seaworlliiiicsy,  i;i  Wvrk  v.  Leathern^  1  Woods, 
Trly  Lunt  V.  Boston  Marine  Ins.  Co.,  G  Fed.  llcp.  oCS. 

Fr.EsrMrTiON  is  against  Seawortiiinkss  if  Yksskl  Lost  without  Strauss 
OF  Weather  or  without  sustaining  dama^^o  from  dar.jeraof  the  soas  or  ac- 
cidents: Wallace  v.  De  Pan,  2  Am.  Dec.  0(52;  Titlrot  v.  Cowmircial  Jus.  Co.^ 
3  Id.  406;  Miller  v.  S.  C.  Ins.  Co.,  13  Id.  734;  Prescoft  v.  Union  Iva.  Co.,  30 
Id.  207;  Dupeyre  v.  W.  M.  <t-  F.  I.  Co.,  38  Id.  218. 


Bbadley  v.  Nashville  Ins.  Co. 

(8  Louisiana  Ahnual,  TuH.] 

Words  "Thence"  or  "From"  in  Policie.s  op  Insukance,  when  used  in 
reference  to  the  intermediate  port^  of  a  voyage,  are  not  terms  of  exclu- 
sion, and  the  policy  covers  the  vessel  while  stopping  at  any  of  the  inter- 
mediate ports  described  in  tlie  policy. 

Absence  of  Clause  in  Policv  of  Insi-ranok,  which  was  usual  in  all  poli- 
cies in  the  United  States,  and  certainly  in  tlie  New  Orleans  policies,  can 
not  restrict  the  liability  of  the  insurer,  as  according  to  the  course  of 
business  the  company  is  bound  in  good  faitli  to  fuiaiish  the  party  apply- 
ing for  insurance,  a  policy  in  the  usual  form  and  with  the  usual  clauses. 

Policies  of  Insurance  are  1L\rely  Surjected  to  Critical  Construc- 
tion, and  tlie  intent  is  regarded,  rather  than  any  grammatical  accuracy, 
in  the  use  of  language. 
▲m.  Dkc.  Vol.  XLVIII-^0 
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Delay  por  Pew  Days  at  Intebmediate  Port  is  not  a  Deviation  when 
it  was  for  the  purpose  of  obtaining  news  from  Mexico,  with  which  coun- 
try we  were  then  at  war,  and  the  next  port  was  on  the  Rio  Grande, 
though  under  the  control  of  our  troops. 

Appeal  from  the  fourth  district  court  of  New  Orleans.     The 
opinion  states  the  case. 

Lockett,  Gooldy  and  Bradford,  for  the  plaintiff. 

Hunton,  for  the  defendants  and  appellants. 

By  Court,  Eustis,  C.  J.  This  case  was  before  us  at  the  last 
June  term,  and  we  held  that  the  underwriters  were  not  respon- 
sible under  the  policy  for  the  loss  for  which  this  action  was  in- 
stituted. An  application  was  made  for  a  rehearing,  which  was 
granted.  The  case  was  not  fully  argued  at  the  first  hearing, 
and  a  more  thorough  examination  of  the  subject  during  the  in- 
terval has  not  enabled  us  to  concur  in  the  views  we  first 
expressed.  The  suit  is  brought  to  recover  one  thousand  peven 
hundred  dollars,  the  amount  of  a  policy  of  insurance  pn  the 
schooner  Planet,  at  and  from  New  Orleans  to  Havana,  from 
thence  to  Burita  and  back  to  New  Orleans,  as  is  described  in 
the  first  part  of  the  policy.  The  description  of  the  voyage  in 
the  written  application  for  insurance,  and  in  another  part  of  the 
policy,  does  not  materially  vary  from  the  first  description. 
There  was  judgment  in  the  court  below  for  the  plaintiff,  and 
the  defendants  have  appealed.  The  vessel  having  been  lost 
after  her  safe  arrival  in  the  port  of  Havana,  it  is  contended  by 
the  defendants  that  they  are  not  liable  for  the  loss,  inasmuch 
as,  while  in  that  port,  the  vessel  was  not  covered  by  the  insur- 
ance, according  to  the  terms  of  the  policy.  Burita  is  a  small 
village  on  the  Rio  Grande,  below  Matamoros.  The  risks  to 
which  the  vessels  were  subjected  in  port  were  not  merely  the 
ordinary  risks  in  time  of  peace.  War  at  the  time  existed  be- 
tween the  United  States  and  Mexico,  and  the  vessel  was  exposed 
to  delay  in  the  port  of  the  Havana  and  to  war  risks  at  Burita, 
which  was  then  occupied  by  a  portion  of  our  forces.  No  au- 
thority having  been  referred  to  as  to  any  particular  meaning 
being  given  in  insurance  to  the  word  thence,  we  took  it,  as  in 
its  ordinary  sense,  to  mean  from  that  place— from  the  Havana; 
and,  under  the  construction  attached  to  the  words  at  and  from 
in  the  law  of  insurance,  we  thought  the  loss  of  the  vessel  in 
port  was  not  insured  against  by  the  description  used  in  the 
p'jlicy. 

It  is  laid  down  by  writers  on  insurance  that,  under  policies 
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from  a  port,  instead  of  at  and  from,  the  risk  attaches  at  the  time 
of  the  sailing  of  the  vessel,  that  is,  at  the  time  of  weighing 
anchor  and  breaking  ground  for  the  voyage  with  all  the  prepara- 
tions completely  made.  The  word  from,  used  alone,  is  held  to 
exclude  the  risks  while  lying  in  port  before  sailing.  An  exam- 
ination of  the  cases  from  which  this  rule  is  deduced  has  satisfied 
us,  that  the  use  of  the  word  from  in  this  exclusive  sense,  is  con- 
fined to  the  commencement  of  the  voyage  insured,  and  that  those 
cases,  which  depend  upon  the  meaning  of  the  words  at,  at  and 
from,  and  to,  relate  to  the  beginning  and  end  of  risks,  and  are 
not  applicable,  in  that  exclusive  sense,  to  ports  at  which  the 
vessel  may  stop  during  a  voyage  described  in  the  policy.  We 
find  the  word  thence  frequently  used  in  reference  to  the  inter- 
mediate ports  of  a  voyage,  and  never  recognized  by  courts  as  a 
term  of  exclusion;  and  we  are  satisfied  that  insurance  to  a  port, 
thence  to  another,  and  thence  to  a  third,  is  the  same  as  from  the 
first  to  the  last  with  liberty  to  stop  at  the  intermediate  ports. 
We  have  not  met  with  any  case  in  which,  when  applied  to  an  in- 
termediate port,  the  words  thence  or  from  have  been  held  to 
have  the  same  exclusive  sense  as  when  used  with  regard  to  the 
commencement  of  a  voyage.  On  an  insurance  at  and  from  New 
Orleans  to  the  Havana,  thence  to  Burita,  and  back  to  New  Or- 
leans, the  word  thence  is  not  a  term  of  exclusion  or  of  limita- 
tion of  risks,  but  descriptive  of  the  course  of  the  voyage;  and 
although  the  word  at  is  used  to  include  the  insurance  in  port 
at  the  commencement  of  the  voyage,  yet  it  is  not  usual  to  insert 
it  in  relation  to  intermediate  ports  of  the  same  voyage;  nor  is  it 
considered  necessary  in  order  to  cover  the  risks  while  there;  and 
such  we  now  believe  is  the  general  understanding  of  merchants 
and  underwriters. 

The  subject  is  not  susceptible  of  much  illustration  by  way  of 
argument.  It  is  supported  by  concurrent  authority.  The  con- 
struction given  by  courts  to  policies  which  cover  risks  in  port 
which  are  not  included  by  express  words,  but  implied  by  the  de- 
scription of  the  voyage,* appears  to  us  to  be  conclusive  against 
the  underwriters  in  this  case:  Brown  v.  Vigne,  12  East,  283; 
Cockey  v.  Atkinson,  2  Bam.  &  Aid.  460;  EUery  v.  N.  E,  Lis,  Co., 
8  Pick.  14;  Bell  v.  Marine  Ins.  Co.,  8  Serg.  &  K.  98;  Parson i  v. 
Mass.  Ins.  Co.,  6  Mass.  197;  De Longuemere  v.  N.  Y.  F,  Ins.  Co., 
10  Johns.  120;  Patrick  v.  Con.  Ins.  Co.,  11  Id.  9.  It  is  import* 
ant  to  add,  that  the  construction  which  we  give  to  the  descisip- 
tion  of  the  risk  in  this  policy,  is  in  conformity  with  the  opinions 
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of  Judge  Phillips  of  Massachusetts,  and  Mr.  Duer  of  New  York, 
the  distinguished  authors  of  the  treatises  referred  to  in  argument. 

But  it  is  urged  that  the  cases  upon  which  this  construction  is 
founded,  differ  from  the  present,  in  thisf  that  in  all  of  them 
there  was  the  clause  declaring  distinctly  that  the  adventure 
should  continue  and  endure  till  the  arrival  of  the  vessel  at  the 
last  port.  That  such  a  clause  is  usual  in  all  policies  in  the 
United  States,  we  believe  to  be  the  fact;  it  certainly  is  in  the 
New  Orleans  policies.  It  is  not  easy  to  perceive  how  the  under- 
writers can  be  benefited  by  the  absence  of  this  clause,  as  restrict- 
ing the  insurance  to  risks  at  sea,  when  we  consider  the  manner 
in  which  this  insurance  was  effected. 

On  the  application  made  by  the  plaintiff's  agent  for  insurance 
on  the  hull  of  the  schooner  Planet  from  this  to  Havana,  and 
from  thence  to  Burita,  and  from  thence  back  to  New  Orleans, 
for  one  thousand  seven  hundred  dollars,  we  find  the  rate  marked 
seven  per  cent.  A  separate  policy  for  this  insurance  was  re- 
quired by  the  agent  in  his  application.  Can  it  be.  questioned 
that,  according  to  the  course  of  business,  the  company  was 
bound  in  good  faith  to  furnish  the  party  a  policy  in  the  usual 
form  and  with  the  usual  clauses  ?  A  large  portion  of  insurance 
is  transacted  without  the  ])olicy  being  looked  at  by  the  insured. 
And  wo  think  no  court  would  hesitate  to  reform  a  policy  under 
such  circumstances,  and  give  the  insured  the  indemnity  for 
which  his  premium  has  been  jmid.  In  the  present  case  the  de- 
fendants filled  up  a  blank  policy  on  merchandise,  thus  increas- 
ing the  difficulties  with  which  this  most  informal  of  legal  instru- 
ments is  attended.  But  there  happens  to  bo  in  this  policy,  im- 
mediately following  the  description  of  the  voyage:  ''Beginning 
the  adventure  upon  said  goods  and  merchandise,  from  and  im- 
mediately following  the  loading  thereof  on  board  the  said  vessel 
as  aforesaid,  and  so  shall  continue  and  endure  until  the  said 
goods  and  merchandise  shall  -be  safely  landed  as  aforesaid." 
What,  it  may  be  asked,  is  to  continue  and  endure  ?  The  adven- 
ture. And  what  is  the  adventure,  but  the  risk?  If  this  clause 
mean  anything,  it  means  that  the  risk  shall  continue  without  in 
ten'uption  till  the  end  of  the  voyage.  Mutatis  mutandis ,  substi- 
tuting the  subject  insured — the  vessel — for  that  for  which  the 
form  was  printed,  that  the  insurance  was  to  continue  up  to  the 
termination  of  the  vo^'age  seems  to  be  beyond  all  question. 

The  intention  of  the  parties,  as  collected  from  the  terms  em- 
ployed in  the  contract  according  to  the  usage  of  insurance,  was, 
we  think  with  the  district  judge  who  decided  this  cause,  to  in- 
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sure  the  vessel  back  to  New  Orleans.  The  voyage  was  entire, 
the  risk  was  not  interrupted  or  suspended  by  any  stipulation  to 
that  effect,  the  premium  was  entire,  and  we  think  the  insurance 
was  uninterrupted  and  entire.  Policies  of  insurance  are  rarely 
subjected  to  any  critical  construction,  and  the  intent  is  regarded 
rather  than  any  gramDiatical  accuracy  in  the  use  of  language: 
Palmer  v.  V/drrcn  Ins,  Co,,  1  Story,  865;  1  Duer  on  Ins.  IGl. 

Our  attention  has  been  called  to  the  point  raised  in  the  de- 
fense, that  the  delay  of  the  Planet  in  the  Havana  amounted  to  a 
deviation  from  the  voyage.  It  is  in  evidence  that  the  schooner 
was  detained  for  a  few  days  for  the  pui'pose  of  getting  the  news 
from  Mexico  by  the  steamer,  and  that  on  her  arrival  the  schooner 
was  got  ready  to  take  in  her  cargo.  In  the  case  of  Hagedom  y. 
The  St,  Louis  Perpetual  Insurance  Co,,  2  La.  Ann.  1005,  we  con- 
tidered  this  subject.  We  thought  that,  under  the  evidence  and 
the  state  of  war  which  existed  between  this  country  and  Mexico, 
and  considering  the  condition  and  situation  of  Burita,  which 
was  then  under  the  control  of  our  army  on  the  Rio  Grande,  the 
delay  was  in  the  furtherance  of  the  object  of  the  voyage,  and 
not  such  as  to  terminate  the  insurance. 

The  delay  under  these  circumstances,  we  do  not  think  con- 
stitutes a  deviation,  according  to  the  authorities  cited  by  the 
counsel  for  the  defendant. 

Judgment  affirmed. 


Construction  of  Words  "At"  and  "From"  in  Policy  of  Insurance: 
8oe  Patrick  v.  Ludlow,  2  Am.  Dec.  130;  Oarrinues  v.  Coxe,  Id.  493;  Taylor 
▼.  Lowell,  3  Id.  141;  Deblois  v.  Ocean  Ins.  Co.,  28  Id.  245. 

Intent  of  Parties  to  Contract  of  Insurance  should  Control  if  not 
contrary  to  legal  principles:  PcUapsco  Ins.  Co.  v.  Biscoc,  28  Am.  Dec.  219; 
it  id  to  be  regarded  more  than  the  strict  literal  sense  of  the  -words:  Croaa  v. 
Shuiliffe,  1  Id.  645;  orders  and  contracts  of  insurance  must  be  construed  lib- 
erally and  with  respect  to  the  situation  and  circumstances  of  the  subject-mat- 
ter and  of  the  parties:  Allegre  v.  Md.  Lis.  Co.,  20  Id.  424;  but  the  policy 
when  explicit  must  control;  Cheriot  v.  Bai-ker,  3  Id.  437.  Policies  of  insur- 
ance are  governed  by  the  same  rules  of  construction  as  other  contracts,  and 
the  intention  must  be  sought  for  in  the  instrument  itself:  Bell  v.  Western  M, 
dt  F.  1.  Co.,  39  Id.  542. 

Deviation,  What  Constitutes:  See  Walsh  v.  Homer,  46  Am.  Dec.  342, 
%nd  note;  Turner  v.  P.  I.  Co.,  43  Id.  294. 
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SooTT  V.  Perkins. 

[28  Mains.  29.] 

Caption  or  a  Deposition,  Taken  under  C.  133,  Seo.  17»  R.  S.,  need  nol 
specify  the  kind  of  action  in  reference  to  which  it  was  takoi. 

BlQUBST    BY  A  TSSTATOR    OF  AlL  HIS    PbOPEBTT  AND  TUS  InOOHS  of   Um 

same  to  his  widow,  '*  to  be  used  and  disposed  of  by  her  for  her  oonven- 
ience  and  comfort  during  life,"  authorizes  her  to  dispose  of  snch  property 
whenever  her  comfort  and  convenience  may  reqaire  it. 
Okb  Who  Aids  and  Abets  Another  in  Keeping  Propertt  from  its  right- 
ful owner,  is  guilty  of  conversion. 

Tboyeb.     The  opinion  states  the  facts. 

J.  C.  Woodman,  for  the  plaintiff. 

F€9sendeny  DebUns,  and  Fessenden^  for  the  defendant. 

By  Court,  Whitman,  C.  J.  The  first  ground  of  exception  is  to 
the  admission  of  the  deposition  of  Stephen  Curtiss.  It  is  in- 
sisted that  it  is  not  in  conformity  to  the  statute,  c.  133,  sec.  17, 
B.  B. ,  inasmuch  as  the  caption  does  not  specify  the  kind  of  action 
in  reference  to  which  it  was  taken.  The  statute  provides,  that 
it  shall  state  *'  the  cause  in  which  the  deposition  is  to  be  used." 
It  is  argued  that  the  word  **  cause"  means  ''  kind,"  and,  there- 
fore, the  kind  of  action  should  be  named.  If  such  was  the  in- 
tention of  the  legislature,  it  is  not  easy  to  perceive  why  it  should 
not  have  expressed  itself  in  more  appropriate  terms  for  the  pur- 
pose. The  word  **  cause"  is  applicable  to  every  species  of  ac- 
tion. It  is  a  general  term.  The  intention  doubtless  was,  that 
the  adverse  party  should  be  apprised  of  the  particidar  action  in 
which  a  deposition  might  be  intended  to  be  used.     This  would 
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be  as  efifectuallj  done  by  Darning  the  parties  and  the  court  where 
the  action  was  pending,  if  no  other  action  was  there  pending 
between  the  same  parties,  as  if  the  kind  of  action  were  named. 
If  two  actions  were  pending  in  the  same  court,  between  the  same 
parties,  something  more  might  be  necessary  to  designate  the  one 
in  which  the  deposition  was  intended  to  be  used;  and  if  the  two 
actions  so  pending  were  of  the  same  kind,  something  more  still 
might  be  requisite  to  point  out  to  the  adverse  party  the  **  cause" 
in  which  it  might  be  intended  to  be  used.  In  this  case,  it  is  not 
pretended  that  the  plaintiff  had  any  other  cause  pending  against 
the  defendant;  and  the  naming  of  the  parties,  and  the  court  in 
which  it  was  pending,  clearly  enough  indicated  to  the  defendant 
the  "  cause"  in  which  it  was  to  be  used. 

The  next  ground  of  exception  is  in  reference  to  the  proof  of 
property  in  the  plaintiff.  There  can  be  no  doubt,  if  Elizabeth 
Scott,  the  mother  of  the  plaintiff,  owned  the  sheep  in  question, 
or  was  invested  with  power  by  the  last  will  of  her  deceased  hus- 
band, Jonathan  Scott,  to  make  sale  of  them,  that,  by  her  bill  of 
sale  to  the  plaintiff,  she  became  the  owner  of  them.  Jonathan 
Scott  bequeathed  all  his  property,  real  and  personal,  in  the  town 
of  Minot,  and  the  income  of  the  same,  to  his  widow,  to  be  used 
and  disposed  of  by  her,  for  her  convenience  and  comfort,  during 
life.  "The  words  * '  use  and  dispose  of  "  are  supposed,  in  the  ar- 
gument of  the  defendant,  to  refer  to  the  income  only,  and  not  to 
the  estate,  either  real  or  personal.  But  it  is  difficult  to  per- 
ceive, if  such  were  the  case,  why  the  words  "  during  her  life" 
should  not  immediately  have  succeeded  the  word  "Minot," 
That  would  have  given  her  all  that,  upon  the  supposed  con- 
struction, she  could  have  had.  Again — it  can  not  be  doubted, 
that  the  testator  intended  she  should  have,  not  only  the  income 
of  the  estate  in  Minot,  but  also  the  actual  occupation,  and  of 
course  the  use  of  it.  It  could  not  have  been  expected  by  him, 
that  the  identical  sheep  left  by  him  could  exist  many  years. 
The  income  of  them  would  consist  of  the  increase,  in  a  gireat 
measure,  while  the  original  stock,  according  to  the  course  in 
such  cases,  would  be  perishing.  After  the  lapse  of  over  twenty 
years,  which  transpired  after  the  death  of  the  testator,  and  be- 
fore the  bill  of  sale  to  the  plaintiff,  none  of  the  original  stock 
could  have  remained.  Again — the  words  ' '  estate"  and  '  *  income" 
are  coupled  together;  and  the  words  *'  to  be  used  and  disposed 
of,"  following  in  close  connection,  in  grammatical  construc- 
tion, refer  as  much  to  estate  as  to  income.  Again — the  estate 
in  Minot,  that  may  remain  after  the  decease  of  bis  widow,  he 
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willed  should  be  distributed.  If  he  had  not  contemplated  that 
fihe  should  dispose  of  it  as  occasion  might  require,  would  he 
have  so  expressed  his  intention?  On  the  whole,  we  can  not 
consider  the  c/)nstruction  contended  for  as  well  founded.  If 
the  widow  received  any  sheep  under  the  will,  which  does  not 
seem  to  be  clearly  proved;  and  if  the  increase  of  them  would 
not  actually  belong  to  her  as  part  of  the  income,  we  can  not 
doubt  that  it  must  have  been  the  intention  of  the  testator  to  al- 
low her  to  dispose  of  them  whenever  her  comfort  and  conven- 
ience might  require  that  she  should  do  so. 

There  is,  as  was  argued  at  the  bar,  much  similitude  between 
this  case  and  that  of  Harris  v.  Knapp,  21  Pick.  416.  In  that 
case  the  bequest  was  to  the  daughter,  "  for  her.  use  and  disposal 
during  her  life;"  and  what  should  remain  to  others.  The  court 
held  that  she  had  power  to  dispose  of  the  estate;  and  thereby 
to  lessen  the  residuum.  The  language  of  the  testator  in  the 
cage  here  was  at  least  as  cogent,  giving  the  power  of  disposal, 
as  in  that.  Here  the  bequest  was  of  the  estate  and  income  to 
be  disposed  of  for  her  comfort  and  convenience  during  life;  and 
the  jury,  under  the  instruction  received  from  the  court,  have 
found  that  it  was  necessary  for  her  comfort  and  convenience 
that  she  should  sell  the  sheep,  as  she  did,  to  the  plaintiff.  And 
thus  under  any  aspect  of  the  case,  whether  the  sheep  were  the 
widow's  as  being  the  increase  of,  and  therefore,  the  income  of 
sheep  derived  from  the  estate,  of  the  testator;  or  were  her  own, 
independent  of  any  connection  with  any  such  bequest;  or  to  be 
considered  as  part  of  the  estate  bequeathed,  the  sale  by  her  to 
the  plaintiff  makes  the  proof  of  property  in  her  complete. 

The  next  question  is,  was  there  a  conversion  by  the  defend- 
ant? As  to  this  the  judge  directed  the  juiy,  if  they  believed 
the  testimony  of  the  witness,  Noyes,  the  demand  of  the  sheep, 
before  action  brought,  was  sufficiently  specific;  and  we  concur 
in  that  opinion.  The  defendant  could  not  have  misunderstood 
the  object  of  the  plaintiff;  and  his  conversation  with  her  shows 
he  did  not  misunderstand  it.  The  judge  instructed  the  jury 
further,  that,  if  they  "  were  satisfied  that  the  defendant  was 
aware  of  the  wrong  of  Scott  (the  witness),  and  undertook  to 
aid  him  to  secrete  the  sheep,  and  keep  them  from  the  true 
owner;  or  if  they  were  satisfied,  that  the  defendant  had  been 
indemnified  before  the  suit  was  commenced  for  withholding  the 
sheep  from  the  true  owner,  and  preventing  her  from  enjoying 
her  property;  or  that  he  confederated  with  Samuel  Pool  and 
Benjamin  Scott  for  that  purpose,  and  that  he  did  withhold  the 
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sheep,  then  they  should  find  the  fact  of  conveirsion  by  the  do- 
fendant."  Here  were  three  hypotheses.  If  establishing  either 
of  them  would  not  amount  to  a  conversion,  the  exceptions  must 
prevail;  for  the  jury  may  have  found  the  insufficient  one  to  be 
true.  But  we  think  each  of  them  would  amount  to  a  conver- 
sion. It  is  immaterial,  therefore,  which,  if  either  of  them,  was 
established.  The  principal  question  made  in  argument  by  the  , 
defendant's  counsel  is,  did  the  judge  do  right  in  supposing, 
that  the  evidence  was  such  as  to  authorize  the  juiy  to  consider 
and  to  find  affirmatively  in  reference  to  them.  If  there  was  evi- 
dence which  might  fairly  tend  to  establish  those  facts,  the  judge 
could  not  well  refuse  to  put  the  cause  to  them  for  their  consid- 
eration as  to  its  effect,  though  in  his  judgment  it  might  not 
have  been  entirely  sufficient  for  the  purpose. 

Now  was  there  evidence  of  that  character?  According  to  the 
testimony  of  Noyes,  the  defendant  claimed  to  have  made  an  ab- 
solute purchase  of  the  sheep  of  Benjamin  Scott;  and  admitted 
that  he  at  first  objected  to  the  purchase,  because  he  knew  there 
was  difficulty  between  Benjamin  and  the  plaintiff,  his  sister, 
**  about  the  property  on  the  old  farm."  But  on  being  assured 
by  Benjamin,  that  ho  had  a  perfect  right  to  sell  them,  he  bought 
them  of  him,  and  gave  his  note  for  the  price.  George  Ellis, 
who  seems  to  have  been  present,  testified  that  the  defendant 
bought  the  sheep  of  Benjamin,  who  assured  the  defendant  that 
he  had  a  right  to  sell  them  as  administrator  of  his  father's  estate, 
the  defendant  at  first  having  expressed  some  fears  that  there 
would  be  trouble  about  it.  Here  was  evidence,  to  some  extent 
at  least,  tending  to  show  that  the  defendant  was  not  unap- 
prised that  there  was  a  controversy  between  tile  plaintiff  and 
her  brother  about  the  property.  At  the  trial,  the  defendant 
introduced  Benjamin  as  a  witness,  who  swore  that  he  did  not 
consider  himself  as  having  sold  the  sheep  to  the  defendant,  but 
that  he  merely  left  them  with  him,  and  took  a  memorandum, 
which  he  produced,  in  the  following  words:  "  Received  of  Ben- 
jamin Scott  ten  sheep  at  $1G.50,"  the  language  of  which  is  suffi- 
ciently inexplicit  and  equivocal,  perhaps,  to  be  used  as  evidence 
of  a  sale  or  not,  as  might  suit  the  convenience  of  the  parties. 
And  Benjamin  testifies,  that  several  weeks  after  he  had  so  left 
the  sheep,  on  receiving  a  message  from  the  defendant  that  they 
had  been  demanded  of  him  by  the  plaintiff,  he  took  them  from 
him.  And  Benjamin  further  testified,  that  Samuel  Pool  had 
agreed  to  indemnify  the  defendant  for  the  damages  and  costs  in 
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this  suit,  and  that  it  was  understood  between  him  and  Pool  tliat 
he  (Benjamin)  was  to  indemify  Pool. 

ThuSj  the  conduct  of  the  defendant,  at  the  time  of  the  de- 
mand made  by  the  plaintiff;  the  evidence  derived  from  his  dec- 
larations at  that  time  of  an  absolute  sale  to  him;  his  proof,  by 
Benjamin,  that  there  was  no  intended  sale;  the  equivocal  writ- 
ing given  by  him  to  Benjamin;  his  indemnity  procured  by  Ben- 
jamin from  Pool;  his  acknowledgment,  that  he  knew  there  was 
difficulty  between  Benjamin  and  the  plaintiff  concerning  the 
property  on  the  old  place;  his  fears,  showing  that  he  knew  the 
sheep  came  from  there;  all  these  circumstances  taken  together, 
might  well  be  regarded  by  the  judge  as  tending  to  show  collu- 
sion between  the  defendant  and  others  to  baffle  the  endeavors 
of  the  plaintiff  in  attempting  to  regain  her  property. 

The  juiy  therefore  may  be  regarded  as  having  found  property 
in  the  plaintiff,  and  a  conversion  of  it  by  the  defendant,  upon 
evidence  legitimately  submitted  to  them  for  the  purpose;  and 
the  exceptions  are  overruled. 

Devise  or  Bequest  of  the  Use,  with  Power  of  DtsPOsmoN,  when  vesta 
an  absolute  estate:  See  8mWi  v.  OaUs,  1  Am.  Dec.  89;  Field  v.  Iliicheock, 
28  Id.  2S8;  Smith  v.  Starr,  31  Id.  498,  and  note;  Foote  v.  Sanders^  72  Mo. 
619,  citing  the  principal  case. 


Blai^ohabd  v.  Waite. 

[28  Maine,  61.] 

NuTHia  THE  Payment  of  the  Premium,  nor  the  Reoeption  of  thx 
Policy  by  the  insured,  are  prerequisites  to  a  contract  of  insurance;  such 
contract  is  completed,  when  there  is  an  assent  to  the  terms  of  it,  by  the 
parties,  upon  a  valuable  consideration. 

Part  Owner  of  a  Vessel  has  No  Authority,  as  such,  to  procure  insur- 
ance for  the  other  owners.  If  he  does  so,  and  a  loss  ensues,  no  recovery 
can  be  had,  unless  an  express  authority  to  make  the  insurance,  or  a  sub- 
sequent ratification  is  shown. 

Commencing  Suit  to  Recover  for  a  Loss,  and  giving  a  note  for  the  pre- 
mium, is  a  sutficient  ratification  by  a  principal  of  a  contract  of  insurance, 
entered  into  by  an  unauthorized  agent. 

Assumpsit.     The  opinion  states  the  facts. 

W.  F.  Fessenden  and  Barnes,  for  the  plaintiff. 

Augustine  Haines,  for  the  defendant. 

By  Court,  Wells,  J.     This  action  is  assumpsit  on  a  oontraet 
of  insurance,  and  is  submitted  to  the  court  upon  a  statement  oi 
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facts,  with  authority  to  make  such  inferences,  from  the  facts,  as 
a  jury  would  be  at  liberty  to  do.  The  application  for  the  insur- 
ance, upon  the  schooner  Oxford,  was  made  by  Loring,  one  of 
the  plaintiffs,  on  the  fifth  of  November,  1839,  and  was  then  ac- 
cepted, the  company  agreeing  to  take  two  thousand  dollars,  at 
ten  per  cent,  for  one  year,  from  October  25,  1839,  lost  and  not 
lost.  He  signed  the  terms  on  the  proposition  book,  which  was 
kept  by  the  officers  of  a  voluntary  association,  of  which  the  de- 
fendant was  a  member,  and  which  contained  a  description  of  the 
subject-matter  of  insurance,  the  rate,  time,  etc.  After  signing 
the  proposition  book,  Loring  went  away.  Nothing  was  then 
said  about  a  premium  note.  Subsequently  a  policy  was  duly 
executed  and  recorded.  Four  or  five  days  afterwards,  Loring 
came  to  the  office,  and  inquired  for  the  policy,  and  was  informed 
that  it  was  ready.  General  Smith,  who  was  president  and  a  di- 
rector, and  also  acted  as  secretary  and  treasurer  of  the  company, 
then  filled  up  a  joint  note  for  the  premium.  Loring  said  ''he 
had  not.  authority  to  sign  the  note  for  the  other  owners,"  and 
left  the  policy,  saying,  he  would  take  the  note  and  get  it  signed, 
and  return  it  in  a  few  days.  He  took  the  note.  On  the  sixth 
of  December,  Smith  met  Loring  on  the  wharf,  and  requested 
him  to  go  to  the  office  and  settle  the  business,  meaning,  to  give 
the  note,  etc.  Loring  replied,  he  would  call  another  time.  The 
loss  became  known  in  Portland  on  the  ninth  of  December,  and 
on  the  eleventh  of  the  same  month,  Loring  called  at  the  office, 
mentioned  the  loss,  offered  the  note,  and  requested  the  policy. 
But  the  note  was  not  received  nor  the  policy  delivered.  The 
note  bore  date  October  25, 1839,  the  time  when  it  was  agreed 
the  risk  should  commence,  and  was  signed  by  all  the  plaintiJTs. 

It  appears  by  the  evidence,  that  in  other  cases,  insurance  had 
been  effected  with  this  company,  in  a  similar  manner;  the  appli- 
cant having  signed  the  proposition  book.  Smith  would  then 
say,  the  insurance  is  complete,  or  the  vessel  is  at  the  risk  of  the 
office,  and  the  insured  might  call  when  it  was  convenient  and 
take  the  policy.  It  is  admitted  the  plaintiffs  were  the  owners, 
when  the  application  was  made,  and  continued  to  be  so,  on  the 
third  day  of  December,  when  the  loss  happened. 

A  contract  of  insurance  is  completed,  when  there  is  an  assent 
to  the  terms  of  it  by  the  parties,  upon  a  valuable  consideration. 
Neither  the  giving  the  premium  note,  nor  the  reception  of  the 
policy  by  the  insured,  are  prerequisites  to  its  consummation. 
In  the  case  of  Warren  v.  Ocean  Ins,  Co.,  16  Me.  439  [33  Am. 
Dec.  674],  where  liberty  to  deviate  was  indorsed  upon  the  policy, 
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the  insured  gave  no  premium  note,  and  took  from  the  company 
no  evidence  of  the  contract.  But  the  plaintiff  recovered.  The 
course  of  business,  testified  to  by  the  secretary  of  that  company, 
probably  prevails  in  most,  if  not  all,  insurance  companies.  He 
said  it  was  customary  to  leave  policies  in  the  office,  until  the 
notes  were  neaxly  matured,  before  the  assured  came  in  to  take 
the  policies  and  sign  the  notes.  If  the  applicant  was  satisfied 
with  the  terms  upon  which  the  president  was  willing  to  take  the 
risk,  the  agreement  was  entered  upon  the  proposal  book,  and 
signed  by  the  applicant,  and  the  risk  was  then  considered  aa 
taken,  and  the  policy  made  out  afterwards.  Usually,  when  the 
assured  took  the  policy  he  signed  the  note.  Where  the  agent 
of  the  assured  agreed  for  a  policy,  and  for  a  note  to  be  given 
with  security  for  the  premium,  and  left  the  office  before  the 
policy  was  filled  up,  but  it  was  filled  up  a  few  hours  afterwards, 
and  he  was  so  informed;  and  before  it  was  delivered  or  called 
for,  intelligence  of  a  loss  was  received,  Mr.  Justice  "Washington 
held  that  the  contract  was  completed:  1  Ph.  Ins.  9,  where  refer- 
ence is  made  to  Kohne  v.  Ins,  Co.  of  N.  A.,  1  Wash.  C.  C.  93. 

In  the  case  of  Perkins  v.  Washington  Ins.  Co.,  6  Johns.  Ch. 
485,  the  premium  was  paid  to  a  person  residing  in  Georgia, 
alleged  by  the  plaintiff  to  be  the  agent  of  the  company;  but  a 
loss  happened,  before  the  reception  of  the  premium  by  the  com- 
pany in  New  York.  Chancellor  Kent  was  of  opinion  that  the 
person  receiving  the  premium  had  not  sufficient  authority  to 
bind  the  company,  and  that  the  proposal  had  not  been  accepted 
The  case  was  carried  to  the  supreme  court  of  errors,  and  the 
Judgment  of  the  chancellor  was  reversed.  The  court  were  unani- 
mously of  opinion  that  the  plaintiff  was  entitled  to  recover:  S. 
C,  4  Cow.  645.  The  agent  was  considered  as  having  authority 
to  complete  the  contract  of  insurance,  and  that  the  company 
was  bound  by  the  reception  of  the  premium  by  the  agent.  In 
the  case  of  Thayer  v.  Middlesex  Ins.  Co.,  10  Pick.  326,  the  con- 
tract of  insurance  was  not  considered  as  completed,  because  the 
papers,  signed  by  the  plaintiff,  remained  in  the  hands  of  his 
agent  until  after  the  loss.  No  copy  has  been  furnished  to  us  of 
what  was  signed  by  Loring,  but  we  understand  from  what  facts 
are  submitted  that  he  made  himself  liable  for  the  premium,  so 
that  it  could  have  been  recovered  of  him.  We  find  then  in  the 
case  the  terms  of  the  insurance  reduced  to  writing  in  a  book  kept 
by  the  insurers  for  that  purpose,  and  signed  by  one  of  the  in- 
sured for  the  whole,  a  policy  made  and  recorded,  and  ready  for 
delivery,  before  the  loss.     Was  the  contract  at  that  time  com- 
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pletod  ?  Here  vras  a  union  of  minds  upon  the  contract,  and  the 
insurers  had  legal  power  to  enforce  the  payment  of  the  premium 
against  Loring. 

But  it  is  contended,  that  the  subsequent  facts  impair  the  force 
of  this  conclusion.     A  few  days  ufter  signing  the  proposition 
book,  Loring  called  for  the  policy,  and  was  told  it  was  ready. 
A  joint  note  for  the  premium  was  then  made.     Loring  said  he 
had  not  authority  to  sign  the  note  for  the  other  owners  and  left 
the  policy,  saying  ho  would  get  it  signed,  and  return  it  in  a  few 
days.     The  inference,  drawn  from  his  declaration,  that  he  had 
not  authority  to  sign  the  note,  is,  that  he  had  no  authority  to 
procure  the  insurance  for  the  other  owners.   But  he  did  not  say 
so.     It  might  be,  that  he  considered  himself  as  fully  authorized 
to  procure  the  insurance  for  them,  but  that  such  an  authority 
would  not  embrace  the  power  of  signing  their  names  to  a  note. 
But  we  can  only  conjecture  what  were  his  views — they  form  no 
basis  for  our  decision.    One  part  owner  of  a  vessel  has  no  author- 
ity, as  such,  to  procure  insurance  for  the  other  owners.     It  ia 
incumbent  on  the  plaintiffs  to  show  an  authority,  on  the  part  of 
Loring,  to  procure  the  insurance  for  the  other  owners,  or  a  sub- 
sequent ratification:  Foster  v.  United  States  Ins.  Co,,  11  Pick.  85; 
Finney  v.  Fairhaven  Lis.  Co..  5  Mete.  192  [38  Am.  Dec.  397]. 
In  tbe  case  last  cited,  one  part  owner  procured  the  insurance 
for  himself  and  the  other  owners,  without  their  previous  author- 
ity, but  the  bringing  of  an  action  on  the  policy,  in  their  names, 
was  held  to  be  a  ratification  of  his  act.    There  was  a  mutuality  in 
the  contract,  because  the  part  owner,  who  eflected  the  insurance, 
was  liable  for  the  premium.    The  case  and  the  authorities  bearing 
upon  it,  were  very  fully  considered.    If  the  insurers  had  brought 
an  action  against  the  plaintiffs,  for  the  premium,  no  loss  hap- 
pening, and  had  failed  of  recovery,  because  Loring  acted  with- 
out authority,  they  would  have  then  had  a  perfect  right  of  action 
against  him.     No  question  was  made  about  his  authority,  and 
it  does  not  appear,  but  that  he  was  in  fact  authorized.     The 
company  did  not  ask  for  anything  more  than  his  individual 
responsibility;  with  that   they  remained  satisfied,  and  it  was 
only  when  ho  called  for  the  policy,  that  the  joint  note  was  pre- 
sented, for  signature. 

The  note  was  signed  by  all  the  plaintiffs,  but  not  presented  at 
the  office,  until  after  the  loss.  This  act,  together  with  the  com- 
nicncenient  of  the  suit,  must  be  considered  a  ratification  of  what 
Loring  did,  in  procuring  the  insurance:  Story  on  Ag.,  sec.  218; 
8  Kent's  Com.  2G1.     Guided  bv  the  authorities,  to  which  we 
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have  referred,  and  the  principles  applicable  to  contracts  of  in- 
surance, it  is  our  conclusion,  that  the  plaintiffs  are  entitled  to 
recover. 

It  is  agreed,  that  the  defendant  is  liable  for  one  twentieth 
part  of  the  risk,  and  that  the  preliminary  proofs  -were  presented 
to  the  directors  of  the  company,  on  the  fourteenth  of  December, 
1839;  and  an  adjustment  refused.  The  policies,  used  by  the 
company,  contained  a  provision,  that  losses  should  be  paid  in 
sixty  days,  after  proof  and  adjustment  thereof.  A  refusal  to 
make  an  adjustment,  when  it  ought  to  have  been  done,  is  to  be 
viewed  in  the  same  manner,  and  to  have  the  same  effect,  as  if  it 
had  been  completed.  The  defendant's  proportion  of  the  dam- 
ages is  one  hundred  dollars,  from  which  should  be  deducted  one 
twentieth  part  of  the  premium,  and  the  balance,  with  interest 
from  the  thirteenth  of  February,  1840,  will  be  the  amount,  for 
which  the  defendant  is  liable.  By  the  agreement  of  the  parties, 
a  default  is  to  be  entered. 


Part  Owneb  of  Vessel  has  No  Authoritt,  as  Such,  to  Ikstjbe  for 
his  co-owners.  If  he  does  so,  the  co-owners  may  ratify  his  acts,  even  after 
loss.  Bringing  suit  to  recover  for  a  loss,  is  a  ratification:  Finney  v.  Warren 
Ins,  Co.f  35  Am.  Dec.  343;  Burrows  v.  Turner,  Id.  622,  and  notej  Finney  v. 
FbUrJuiven  Ins.  Co.,  38  Id.  397,  and  note;  Ins.  Co.  v.  Chase,  5  Wall.  614. 

The  principal  case  is  cited  to  the  effect,  that  a  contract  for  insurance  is 
complete  as  soon  as  there  is  an  assent  to  its  terms,  in  Peoria  etc.  Ins.  Co.  ▼. 
Hervey,  34  111.  66. 


Howard  v.  Grover. 

[28  MAxms,  97.] 

New  Trial  will  not  be  Granted  on  the  Ground  of  Newly  Disoor- 
ERKD  Evidence,  if  by  the  use  of  ordinary  diligence  such  evidence  could 
have  been  produced  on  the  trial. 

Surgeon  is  not  Liable  for  a  Want  of  the  Highest  Degree  of  Skill, 
but  only  for  ti:e  want  of  ordinary  skill,  care,  or  judgment. 

Verdict  will  not  be  Set  Aside  as  Excessive,  where  the  damages  to  be 
awarded  are  in  the  discretion  of  the  jury,  unless  the  jury  were  actuated 
by  passion,  or  by  some  undue  influence,  perverting  their  judgment. 

Oase.     The  opinion  states  the  facts. 

Howard  and  Shepley,  for  the  plaintiff. 

Codman,  for  the  defendant. 

By  Court,  Wells,  J.  This  case  was  tried  at  the  November 
term,  1847,  and  a  verdict  was  rendered  for  the  plaintiff  for  two 
thousand  and  twenty-five  dollars.     The  defendant  was  charged 
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with  malpractice,  as  a  surgeon.  And  he  moves  for  a  new  trial 
because  of  the  discovery  of  new  evidence,  and  of  excessive  dam- 
ages.  The  gentlemen  by  whose  testimony,  the  alleged  newly 
discovered  facts  can  be  shown,  all  resided  in  Portland,  where 
the  trial  was  had.  No  measures  were  taken  to  procure  their  at- 
tendance. By  the  use  of  ordinary  diligence,  the  defendant  could 
have  ascertained  the  facts,  to  which  they  are  able  to  testify.  If 
his  knowledge  of  surgery  was  less  extensive  than  theirs,  by  in- 
quiry' of  them,  the  information  which  they  possessed,  could  have 
been  obtained.  If  any  witness  had  stated  that  the  periosteum 
had  not  the  power  of  reproduction,  although  no  such  evidence 
appears  in  the  abstract  furnished  to  us,  information  on  this  sub* 
ject  could  have  been  presented  by  consulting  works  on  surgery, 
or  the  gentleman  by  whom  it  now  appears,  such  an  error  could 
be  corrected.  Parties  are  expected  to  exercise  due  diligence,  in 
preparing  their  causes  and  in  producing  testimony,  and  the 
omission  to  do  so,  does  not  lay  the  foundation  for  a  new  trial. 
There  is  nothing  in  this  part  of  the  case,  which  would  authorize 
us  in  disturbing  the  verdict. 

Are  the  damages  excessive,  to  such  a  degree,  as  to  require  the 
interference  of  the  court  ?  It  is  always  a  delicate  undertaking, 
to  set  aside  a  verdict  on  account  of  excess  of  damages,  especially 
in  cases,  where  the  rules  by  which  they  are  to  be  measured,  are 
vague  and  uncertain.  The  power  to  do  it,  is  recognized  in  many 
cases,  to  some  of  which  we  refer:  Chambers  v.  Caulfidd,  6  East, 
245;  Coffin  v.  Coffin,  4  Mass.  1  [3  Am.  Dec.  189];  Bodwell  v.  Os- 
good, 3  Pick.  379  [15  Am.  Dec.  228];  Worsier  v.  The  Canal  Bridge, 
16  Id.  541;  Blunt  v.  Littley  3  Mason,  102,  which  was  an  action 
for  a  malicious  prosecution,  the  verdict  being  for  two  thousand 
dollars  damages,  was  directed  to  be  set  aside,  unless  the  plaint- 
iff should  remit  five  hundred  dollars  of  his  damages;  Wiggin  v. 
Coffin,  3  Story,  1,  which  was  also  an  action  for  malicious  pros- 
ecution. In  the  case  of  Jacobs  v.  Bangor,  16  Me.  187  [33  Am. 
Dec.  652],  it  is  said,  that  where  there  is  no  certain  measure  of 
damages,  the  verdict  of  a  jury  is  not  to  be  set  aside  for  excessive 
damages,  unless  there  is  reason  to  believe,  that  they  ' '  were  ac- 
tuated by  passion,  or  by  some  undue  influence,  perverting  their 
judgment."  It  is  unneccessary  to  refer  to  that  class  of  cases, 
where  verdicts,  in  relation  to  property,  and  injuries  to  it,  have 
been  set  aside,  and  new  trials  granted.  Honest  and  well  mean- 
ing men  are  liable  to  be  led  astray,  by  strong  feelings  of  sym- 
pathy, arising  from  a  narration  of  painful  and  protracted  suffer- 
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ings,  and  while  thus  excited,  often  inflict  upon  the  author  of 
them,  a  severer  punishment  than  he  merits. 

It  is  not  alleged  against  the  defendant  that  he  was  ignorant 
of  the  duties  of  his  profession,  or  that  he  willfully  and  inten- 
tionally departed  from  them.  It  is  true  that  his  conduct  was 
not  guided  with  sufficient  deliberation,  and  he  relied,  with  a 
confidence  too  strong,  upon  his  own  judgment.  The  plaintiff 
had  been  lame  for  several  years;  his  thigh-bone  was  diseased. 
It  is  not  denied  that  in  1843  an  amputation  was  necessary,  to 
arrest  the  progress  of  the  disease.  In  that  year,  the  defendant 
performed  two  operations  upon  the  plaintiff's  thigh,  by  ampu- 
tation. The  first  was  unobjectionable  as  to  the  place  of  ampu- 
tation, but  the  bone  was  left  protrud^id  too  far  from  the  muscu- 
lar parts.  The  ground  of  complaint  is  principally  for  the  second, 
that  there  was  an  error  in  not  cutting  off  the  limb  nearer  to  the 
body,  and  want  of  care  and  skill  in  the  mode  of  execution. 
But  it  is  not  shown  that  the  plaintiff  sustained  any  material  in- 
jury from  the  mere  mode  of  execution,  although  it  did  not  ac- 
cord with  the  most  correct  and  careful  practice.  But  as  soou 
as  the  second  amputation  took  place,  it  was  apparent  that  the 
bone  was  infected  above  the  place  of  amputation.  The  plaintiff 
could  not  then  bear  another  operation.  The  caries  continued 
to  increase  in  virulence,  until  the  whole  of  the  thigh-bone  was 
removed  from  its  socket  by  another  surgeon.  The  alleged  fault 
of  the  defendant  consisted  in  an  error  of  judgment,  in  not  re- 
moving more  of  the  diseased  limb.  It  is  by  no  means  certain 
that  the  removal  of  a  larger  portion  would  have  been  effectual. 
"When  the  first  operation  took  place,  the  remaining  bone  ap- 
peared to  be  perfectly  sound,  but  in  a  short  time  the  disease 
manifested  itself  in  such  a  fearful  manner  as  to  require  a  second 
amputaiion.  It  seems  therefore  highly  probable,  that  the  whole 
bone  was  diseased,  and  that  nothing  short  of  its  entire  removal 
would  have  saved  the  life  of  the  plaintiff.  If  such  were  the 
fact,  it  was  of  little  importance  at  what  precise  part  of  the  limb, 
below  the  hip  joint,  the  operation  was  performed.  Yet  damages 
against  him  have  been  rendered,  not  because  he  failed  to  remove 
the  whole  limb,  but  that  he  should  have  removed  a  few  inches 
more  of  it.  It  was  the  inevitable  fate  of  the  plaintiff  to  be  a 
cripi)le  for  life,  without  any  agency  of  the  defendant.  The  want 
of  judgment  of  the  latter  may  have  protracted  his  sufferings, 
and  caused  an  increase  of  expense  and  loss  of  time. 

The  defendant  is  not  liable  for  a  want  of  the  highest  degree 
of  skill,  but  for  ordinary  skill:  Scare  v.  Prentice^  8  East,  348; 


April,  1848.]  HowABD  v.  Oroveb.  481 

Ohit.  on  Oon.  166.  And  of  comae  only  for  the  want  of  ordi- 
naxy  oare  and  ordinaiy  judgment.  The  practice  of  suigeiy  is 
indispenBable  to  the  communily,  and  while  damages  should  be 
paid  for  negligence  and  carelessness,  surgeons  should  not  be 
deterred  from  the  pursuit  of  their  profession  by  intemperate 
and  extravagant  verdicts.  The  compensation  to  surgeons  in 
the  country  is  small,  in  comparison  with  what  is  paid  in  cities 
for  similar  services,  and  an  error  of  judgment  is  visited  with  a 
severe  penalty,  which  takes  from  one  a  large  share  of  the  sur- 
plus earnings  of  a  long  life. 

We  are  constrained  to  believe  that  the  jury  must  have  been 
actuated  ''  by  some  undue  influence,"  and  that  justice  requires 
a  reduction  of  the  verdict.  But  we  have  so  much  reluctance  to 
interfere  with  it,  that  we  will  allow  it  to  remain,  if  the  plaintiff 
will  remit  five  hundred  dollars  of  it.  If  this  is  not  done,  the 
verdict  will  be  set  aside,  and  a  new  trial  granted. 

Sheflet,  J.,  concurred  only  in  the  result. 


LiABiLiTT  or  Phtszgiams  akd  Suboeons  roB  yiwuttjmca. — ^1.  OkU 
Liability. — Physicians  and  surgeons  who  hold  themselves  oat  to  the  world  to 
prsctxoe  in  their  profession,  by  so  doing  impliedly  contract  with  those  who 
employ  them  that  they  possess'  a  reasonable  amount  of  care,  skill,  diUgenoe, 
tnd  learning.  They  are,  therefore,  bound  to  exercise,  and  are  liable  for  the 
want  of,  reasonable  care,  skill,  and  diligence:  Seare  v.  Prentice^  8  East,  348) 
Rich  Y.  PierpotO,  3  Fost.  t  Fin.  35;  LcmpJiier  y.  PJUpos,  8  Car.  k  P.  475| 
PaUen  Y.  Wiggin^  61  Me.  594;  Balhu  ▼.  Prucou^  64  Id.  305;  Leightan  ▼. 
Sargmtt  27  N.  H.  460;  London  v.  Hvmphreyy  9  Conn.  209;  OaUagher  ▼. 
Thompaon,  Wright  (Ohio),  466;  Craig  y.  Chambera,  17  Ohio  St.  253;  Branner 
▼.  StarmetU,  9  Kan.  51;  T^  y.  Wilcox,  6  Id.  46;  Long  v.  Morrison,  14  Ind. 
696;  Peck  ^.  MarHn,  17  Id.  115;  MeNevins  v.  Lotoe,  40  IlL  209;  Utley  t. 
Bums,  70  Id.  162;  Kendall  v.  Broim,  74  Id.  232;  Bamee  ▼.  Means,  82  Id. 
879;  Reynolds  y.  Graves,  3  Wis.  416;  Hesse  y.  Knippel,  1  Mich.  N.  P.  109; 
Hitchcock  y.  BurgeU,  38  Mich.  501;  Carpenter  y.  Blake,  60  Barb.  488;  10 
Han,  358;  Haire  y.  Beese,  7  Phik.  138;  PaOen  y.  Warner,  91  Pa.  St.  362) 
Wood  y.  Clapp,  4  Sneed,  65;  Oraham  v.  Oaiulier,  21  Tex.  Ill;  Boydston  T. 
Oiltner,  3  Or.  118.  They  are  liable  for  damages  arising  as  well  from  want  of 
skill  as  from  neglect  in  the  application  of  skill:  Jjong  y.  Morrison,  14  Ind« 
695.  Continued  attention  as  long  as  attention  is  required  is  implied  by  law, 
in  the  absence  of  a  stipulation  to  the  contrary,  and  care  is  required  for  the 
physician  or  surgeon  to  determine  when  the  attendance  may  be  properly  and 
safely  discontinued,  as  well  as  during  the  attendance:  BaUou  y.  PrescoU,  64 
Me.  305.  But  in  an  action  on  the  case  against  a  physician  for  malpracUoe, 
the  plaintiff  can  not  giye  eyidence  that  defendant  abandoned  him,  and 
refused  to  attend  upon  him,  unless  the  cause  of  action  be  so  laid  in  the  decla- 
ration: Bemus  y.  Howard,  3  Watts,  255.  A  surgeon  is  responsible  for  his 
wrongful  act,  although  the  case  is  turned  over  to  another,  who  might  by 
proper  care  and  skill  haye  discoyered  the  error,  and  haye  relieyed  the  patienti 
ffatkom  y.  Biehmond,  48  Vt.  557.  The  fact  that  a  physician  or  soigeon,  on 
•Moming  charge  of  a  case,  refuses  the  proffered  assistance  of  other  medioal 
▲x.  Dsa.  Yoii.  ZLYin— SI 
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men,  is  no  more  thmn  an  implied  decUration  of  his  ability  to  tnak  the  eaw 
properly,  and  the  degree  of  akill  he  is  bound  to  exeroiee  ia  neither  inereaaed 
nor  diminished  thereby:  PoUer  r,  Wamur,  01  P^  St.  382.  In  Bof^  r.  WiuB- 
hw,  5  Phila.  136,  it  was  held  that  a  dentist  using  ohloroform  as  an  anoa* 
thetic  agents  was  only  boond  to  look  to  the  natural  and  probable  efiSBCts.  A 
physician  or  surgeon  without  a  special  oontraot  for  that  purpose  can  never  be 
considered  as  warranting  or  insuring  a  cure:  Leighlon  t.  Sargeni,  27  N.  H. 
4e0;  Tefi  y.  WUeox,  6  Kan.  46;  OaOagher  ▼.  Thompson,  Wright  (Ohio),  460» 
CnUg  Y.  Chambers,  17  Ohio  St.  253;  ffair^  r.  Beese,  7  Phila.  138;  Chraham  v. 
OauUer,  21  Tex.  Ill;  ffe$ae  v.  Knippd,  1  Mich.  N.  P.  109;  GHndle  t.  Chnmie, 
7  Ohio,  462.  Where,  therefore,  in  an  action  against  a  surgeon  for  damagesi 
it  is  alleged  that  defendant  promised  to  perfect  a  cure,  such  aUegation  can 
only  be  sustained  by  positive  proof  of  an  express  promise:  OrkuUe  v.  Cfremet  7 
Ohio,  462;  OaOagher  r,  Thompson,  Wright  (Ohio),  466;  but  a  complaint  all^ 
ing  that  defendant  was  employed  "to  set  and  reduce  the  said  fracture  *  *  * 
and  to  attend  to  and  cure  and  heal  the  same  for  a  fee,  and  the  said  defend- 
ant entered  upon  such  retainer  and  employment^"  does  not  imply  any  mora 
than  the  law  imposes;  that  is,  the  exerdse  of  reasonable  skill  and  care,  and 
does  not  imply  a  promise  to  cure:  Hooprngo/mer  v.  Ltxy,  Tl  Ind.  465;  iZey- 
w>lds  V.  Qrasoes,  3  Wis.  416.  The  mere  fact  that  no  cure  was  perfected  does 
not  create  a  liability,  nor  raise  a  presumption  of  want  of  proper  care  and  skill: 
Teffi  V.  YTtZcoa?,  6  Ean.  46;  Hakrt  v.  Ru»t,  7  Phila.  138;  but  see  Aldi/er  t« 
Buckley,  1  Swan,  69.  Nor  does  the  law  hold  a  medical  person  liable  for  aa 
honest  mistake,  or  mere  error  in  judgment,  there  being  reasonable  grounds 
for  uncertainty,  although  his  implied  contract  is,  that  he  will  use  his  beat 
judgment  in  cases  of  doubt:  Patten  v.  Wiggin,  51  Me.  594;  T^  ▼.  Wileox,  6 
Ean.  46;  Leighton  v.  Sargent,  27  N.  H.  460;  WilUams  v.  Poppleton,  3  Or. 
139.  But  an  error  in  judgment  may  be  so  gross  as  to  be  inconsistent  with 
the  use  of  that  degree  of  skill  which  is  the  duty  of  every  surgeon  to  bring  to 
the  treatment  of  a  case:  West  v.  Martin,  31  Mo.  375. 

The  cases  are  agreed  upon  the  foregoing  main  propositions  that  a  reason- 
able, and  not  the  highest  or  greatest,  amount  of  csre,  skill,  and  diligence  is 
required  of  a  medical  man;  that  he  does  not  warrant  a  cure,  nor  is  he  liable 
for  a  mere  error  in  judgment  in  cases  of  reasonable  doubt;  but  on  thequestid^ 
of  the  meaning  of  "reasonable  care  and  skill"  there  is  some  diversity  of 
opinion.  The  great  weight  of  authority,  however,  is  in  favor  of  the  rule  that 
the  standard  should  be,  that  reasonable  care,  skill,  and  diligence  as  is  ordi- 
narily exercised  by  others  in  the  profession  generally:  Patten  v.  Wiggm,  61 
Me.  694;  T^  v.  WUeox,  6  Eans.  46;  Smothers  v.  Hanks,  34  Iowa,  286; 
Almond  v.  Nugent,  34  Id.  300;  Bitchey  v.  West,  23  HI.  385;  Leighton  v. 
Sargent,  27  N.  H.  460;  Cfraham  v.  OauHer,  21  Tex.  Ill;  Heath  v.  QUsan,  3 
Or.  64.  This  rule,  it  will  be  observed,  does  not  differ  from  that  commonly 
applied  where  any  other  kind  of  skilled  labor  or  service  is  employed,  regard 
being  had  in  the  application  to  the  particular  trade  or  calling  under  consider- 
ation. See,  however.  Almond  v.  Nugent,  34  Iowa,  300.  An  instruction  to 
a  jury  that  the  measure  of  skiU  and  diligence  required  was  that  ordinarily 
exerdsed  by  the  thoroughly  educated  of  the  profession,  was  consequently  held 
to  be  erroneous:  Smothers  v.  Hanks,  34  Iowa,  286;  Ahnond  v.  Nugent,  84 
Id.  300.  On  the  other  hand,  the  jury  were  instructed  in  Hasre  v.  Beese,.7 
Phila.  138,  that  the  measure  of  skill  and  diligence  was  that  ordinarily  exer- 
cised by  thoroughly  educated  physicians  and  surgeons;  and  in  MeOandless  ▼• 
McWha,  22  Pa.  St.  261,  some  remarks  of  the  court  indicate  a  leaning  tfaa 
same  way,  and  are  inoonsiBtent  with  other  portions  of  the  opinion  which  re» 
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ogniae  the  genflral  rale  as  giT«n  above.  Regard  moat  be  bad  to  the  adTanced 
state  of  the  prolenion  at  the  tune  of  the  treatment  and  to  the  opportonitiea 
and  droamstanoea  afforded  by  the  partioolar  locality  for  profiGienoy  in  the 
profearion— eome  places  ob^ioaaly  affording  better  adTantagea  than  others, 
and  the  responsibilities  being  correspondingly  greater:  T^  t.  WileoXf  6  Kans. 
46;  Smothan  v.  HanhB^  84  Iowa,  286;  Almond  v.  Nuffody  34  Id.  300;  Haim 
T.  Reeaty  7  Phila.  138;  8maU  V.  Howcard,  128  Mass.  131. 

In  HcUhofn  t.  Rieknumd^  48  Yt  557,  a  charge  to  the  jniy  that  "  ordinaxy 
skill "  meant  *'  such  skill  ss  doctors  in  the  same  general  neighborhood,  in  the 
same  general  lines  of  practice,  ordinarily  have  and  exercise  in  like  cases " 
was  held  to  be  correct;  and  in  Qramm  t.  Boener^  56  Ind.  497,  it  was  held  it 
no  error  to  refuse  to  charge  "theqaestion,  therefore,  in  this  class  of 
I,  Ib  whether  he  [the  surgeon]  has  employed  such  reasonable  skill  and 
diligence  as  are  ordinarily  etbrcised  in  his  profession  in  the  locality  where  he 
practices."  Worden,  J.,  said,  p.  501:  "It  seems  to  us,  that  physicians  or 
suigeons,  practicing  in  small  towns,  or  rural  or  sparsely  populated  districts, 
are  bound  to  possees  and  exercise  at  least  the  average  degree  of  skill  possessed 
and  exercised  by  the  profession  in  such  localities  generally.  It  will  not  do, 
as  we  think,  to  say,  that  if  a  surgeon  or  physician  has  exercised  such  a  degree 
of  skill  as  is  ordinarily  exercised  in  the  particular  locality  in  which  he  prac- 
tices, it  will  be  sufficient.  There  might  be  but  few  practicing  in  the  given 
locality,  all  of  whom  might  be  quacks,  ignorant  pretenders  to  knowledge  not 
possessed  by  them,  and  it  would  not  do  to  say,  that,  because  one  possessed 
and  exercised  as  much  skill  ss  the  others,  he  could  not  be  chargeable  with 
the  want  of  reasonable  skill."  The  treatment  of  a  medicsl  person  of  one 
school  of  practice  is  likewise  to  be  tested  by  the  general  doctrines  of  that 
particular  school,  and  not  by  those  of  other  schools :  PcUien  v.  Wigging  51  Me 
504;  H€S9e  v.  Knippd,  1  Mich.  N.  P.  109;  WiUUmu  t.  PoppUton,  3  Or.  139* 
Corgi  V.  Maretzekf  4  K  D.  Smith,  1 ;  Bowman  v.  Woods,  1  Qreene  (Iowa), 
441.  In  the  latter  case,  proceedings  were  brought  against  a  physician  for 
malpractice  in  not  removing  the  placenta,  in  a  case  of  accouchement.  A  con- 
sulting physician  who  had  been  called  in  about  thii*ty-six  hours  after  delivery, 
gave  as  his  opinion  that  the  placenta  should  have  been  removed  at  a  much 
earlier  period,  or  else  injurious  consequences  would  be  likely  to  follow.  LI* 
defendant  then  offered  to  prove  that  he  was  a  botanic  physician,  and  accord 
ing  to  that  system  it  was  considered  improper  to  make  such  removal,  bul 
that  it  should  be  permitted  to  remain  until  expelled  by  nature.  Held,  error 
in  not  admitting  such  evidence,  and  that  if  defendant  had  shown  that  accord- 
ing to  the  botanic  system  he  had  performed  the  accouchement  with  ordiuary 
akill  and  care,  it  would  be  a  legal  defense.  If  the  profession  recognize  but 
one  course  of  treatment,  any  other  course  might  be  evidence  of  a  want  o^ 
ordinary  knowledge,  care,  and  skill :  Slater  v.  Baker,  2  Wils.  359;  Patten  v. 
Wiggin,  51  Me.  594.  The  rule  governing  the  Uabiliiy  may,  from  the  pre- 
ceding, b» summed  upas  follows:  A  physician  or  surgeon  is  liable  for  the 
want  of  a  reasonable  degree  of  care,  skill,  and  diligence,  such  ss  ia  ordinarily 
possessed  at  the  time  by  others  of  the  profession  generally,  in  similar  locali- 
tiea.  Since  the  three  degrees  of  negligence  and  the  corresponding  degrees  of 
oare  have  been  abandoned  by  certain  modem  cases,  it  would  seem  that  the 
rule  laid  down  by  them,  viz.,  that  a  person  undertaking  an  employment  bar- 
gains that  he  has  a  reasonable  amount  of  care  and  skill,  but  that  he  ia  bound 
to  use  all  the  care  and  skill  he  possesses,  being  liable  if  he  is  guilty  of  negli* 
gence,  should  apply  to  the  subject  under  discussion,  and  present  the  true  rule 
of  law;  but  no  case  seems  to  have  gone  to  this  extent:  See  WiUon  v.  Brett,  11 
Mee.  A;  W.  113  (bailee);  Oarpenier  v.  fUake,  60  Barb.  488;  50  N.  T.  096. 
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In  Wngland,  before  the  statiites  21  and  22  Vlotorie»  a  90^  a  phyndan  oonld 
not  maintain  an  action  for  his  fees:  ChorUy  t.  Bcieoif  4  T.  B.  817;  Xtps- 
tonibe  T.  Holmes^  2  Gamp.  441;  Little  t.  OJdahar,  Gar.  ft  M.  870;  except  npon 
an  express  oontract:  Fet^  t.  i?iiMeS,  3  Gale  ft  D.  198;8Q.  B.  928;  Gar.  ft  M. 
802;  his  services,  like  thoee  of  an  advocate,  were  supposed  to  be  rendered 
gratoitoasly.  A  sm^geon,  however,  was  considered  as  having  a  legal  right  to 
oompensation,  and  coold  sue  for  its  recovery:  lAttie  v.  Oldahert  Id.  870;  Balt^ 
terthy  v.  Lawrence^  Id.  277.  The  role  is  accordingly  laid  down  by  some  text- 
writers  that  a  physician  in  England  was  liable  for  negligence  only  to  the  ex- 
tent to  which  one  is  liable  who  renders  a  gratnitons  service — ^that  is,  for  gross 
n^ligenoe — ^while  a  surgeon  was  subject  to  the  usual  rules  of  liability:  See 
Shearman  ft  Bedfield  on  Negligence,  sec  481.  The  correctness  of  such  a 
rule  may  very  well  be  questioned,  especially  in  the  light  of  recent  English 
decisions  on  the  question  of  negUgence:  See  WiUon  v.  BreU^  11  Mee.  ft  W. 
118  (gratuitous  bailee).  A  physician  or  surgeon  should  use  all  the  care  and 
skill  he  possesses,  or  if  the  three  grades  of  negUgenoe  are  adhered  to,  he 
should  use  ordinary  care  and  skill,  being  liable  for  the  want  of  its  exerdss^ 
and  it  should  make  no  difference  with  his  liability  whether  or  not  he  was  en* 
titled  to  compensation:  See  1  Addison  on  Gontraots,  *414.  The  above  dis- 
tinction between  physicians  and  surgeons,  as  regards  their  right  to  feesi 
never  prevailed  in  this  country.  It  may  well  be  doubted  whether,  in  Amer> 
ica,  any  well-considered  case  would  make  a  distinction  in  reference  to  the  lia- 
bility of  a  physician  or  surgeon,  because  he  was,  or  was  not,  to  receive 
remuneration  for  his  services.  In  McNevms  v.  Xotoe,  40  IlL  209,  which  was 
an  action  against  a  physician  and  surgeon  for  malpractice,  the  jury  were  in- 
structed that  defendant  "  was  liable  *  *  *  whether  he  charged  fees  or 
not."  This  instruction  was  held  to  be  unobjectionable.  The  court  say:  ''  If 
a  perscn  holds  himself  out  to  the  public  as  a  physician,  he  must  be  held  to 
ordinary  care  and  skill  in  every  case  of  which  he  assumes  charge,  whether  in 
the  particular  case  he  has  received  fees  or  not.*'  The  negligence  of  a  physi- 
cian or  surgeon  is  a  good  defense  to  an  action  by  him  for  compensation:  AdUr 
T.  Bttckley,  1  Swan,  69;  Bellinger  v.  CroMgue^  31  Barb.  534.  An  action  on 
ease  may  be  maintained,  although  the  patient  was  not  the  one  who  was  to 
pay  for  the  services,  or  who  retained  the  surgeou;  it  might  be  otherwise  if 
the  action  was  brought  on  contract:  Pippin  v.  Sheppard,  11  Price,  400;  (?2euf- 
fodl  V.  Steggall,  5  Bing.  N.  Gas.  733;  8  Scott,  60. 

If  a  patient  relies  upon  his  own  judgment,  and  directs  an  operation  to  be 
performed,  a  surgeon  is  not  liable  for  inJnrioQS  oonsequences  arising  there* 
from:  Oramm  v.  Boener,  66  Ind.  497;  Haiicke  v.  Hooper,  7  Car.  ft  P.  81. 
And  contributory  negligence  on  the  patient's  part  through  improper  conducti 
failure  to  obey  reasonable  instnictions,  and  the  like,  obviously  defeats  his  re- 
covery of  damages:  HcUre  v.  Beesey  7  Phila.  138;  Potter  v.  IVamer,  91  Pa.  St. 
862;  Westv.  Martin,  31  Mo.  375;  Hihbard  v.  Thompstm,  109  Mass.  286;  Omd- 
man  v.  Scott,  25  Ohio  St.  86;  Chamberlain  v.  Porter,  9  Minn.  260...  Informa- 
tion given  by  a  surgeou  to  his  patient  concerning  the  nature  of  his  malady  is 
a  circumstance  to  be  considered  by  the  jury  in  determining  the  question 
whether  the  patient,  in  disobeying  instructions,  was  guilty  of  contributory 
negligence  or  not:  Oeiselman  v.  Scott,  supra.  In  WUmot  v.  Howard,  39  Vt. 
447,  it  was  held  that  if  through  improper  treatment,  the  plaintiff  (a  minor) 
must  inevitably  have  a  defective  arm,  the  surgeon  would  be  liable  even  though' 
the  mismanagement  or  negligence  of  those  having  the  plaintiff  in  charge  may 
have  aggravated  the  case,  and  rendered  his  ultimate  condition  worse  than  it 
would  otherwise  have  been.     Such  mismanagement  or  noglience  would  bear 
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mlfy  on  the  meuon  and  amoimt  of  cUimiges,  and  not  on  the  ri^t  of  action. 
Iha  caie  was  diitingaJdied  from  those  oaaes  of  oontribntory  negligenoe  enter- 
ing into  the  creation  of  the  caiue  of  action,  and  not  merely  sopenrening  npon 
it  by  way  of  aggrayating  the  damaging  resoltB. 

If  the  BQit  ia  brought  tor  penonal  injaries  and  snffering  of  a  wife,  canaed 
by  malpractice,  the  husband  moat  join:  €fallagher  ▼.  Thomjmon^  Wright  (Ohio), 
466;  Lang  ▼.  Morrison,  14  Ind.  596;  1  Chit.  PL,  16th  Am.  ed.,  83;  Pomeroy 
on  Bemediea,  sees.  191,  242;  bat  if  the  suit  is  for  loss  of  servicea,  the  wife,  of 
conrae,  is  not  a  proper  party:  1  Chit  PI.  83;  Pomeroy  on  Rem.,  sees.  191, 242. 
In  an  action  on  the  caae  against  a  surgeon  for  nnskillfally  performing  an  opera- 
tion, the  joining  of  a  oomit  averring  that  the  defendant  "maliciously"  pre- 
tended that  he  would  improve  the  appearance  and  restore  plaintiff's  eye,  with 
intent  to  defraud  her  of  her  money,  is  not  a  misjoinder,  since  such  count  is 
not  in  trespass,  the  operation  being  performed  at  plaintiff's  request:  Gadwdi 
T.  FourrtUy  28  111.  438.  Where  a  physician  and  surgeon  sued  for  services  ren- 
dered in  treating  a  broken  limb,  and  def^dant  put  in  an  answer  of  general 
denial,  held,  the  fact  of  performance  of  the  contract  by  the  plaintiff  was  im- 
pliedly averred  in  the  complaint,  and  was  denied  by  the  answer,  and  that  a  judg- 
ment in  favor  of  the  plaintiff  for  his  services,  necessarily  included  the  &ct  of 
performance  by  him,  and  the  question  could  not  be  again  litigated  in  a  suit 
brought  against  such  plaintiff  for  alleged  malpractice.  A  claim  for  damages 
is  not  new  matter  under  the  reformed  procedure,  nor  is  it  a  counter-claim;  the 
two  claims — ^for  services  and  for  malpractice — can  not  co-exist,  and  a  recovery 
by  either  party  is  a  bar  to  an  action  by  the  other:  BdUnger  v.  OrcUgue^  81 
Barb.  634.  Particular  circumstances  attending  the  transaction  can  not  bo 
proved  under  general  averments  of  misconduct:  Cfrannis  v.  Branden,  6  Day» 
260. 

The  burden  of  proof,  in  an  action  against  a  physician  or  surgeon  for  dam- 
ages, is  upon  the  plaintiff  to  show  negligence  or  want  of  knowledge,  care,  and 
akill,  and  also  want  of  contributory  negligence:  Craig  v.  Chambers,  17  Ohio 
8t  253;  Haire  v.  Beese,  7  PhiL  138;  Seudder  v.  Oroasan,  43  Ind.  343;  BaM 
V.  Mor/ord,  29  Iowa,  531;  Leighton  v.  SargejU,  31  N.  H.  119.  In  such  an 
action,  where  general  skiUfulness  is  not  questioned,  and  the  action  is  brou^t 
for  negligence,  evidence  of  the  defendant's  general  skill  is  not  competent: 
Mertz  V.  DetweUer,  8  Watts  &  S.  376;  WUliama  v.  PoppleUm,  3  Or.  139;  al- 
though it  is  plainly  admissible  if  the  issue  is  on  the  possession  and  not  the 
use  of  skill.  In  Orannis  v.  Branden,  5  Day,  260,  which  was  an  action  for 
malpractice,  evidence  of  the  defendant's  general  professional  character  had 
been  admitted,  and  the  court,  without  passing  on  the  question  whether  or  not 
such  admission  was  proper,  decided  that  it  was  competent  for  the  plaintiff  to 
show,  for  the  purpose  of  rebutting  such  evidence,  that  the  defendant  had  not 
been  regularly  bred  in  his  profession.  On  the  question  whether  standard 
medical  works  are  admissible  as  evidence  of  the  author's  opinions  on  questions 
of  medical  skill  and  practice,  there  seems  to  be  some  conflict  of  opinion. 
They  were  held  to  be  admissible  in  Botoman  v.  Woods,  1  Greene  (Iowa),  441; 
but  in  CoUier  v.  Simpson,  6  Gar.  &  P.  73,  which  was  an  action  for  slander, 
brought  by  a  physician,  they  were  not  admitted;  but  a  medical  witness  might 
be  asked  his  judgment  and  the  grounds  of  it,  which  might  be  based  in  some 
degree  on  such  books.  If  testimony  is  given  on  behalf  of  the  plaintiff  as  to 
the  manner  of  treatment,  the  defense  may  ask  an  expert,  who  had  heard  the 
testimony,  whether,  supposing  the  same  to  be  true,  the  treatment  was  proper: 
Wright  v.  Hardy,  22  Wis.  348.  In  an  action  against  a  surgeon  for  midprao- 
^tice,  it  ia  proper  to  allow  the  plaintiff  to  exhibit  the  injured  limb  to  the  juxyt 
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^oMbr  T.  Ar^wm,  1  Qfi&t*8  Cbs.  86S.  It  was  hdd  in  the  latter  oase  tfaa* 
thn  fvaj  mlg^t  be  informed  of  the  oixooniefeHioee  of  the  partteei  bat  in  §m 
action  by  hnabaad  and  wife  for  alleged  malpraotioe  to  the  latter^  it  oan  not 
be  shown  that  the  hoBband  was  nnable  to  labor,  and  depended  npon  his  wile 
for  rapport,  there  being  no  allegation  in  the  deoJamtion  of  a  loas  of  the  wile^ 
serviofs:  TvmM^  v.  Leaek,  11  Cosh.  897.  In  an  action  for  malpraotioe  in 
deUrering  a  child,  it  was  held  that  evidence  was  admissible  of  defendants 
declaratioos  that  the  patient  had  a  yenereal  disesse,  which  was  the  cause  of 
his  ill  snccess,  bat  only  to  show  defendants  ignosanoe  of  the  caee,  and  not 
for  increasing  the  damages,  it  being  proved  that  she  had  no  each  diseases 
Chrtuuku  T.  Branden,  5  Day,  260.  Evidence  is  not  competent  to  show  the 
efibct  of  remedies  prescribed  apon  a  person  entirely  well:  ISoomUf  v.  Leaehf 
11  Gosh.  887.  The  plaintiif  is  not  entitled  to  recover  anything  for  the  pain 
and  saffering  caused  by  the  injoiy,  bat  only  for  soch  additional  pain  and  sof- 
fering  as  is  produced  by  the  ne|^gence  or  want  of  skill  in  the  treatments 
Wenffer  v.  Colder,  78  la  276. 

2.  Cfrimmal  LiabUUjf, — ^A  phyddan  or  soigeon  may,  by  his  negligence  in 
caosing  the  death  of  a  patient,  render  himself  liable  to  be  punished  for  man* 
slaughter:  Sex  v.  SpiUer,  4  Car.  ft  P.  883;  Sex  v.  WM,  I  Moo.  ft  £.  406| 
Beg.  V.  Markusa,  4  Fost  ft  Fin.  866;  Beg.  v.  MaeUod,  12  Cox's  Q  C.  684» 
Beg,  V.  Chamberlam,  10  Id.  486,  and  if  the  injury  falls  short  of  deprivatioB 
of  life,  he  may  be  punished  for  a  misdemeanor:  Oroenvdfa  Caatt  1  Ld.  Baym. 
218;  Bex  v.  Long,  4  Car.  ft  P.  388,  405,  per  Parke,  J.  But  it  is  not  every  case 
of  negligence  that  will  render  him  thus  liable;  the  cases — ^English  and  Ameri- 
can— seem  to  be  agreed  upon  the  propoeition  that  the  negligence  or  inattention 
must  be  of  the  grossest  kind;  and  if  there  is  a  6ofia,/£(feand  honest  exercise  of 
the  beet  skill  to  cure,  he  is  not  criminally  liable:  Bex  v.  Long,  4  Csr.  ft  P. 
888;  Bex  y.  Van  ButeheU,  8  Id.  628;  Bex  v.  WiOUuMon,  3  Id.  635;  Bex  v. 
SpOler,  4  Id.  333;  Bex  v.  Webb,  1  Moo.  ft  B.  405;  Beg.  v.  Marhuss,  4  Fost.  ft 
Fin.  856;  Beg.  v.  MacUod,  12  Cox's  C.  C.  534;  Beg.  v.  Ctumberkun,  10  Id. 
486;  Beg.  y.  Spencer,  10  Id.  525;  OcmmonweaUh  v.  Thompaon,  6  Mass.  134; 
Biee  v.  SUUe,  8  Mo.  561;  StaU  v.  Schvh^  55  Iowa,  628.  Where  the  cases  do 
differ,  however,  is  in  regard  to  acts  constituting  gross  negligence.  Thus,  in 
JShnpaon'a  Coat,  1  Lewin,  172,  Bayley,  J.,  said:  "I  am  dear,  that,  if  a  person 
not  having  a  medical  education,  and  in  a  place  where  persons  of  a  medical 
education  might  be  obtained,  takes  on  himself  to  administer  medicine  which 
may  have  a  dangerous  effect,  and  such  person  destroys  the  life  of  the  person 
to  whom  it  is  administered,  it  is  manslaughter.  The  party  may  not  mean  to 
cause  death;  on  the  contrary,  he  may  mean  to  produce  beneficial  effects;  but 
he  has  no  right  to  hazard  medicine  of  a  dangerous  tendency  when  medical 
assistance  can  be  obtained.  If  he  does,  he  does  it  at  his  peril.'*  See  Bex  v. 
WM,  1  Moo.  ft  B.  405;  Beg.  v.  Macleod,  12  Cox's  C.  C.  534;  Beg.  v.  Chnm- 
herlain,  10  Id.  486;  Beg.  v.  Marhusa,  4  Fost.  ft  Fin.  366,  to  the  same  effect. 
In  the  latter  case,  WiUes,  J.,  said:  **  Cross  negligence  might  be  of  two 
kinds;  in  one  sense,  where  a  man,  for  instance,  went  hunting  and  neglected 
his  patient,  who  died  in  consequence.  Another  sort  of  gross  negligence  con- 
eisted  in  rashness,  where  a  party  was  not  sufficiently  skilled  in  dealing  with 
dangerous  medicines  which  should  be  carefully  used,  of  the  properties  of 
which  he  was  ignorant,  or  how  to  administer  a  proper  dose.  A  person  who 
with  ignorant  rashness,  and  without  skill  in  his  profession,  used  such  a  dan- 
gerous medicine,  acted  in  groes  negligence.  *  *  *  If  a  man  knew  that  he 
was  using  medicines  beyond  his  knowledge,  and  was  meddling  with  things 
above  his  reach,  that  was  culpable  rashness.    Negligence  might  consist  in 
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vrfng  WMdIeiiict  in  Um  ue  of  wliibh  owe  mm  required,  and  of  tiie  piepertiM 
of  wludi  the  penna  iiring  tliem  was  ignonai.  Apenonvltotooka  lea^in 
the  deik  in  the  adminiitration  of  medioinee,  wee  goilty  of  groee  nogUgenoe." 
The  Amerioen  oaaee  oan  not  be  eaid  to  ley  dofwn  eo  etringent  a  mle  ae  the 
ftngoing  Ib^fimlk  caeee:  See  OomaumwecM  t.  Thomp^on^  6  Meee.  134  (a 
oaee  nxhiWting  a  moat  remarkable  ignoianoe);  SIm  t.  iSlCafe,  8  Mo.  561;  8ki§ 
r.  MMb,  06  Iowa,  0281  In  Sice  t.  ;Stote,  lobelia  had  been  administered,  and 
vapor  bathe  gt^en  to  a  patient,  in  ooneeqnenoe  of  wldoh  ahe  died.  The  oonit 
eaid:  "If  a  peraon  aeeome  to  aot  ae  a  pbyaioian,  however  ignonmt  of  mod- 
ioal  ecience,  and  preeoribe  with  kn  honeet  intention  of  oozing  the  patient^ 
bat  through  ignoianoe  of  the  qnality  of  the  medicine  preeoribed,  or  of  the 
natore  of  the  dieeaee,  or  both,  the  patient  die  in  eonaeqnenoe  of  the  treat 
ment»  oontrary  to  the  expeotation  of  the  peraon  preaoribing,  he  ie  not  goilty 
of  murder  or  manabuighter;  bat  if  tiie  party  preecribing  hare  ao  modi 
knowledge  of  the  fatal  tmdemy  of  the  preaoriptiQn,  that  it  may  reaeonably 
be  preeomed  that  he  administered  the  medicine  from  an  obstinate^  wiDfnl 
raehneee,  and  not  with  an  honeet  intention  and  ezpeotatioii  of  eflboting  ^a 
cure,  he  Im  goilty  of  manalanghter,  at  least,  though  he  might  not  have  in- 
tended any  bodily  hann  to  the  patient." 

Nxw  Tbial  will  vot  bx  Gbabtbd  on  Gbouhd  ov  Nkwlt  Duooiynno 
Btidkngb,  if  by  the  nee  of  ordinary  diligenee  snch  eridenoe  oonld  have  been 
prodnced  on  the  trial:  See  the  prior  oaaee  in  this  eeries  cited  in  note  to 
BMmcher  v.  JHal^,  88  Am.  Bee.  100;  Lamdry  t.  Amnion,  86  Id.  606,  and 
note;  McLinJikrt  t.  Tbitii^,  39  Id.  443. 


EInox  V.  Ghadbottbnxl 

[38  MAxmi,  IflO.] 

Statdtx  fizsMFmro  thb  Tools  or  Airr  Debtob  neoeeeary  for  bis  trade  or 
oconpation  &om  execution,  does  not  indnde  a  machine  for  making  pegs, 
although  worked  by  hand,  or  any  other  machines. 

Tbebpasb  for  the  taking  of  a  certain  peg  machine  by  the  de- 
fendant, in  satisfaction  of  a  judgment  obtained  against  the 
plaintiff.    The  further  facts  appear  in  the  opinion. 

Appletoriy  for  the  plaintiff. 

Edward  and  Shepley,  for  the  defendant. 

By  Court,  Sheplet,  J.  The  question  presented  upon  the 
merits  is,  whether  a  ''peg  machine''  was  liable  to  attachment 
and  sale  as  the  property  of  the  plaintiff,  upon  precepts  legally 
issued  against  them.  The  jury  were  instructed,  "that  as  the 
machine  could  be  used  by  a  single  person,  and  was  not  of  great 
▼alue,  and  operated  by  hand  power,  they  should  regard  it  as  a 
tool  of  the  plaintiff's  trade  or  occupation." 

By  the  provisions  of  the  statute,  chapter  114,  section  88, ''  the 
tools  of  any  debtor  necessary  for  his  trade  or  occupation''  an 
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exempted.  The  legidature  must  have  used  this  language  witb 
a  doBign  to  make  known  to  the  citizens  what  property  was  ex* 
empted  from  attachment  and  execution.  The  people  were  to  be 
informed  by  it  what  their  rights  were.  The  intention  must  have 
been  to  communicate  the  ideas,  which  would  be  conveyed  to 
their  minds  by  the  ordinary  and  popular  use  of  the  language. 
This  was  the  rule  of  construction  adopted  in  the  case  of  Fatten 
Y.  Smithy  4  Conn.  450  [10  Am.  Deo.  166].  No  property  can 
therefore  be  considered  as  exempted  or  intended  to  be,  as  a 
tool,  which  in  popular  language  is  not,  and  can  not  be,  desig* 
nated  or  described  by  the  use  of  that  word.  The  bill  of  excep- 
tions and  the  written  arguments  show,  that  the  article  of  prop- 
erty attached  can  not  be  intelligently  described  without  the  use 
of  the  word  machine  or  of  other  words,  neither  commonly  used 
nor  well  suited  to  designate  or  describe  a  tool.  Neither  the  pre- 
siding judge,  nor  any  one  of  the  counsel,  nor  any  witness,  ajH 
pears  to  have  been  able  to  designate  the  property  attached 
without  the  use  of  the  word  machine. 

The  statute  does  not  exempt  machines.  Articles  correctly 
designated  by  the  use  of  that  term  in  popular  language  can  not 
be  considered  as  intended  to  be  exempted  by  the  words  **  the 
tools  of  any  debtor.''  If  all  property  properly  designated  by  the 
use  of  the  word  machine,  were  to  be  exempted  by  the  use  of  the 
word  tool,  property  never  designated  by  the  use  of  the  latter  word 
in  a  correct,  technical,  or  popidar  sense  would  be  exempted.  If 
machines  are  exempted,  there  can  be  no  limitation  of  that  ex-, 
emption  to  a  particular  class  of  them  on  account  of  their  value. 
The  exemption  is  not  by  the  statute  made  in  any  degree  to  de- 
pend upon  the  value;  and  there  would  be  no  criterion,  by  which 
the  value  could  be  determined.  There  must  be  some  rule  or  prin- 
ciple, by  which  to  determine  what  property  is  exempted  by  the 
use  of  the  word  tools,  and  what  is  not  exempted  by  the  use  of  the 
word  machines.  No  other  rule  is  discernible  more  satisfactory 
than  that  arising  out  of  the  popular  use  of  language.  That  deter- 
mines ordinarily  with  sufficient  accuracy,  what  article  is  a  tool, 
and  what  article  is  a  machine.  By  the  use  of  it,  the  article  at- 
tached is  determined  to  be  a  ''  peg  machine,"  and  not  a  tool.  It 
may  possibly  happen,  that  by  some  unusual  use  of  language  an 
article  properly  designated  as  a  tool  and  easily  described  as  such 
may  commonly  be  called  by  those  who  use  it,'  a  machine.  In 
such  case  it  is  not  intended  to  state,  that  it  would  not  become 
liable  to  attachment,  because  in  popular  language  it  was  com- 
monly called  a  machine.    For  in  such  case  as  it  could  with  more 
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propnety  be  designated  and  described  as  a  tool,  the  more  cor- 
rect description  might  prerail  over  the  more  common  and  vul- 
gar one.  It  might  well  constitute  an  exception  to  the  general 
rule,  that  the  popular  use  of  language  should  determine  the 
ohazacter  of  the  article. 
Exceptions  sustained,  and  new  trial  granted. 


STATirtBS  ExxMPrnro  Cebtadi  Pboferty  fbok  Exiootiov:  See  this  sub- 
ject diseossed  at  length  in  note  to  RockweU  y.  Hubbdly  45  Anu  Deo.  246,  and 
note. 


Godwin  v.  Gbego. 

[28  Maxvi,  188.] 

Judgment  Cbbditob  whosx  Judgment  has  been  Satibtizd  by  a  levy  on  a 
distinct  moiety  of  a  larger  tract  of  land  which  his  debtor  held  as  ten- 
ant in  common  with  another,  can  not  revive  such  judgment  until  he  has 
been  ejected  from  the  portion  of  the  common  estate  levied  on. 

OmZEN  CAN  NOT  QUESTION  THE  AOTS  OF  A  PUBLIO  OVFIOXE  On  the  gTOIIIld 

that  such  official  holds  another  office,  which  is  incompatible  with  the 
exercise  of  the  act  in  question. 

JuDOHENT.    The  opinion  states  the  facts. 

S,  and  O.  F.  Emery,  for  the  plaintiff. 

Oodman  and  J.  A.  Poor,  for  the  defendants. 

By  Court,  WmTiiAN,  C.  J.  The  levy,  relied  upon  in  defense, 
is  in  satisfaction  of  a  part  only  of  the  plaintiff's  claim;  and  the 
plaintiff  objects,  that  it  was  void,  it  having  been  made  upon  an 
undivided  moiety  of  a  certain  part  of  a  larger  tract  of  real  estate, 
which  the  debtor,  Gregg,  held  as  tenant  in  common  with  another 
person;  and  insists  on  his  right  to  recover  the  whole  amount  of 
his  former  judgment;  and  .whether  he  has  such  right,  is  the 
principal  question  raised  for  our  decision.  No  case,  it  is  be- 
lieved, has  occurred  in  which  a  question  precisely  similar,  in  all 
its  concomitant  circumstances,  has  been  adjudicated  upon. 
Numerous  cases  have  been  decided  in  which  it  has  been  deter- 
mined that  levies  upon,  and  conveyances  of,  distinct  parts  of 
property,  held  by  a  debtor  or  grantor  in  common  with  others, 
was  inoperative  upon  the  rights  of  the  co-tenants;  and  in  several 
of  them  it  has  been  incidentally  remarked  that  such  a  levy  is 
good,  by  way  of  estoppel,  against  the  debtor;  so  that,  if  the 
other  co-tenants  shall  have  their  purparties  set  off,  on  partition, 
in  severalty,  without  interfering  with  the  part  levied  upon  of 
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eouufjed,  it  ivoold  mt3»  a  good  tifle  iheieto  to  {ha  gtanteea  of 
penona  who  had  kfviad  thereon:  BarOei  r.  Sartow^  12  Uaaa. 
3^[7  Am.  T>eo.  16];  Baldwin  Y.  WkUmgeial.,  13  Id.  ffl;  Vat- 
num  T.  JbM  ei  al.,  12  Id.  474  [7  Am.  Dec. 87];  Browny.  BaUey, 
1  Meto.  266;  Siantfard  t.  Ikdlerton,  18  Me.  229;  Grtgoryy.  Ibdar, 
24  Id.  808.  And  it  doea  not  seem,  from  the  anthozitiea,  that  it 
should  make  any  differenoe  if  the  le^  be  of  an  nnditided  por- 
tion of  sadh  parts  of  a  hixger  tract  held  in  common.  The  case 
of  Vamum  t.  AbboU  et  al.  inm  of  this  deecription.  Yet  it  waa 
held,  in  one  of  the  cases  dted,  that  one  holding  soch  undivided 
part  conld  not  maintain  a  petition  for  partition  against  a  co- 
tenant  of  the  whole  tract;  and  it  is  not  conceiTaUe  that  the 
debtor  could  have  partition  of  the  reeidae  a^iainst  the  co-tenant 
of  the  larger  tract,  unless  it  were  by  consent. 

But,  perhaps,  it  wonld  not  be  admissible  for  a  creditor,  who 
had  taken  it  upon  himself  so  to  levy,  to  make  objection  to  its 
validity.  It  may  be  more  reasonable  that  he  should,  in  such 
case,  be  required  to  wait  till  the  other  co-tenant  should  have 
obtained  partition,  and,  then,  if  ousted  of  his  enjoyment  of  any 
portion  of  the  estate  levied  upon,  to  revive  his  elaim  under  his 
judgment  against  his  debtor,  in  one  of  the  appropriate  modes, 
in  such  cases  provided. 

In  the  statement  of  fiicts  it  is  agreed  that  the  officer  who  made 
the  plaintiff's  levy,  was  also  a  justice  of  the  peace.  It  is  not, 
however,  stated  ttiat  he  performed  any  act,  or  professed  to  exer- 
cise any  of  the  powers  incident  to  the  latter  office.  Though  he 
might  hold  commissions,  both  as  coroner  and  justice  of  the  peace, 
it  was  still  competent  for  him  to  act  in  one  of  those  capacitiea; 
and  acting  as  a  coroner  it  might  be  inferred  that  he  had  re- 
nounced the  exercise  of  his  powers  as  a  justice  of  the  peace.  But 
if  he  acted  under  both  conmiissions,  on  different  and  independent 
occasions,  his  acts,  so  &r  as  the  rights  of  others  were  concerned, 
may  be  deemed  valid.  Having  a  commission  for  the  purpose, 
duly  issued,  and  acting  publicly  under  it,  the  citizens  can  not  be 
expected  to  be  conusant  that  he  holds  another  commission,  with 
the  duties  of  which  his  acts  are  incompatible.  He  may  be 
culpable  for  exercising  powers  under  incompatible  commissions. 
And  the  government  may  have  a  right,  by  information,  to  in- 
quire of  him  qujo  toarrarUo  he  assumes  the  performance  of  the 
duties  of  the  one  or  of  the  other  office;  and  to  annul  his  power 
to  exercise  the  functions  of  one  of  them.  But  while  he  holda 
both  commissions,  and  acts  under  them,  on  independent  occa- 
sions, the  citizens  are  not  boimd  to  know,  nor  can  th^  vrell  be 
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expeoled  to  know  that  lie  is  not  anthoxiaed  to  perform  either; 
end  his  sets,  in  either  oapadigr  singly^  and  independent  of  the 
ether,  mnst  be  held  to  be  Talid  as  between  other  parties.  It 
was  so  oonsideEed  in  the  case  of  The  OommonweaUh  t.  Fowler ^ 
10  Mass.  290;  and  this,  although  Fowler^s  commission  as  judge 
of  probate,  under  which  he  had  acted,  was  adjudged  Toid,  it 
hairing  been  issued  to  him  before  the  law  authorizing  his  appoint- 
ment had  gone  into  operation.  And  this  seems  to  have  been  a 
much  more  glaring  case  of  official  exercise  of  authority,  un- 
warranted bj  law,  than  the  one  before  us;  especially  as  the 
ooroner  in  this  case  must  be  supposed  to  have  acted  under  a 
commission  duly  issued  by  authority  of  law;  and,  so  &r  as  is 
apparent,  unaflTected  by  any  incompatibility  of  action. 

If  he,  in  this  instance,  had  returned,  that  he,  as  a  justice  of 
the  peace,  had  administered  the  requisite  oath  to  the  appraisers, 
it  would  have  presented  a  case  of  more  difficulty,  as  he  would 
then  have  appeared  to  have  acted  in  both  capacities  in  the  same 
transaction.  The  case,  howeyer,  of  Bamford  v.  JfeZvin,  7  Greenl. 
14,  by  implication,  might  have  been  considered  an  authority  for 
holding  such  a  levy  to  be  Toid.  But  the  court,  neverthelesB,  de- 
cided in  that  case,  although  the  certificate  of  the  taking  of  the 
oath  by  the  appraisers  had  the  officer's  name  affixed  to  it,  in  his 
capacity  of  justice  of  the  peace,  whereby  it  was  made  evident  to 
the  court,  that  he  pretended  to  act  in  both  capacitieB,  yet  it  was 
holden,  inasmuch  as  he  had  stated  in  his  return,  that  the  ap- 
praisers were  duly  sworn,  without  saying  by  whom,  as  it  is  a 
principle  of  law,  between  other  parties,  that  his  return  must  be 
deemed  conclusive,  that  the  levy  was  valid.  On  the  whole  our 
conclusion  is,  that  judgment  must  be  entered  upon  default;  and 
that  the  plaintiff  is  not  yet  in  such  a  situation,  in  reference  to 
the  land  levied  upon,  that  judgment  can  be  entered  up  for  any 
more  than  the  balance,  with  interest,  after  the  amount  purport- 
ing to  be  satisfied  by  the  levy  shall  have  been  deducted. 

If  execution  might  have  been  issued,  no  costs  to  be  taxed  for 
plaintiff. 

Shzplst,  J.,  took  no  part  in  the  decision. 


BlioxbiIiItt  or  Otnaia  can  hot  bs  Tbixd  in  a  Suit  bwfw&bit  Thzrb 
PtaaoMB:  McQrtgwr  t.  BaUk^  80  Am.  Deo.  231,  and  oaMt  cited  in  note. 


i91  Pbatt  v.  Thornton.  [Maine^ 

Pratt  v.  Thobnton. 

[98  MaXSM,  865.] 

QmAKTEM  Who,  at  ths  Tims  ov  Ck>FvxTANox,  Oivn  Back  to  Bn 
Gbahtob  a  written  agreement  in  which  he  acknowledges  that  he  reoelTet 
the  land  conveyed  m  collateral  security,  and  agrees  to  pay  o£F  certain  of 
the  grantor's  dehts  out  of  the  property  conveyed,  and  tnm  over  tha 
balance,  if  any,  to  the  grantor,  constitutes  himself  a  trustee  for  suoh 
purpose,  and  his  liability  will  be  enforced  by  a  court  of  equity. 

BxoHTB  ov  A  GsartTi  Qus  Tbust  under  an  Expkbss  Tbubt  can  not  be 
barred  by  the  statute  of  limitations  so  long  as  the  trust  exists. 

BuiUBTT  Who  Pats  thb  Debt  or  ms  Pbinoipal  is  entitled  to  be  mbn^ 
gated  to  whatever  collateral  security  the  latter  held. 

Tbustsx  of  Real  Estate  mat,  at  ms  Disgrbtioh,  pay  off  an  inoombiaiioa 
on  the  trust  property. 

Tbubtee  oak  not  Become  a  Pubcuaseb  ov  the  Trust  Estate  as  long  m 
the  fiduciary  relation  continues. 

Belief  in  Equitt  aoainst  One  Who  has  Matxbiallt  Imfrovbd  Real 
Estate  under  an  Honest  Beuef,  for  which  there  were  reasonable 
grounds,  that  he  was  the  owner  of  such  estate,  will  only  be  granted  on 
condition  that  such  person  be  compensated  to  the  extent  of  the  benefit  he 
has  conferred  on  the  owner. 

Trustee  can  not  Deduct  the  Amount  Expended  bt  Him  for  additions 
and  improvements  on  the  trust  estate,  to  the  prejudice  of  the  eeitef  qim 
trusL 

Bill  in  equiiy.    The  opinion  states  fhe  facts. 

EvanB^  for  the  plaintiff. 

W,  P.  FessendeUy  for  the  defendant. 

By  Court,  Tennet,  J.  On  November,  9, 1837,  the  defendant 
having  that  day  taken  a  note  from  Jonathan  Tucker,  jun.,  for  the 
sum  of  one  thousand  seven  hundred  and  twenty-five  dollars, 
payable  in  two  years,  with  interest  quarterly;  and  his  name 
being  upon  a  note  to  Israel  Small,  signed  by  Tucker  as  princi- 
pal, and  the  plaintiff  as  surety,  dated  January  20, 1836,  payable 
in  two  installments,  one  on  the  first  of  May,  and  the  other  the 
first  of  November  next  follwoing  its  date,  on  which  was  sup- 
posed to  be  due  about  one  thousand  five  hundred  dollars,  took 
from  Tucker  a  conveyance  of  certain  real  estate  in  Saco,  con- 
sisting of  land  and  buildings  thereon;  and  gave  at  the  same 
time  a  T^TiIt.:r  contract,  in  which  he  acknowledged,  that  he  had 
received  tha  deed,  as  collateral  security,  for  the  payment  of  the 
note  of  one  thousand  seven  hundred  and  twenty-five  dollars^ 
and  also  to  indemnify  him  for  any  amount  which  he  might  have 
to  pay  on  a  note  indorsed  by  him  and  signed  by  said  Tucker  and 
Phineas  Pratt;  and  then  is  added,  ''  If  said  Tucker  pays  the 
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above-named  notes  at  maturity,  or  within  two  yeaiB  from  this 
time,  I  hereby  agree  to  relinquish  to  him  all  the  right  reoeived 
this  day  to  Uie  above  property;  otherwise  I  am  to  raise  the 
amonnt  from  the  property,  and  pay  the  balance  to  said  Tucker, 
if  any  remains."  At  the  time  of  this  transaction,  the  estate  was 
incumbered  by  a  mortgage  to  Miranda  Hill,  which  was  not  men- 
tioned in  the  deed  or  the  agreement  of  the  defendant,  but  its 
existence  was  known  to  him. 

The  bill  charges,  that  the  parties  thereto  weie  co-sureties  on 
the  note  to  Small.  This  the  defendant  deuies  in  his  answer,  say* 
ing  that  he  refused  to  become  such  with  the  plaintiff,  but  put  the 
following  upon  the  back  of  the  note:  ^*  I  hereby  guarantee  the 
payment  of  the  within  note.  J.  B.  Thornton."  There  is  no 
evidence  in  direct  conflict  with  this  denial;  the  written  agree- 
ment refers  to  a  note  indorsed  by  the  defendant;  but  when  that 
was  written  the  note  was  not  present,  and  it  ia  evident  that  the 
language  was  descriptive  of  the  note  in  general  terms,  and  not 
intended  for  a  distinction  between  the  defendant  as  indorser 
and  guarantor.  Tucker  does  not  testify  with  certainty,  that  the 
indorsement  was  not  filled,  when  the  defendant  first  put  bis  name 
thereon,  before  the  note  passed  to  Small;  but  Small  thinks  the 
guaranty  was  filled,  when  he  received  the  note.  On  December 
9, 1837,  the  agent  of  Small  called  upon  the  defendant,  and  he 
renewed  his  guaranty  for  a  consideration  paid  in  behalf  of 
Small,  to  pay  within  one  year,  and  the  previous  guaranty  was 
thereupon  erased.  Soon  after  this.  Tucker  became  insolvent, 
and  as  the  defendant  states  in  his  answer,  informed  him,  "  that 
he  must  take  the  real  estate  aforesaid,  and  get  what  he  could 
from  it,  for  he  could  do  no  more  for  him;"  and  the  testimony  of 
Tucker  upon  this  point  is  of  the  same  import.  In  March, 
1841,  the  defendant  paid  the  amount  due  upon  the  mortgage  to 
Mrs.  Hill,  she  having  previously  entered  to  foreclose;  and  after 
that  entry  the  defendant  went  into  possession,  under  a  lease 
from  her,  at  a  rent  of  seventy  dollars  a  year,  and  about  the 
same  time  underlet  it  at  a  yearly  rent  of  one  hundred  and  fifty 
dollars,  from  December,  1888,  to  September,  1839,  and  after- 
wards has  occupied  it  himself  to  the  present  time,  has  made  ex- 
tensive additions  to  the  buildings,  and  improved  the  lands,  and 
claims  to  hold  the  same  by  an  absolute  title,  notwithstanding  he 
has  done  nothing  in  fulfillment  of  his  written  agreement,  made 
at  the  time  of  the  conveyance.  In  October,  1838,  by  money  and 
accommodation  paper  furnished  by  the  defendant,  the  note  to 
Small  was  taken  up,  and  the  payee  indorsed  his  name  in  blank. 
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''  not  aooonntable;"  and  by  the  piccnrement  of  the  defendant 
ao  action  "was  oommenoed  in  the  name  of  Edmund  PerldnSy 
against  tho  plaintiff,  entered  at  the  Apiil  term,  ISSO,  of  the  sa- 
preme  judicial  court  in  the  connly  of  York,  and  came  to  jiidg^ 
ment  in  1840,  no  defense  being  made;  ezecation  "was  issued,  but 
has  neyer  been  enforced.  On  October  17, 1844,  Tucker  assigned 
his  interest  in  the  contract  of  the  defendant,  to  the  phuntifF,  for 
indemnity  against  his  liability. 

No  unwillingness  on  the  part  of  the  plaintiff,  to  be  the  sole 
surety  on  the  note  to  Small,  at  the  time  he  signed  it,  is  shown. 
When  the  note  was  first  written  a  blank  was  left  for  the  inser- 
tion of  the  name  of  another  person  as  surely,  and  that  blank 
was  afterwards  filled  with  the  name  of  the  defendant,  but  at 
what  time  does  not  appear;  but  there  is  nothing  showing 
that  the  plaintiff  placed  his  name  upon  the  note  under  any 
agreement,  that  there  was  to  be  another  surety.  As  the  note 
was  when  received  by  Small,  the  defendant  was  not  a  co-surety 
with  the  plaintiff,  and  was  not  liable  to  make  contribution  to 
him,  if  he  should  have  paid  the  note  after  its  maturity:  Oxford 
Bank  y.  Haynea,  8  Pick.  423  [19  Am.  Dec.  834];  Ixmgley  y. 
Origgs,  10  Id.  121.  Under  the  legal  rights  and  liabilities  aris- 
ing from  the  relations  of  the  makers  and  guarantor  of  the  note 
alone,  the  defendant  was  liable  to  the  holder  of  the  note,  but 
was  entitled  to  indemnity  from  the  principal  and  surety,  in  an 
action  upon  the  note  after  its  transfer.  And  a  judgment  in  the 
name  of  one,  whom  he  had  authorized  to  bring  the  action,  was 
valid. 

The  subsequent  guaranty  made  by  the  defendant  was  a  con- 
tract in  which  the  makers  of  the  note  had  no  connection,  and  it 
could  not  be  to  their  prejudice.  The  note  was  taken  up  under 
the  subsequent  agreement  between  the  holder  and  the  defend- 
ant, and  the  action  against  the  plaintiff  was  by  the  indorsee 
against  him  as  the  maker.  The  plaintiff  seeks  relief  of  the  court 
sitting  as  a  court  of  equity,  by  a  decree,  that  the  defendant  be 
required  to  a  specific  performance  of  his  written  agreement,  and 
from  the  proceeds  of  said  property  to  discharge  the  judgment 
against  him,  and  to  account  for  the  rents  and  profits  of  said 
estate  from  the  time  the  same  came  to  his  possession;  and  also 
that  he  be  perpetually  enjoined  from  enforcing  or  reviving  the 
judgment  in  the  name  of  Perkins. 

A  trust  is  an  equitable  right,  title,  or  interest,  in  property 
real  or  personal,  distinct  from  the  legal  ownership  thereof: 
Stoxy's  Eq.,  sec.  964.    A  declaration  of  trust,  is  required  to  be 
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in  "writing;  bat  it  is  not  neoessaiy  that  it  should  haTe  any  par- 
ticnlar  form  or  solemnity  in  ^writiiig,  nor  that  the  writing  should 
be  nnder  seal:  Id.  972.  In  this  case  the  conveyanoe  was  in  its 
terms  absolute,  bnt  the  agreement  executed  at  the  same  time 
makes  a  part  of  the  same  transaction^  and  dearly  dedares  an 
express  trust.  By  it  a  fund  was  required  to  be  raised,  which 
the  defendant  was  bound  to  apply  according  to  the  terms  of  the 
contract  and  the  spirit  of  the  trust.  Tucker,  who  provided  the 
means  for  raising  the  fund,  was  entitled  to  two  years  in  which 
to  pay  the  debts  to  the  defendant  and  Small  and  take  a  recon- 
veyance. In  less  than  one  year  afterwards,  finding  himself 
unable  to  perfoim  the  condition,  he  informed  the  defendant 
'*  that  he  must  take  the  real  estate  aforesaid,  and  get  what  he 
could  from  it,  for  he  could  do  no  more  for  him.**  The  defend- 
ant in  his  answer  gives  this  direction  of  Tucker  as  the  authority 
for  the  course,  which  he  afterwards  pursued,  and  he  relies  upon 
it  as  an  abandonment  by  Tucker  of  all  interest  in  the  property. 
Tucker  in  his  testimony  denies  any  such  abandonment,  and 
states  the  conversation  between  him  and  the  defendant,  which 
is  wholly  irreconcilable  with  such  an  idea.  But  independent  of 
the  testimony  of  Tucker,  the  abandonment  can  not  be  inferred 
from  the  statements  in  the  answer  itself.  After  reciting  the 
direction  given  by  Tucker,  the  defendant  says:  "  The  said 
Tucker  did  accordingly  abandon  that  property  to  the  defend- 
ant; "  without  stating  more  specifically  in  what  that  abandon- 
ment consisted. 

The  note  to  the  defendant  remained  as  it  was,  no  agreement 
was  made  in  reference  to  that  or  to  the  note  of  Small;  the  par- 
ties were  silent  on  the  subject  of  the  value  of  estate  conveyed 
or  what  sum  should  be  aUowed  therefor.  No  consideration 
moved  from  one  party  to  the  other;  the  agreement  creating  the 
trust  obligations  of  the  defendant  remained  in  force,  not  can- 
celed or  agreed  to  be  annulled;  no  contract  was  then  made, 
which  in  any  degree  lessened  the  defendant's  liabilities,  or  mod- 
ified essentially  his  duties;  the  very  language  used  by  Tucker, 
clearly  imported  an  expectation,  that  the  fund  first  in  contem- 
plation, should  be  raised  from  the  estate.  Tucker  waived  the 
right  to  redeem  within  the  time  first  secured  to  him.  Instead  of 
an  ex{>osure  of  the  defendant,  to  pay  the  debt  to  Small  and  wait 
for  that  and  his  own  claim,  two  years  from  the  time  of  his  as- 
stunption  of  the  trust,  before  he  could  proceed  to  raise  the 
amount  from  the  property,  he  was  then  at  liberty  to  proceed 
immediately  in  the  discharge  of  the  duty,  which  he  had  under* 
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talcen.  Taeker  beliered  that  snffioient  might  be  xaiaed  from  the 
estate  to  discharge  the  debts  doe  to  the  defendant  and  Small, 
and  perhaps  leave  a  balanoQ  to  himself »  and  he  was  entitled  to 
a  faithful  fulfillment  of  the  defendant's  agreement.  If  the  value 
of  the  properly  conveyed  was  sufficient  for  this  purpose,  the 
contract  was  beneficial  to  the  plaintiff  as  surety  on  the  note  to 
Bmall;  he  was  not  a  party  to  the  agreement,  and  it  was  not  en- 
tered into  with  his  knowledge;  yet  after  he  knew  of  its  exist- 
ence, it  was  in  his  power  to  affirm  it,  and  enforce  its  exe- 
cution, unless  it  had  been  previously  annulled  by  the  parties 
to  it:  Cwmberland  v.  Codrington,  8  Johns.  Gh.  229  [8  Am.  Deo. 
492];  Shepherd  v.  McEvera,  4  Id.  136  [8  Am.  Deo.  661];  Story's 
Eq.  972.  Nothing  having  been  done  to  relieve  the  defendant 
from  a  strict  performance  of  his  agreement,  he  was  bound 
to  execute  the  trust;  the  express  contract,  and  the  interest  of 
the  plaintiff  required  this.  The  omission  on  his  part  although 
of  long  continuance,  has  not  released  him  from  his  original  ob- 
ligation, or  deprived  the  cestui  que  trust  of  any  of  the  benefits, 
to  which  he  was  ever  entitled.  The  trust  was  direct  and  ex- 
press; and  so  long  as  it  subsists,  the  right  of  the  cestui  que  trvM 
can  not  be  barred  by  the  length  of  time  during  which  he  has' 
been  out  of  possession:  Cholmondeley  v.  Clinton,  2  Jao.  &  W.  1; 
Decauche  v.  Savetier,  8  Johns.  Ch.  190  [8  Am.  Dec.  478].  In 
the  case  of  Baker  et  Ux.  v.  Whiting  et  oZ.,  8  Sumn.  476,  the 
court  say,  **  in  the  case  of  a  trust  of  lands,  nothing  short  of  the 
statute  period  which  would  bar  a  legal  estate,  or  right  of  entry, 
would  be  permitted  to  operate  as  a  bar  of  the  equitable  estate  :** 
PrevoKt  V,  QtoU,  6  Wheat.  481. 

The  rights  of  the  cestui  que  trust  in  the  original  agreement  may 
with  propriety  pass  to  the  plaintiff,  as  his  surety,  by  assignment, 
as  an  indemnity  against  his  liability.  By  the  payment  of  the 
debt  to  the  defendant,  and  the  amount  of  the  note  to  SmaU,  he 
would,  without  the  assignment,  be  entitled  to  the  collateral 
security,  provided  by  his  principal  for  the  reimbursement  of  the 
money  so  paid,  in  the  same  manner,  that  the  latter  would,  un- 
der the  contract  with  the  defendant,  be  entitled  to  the  surplus, 
after  deducting  the  amount  of  those  debts:  Story's  Eq.  1060, 
1057;  Bigelow  v.  Willson,  1  Pick.  493;  Story's  Eq.  499  a,  b,  c. 

It  is  insisted  that  the  mortgage  to  Mrs.  Hill,  which  was  not 
excepted  in  the  deed  of  conveyance,  materially  modified  the 
rights  of  one  party  and  the  duties  of  the  other.  The  defendant 
accepted  the  trust  under  a  full  knowledge  of  that  incumbrance; 
and  he  expressed  no  wish  to  surrender  it,  when  he  was  informed 
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by  Tucker,  that  lie  could  do  no  more  for  him.  He  might  have 
expected  before  the  insolvency  of  Tucker  that  the  latter  would 
cause  a  discharge  of  the  mortgage;  but  the  defendant  took  the 
deed,  and  bj  virtue  of  its  authority  removed  the  incumbrance, 
and  now  claims  the  estate  without  the  execution  of  the  trust  un- 
der an  alleged  abandonment  of  the  cestui  que  truM,  He  is 
undoubtedly  at  liberty  first  to  deduct  from  the  avails  of  tke 
property,  the  amount  paid  in  the  discharge  of  the  mortgage; 
that  was  a  charge  upon  the  estate,  which  he  could  in  the  exercise 
of  his  discretion,  as  trustee,  remove;  then  proceed  in  the  sale  of 
an  indefeasible  estate,  instead  of  an  equity  of  redemption.  But 
as  he  accepted  the  trust,  he  can  not  now  contend,  that  any  of  his 
acts  touching  the  estate  were  for  his  own  benefit;  all  that  he  did 
in  reference  to  the'property,  the  law  treats  as  done  for  the  cestui 
que  trust.  The  taking  of  the  lease  of  the  estate  of  the  mortgagee 
in  possession,  the  leasing  of  the  same  to  another  at  an  advanced 
rent,  the  payment  of  the  sum  necessary  to  redeem  the  estate 
from  the  mortgage,  notwithstanding  they  may  have  been  intended 
by  the  defendant  for  his  own  benefit,  the  law  regards  as  per- 
formed in  his  character  of  trustee:  Story's  Eq.  1211, 1261. 

As  long  as  the  relation  of  cestui  que  trust  and  trustee  exists, 
the  latter  can  not  become  the  purchaser  of  the  trust  property;  to 
him  is  confided  the  duty  of  selling;  the  interest  of  a  purchaser 
is  in  conflict  with  the  duty  which  he  thus  assumes.  ^The  law 
holds  the  two  characters  as.  absolutely  incompatible,  so  that 
the  exercise  of  the  two  in  the  same  individual  is  prohibited. 
When  a  trustee  has  undertaken  to  become  the  purchaser,  the 
fairness  of  the  transaction,  and  the  payment  of  the  full  value, 
proved  to  the  entire  satisfaction  of  a  court  of  equity,  gives  them 
no  power  to  affirm  the  sale.  It  is  a  fundamental  principle  in  the 
law  relating  to  trusts,  that  the  cestui  que  trust  can  treat  as  a  nul* 
lity,  a  sale  to  the  trustee:  Wormley  v.  Wcynnley,  8  Wheat.  421.  It 
follows  afortwriy  that  the  trustee  can  acquire  in  no  other  man- 
ner an  absolute  title  in  himself.  And  nothing  could  be  regarded 
as  more  absurd,  than  the  proposition,  that  he  could  derive 
a  title  by  his  own  wrongful  omission  to  perform  the  obliga- 
tions which  he  had  voluntarily  assumed.  The  payment  of  the 
debt  to  the  mortgagee,  his  continued  occupation  of  the  estate, 
the  additions  to  the  buildings,  the  improvements  to  the  lands, 
and  his  claim  to  hold  the  whole,  can  not  in  any  wise  change  the 
equitable  title  in  the  estate. 

Again  it  is  insisted,  that  Tucker  could  not  claim  to  have  the 
trust  executed  upon  the  estate,  improved  as  it  is  contended  that 
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it  has  been,  without  first  allowing  all  the  expenditures  thereon; 
that  he  stood  by,  saw  the  defendant  enter  upon  the  estate  as  his 
own,  called  for  no  sale  or  reconveyance;  and  when  he  made  an 
assignment  after  large  amounts  had  been  thus  expended,  he 
could  invest  his  assignee  with  no  right,  which  he  did  not  him- 
self possess.     It  is  true,  that  the  plaintiff's  rights  under  the  as- 
signment are  not  superior  to  those  of  the  assignor;  and  when  a 
party  has  materially  improved  the  estate  under  a  belief  honestly 
t^ntertained,  with  reasonable  grounds  for  that  belief,  that  he  is 
really  the  owner  of  the  land,  and  the  aid  of  a  court  of  equity 
is  sought  to  enforce  a  title  against  him,  it  will  be  granted  only  on 
the  condition  that  such  innocent  person  shall  be  compensated  to 
the  extent  of  the  benefit,  which  he  has  conferred  upon  the  owner: 
Story's  Eq.,  sec.  799  (a).    Courts  of  equity  require  this,  because 
the  party  who  saw  that  the  occupant  that  made  the  outlays  and 
improvements,  was  misled,  and  took  no  means  to  inform  him  of 
his  own  claim;  and  if  he  should  refuse  to  allow  this  compensa- 
tion, he  is  considered  guilty  of  a  fraud,  and  shall  not  be  permit- 
ted to  reap  the  benefit  arising  from  his  own  wrong.     But  if  his 
acts  and  silence  do  not  mislead  or  in  any  way  influence  the  other 
pariy,  there  can  be  no  just  inference  of  actual  or  construct- 
ive fraud  on  his  part:  Id.,  sec.  386 — and  the  trustee  can  not 
deduct  the  amount  of  the  sums  expended  in  additions  and  im- 
provemei^,  to  the  prejudice  of  the  cestui  que  trust;  it  is  an  es- 
tablished principle  that  the  trustcQ  can  not  diminish  the  trust 
fund  by  causing  expenditures  more  than  sufficient  for  necessaiy 
repairs  upon  the  trust  property,  when  it  consists  in  real  estate. 
But  if  it  shall  be  made  to  appear  that  upon  a  sale  of  the  prop- 
erty, the  amount  received  is  greater  than  it  would  have  been,  had 
no  improvements  been  made,  the  trustee,  who  has  been  guilty 
of  no  fraudulent  design  in  making  the  improvements,  may  be 
allowed  to  retain  the  excess.    Judge  Story  remarks:  ''  The  ob- 
ject of  this  whole  doctrine  is  to  compensate  the  cestui  qwe  trust, 
and  to  place  him  in  the  same  situation  as  if  the  trustee  had  per- 
formed faithfully  his  own  proper  duty:"  Id.,  sec.  1278;  Green 
V  Winter,  1  Johns.  Ch.  26  [7  Am.  Dec.  475].     In  this  case  the 
chancellor  says.  ''  It  must  be  and  always  has  been  the  anxious 
wish  of  a  court  of  chancery,  to  save  a  trustee  from  harm,  while 
he  is  acting  in  good  faith;  but  a  misapplication  of  the  trust 
property  by  going  out  of  the  trust  can  never  be  permitted,  to 
injure  the  ce^^ui  que  trust,  without  his  assent."    It  is  the  busi- 
ness of  a  court  of  equity  to  afford  full  protection  to  the  cestui 
que  trusty  but  not  to  punish  the  trustee  for  his  ignorance  or  care* 
lessness  merely,  further  than  is  required  for  such  protection. 
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The  contract,  by  virtue  of  which,   the  defendant  became 
trustee,  defined  with  precision  his  duties,  under  the  law;  the 
other  party  was  guilty  of  no  fraudulent  concealment;  nothing 
was  known  to  the  latter,  of  which  the  former  was  ignorant.     The 
relations  to  each  other  and  to  the  estate,  all  arose  from  the 
deed,  and  the  contract  to  which  they  were  the  only  parties. 
The  defendant  knew  he  had  the  legal  title,  for  the  purpose  of 
obtaining  the  value  of  the  property  according  to  the  agreement. 
The  improvements  were  made  afterwards  by  him  without  au- 
thority, when  he  ought  to  have  known  that  he  could  acquire  no 
title  to  the  estate,  till  he  had  fully  executed  the  trust.     Such 
expenditure  was  not  contemplated  by  the  parties  to  the  contract. 
But  there  is  no  proof  that  the  improvements  were  made  fraud- 
ulently, with  any  intention  to  prevent  a  sale,  to  cause  an  injury 
to  the  other  party,  to  obtain  a  title  to  the  land,  or  advantage  to 
himself;  but  from  an  unauthorized  belief,  that  the  estate  had 
become  his  own,  when  the  improvements  were  made. 

The  defendant's  counsel  endeavor  to  maintain  that  the  court 
have  not  jurisdiction  of  the  suit,  as  a  court  of  equity;  that  tii& 
plaintiff  by  the  payment  of  a  note,  which  he  is  bound  to  make, 
can  resort  to  his  action  at  law  for  the  injury  received  by  any 
breach  of  the  agreement  on  the  part  of  the  defendant.  This 
court  have  power  to  hear  and  determine,  as  a  court  of  equity, 
when  the  parties  have  not  a  plain  and  adequate  remedy  at  law, 
all  suits  to  compel  specific  performance  of  contracts  in  writing, 
and  all  cases  of  trusts.  By  the  declaration  of  trust  in  the 
transaction  connected  with  the  conveyance  to  the  defendant, 
the  grantor,  and  also  the  plaintiff  by  affirming  the  trust,  were 
authorized  to  enforce  it;  the  rights  of  both  are  now  united  in 
the  latter,  and  he  can  require  that  the  value  of  the  property  be 
raised  and  appropriated  in  discharge  of  the  claims,  to  which, 
by  a  proper  construction  of  defendant's  agreement,  he  was 
bound  to  apply  it.  He  can  hold  from  the  fund  a  sum  sufficient 
to  reimburse  him  for  the  advances  to  remove  the  incumbrance, 
and  also  the  amount  of  his  own  note  in  payment  thereof,  to- 
gether with  the  sum  paid  by  him  upon  the  note  in  favor  of 
Small.  If  the  estate  shall  fail  to  produce  a  sum  equal  to  hil 
these  charges,  he  or  the  person  who  obtained  the  judgnien'; 
against  the  defendant  may  receive  thereon  from  the  plaintiff  any 
sum  left  unpaid.  The  parties  to  the  deed  adopted  their  own 
mode  to  raise  the  sums  necessary  for  these  objects,  and  it  is  not 
in  the  power  of  one  of  them  alone  to  refuse  to  do  all  that  ho  was 
bound  to  perform  to  carry  the  design  into  full  execution.    Thdi 
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defendant  could  not,  as  we  have  seen,  under  the  agreement  ac- 
quire an  absolute  title  to  the  estate;  in  a  design  to  accomplish 
such  a  purpose,  the  court  could  not  aid  him,  however  honest 
may  have  been  his  intentions  and  however  much  for  the  benefit 
of  the  other  party  it  may  be  supposed  to  be.  When  the  court 
can  not  exercise  such  a  power  under  any  circumstances,  afi&rma- 
tively  and  directly,  can  they  negatively  and  indirectly  in  a  case 
of  trust  promote  such  prohibited  object?  Can  they  deny  to 
themselves  jurisdiction  as  a  court  of  equity  on  the  ground,  that 
there  is  a  plain  and  adequate  remedy  at  law,  when  the  inevitable 
result  of  success  in  a  resort  to  that  remedy  will  be  to  give  to  the 
defendant,  the  very  thing,  which  they  are  restrained  by  un- 
yielding principles  from  granting?  The  defendant  bound  him- 
self in  writing  to  perform  specific  acts  in  the  execution  of  a 
trust.  The  execution  may  not  be  for  the  plaintiffs  benefit,  but 
the  aid  of  the  court  in  cases  like  the  present,  can  not  with  pro- 
priety be  denied. 

The  plaintiff  is  entitled  to  a  decree,  that  a  master  be  appointed 
under  whose  direction  the  defendant  is  required  to  execute  the 
contract  by  making  sale  of  the  estate,  the  rents  and  profits  of 
which  the  master  is  to  take  an  account.  If  the  estate  has  fallen 
in  value  by  reason  of  the  neglect  of  the  defendant  to  make  sale 
thereof  within  a  reasonable  time  after  two  years  from  November 
9, 1837,  when  the  contract  was  made,  he  is  to  be  charged  with  the 
loss,  thereby  occasioned.  If  proof  be  made  to  the  master,  that 
the  amount  of  sales  has  been  increased  by  reason  of  the  additions 
and  improvements  made  by  the  defendant,  he  may  be  allowed 
to  retain  for  his  own  use  such  excess,  but  no  further.  The 
defendant  is  to  be  charged  with  such  rents  and  profits,  as  the 
estate  would  have  produced  had  no  additions  and  improvements 
been  made.  From  the  amount  of  sales  and  rents,  he  should  be 
allowed  to  apply  sufficient  to  pay  off  the  mortgage  and  interest 
thereon  to  the  time,  when  he  is  charged  with  the  rents;  2.  To 
the  payment  of  the  sum  due  on  the  note  of  one  thousand  seven 
himdred  and  twenty-five  dollars  to  himself  up  to  the  same  time; 
and,  3.  The  balance  Is  to  be  applied  in  extinguishment  of  the 
judgment  in  favor  of  Perkins  against  the  plaintiff.  And  the 
decree  is  to  be  made  accordingly. 

Case  reserved  for  further  proceedings  upon  the  coming  in  of 
the  master^s  report. 

Statutb  ojt  Limitations  dobs  not  Run  AOAZNifT  Exfrisss  Trusts:  See 
Haynie  v.  HcUl,  42  Am.  Dec.  427»  and  the  prior  cases  in  this  series  cited  in 
Aote. 
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Surety  Payino  Debt  of  Principal  is  Entxtleb  to  be  Subrogated  ta 
the  securities  held  by  the  latter:  See  the  prior  cases  in  this  series  cited  in 
note  to  CuUum  v,  Emanuel,  34  Am.  Deo.  757;  also,  PoU  v.  NcUhanSf  37  Id. 
456,  and  note;  New  HampMrt  Savings  Bank  y.  CoUord^  41  Id.  685. 

Trustee  can  not  Purchase  at  his  own  Sale:  See  the  notes,  and  the 
cases  cited  therein,  to  SeoU^a  Ex*r  v.  Chrton*s  Ex'ra,  33  Am.  Dea  581;  8coU 
V.  Freeland,  45  Id.  310. 

Equity  will  not  Permit  Trustee  to  Trench  upon  the  Capital  of 
the  tmst  fund:  Hester  v.  WUkinaotit  44  Am.  Dec  303,  and  note. 


Tufts  v.  MoClintook. 

Trespass  against  an  Officer  may  be  Maintained  by  the  Owner  oi 
Goods  wrongfully  attached  without  any  previous  demand  or  notice,  un- 
less the  owner  has  so  conducted  himself  in  reference  to  such  goods  as  to 
have  forfeited  his  legal  rights.  It  is  no  defense  to  the  officer  that  h» 
acted  under  a  mistake. 

Previous  Demand  upon  the  Officer  is  Necessary  for  the  maintenanoo 
of  such  action  when  the  plaintiff's  goods  were  so  intermingled  with  those 
of  the  debtor  as  to  be  indistinguishable. 

T^SPABS  against  a  sheriff.    The  opinion  states  the  facts. 

May,  for  the  plaintiffs. 

J,  Baker,  for  the  defendant. 

Tenney,  J.  The  jury  would  have  been  authorized  by  the  eYi" 
dence  introduced  in  the  case,  to  have  found  the  goods  in  question 
to  be  the  properly  of  the  plaintiffs,  at  the  time  they  were  taken  by 
the  defendant's  deputy;  they  had  been  previously  left  with 
Oerrish  to  be  sold,  the  avails  to  be  accounted  for,  or  the  goods 
returned  on  demand.  The  boots  were  in  a  case  by  themselves, 
two  pairs  having  been  sold,  and  the  cover  of  the  case  removed. 
The  brogans  belonging  to  the  plaintiff  were  the  only  ones  in  the 
store,  and  they,  together  with  some  shoes  of  the  plaintiffs,  were 
in  drawers  and  on  shelves  with  shoes  belonging  to  Gerrish. 
The  officer  who  made  the  attachment,  and  the  creditors'  attor- 
ney, who  directed  it,  had  no  means  of  distinguishing  the  goods 
of  the  plaintiffs  from  those  of  Gerrish  at  the  time  of  the  tak- 
ing, excepting  from  information  derived  from  Gerrish,  the 
plaintiffs  not  being  present.  No  goods,  which  Gerrish  pointed 
out  as  not  belonging  to  him,  were  taken;  and  he  testified,  that 
at  the  time,  he  had  the  impression  that  he  owned  those  belong- 
ing to  the  plaintiffs,  by  virtue  of  the  receipt  which  he  gave  to 
the  plaintiffs,  when  he  received  them,  and  that  he  did  not  think 


602  Tufts  v.  McClintock.  [Maine, 

or  state  to  the  contrary,  when  they  were  taken.  The  officer 
acted  under  an  honest  but  mistaken  belief,  that  he  took  nothing 
which  did  not  belong  to  Gerrish.  There  is  no  evidence  tending 
to  show,  that  both  parties,  and  all  those  concerned  in  the  prop- 
erty previous  to  and  at  the  time  of  the  taking,  did  not  conduct 
in  good  faith  touching  the  goods. 

An  officer  is  not  protected  in  taking  property  belonging  to 
one  against  whom  he  has  no  precept,  unless  the  owner  has  so 
conducted,  in  reference  to  it,  that  he  has  forfeited  his  legal 
rights.  An  action  may  be  maintained  against  the  officer  by  the 
owner  without  any  previous  demand  or  notice.  It  is  no  defense 
that  he  acted  under  a  mistake.  He,  as  a  public  officer,  can 
avail  himself  of  his  own  mistake,  no  more,  than  could  a  private 
'n'^ividual:  Hobart  v.  Hagget,  12  Me.  67  [28  Am.  Dec.  159]; 
.'Kiihrop  V.  Arnold,  25  Id.  136  [43  Am.  Dec.  256].  But  a  previous 
"emand  upon  the  officer  may  be  necessary  for  the  maintenance 
if  an  action,  when  the  plaintiffs  goods  are  so  intermingled 
yith.  those  of  the  debtor,  as  not  to  be  distinguishable:  Bond  v. 
l^ard,  7  Mass.  123  [5  Am.  Dec.  28].  It  is  only  under  such  a 
condition  of  the  property  that  the  officer  may  be  regarded  by 
the  law,  as  without  fault,  though  guilty  of  no  moral  wong.  If 
the  confusion  be  by  consent  of,  or  without  the  fault  of  either 
party,  the  proprietors  would  have  an  interest  in  common,  in 
proportion  to  their  respective  shares.  But  if  the  mixture  were 
caused  by  one  party  without  the  consent  of  the  other,  knowingly 
and  wrongfully,  and  it  were  impossible  to  distinguish  what  had 
belonged  to  one,  and  what  the  other,  the  one  who  had  caused 
the  confusion  would  under  the  common  law  forfeit  the  portion, 
which  was  previously  his:  Shumway  v.  Ruiter,  8  Pick.  443  [19 
Am.  Dec.  340];  2  Bl.  Com.  405;  2  Kent's  Com.  364,  2d  ed. ;  Lup- 
ion  V.  White,  15  Ves.  442;  ffart  v.  Ten  Eyck,  2  Johns.  Ch.  108. 
"But,"  Chancellor  Kent  remarks,  **  this  rule  is  carried  no  fur- 
ther than  necessity  requires;  and  if  the  goods  can  be  easily  dis- 
tinguished, and  separated,  as  articles  of  furniture  for  instance, 
then  no  change  of  property  takes  place. "  In  Shumway  v.  Butter , 
the  court  say,  "  if  the  owner  of  a  part  can  distinguish  and  point 
cut  to  the  officer  what  belongs  to  him,  the  officer  would  be  a  tres- 
passer if  he  should  take  it."  It  is  not  necessar}',  that  the  prop- 
erty should  be  so  distinctly  marked,  that  an  officer,  by  his  own 
minute  observation,  would  be  able  to  perceive  that  it  did  not 
l)elong  to  the  same  individual,  in  order  to  make  him  liable;  if 
such  were  the  law,  he  would  be  excused  for  taking  cattle  be- 
longing to  a  stranger,  when  found  in  the  same  herd  with  those, 
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against  whom  he  had  a  precept,  but  it  must  be  Buch  a  confusion, 
and  the  character  of  the  articles  must  be  such,  that  they  are  not 
distinguishable  by  those,  who  from  their  interest  or  situation, 
have  full  opportunity  of  making  and  pointing  out  the  distinc- 
tion, if  one  exists. 

In  the  case  at  bar,  the  boots  could  not  be  considered  as  inter- 
mingled with  those  of  Gerrish,  so  that  they  could  not  be  dis- 
tinguished as  easily  as  any  two  parcels  of  goods,  which  are 
found  in  shops;  the  brogans  were  the  only  article  of  the  kind 
in  the  shop;  and  the  shoes  although  in  the  same  drawers  or  on 
the  same  shelves  with  other  shoes  belonging  to  Gerrish,  still  it 
does  not  appear  from  the  evidence,  that  they  were  not  distin- 
guishable therefrom.  The  case  presents  nothing,  which  dis- 
closes, that  the  plaintiffs,  or  Gerrish,  or  others,  might  not  have 
made  and  pointed  out  a  clear  distinction  at  the  time.  After  the 
plaintiffs  were  informed  of  the  taking,  they  satisfied  those  in- 
terested in  the  attachment,  that  the  goods  were  theirs,  so  far 
that  they  did  not  insist  upon  retaining  them  as  legally  holden. 
The  mistake  of  the  officer  did  not  arise  from  a  confusion  of  the 
goods,  as  the  term  is  understood  in  law,  but  it  arose  from  the 
omission  of  Gerrish  to  inform  him  what  goods  belonged  to  the 
plaintiffs,  on  account  of  an  erroneous  impression  in  reference 
to  the  plaintiffs'  legal  rights,  he  supposing,  that  the  goods  in 
question  were  his,  under  the  receipt  which  he  had  given  there- 
for, when  they  were  not. 

It  is  insisted,  that  the  plaintiffs  had  waived  the  right  to  com- 
mence and  maintain  the  action  by  his  agent,  Gerrish,  who  did 
not  point  out  these  goods  as  not  belonging  to  him,  when  they 
were  taken  by  the  defendant.  Gerrish  was  the  agent  of  the 
plaintiffs  to  sell  the  goods  for  them,  and  the  evidence  exhibits 
no  other  agency.  He  could  not  by  virtue  of  that  authority 
have  surrendered  these  goods  to  the  officer,  to  be  attached  as 
his,  and  consequently  the  simple  omission  to  assert  the  plaint- 
iff's ownership  could  have  no  greater  effect  to  the  prejudice  of 
the  owner.  Neither  is  it  certain  that  the  plaintiffs  themselves 
waived  their  rights,  by  what  is  shown  to  h;ive  taken  place,  when 
they  called  upon  the  creditors'  attorney,  as  it  is  contended  that 
they  did.  They  called  upon  the  attorney,  exhibited  their  re- 
ceipt from  Gerrish,  and  claimed  the  goods,  then  in  the  custody 
of  the  officer,  at  considerable  distance  from  the  place,  where  he 
had  left  them;  and  offered  to  take  them  where  they  then  were, 
if  they  should  be  given  up;  and  would  send  their  messenger  for 
them.     The  attorney  declined  to  give  them  up,  for  want  of 
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poT^er  from  the  creditors;  but  said  he  would  write  to  his  elienta 
for  instructions.  This  he  did,  and  received  authority  to  give 
up  the  goods,  but  no  communication  of  this  was  proven  to  have 
come  to  the  plaintiffs'  knowledge,  and  it  does  not  appear  that 
the  attorney  wrote  by  his  request;  and  it  is  difficult  to  perceive 
how,  by  these  facts,  he  relinquished  any  rights  before  existing. 
His  offer  to  take  the  goods  could  have  no  effect,  so  long  as  he 
was  not  permitted  to  take  them. 

The  facts  relied  upon  by  the  plaintiffs,  we  think,  should  have 
been  submitted  to  the  jury,  as  there  was  evidence,  from  which 
the  jury  might  have  found  the  trespass  to  have  been  committed; 
and  there  was  nothing  in  the  proof  adduced  by  them,  which 
conclusively  showed,  that  they  had  waived  their  right  to  main- 
tain the  action. 

Exception  sustained,  and  nonsuit  taken  off. 

Wells,  J.,  delivered  a  dissenting  opinion. 

TiTABiLiTY  OF  OFFICER  FOR  WRONGFUL  Seizttrb;  See  the  prior 
thifl  Beries  cited  in  notes  to  Weston  v.  Dorr,  43  Am.  Deo.  258. 
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CtovxNANT  OF  Warranty,  if  not  Released  or  Otherwise  ANNt7LLBD» 
ordinarily  nuiB  with  the  land  to  the  last  purchaser,  even  by  a  deed  of 
release. 

Orantxs  bt  Deed  Containing  Covenants  of  Warranty,  while  he  con- 
tinues to  be  the  owner  of  the  land,  may  release  the  covenants.  But  if 
such  covenant  pass  with  the  land  to  the  grantee  of  the  covenantee,  it 
can  not  be  dischai^ged  by  liim,  unless  he  has  been  called  u;>on  and  has 
paid  damages  to  his  grantee  for  breach  of  his  own  covenants. 

AieiGNES  OF  Such  a  Covenant,  Acquiring  It  with  the  Land,  will  not 
be  affected  by  any  equities  existing  by  parol  between  the  covenantor  and 
covenantee,  even  when  their  existence  is  known  to  him  before  he  be* 
comes  the  purchaser. 

Covenant  of  Warranty  does  not  Include  an  Incumbrance  which  the 
grantee  has  engaged  to  discharge. 

Claims  Existing  between  an  Insolvent  Intestate  and  Other  Persons* 
arising  out  of  obligations,  covenants,  and  contracts,  which  are  mutually 
affected  by  or  connected,  each  with  the  other,  must  be  settled  before  the 
commissioners  of  insolvency. 

Petition  for  a  writ  of  review.     The  opinion  states  the  facts. 
J,  Appleton,  for  the  petitioner. 
S.  H.  Blake,  for  the  demandant. 
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By  Court,  Sheplet,  J.  The  original  action  was  commenced 
Qpon  two  conveyanceB  in  mortgage  of  the  premises  described. 
A  conditional  judgment  was  rendered  for  the  amount  due  upon 
both  the  mortgages.  By  the  agreed  statement  it  appears  Uiat 
John  Welles,  on  July  7,  1825,  conveyed  the  premises  to  Elliot 
Staples,  who  at  the  same  time  reconveyed  the  same  to  Welles  in 
mortgage,  to  secure  the  payment  of  his  notes  given  for  the  pur- 
chase money.  On  June  2,  1837,  Elliot  Staples  conveyed  the 
same  to  Peter  Staples,  who,  on  May  6, 1841,  conveyed  the  same 
by  a  deed  containing  a  covenant  of  warranty  to  Winthrop  Allen, 
who,  on  June  25, 1841,  reconveyed  the  same  in  mortgage,  with  a 
covenant  of  warranty,  to  secure  the  sum  of  three  hundred  and 
sixty  dollars,  and  who  also  made  a  bond,  by  which  he  obliged 
himself  to  Staples  to  pay  and  take  up  the  notes  given  by  Elliot 
Staples  to  John  Welles  and  secured  by  the  first  mortgage. 
These  conveyances  were  all  recorded  in  due  season.  Winthrop 
Allen  died  without  having  paid  or  discharged  either  the  mortgage 
made  to  the  demandant  or  that  made  by  Elliot  Staples  to  Welles. 
His  estate  was  insolvent.  The  demandant  proved  his  claim 
arising  out  of  the  bond,  but  nothing  was  paid  upon  it.  The 
administratrix  on  the  estate  of  Winthrop  Allen,  having  obtained 
license,  sold  and  conveyed,  in  her  official  capacity,  whatever 
interest  her  intestate  had  in  the  premises^  on  June  12,  1843,  to 
Nathan  H.  Allen,  who,  by  a  deed  of  release,  made  on  July  7, 
1843,  conveyed  all  the  right  acquired  by  that  conveyance  to  the 
tenant.  When  Nathan  H.  Allen  purchased  of  the  administratrix, 
he  knew  that  there  were  two  existing  mortgages  upon  the  prem- 
ises, and  had  been  informed  of  the  existence  of  the  bond;  and  he 
states  that  he  has  no  doubt  that  he  informed  the  tenant  of  all 
the  particulars  connected  with  that  transaction.  Another  wit- 
ness states  that  the  tenant  told  him  that  he  knew  of  that  bond 
when  he  bought. 

The  counsel  for  the  tenant  contends,  that  the  covenant  of 
warranty,  made  by  the  demandant  to  Winthrop  Allen,  ran  with 
the  land,  and  that  the  tenant,  by  the  subsequent  conveyances 
made  without  such  a  covenant,  acquired  a  title  to  the  equity  of 
redemption  and  to  the  benefit  of  that  covenant;  and  that  the 
demandant  is  thereby  estopped  to  claim  payment  of  the  first 
mortgage,  which  had  been  assigned  to  him.  The  covenant  of 
warranty,  if  not  released  or  otherwise  annulled,  does  ordinarily 
run  with  the  land  to  the  last  purchaser,  even  by  a  deed  of  re- 
lease: Clark  V.  Swift,  3  Mete.  390;  Beddoe  v.  Wadincorih,  21 
Wend.  120;   Young  v.  IHpleit,  5  Litt.  248.     In  answer  to  this 
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position  it  is  said  that  the  estoppel  thus  insisted  upon  is  neutral- 
ized or  avoided  by  the  covenant  of  warranty  contained  in  the 
mortgage  deed  from  Winthrop  Allen  to  tlie  demandant.  But 
the  covenants  in  those  two  deeds  are  not  considered  to  be  thus 
mutually  acted  upon,  each  by  the  other,  and  their  operation 
thereby  destroyed:  Hardy  v.  Nelson,  27  Me.  525;  Hubbard  v. 
Norton,  10  Conn.  422;  Haynes  v.  Stevens,  11  N.  H.  28. 

It  therefore  becomes  necessary  to  inquire,  whether  the  facts 
existing  at  the  time,  and  intervening  between  the  conveyance 
made  to  Winthrop  Allen  and  the  conveyance  of  the  equity  to  the 
tenant,  were  such  as  to  prevent  the  tenant  from  acquiring  any 
right  to  enforce  against  him  the  covenant  made  by  the  demand- 
ant. A  purchaser  of  land  may  not  always  be  entitled  to  the 
benefit  of  such  a  covenant  made  to  his  grantee,  for  such  grsuitee 
while  he  continued  to  be  the  owner  of  land,  may  have  released 
or  annulled  it.  This  he  could  rightfully  do:  Middlemore  v. 
Goodale,  Cro.  Car.  503.  But  if  the  covenant  be  not  discharged 
or  annulled,  and  pass  with  the  land  to  the  grantee  of  the  cove- 
nantee, it  can  not  be  discharged  by  him,  unless  he  has  been  called 
upon  and  has  paid  damages  to  his  grantee  for  breach  of  his  own 
covenants:  Thompson  v.  Shattuck,  2  Mete.  615;  Chase  v.  Weston, 
12  N.  H.  413.  The  assignee  of  such  a  covenant,  acquiring  it 
with  the  land,  will  not  be  affected  by  any  equities  existing  by 
parol  between  the  covenantor  and  covenantee,  even  when  their 
existence  is  known  to  him,  before  he  becomes  the  purchaser  of 
the  land:  Eveleth  v.  Crovch,  15  Mass.  307;  Suydam  v.  Jones,  10 
Wend.  181  [25  Am.  Dec.  562].  Such  a  covenant  can  be  dis- 
charged or  annulled  only  by  an  instrument  of  as  high  a  nature 
as  the  deed  containing  it:  Kaye  v.  Waghome,  1  Taunt.  428. 

In  this  case  Winthrop  Allen  could  maintain  no  action  upon 
the  covenants  of  the  deed  made  to  him  by  the  demandant  for  a 
breach  occasioned  by  his  being  deprived  of  the  land  by  virtue 
of  the  mortgage  made  by  Elliot  Staples  to  John  Welles,  for  he 
had  by  an  obligation  of  as  high  a  nature  obliged  himself  to  dis- 
charge that  mortgage;  and  had  thereby  annulled  the  operation 
ici  such  purpose  of  those  covenants.  It  has  been  decided,  that 
a  covenant  of  warranty  would  not  include  an  incumbrance  which 
the  grantee  had  engaged  to  discharge:  Watts  v.  Welman,  2  N. 
H.  458.  The  tenant  purchased  the  interest  in  the  land  after 
the  covenant  of  warranty  had  been  for  such  purpose  annulled 
between  the  covenantor  and  covenantee  while  the  covenantee 
wjis  the  owner  of  the  equity,  and  did  so  with  a  knowledge  of  the 
fijts;  he  would  not  thereby  acquire  more  extensive  rights,  than 


June,  1848.]  Dwinel  v,  Barnard.  607 

the  covenantee  had.  A  right  to  the  benefit  of  that  covenant 
would  be  secured  to  him  only  by  the  action  of  the  law.  And 
the  law  would  not  transfer  to  him  the  right  to  enforce  a  coven- 
ant, which  no  longer  had  a  vital  or  operative  existence  against 
the  covenantor.  The  tenant,  can  not,  therefore,  present  that 
covenant  of  the  demandant  as  an  estoppel  to  prevent  his  recov- 
ery upon  the  mortgage  assigned  to  him,  because  he  could  main- 
tain no  action  upon  it  to  recover  back  from  the  demandant  the 
amount,  which  he  had  been  compelled  to  pay  to  procure  a  dis- 
charge of  it. 

There  are  other  facts  presented  in  this  case,  which  will  pre- 
vent the  tenant  from  deriving  any  beneficial  interest  in  that  cov- 
enant for  such  a  purpose.  The  estate  of  Winthrop  Allen,  the 
covenantee,  was  settled  as  an  insolvent  estate,  under  the  statute, 
chapter  109.  In  such  cases  all  claims  existing  between  the  in- 
testate and  other  persons,  arising  out  of  or  dependent  upon 
obligations,  covenants,  and  contracts,  which  are  mutually  affected 
by  or  connected,  each  with  the  other,  must  be  exhibited  and 
finally  settled  before  the  commissioners  of  insolvency,  at  least 
so  far,  as  it  respects  such  mutual  action  of  each  upon  the  other. 
The  covenant  of  warranty  in  the  deed  to  the  insolvent  intestate, 
was  affected  by  the  bond  made  by  the  intestate  to  him.  He  was 
obliged  to  present  and  prove  that  bond,  if  he  would  obtain  any 
benefit  from  it;  and  the  covenant,  whose  vitality  depended  upon 
it,  was  necessarily  to  be  considered,  and  the  rights  to  arise  out 
of  it  adjusted  and  discharged  by  the  discharge  of  the  bond,  so 
far  as  its  force  depended  upon  the  bond. 

Petition  dismissed  with  costs. 


COVISNAMT   OF  WARRANTY    IS   A    ReaL   COVENANT,   AND   RUNS    WITH   THE 

Land:  Suydam  v.  Jones^  25  Am.  Dec.  552;  Logan  v.  Moulder,  33  Id.  338; 
Moiyrt  V.  Merrill,  43  Id.  593;  Jiosa  v.  Turner,  44  Id.  531;  King  v.  Kerr,  22 
Id.  777»  and  cases  cited  in  note.  Such  covenants  may  descend  through  deeds 
that  are  mere  naked  releases:  Powers  v.  Patten,  71  Me.  587,  citing  the  prin- 
oipal 
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OwNSB  07  Land  can  not  Obstruct  or  Interfere  with  the  Easement 
of  another,  to  float  logs  in  an  artificial  channel  over  such  land  withoul 
the  owner's  consent;  and  a  contract  made  with  liim  to  remove  an  unlaw* 
ful  obstruction  to  the  enjoyment  of  such  easement  would  be  invalid,  be- 
ottose  obtained  by  duress. 
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Orn  Who  Obstructs  the  Flow  of  Hiv^ebs  or  Streams  over  th<)ir  aocus- 
tomed  beds,  bo  as  to  prevent  them  from  being  used  as  formerly,  and 
turns  them  into  a  new  channel,  thereby  authorizes  the  public  to  make 
the  same  use  of  them  in  the  new  channel,  as  they  had  been  accustomed 
to  do  in  the  old. 

PuBUO  is  not  Entitled  to  the  Use  or  Water  Diverted  from  a  publio 
stream  by  an  individual  proprietor,  if  such  diversion  has  not  caused  any 
obstmotion  to  the  former  use  of  the  stream. 

Ohx  gan  not  Enter  upon  the  Lands  of  Another,  and  remove  an  ob- 
stmction  to  a  stream,  on  the  ground  that  it  is  a  nuisance,  who  has  not 
been  injured  by  its  existence. 

Lapse  of  a  Particuijlr  Time  is  not  Negessart  to  infer  a  dedication  of 
property  to  public  use,  but  there  must  be  evidence  that  the  owner  offered 
and  designed  to  dedicate  the  property  for  such  purpose. 

BiOHT  TO  Exact  a  Toll  for  the  Use  of  a  Channel,  way,  passage,  or 
other  easement,  must  be  established  by  proof  that  the  same  was  exposed 
and  offered  for  the  use  of  all,  at  a  fixed  compensation.  It  must  have 
become  such  a  common  channel,  way,  or  passage,  by  the  consent  or  acts 
of  the  owner,  that  he  can  not  maintain  trespass  against  any  person  who 
may  use  it,  paying  the  established  toll. 

Assumpsit.     The  opinion  states  the  facts. 

Bowe,  for  the  plaintiff. 

Ingersoll  and  L  Washburn,  for  the  defendants. 

Shsplet,  J.  This  case  is  presented  on  a  report  T^hich  states 
that  it  was  proven  or  admitted  that  before  the  year  1846,  a  dam 
had  been  erected  at  the  outlet  of  a  lake  called  Chamberlain  lake; 
that  the  waters  of  the  AUegash  stream  flowed  into  that  lake  and 
out  of  it,  before  the  dam  was  erected  at  the  c  itu^t  of  that  lake, 
and  thence  onward  to  the  river  St.  John;  and  that  logs  could 
be  floated  by  such  waters  to  the  river  St.  John;  that  the  waters, 
being  obstructed  by  that  dam,  were  turned  from  their  natural 
channel,  and  caused  to  run  through  a  '*  cut"  or  channel,  which 
had  been  made  through  a  part  of  township  numbered  six,  in 
the  eleventh  range,  into  the  waters  connected  with  Penobscot 
river;  so  that  logs  could  be  floated  from  the  waters  above  the 
lake,  into  the  Penobscot  river. 

A  map  of  the  country  makes  a  part  of  the  case,  and  from  that 
it  appears  that  the  lake  and  streams  referred  to  are  at  that  place 
at  a  great  distance  from  tide-waters.  Chamberlain  lake,  on  the 
map,  appears  to  be  a  large  body  of  water  some  fifteen  to  eigh- 
teen miles  in  length,  and  from  one  to  two  miles  in  breadth. 
The  Allegash  stream  appears  to  connect  with  the  northwesterly 
end  of  that  lake,  and  its  distinctive  waters  to  be  entirely  lofet  in 
it.     The  dam,  which  obstructed  the  flow  of  the  waters  out  of 
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that  lake,  and  onward  to  the  river  St.  John,  appears  to  have 
been  erected  at  the  outlet  some  three  miles  southeasterly  of  the 
northwesterly  end  of  the  lake.  From  the  southeasterly  end  of 
Chamberlain  lake,  there  called  Lake  Telos,  an  artificial  ''  cuf 
or  channel  from  one  to  two  miles  in  length  appears  to  have  been 
made,  to  connect  those  waters  with  waters  flowing  into  the  Pen- 
obscot river.  It  does  not  appear  by  whom  the  dam  at  the  out- 
let of  the  lake  had  been  erected,  nor  who  was  the  owner  of  the 
land  upon  which  it  was  erected;  or  that  the  plaintiff  had  at 
any  time  any  interest  in  it,  or  in  the  land  upon  which  it  stood, 
or  any  connection  with  it,  or  control  of  it.  So  far  as  it  appears, 
he  was  wholly  unconnected  with  it.  It  does  not  appear  how 
long  before  the  year  1846  it  had  been  erected.  Nor  does  it  ap- 
pear by  whom  the  '*  cut"  or  channel  was  made,  nor  when  it  was 
made.  It  is  stated  in  the  brief  statement  filed  by  the  defend- 
ants, "  that  the  plaintiff,  or  those  under  whom  he  claims,  in 
1841,  turned  the  whole  current  of  said  river,  to  flow  west  into 
Lake  Telos  and  through  said  sluice,  into  said  Penobscot  river  or 
Webster  pond."  The  plaintiff  was  the  owner  of  the  land  in  the 
year  1846,  upon  which  that  '* sluice,"  "cut,"  or  channel  had 
been  made. 

There  is  no  proof  that  the  plaintiff,  or  any  former  owner  of 
township  numbered  six,  had  at  any  time  before  the  year  1846, 
or  before  the  contract  between  these  parties  was  made,  permitted 
logs  to  be  floated  through  the  ''  sluice,"  or  channel;  or  had  ever 
before  that  year  proposed  that  any  person  should  use  it  for  that 
purpose  upon  payment  of  a  toll  or  fixed  compensation.  The 
defendants  and  other  persons  had,  during  the  winter  of  1845  and 
1846,  caused  logs  to  be  cut  and  hauled  into  the  waters  above 
Chamberlain  lake,  with  the  expectation  and  design  of  floating 
them  through  that  "  cut"  or  channel  into  the  Penobscot  river. 
The  plaintiff,  apprehending  that  such  was  their  design,  without 
making  any  agreement  with  him  to  pay  him  any  toll  or  compen- 
sation therefor,  employed  about  fifty  men  and  sent  them  to  that 
"  cut"  with  directions  to  obstruct  Uie  outlet  of  the  waters  from 
the  lake  into  the  "  cut,"  unless  a  contract  was  made  with  him 
to  make  compensation  for  such  use  of  the  "  cut."  Notice  was 
given  to  the  defendants,  that  their  logs  could  not  be  floated 
through  it  without  making  compensation  therefor.  And  on 
May  4, 1846,  a  written  contract  signed  by  the  defendants  was 
made,  by  which  they  obtained  permission  from  the  plaintiff  to 
make  use  of  that  "  cut "  to  float  their  logs  into  waters  connected 
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with  the  Penobscot  river  upon  certain  terms  therein  stated. 
Upon  that  written  contract  this  suit  has  bee  a  commenced. 

If  the  defendants  had  acquired  the  right  to  float  their  logs 
in  the  channel  made  upon  the  plaintifiTs  lands  without  his  con- 
sent, the  resistance  and  obstruction  made  by  the  plaintiff  to 
such  use  of  his  land  was  unlawful,  and  the  contract  made  with 
him  to  remove  that  unlawful  obstruction  must  be  considered  as 
procured  by  duress  and  therefore  invalid.  If  on  the  contrary 
they  had  acquired  no  such  right,  they  would  become  trespassers 
by  such  use  of  that  channel  without  the  consent  of  the  plaintiff; 
and  if  they  purchased  of  him  a  license  to  do  such  an  act  upon 
his  land,  a  contract  made  to  obtain  that  license  would  be  a  law- 
ful contract.  It  would  also  be  made  for  a  valuable  considera- 
tion, for  it  would  impart  to  the  defendants  a  right  to  which  they 
were  not  before  entitled,  and  it  would  deprive  the  plaintiff  of  a 
right,  to  which  he  was  entitled.  To  be  relieved  from  the  per- 
formance of  their  contract  the  defendants  must  show,  that  they 
had  before  acquired  a  legal  right  to  the  use  of  that  channel  to 
float  their  logs  over  the  plaintiff's  land.  The  acquisition  of  such 
a  right  is  asserted  upon  three  separate  and  distinct  grounds. 

1.  That  by  the  erection  of  the  dam  at  the  outlet  of  Chamber- 
lain lake  and  the  obstruction  of  the  flow  of  the  waters  to  the 
river  St.  John,  and  by  the  opening  of  a  "  cut"  or  channel  to 
permit  them  to  flow  into  the  Penobscot  river,  all  persons  enti- 
tled to  the  use  of  the  waters  as  they  formerly  flowed,  were 
equally  entitled  to  the  use  of  them,  as  they  flowed  on  May  4, 
1846.  2.  That  the  owners  of  the  land,  on  which  that  "  cut"  or 
channel  was  made,  by  making  it  and  causing  the  waters  to  flow 
through  it,  dedicated  it  to  the  use  of  the  public.  3.  That  the 
*'  cut"  or  channel  was  offered  to  the  public  for  use,  upon  the 
payment  of  a  toll,  and  that  the  owner  having  no  right  to  estab- 
lish a  toll  without  a  grant  from  the  legislature  therefor,  any  cit- 
izen might  make  use  of  it,  without  the  payment  of  toll. 

1.  In  the  consideration  of  the  first  position,  it  will  be  assumed, 
that  the  defendanta  had  a  right  to  use  the  waters  of  the  Allegash 
stream  and  of  the  lakes,  to  float  their  logs  to  a  market.  Should 
a  person  obstruct  the  flow  of  the  waters  of  a  river  or  stream  over 
their  accustomed  bed,  so  that  they  could  not  be  used  as  formerly, 
for  the  purposes  of  boating,  or  of  floating  rafts  or  logs,  and 
should  turn  them  into  a  new  channel,  he  would  thereby  author- 
ize the  public  to  make  use  of  them  in  the  new  channel,  as  they 
had  been  accustomed  to  use  them  in  their  former  channel.  If 
such  were  not  the  law,  the  public  might  be  wholly  deprived  of 
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their  use  by  such  wrongful  act;  for  it  might  be  impossible  to 
cause  the  waters  to  return,  and  to  flow  again  over  their  former 
bed.  But  if  a  person  without  right  should  open  a  "cut," 
"sluice,"  or  channel  on  his  own  land,  and  thereby  divert  the 
waters  of  a  stream,  river,  or  lake,  from  their  natural  auvi  accus- 
tomed course,  without  causing  any  obstruction  elsewhere,  the 
public  would  not  thereby  become  entitled  to  their  use  over  his 
land.  They  would  not  be  entitled  to  enter  upon  his  land  and  to 
use  the  waters  in  his  canal,  channel,  or  sluice,  made  perhaps  for 
the  purpose  of  operating  valuable  machinery,  because  some 
other  person  had  obstructed  the  flow  and  egress  of  the  watem 
from  a  distant  point  of  such  stream,  river,  or  lake.  If  thifi 
were  not  the  law,  the  person  who  had  opened  such  channel 
or  sluice,  on  his  own  land,  could  never  be  relieved  of  the 
burden  and  liability  to  pay  all  damages  occasioned  by  it,  with- 
out repairing  the  wrong  and  removing  the  cause  of  injury, 
occasioned  by  others,  as  well  as  that  occasioned  by  himself. 
This  would  make  him  suffer  for  injuries  occasioned  by  others, 
for  whose  conduct  he  had  never  become  responsible.  He  might 
with  little  expense,  be  able  to  flU  up  or  obstruct  the  channel 
made  by  himself,  and  thus  be  relieved  from  all  liability  to  the 
payment  of  damages,  for  making  it.  But  this  he  could  never 
do,  if  the  public  immediately  became  entitled  to  its  use.  And 
he  might  never  become  lawfully  entitled  to  enter  upon  the  lands 
of  others,  and  to  remove  obstructions,  occasioned  by  them  at  a 
distant  point  on  such  stream,  river,  or  lake;  for  no  person  could 
lawfully  enter  upon  the  lands  of  others  to  remove  such  obstruc- 
tion as  a  nuisance,  who  was  not  injured  by  its  existence.  The 
person  who  diverts  the  waters  of  a  stream,  river,  or  lake,  from 
their  natural  bed,  is  held  responsible  for  all  damages  occasioned 
by  his  own  acts.  But  the  law  does  not  make  him  responsible 
for  the  acts  of  others  performed  at  a  distant  point  on  the  same 
stream,  river,  or  lake.  And  he  can  no  more  be  made  responsv 
ble  for  them  by  being  obliged  to  yield  to  the  public  the  use  of 
his  private  channel,  than  he  can  by  an  action  at  law.  The  in]'t!S- 
tice  of  it  would  be  as  great  and  glaring  in  the  one  case  as  in  the 
other. 

The  application  of  these  principles  of  law  to  the  facts  pre- 
sented in  this  case,  shows,  that  the  defendants  had  not  acquired 
a  legal  right  to  float  their  logs  over  the  plaintiffs  land  without 
his  consent,  by  reason  of  the  dam  and  obstruction  of  the  waters, 
at  the  outlet  of  the  lake  and  of  the  opening  of  the  channel  across 
the  land  of  the  plaintiff.     The  plaintiff  did  not  erect  that  dam. 
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Did  not  own  the  land,  upon  wliich  it  stood.  Did  not  obstruct 
the  natural  flow  of  the  waters  at  that  outlet.  Can  not  be  held 
responsible  for  acts,  which  he  did  not  perform  or  cause  to  be 
performed.  Can  not  be  required  to  make  compensation  for 
such  unlawful  acts  of  others  by  allowing  the  defendants  or 
others  to  use  or  enter  upon  his  own  lands,  any  more,  than  he 
can  be  required  to  do  it  bj  an  action  at  law.  The  defendants  or 
others  injured  by  the  erection  of  the  dam  at  the  outlet  of  the 
lake,  or  by  the  opening  of  the  channel  on  the  land  of  the  plaint- 
ifif,  may  obtain  redress  by  an  action  at  law  to  recover  damages 
of  those,  who  have  occasioned  such  injury.  Or  they  may  remove 
the  dam  and  obstruct  or  fill  up  the  channel  as  nuisances.  The 
right  to  abate  the  channel  as  a  nuisance  does  not  authorize  the 
use  of  it  for  the  accomplishment  of  valuable  purposes  of  a  very 
different  kind.  If  a  person  could  in  all  cases  use  a  chamnel, 
made  and  used  by  another  on  his  own  land  for  the  diversion  of 
the  waters  of  a  stream  or  river  from  their  natural  bed,  in  the  same 
manner  and  for  the  same  purposes  for  which  he  might  law- 
fully use  them  in  the  stream  itself,  the  most  valuable  mills  and 
manufactories  might  be  thereby  immediately  destroyed. 

2.  The  facts  presented  are  entirely  insufficient  to  prove,  that 
the  channel  made  upon  the  plaintiff's  land  had  been  dedicated 
to  the  public  for  use.  It  does  not  appear  to  have  been  used  by 
any  person  for  any  purpose  before  the  year  1846.  The  law  does 
not  require  the  lapse  of  any  particular  time  to  authorize  the  in- 
ference of  a  dedication.  But  there  must  be  evidence,  that  the 
owner  offered  it  and  designed  to  do  so  for  public  or  common 
use.  There  is  no  testimony  tending  to  prove  that  the  channel 
on  the  plaintiff^s  land  was  at  any  time  offered  for  public  or  com- 
mon use  without  compensation. 

3.  To  establish  a  toll,  the  channel,  way,  passage,  or  other 
easement,  must  be  exposed  and  offered  for  the  use  of  all,  who 
may  have  occasion  to  use  it,  for  a  settled  and  established  com- 
pensation. It  must  have  become  such  a  common  channel,  way, 
or  passage,  by  the  consent  or  acts  of  the  owner,  that  he  can  not 
maintain  trespass  against  any  person,  who  may  use  it  paying  the 
established  toll.  Even  such  a  use  of  property  and  exaction  of 
compensation,  is  not  regarded  as  illegal  by  the  owner  of  a  wharf. 
But  there  is  no  proof  of  such  an  exposition  of  the  channel  for 
public  use,  at  an  established  price.  No  proof,  that  the  plaintiff 
or  the  former  owners  of  the  land,  ever  offered  the  use  of  the 
channel  to  all  persons  disposed  to  use  it,  or  to  any  persons,  ex- 
cept those,  who  had  caused  logs  to  be  cut  upon  the  presumption 
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that  they  might  in  some  way  be  enabled  to  float  them  through 
that  chanoel.  No  toll,  in  the  sense  in  which  that  word  is  used 
in  the  law,  has  been  established,  or  exacted,  or  attempted  to  be; 
while  compensation  has  been  claimed,  and  that  claim  has  been 
enforced  for  a  license  to  float  logs  through  the  channel.  In  the 
case  of  Wadsworih  v.  Smith,  11  Me.  278  [26  Am.  Dec.  525],  this 
court  decided,  that  '*  a  proprietor  may  open  a  passage  through 
his  land  for  his  own  accommodation  and  may  permit  others  to 
pass  it  under  an  agreement  for  compensation,  which  agreement 
being  founded  on  a  valuable  consideration,  to  wit,  the  injury 
done  to  the  freehold,  may  be  enforced  at  law.  He  may  improve 
his  watercourse  by  dams,  locks,  or  otherwise,  and  withhold  their 
use  from  all,  who  will  not  make  him  a  reasonable  compensa- 
tion." Upon  the  same  principles  he  may  make  a  new  water- 
course upon  his  land  and  withhold  its  use  from  all  those,  who 
will  not  make  compensation,  and  authorize  its  use  by  those  who 
will.  And  contracts  for  such  use  will  be  lawful  and  valid* 
Those,  who  may  be  injured  by  the  opening  of  such  new  water- 
course, may  abate  it  as  a  nuisance,  or  recover  damages  for  that 
injury  in  an  action  at  law.  But  they  can  not  become  legally 
entitled  to  use  it,  because  the  owner  of  the  land  had  no  legal 
right  to  open  it. 

It  is  only  by  the  misapprehension  or  by  the  confounding  of 
principles  which  distinguish  one  class  of  cases  from  another  in 
some  respects  similar,  that  the  defendants  can  be  relieved  upon 
the  facts  presented  from  the  performance  of  their  contract.  To 
reUeve  them  from  its  performance  the  court  should  be  able  to 
state  clearly  the  principle,  upon  which  their  contract  was  held 
to  be  illegal,  but  no  such  principle  has  been  presented.  The 
defendants  by  their  contract,  among  other  stipulations,  prom- 
ised "  to  pay  one  half  of  all  expenses  incurred  by  said  Dwi- 
nel, in  bringing  up  to  said  cut  from  Bangor  about  flfty  men  to 
protect  and  guard  said  cut,  and  all  expenses  in  connection  there- 
with." The  report  states,  that  the  men  were  there  detained  some 
days  after  the  defendant's  logs  were  passed  through,  to  prevent 
others*  logs  from  being  passed  through.  And  the  court  are,  by 
the  agreement,  to  determine  to  what  extent  the  defendants  are 
by  their  contract  liable  to  pay  those  expenses.  It  could  not 
have  been  the  intention  of  the  parties  to  make  the  defendants 
liable  for  the  payment  of  the  time  and  expenses  for  the  support 
of  men,  for  an  indefinite  and  unlimited  time  after  their  own 
business  had  been  fully  completed.  It  doubtless  was  the  inten- 
tion to  make  them  pay  one  half  of  all  expenses,  so  long,  as  it 
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became  necessaiy  to  watch  their  operations.  They  will  not, 
therefore,  be  responsible  for  any  expenses  incurred  for  the  com- 
pensation or  support  of  the  men,  or  for  their  detention,  after 
their  own  logs  had  been  floated  through  the  channel. 

The  defendants  are  to  be  defaulted,  and  the  action  is  to  be 
continued  for  the  assessment  of  damages. 

Whttman,  0.  J.,  was  not  present  at  the  argument  and  took  no 
part  in  the  decision. 

Wells,  J.,  deliyered  a  dissenting  opinion. 

Ownership  of  Navioablb  Watebs,  and  Rioht  to  NAyiOATs  Tm 
Same:  See  the  oaaes  in  this  series  cited  in  note  to  Parker  ▼.  OuUer  MtUdam 
Co,,  37  Am.  Deo.  56.  Also,  Susquehanna  Canal  Co.  ▼.  Wright,  42  Id.  312) 
Bailey  v.  P.  W.  A  B.  B.  B.  Co.,  44  Id.  593. 

Appbofbiation  of  Wateb,  Rights  Confbbbsd  bt:  See  this  sabjeot  dJa* 
coBsed  at  length  in  note  to  Heath  y.  WUliam$,  43  Am.  Deo.  265. 

Right  to  Enteb  on  Anotheb's  Land  and  Remove  Obstruotions  fbom 
Stbbam:  See  CoOmm  y.  Bichards;  7  Am.  Deo.  160;  PreaeoU  ▼.  WhUe,  32  Id. 
266;  Chapman  y.  Thames  Mfg.  Co.,  33  Id.  401;  John«m  y.  Jordan,  87  U. 
86;  PrtscoU  y.  WiUiama,  39  Id.  688;  ffeaih  y.  WilUama,  43  Id.  265. 

Dedication  of  Land  to  Public  Use,  how  Established:  See  the  prior 
oases  in  ti\is  series  cited  in  note  to  Vick  y.  Vicksburg,  31  Am.  Deo.  188. 
Also,  Hobba  y.  Lowell,  Id.  145;  Lebanon  y.  Commissioners  of  Warren  Co.,  34 
Id.  422;  Municipality  No.  t  y.  Cotton  Press,  36  Id.  624;  Dummer  y.  Jersey 
City,  40  Id.  213;  Ootoen  v.  Philadelphia  Ex.  Co.,  Id.  489;  Bector  y.  ffarU, 
41  Id.  650;  Smith  y.  Harhns,  44  Id.  83. 
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[29  Mains,  97.] 

Ibsubed  oan  not  be  Subjected  to  a  Second  Examination,  under  a  con- 
dition in  his  policy  requiring  him  "  to  submit  to  an  examination  by  the 
agent  or  attorney  of  the  company,  and  answer  all  questions  relating  to 
the  loss,**  if  he  has  already  been  once  examined,  although  at  such  prior 
examination  he  consented  to  be  examined  again. 

Foucr  ov  Insubance  on  a  Drt  Qoods  Stobe,  which  prohibits  "the  use 
of  the  premises  for  carrying  on  or  exercising  any  business  which  was 
hazardous  or  extra  hazardous,  or  for  the  purpose  of  keeping  or  storing 
goods  of  that  character,"  is  not  yoid  because  bales  of  cotton  were  kept 
in  such  store,  as  a  part  of  the  dry  goods  stock  in  trade,  although  such 
articles  were  designated  in  the  policy  as  hazardous. 

Aht  Incbbase  of  the  Risk  bt  the  Insxtbed  during  the  period  coyered 
by  the  policy,  renders  the  same  yoid,  if  there  is  a  condition  to  that 
e£fectinthe  policy. 

PSiUMiNABT  Pboof  OF  Loss,  Made  BT  AN  Insubed  In  acoordanoe  with 
the  conditions  of  his  policy,  is  admiiiible  in  eyidenoe  on  the  qaeitioa  ol 
the  amount  of  suoh  loss. 
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Fact  that  thk  Vkrdict  of  a  Jury  was  vor  a  Less  Sum  than  the  esti- 
matioD  of  the  loss  made  by  the  insnred,  is  not  such  eyidenoe  of  fnuid  oa 
the  part  of  the  latter,  as  to  wanant  settbg  aside  the  veidiot 

Ihsubance.    The  opinion  stateB  the  facts, 

Kent,  for  the  plaintifib. 

Eobbs^  for  the  defendant. 

By  Court,  Tenket,  J.    The  plaintifb  prooared  ^*  three  thon* 
Band  dollars  on  their  stock  in  trade,  consisting  of  diy  goods, 
kept  in  a  frame  store,  occapied  by  themselves  in  Belfast/'  to  be 
insured  by  the  defendants,  for  the  term  of  one  year,  by  a  policy 
dated  December  15,  1846.    Conditions  are  annexed  to  the  pol- 
icy, which  by  its  terms  constitute  a  part  of  it.    By  the  tenth 
condition,  it  is  necessary  after  a  loss  by  fire,  that  the  assured 
should  forthwith  give  notice  thereof  to  the  company,  and  as  soon 
as  possible  deliver  in  a  particular  acccotmt  of  such  loss  or  dam- 
age, signed  with  their  own  hands,  and  verified  by  their  oath,  or 
a£Brmation;  and  shall  also  procure  a  certificate  under  the  hands 
of  a  magistrate  or  notary  public  (most  contiguous  to  the  place 
of  the  fire,  and  not  concerned  in  the  loss  as  a  creditor  or  other- 
wise, or  related  to  the  insured  or  sufferers),  that  he  has  made 
due  inquiry  into  the  cause  and  origin  of  the  fire,  etc.;  and  the 
assured  shall  also  if  required,  submit  to  an  examination  under 
oath  by  the  agent  or  attorney  of  the  company,  and  answer  all 
questions  touching  their  knowledge  of  anything  relating  to  such 
loss  or  damage,  or  to  their  claim  therefor,  and  subscribe  such 
examination,  the  same  being  reduced  to  writing;  and  until  such 
proofs,  declarations,  and  certificates  are  produced,  and  exam- 
ination if  required,  the  loss  will  not  be  deemed  payable.    And  if 
there  appear  any  fraud  or  false  swearing,  the  insured  shall  for- 
feit all  claim  under  the  policy.     By  the  policy  it  is  agreed  and 
declared,  to  be  the  true  intent  and  meaning  of  the  parties  thereto, 
''  that  in  case  the  above  mentioned  premises  shall  at  any  time 
after  the  making  and  during  the  continuance  of  this  insurance, 
be  appropriated,  applied,  or  used  to  or  for  the  purpose  of  carry- 
ing on  or  exercising  therein,  any  trade,  business,  or  vocation, 
denominated  hazardous  or  extra  hazardous,  or  specified  in  the 
memorandum  of  special  rates,  in  the  terms  and  conditions  an- 
nexed to  this  policy,  or  for  the  purpose  of  keeping  or  storing 
therein  any  of  the  articleii,  goods,  or  merchandise,  in  the  same 
terms  and  conditions  denominated  hazardous  or  extra  hazardous, 
or  included  in  the  memorandum  of  special  rates,"  etc.,  ''then 
and  from  thenceforth  so  long  as  the  same  shall  be  appropriated. 
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applied,  used,  or  occupied,  these  presents  shall  cease  and  be  of 
no  effect/* 

The  second  condition,  annexed  to  the  policy  is,  "if  any  in- 
surance is  effected  upon  any  building,  or  goods,  in  this  office, 
either  by  the  original  policy  or  the  renewal  thereof,  the  risk 
shall  be  increased  by  any  means  whatsoever  within  the  control 
of  the  assured,  or  if  such  building  or  premises,  shall  with  the 
assent  of  the  assured  be  occupied  in  any  way,  so  as  to  render 
the  risk  more  hazardous,  than  at  the  time  of  insuring,  such  in- 
surance shall  be  void  and  of  no  effect."  Among  the  articles 
denominated  hazardous,  is  cotton  in  bales. 

This  action  is  upon  that  policy,  which  the  plaintiffs  intro- 
duced, and  evidence,  that  the  store  and  the  goods  therein  were 
consumed  by  fire,  on  the  twentieth  day  of  March,  1846;  to- 
gether with  the  affidavit  of  James  0.  Moore,  one  of  the  plaint- 
iffs, and  the  certificate  of  Andrew  T.  Palmer,  a  justice  of  the 
peace,  who  it  was  admitted  resided  most  contiguous  to  the  fire; 
the  affidavit  and  certificate  were  dated  March  22, 1846.  It  ia 
not  denied  on  the  part  of  the  defendants,  that  those  papers  con- 
tained all  that  was  contemplated  by  the  policy,  that  they  should 
contain,  or  that  they  were  not  made  and  produced  in  proper 
season  after  the  fire.  They  were  a  substantial  performance  of 
those  acts,  as  preliminary  steps  necessary,  before  the  commence- 
ment of  the  action,  unless  the  defendants  required  an  examina- 
tion of  the  plaintiffs  under  oath.  This  requirement  was  made, 
and  the  plaintiffs  produced  a  document  without  objection,  ex- 
hibiting such  examination,  in  writing,  signed  by  said  Moore,  and 
verified  by  oath,  taken  April  4,  1846.  It  appeared  from  the 
testimony  of  the  defendant's  agent,  who  took  the  examination, 
that  Moore  answered  all  the  questions  put  to  him,  and  upon 
being  informed,  that  a  further  examination  from  some  one  from 
the  office  would  be  wanted,  he  made  no  objection,  but,  as  the 
agent  understood,  gave  his  assent;  and  when  called  upon  on 
April  14,  1846,  submitted  to  a  further  examination  before  the 
defendants'  attorney,  but  declined  to  make  oath  to  the  answers 
there  given  to  the  questions  propounded.  It  is  insisted,  that 
for  this  omission,  the  action  can  not  be  maintained. 

By  the  tenth  condition  annexed  to  the  policy  under  which 
such  examination  may  be  required  by  the  insurers,  this  exam- 
ination before  their  agent  or  attorney,  is  not  a  necessary  pre- 
requisite to  the  commencement  of  the  suit,  unless  the  assured 
are  called  upon  to  submit  to  it.  If  the  demand  is  made,  it  be- 
eomes  essential  to  the  right  of  recovery,  and  it  must  be  don« 
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before  the  commencement  of  the  suit.  When  once  f allj  made, 
reduced  to  writing,  signed  by  the  party  examined,  and  \/^rified 
by  oath,  this  condition  in  the  policy  becomes  fulfilled.  A  fur- 
ther examination  afterwards,  is  not  required  by  the  spirit  or 
the  terms  of  the  policy,  and  the  conditions  annexed,  and  there- 
fore is  not  a  preliminary  step,  material  to  the  maintenance  of 
the  action.  It  does  not  appear  from  the  case  that  the  examina- 
tion before  the  defendants'  agent,  was  not  as  full  as  the  latter 
desired  to  make  it.  Every  question  proposed  was  answered, 
the  whole  was  reduced  to  writing,  signed  and  sworn  to,  by  the 
person,  who  was  examined.  It  does  not  appear  to  have  been  in 
contemplation  either  by  Moore  or  the  agent,  that  if  a  further 
examination  should  be  required,  that  it  was  to  annul  the  effect 
of  that  already  completed,  so  far  as  it  was  material  to  perfect 
the  plaintiffs'  right,  to  call  for  indemnity  for  the  alleged  loss. 
If  Moore  had  consented  after  the  first  examination,  to  submit 
to  another,  and  to  make  oath  thereto,  when  requested,  it  could 
not  be  a  waiver  of  the  plaintiffs'  right  under  the  policy,  to  com- 
mence a  suit  upon  it,  if  such  right  existed  without  such  consent. 
It  moreover  appears  from  the  case,  that  Moore  did  submit  to  a 
full  examination  afterwards,  when  required  by  the  defendants' 
attorney,  which  was  all  which  he  assented  to  do,  according  to 
the  evidence  of  the  defendants,  and  the  facts  so  obtained,  were 
competent  evidence  to  be  used  in  the  trial  by  them,  notwith- 
standing they  were  not  verified  by  oath. 

It  is  contended,  that  as  cotton  in  bales  had  been  kept  in  the 
store  at  some  time  within  the  period  covered  by  the  policy,  the 
court  should  have  given  the  instruction  requested  to  the  jury. 
'*  that  if  they  find  the  plaintiffs  kept  or  had  in  their  stock  cotton 
in  bales  at  the  time  of  the  fire,  this  action  is  not  maintainable." 
The  refusal  to  give  this  instruction  can  not  be  legal  ground  of  com- 
plaint, unless  there  was  evidence,  that  cotton  in  bales  was  in  the 
stock  of  goods  at  the  time  of  the  fire,  and  that  keeping  or  having 
such  in  their  stock  was  prohibited  by  the  policy.  If  the  keep- 
ing of  such  article  was  unauthorized,  without  an  increase  of  the 
risk,  by  any  means  whatsoever  within  the  control  of  the  assured, 
it  was  not  designed  by  the  parties,  upon  a  proper  construction 
of  the  contract,  that  it  should  be  an  absolute  forfeiture  of  all 
right  of  the  assured  under  the  policy,  but  that  such  right 
should  be  suspended  and  of  no  effect,  so  long  as  such  article 
should  be  kept  in  the  store.  The  case  does  not  find,  that  there 
was  any  evidence,  that  such  hazardous  article  was  there  at  the 
time  of  the  fire,  and  the  question  of  fact  to  be  submitted  to  the 
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juzy,  as  the  basis  of  the  legal  principle  contended  for,  was 
hypothetical.     If  there  was  plenary  evidence  that  such  an  arti« 
cle  was  in  the  store,  and  was  consumed  therewith,  the  policy 
would  not  necessarily  be  forfeited,  or  its  operations  suspended 
thereby.     The  policy  contains  no  stipulation,  that  the  goods  in 
the  store  embraced  no  article  which  was  hazardous.    A  certain 
amount  '*  onUxe  stock  in  trade  of  the  plaintiffs,  consisting  of 
dry  goods,  kept  in  a  store,  was  covered  by  the  policy,  which 
prohibited  the  appropriation,  application,  or  use  of  the  premises 
for  carrying  on,  or  exercising  any  business,  which  was  hazard- 
ous, or  extra  hazardous,  and  for  the  purpose  of  keeping  or  stor- 
ing goods  of  that  character.     GChe  term  premises,  when  consid- 
ered in  connection  with  the  whole  policy,  must  have  been  in- 
tended the  store,  in  which  the  goods  were  kept,  and  not  the 
goods  themselves,  which  were  the  subject  of  the  insturance.    By 
any  other  construction  certain  language  used  in  reference  to  the 
premises,  must  be  regarded  as  unmeaning  or  absurd.    The  re- 
striction does  not  extend  to  the  keeping  of  a  single  article  de- 
nominated hazardous  or  extra  hazardous  as  a  part  of  the  dry 
goods  stock  in  trade,  provided  the  store  was  not  appropriated, 
applied,  or  used  for  purposes  not  intended  by  the  language  of 
the  policy.     These  purposes  were  of  a  general  nature,  and  dis- 
tinguished from  that  of  keeping  a,  stock  of  dry  goods  for  sale. 
It  is  not  pretended,  that  the  store  was  used  for  carrying  on  a 
business  unauthorized  by  the  policy;  and  if  the  plaintiffs  kept 
or  had  in  their  stock  a  hazardous  article,  it  is  by  no  means  the 
same  thing  as  appropriating,  applying,  or  using  the  store  for 
keeping  or  storing  therein,  goods  and  merchandise,  which  was 
hazardous.     In  the  language  of  the  court  in  the  case  of  New 
York  EquUdble  Insurance  Co.  v.  Langdon,  6  Wend.  628,  which 
was  an  action  upon  a  policy  containing  substantially  the  same 
conditions  as  the  one  now  under  consideration:  *'It  appears  to 
me,  that  the  word  storing  was  used  by  the  parties  in  this  case  in 
the  sense  contended  for  by  the  plaintiff,  viz.,  a  keeping  for  safe 
custody,  to  be  delivered  out  in  the  same  condition  substantially, 
as  when  received;  and  applied  only,  when  the  storing  or  safe 
keeping  is  the  sole  or  principal  object  of  the  deposit,  and  not 
when  it  is  merely  incidental,  and  the  keeping  is  only  for  the 
purpose  of  consumption:"  Langdon  v.  New  York  EqwUable  Insur- 
ance  Co.,  1  Hall,  226.    If  the  jury  had  found  that  the  keeping 
of  cotton  in  bales  in  the  store,  increased  the  risk,  and  that 
such  an  article  was  kept  in  the  store  by  the  plaintiffs  at  any  time 
during  the  period  covered  by  the  policy,  the  contract  of  insur- 
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ance  was  thereby  rendered  void  under  the  second  condition. 
But  the  case  does  not  show  that  any  question  of  this  kind  was 
presented  to  the  jury,  or  that  the  judge  was  requested  to  in- 
struct them  upon  such  point. 

Was  the  affidavit  of  Moore,  and  his  examination  before  the 
defendants'  agent  competent  evidence  for  the  consideration  of 
the  jury,  on  the  question  of  the  amount  of  the  loss?  The  facta 
contained  in  documents  of  this  kind,  were  intended  as  evidence; 
and  they  were  required  to  be  in  that  form,  that  they  might  be 
preserved,  and  so  verified,  that  they  could  not  be  regarded  aa 
statements  casually  or  inconsiderately  made,  and  subject  to  be 
modified  or  explained  by  recollections  which  might  be  subse- 
quently called  up.  They  are  material  for  the  protection  of  the 
rights  of  insurers.  One  of  them  was  required  to  be  made  im- 
mediately after  the  fire,  and  the  other  as  soon  as  the  under- 
writers should  demand  it,  and  before  they  should  be  exposed  to 
be  affected,  to  so  great  extent,  as  they  might  be  by  delay,  b^ 
facts,  having  little  or  no  foundation  in  truth,  stated  by  the 
party  interested  to  increase  the  amount  of  his  claim.  This  evi- 
dence may  be  veiy  important,  to  confine  the  demand  of  the 
assured  to  the  proper  limits;  and  it  may  also  be  that  which  the 
party  attempted  to  be  charged,  would  prefer  should  be  adduced 
by  his  adversary.  When  introduced  it  would  be  evidence  for 
the  jury  to  consider,  like  other  facts  in  proof.  Facts,  which  are 
inadmissible  for  the  party  offering  them,  if  objected  to,  may  be 
competent,  when  put  in  by  consent  or  without  objection.  The 
documents,  which  the  defendants  insisted  could  not  be  con- 
sidered, and  their  contents  weighed  by  the  jury,  touching  the 
amount  of  the  loss  were  introduced  by  the  plaintiffs,  without 
objection.  They  were  necessary  to  show  that  the  claim  set  up 
was  payable  before  the  institution  of  the  suit.  The  right  of  the 
defendants  to  require  this  preliminaiy  proof,  was  not  waived  by 
them.  They  may  have  supposed  that  it  was  for  their  benefit  to 
require  their  iniroduction  for  some  purpose;  and  when  legiti- 
mately before  the  jury,  no  rule  of  law  would  prohibit  them  front 
giving  these  papers  due  consideration  in  connection  with  all  the 
other  evidence  in  the  case. 

It  was  contended  at  the  trial,  that  the  plaintiffs  were  guilty  of 
fraudulent  conduct  and  false  swearing  in  the  preliminary  affida- 
vit, and  therefore  they  were  not  entitled  to  recover.  Much  evi- 
dence was  introduced  upon  this  point,  which  is  reported;  and  a 
motion  was  filed  that  the  verdict  for  the  plaintiffs  be  set  aside 
because  it  was  against  evidence.    By  the  preliminary  affidavit. 
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the  affiant  estimated  the  value  of  the  goods  in  the  store  at  the 
time  of  the  fire,  at  the  sum  of  two  thousand  eight  hundred  dol- 
lars. The  jury  returned  a  verdict  for  the  plaintiffs  for  the  sum 
of  one  thousand  eight  hundred  and  fifty-three  dollars  in  damages. 
The  defendants  rely  particularly  upon  this  verdict  as  proof  of 
false  swearing  on  the  part  of  the  affiant,  showing  as  it  is  con- 
tended, that  the  jury  disregarded  the  facts  asserted  and  sworn  to 
in  the  affidavit.  The  jury  were  properly  instructed,  that  if  they 
found  that  there  was  false  swearing  on  the  part  of  the  plaintiffs, 
they  would  not  recover.  It  can  not  be  assumed,  that  the  instruc- 
tion was  disregarded,  without  convincing  evidence.  The  value 
of  the  goods  in  the  store  at  the  time  of  their  destruction  was 
only  a  matter  of  judgment  by  Moore,  who  made  the  estimation, 
and  the  affidavit  founded  thereon.  No  account  of  the  stock  had 
been  taken  previous  to  the  fire,  and  the  books  were  consumed 
with  the  goods  and  the  store.  No  basis  existed,  by  which  the 
amount  of  the  loss  could  be  ascertained  with  any  degree  of 
accuracy.  The  judgment  of  Moore  in  his  estimation  of  the 
value  of  the  property  lost,  was  properly  considered  with  all 
other  evidence  upon  the  same  point.  They  might  believe  that 
his  interest  in  the  question,  would  affect  his  judgment  to  some 
extent,  though  honestiy  exercised.  The  general  knowledge  of 
the  jury  in  relation  to  the  kind  of  property  consumed,  and  its 
value,  might  also  have  had  upon  their  minds  a  legitimate  influ- 
ence. Other  facts  and  circumstances  on  the  same  question, 
coming  from  other  sources,  would  have  their  proper  effect;  and 
when  the  whole  was  weighed,  it  might  have  produced  the  con- 
viction that  Moore  had  erred  in  opinion  without  being  guilfy  of 
any  dishonest  intention. 

The  case  of  lievy  v.  BaiUie  etdl.,1  Bing.  849,  has  an  analogy 
in  some  respects  to  the  case  before  us.  The  verdict  being  for  a 
less  sum  than  the  estimation  of  the  loss  by  the  plaintiff,  it  was 
contended  by  the  defendant  therein  that  it  established  the  fact 
that  there  was  fraud  and  false  swearing.  The  verdict  was  set 
aside  on  the  payment  of  costs.  But  inasmuch  as  the  case  shows 
that  it  was  also  insisted  that  the  verdict  was  against  evidence, 
and  the  court  do  not  even  intimate  the  grounds  of  their  decision, 
it  can  not  be  inferred  that  they  were  governed  by  the  principle 
here  contended  for,  as  one  of  legal  obligation. 

The  evidence  bearing  upon  the  questions  raised  by  the  de- 
fense, was  peculiarly  for  the  consideration  of  the  jury.  It  was 
necessary  that  fraud  and  false  swearing,  of  which  the  defendants 
contended  the  plaintiffs  were  guilty,  should  be  affirmatively  and 


June,  1848.]  Spofford  v.  Hobbs.  521 

Batisfactorily  established,  before  that  defense  could  preTail. 
The  proof  of  this  was  not  of  such  a  character  as  to  authorize 
the  court  to  say  that  the  juiy  was  under  such  improper  influence 
that  their  verdict  should  be  disturbed. 
Exceptions  and  motion  overruled. 

Inoreasb  of  Risk,  whsn  Avoids  Polict  of  Insitbakcb:  See  Wood  t. 
Hartford  Fire  Ins.  Co,,  35  Am.  Dec.  d2;  Merriam  v.  Middlesex  Mut.  Fire  Ins, 
Co,,  32  Id.  252,  and  note. 

Keeping  Liquobs  fob  Use  of  Family,  or  boarders,  is  not  a  storing  of 
spiritnons  liqnors  within  the  prohibition  of  a  policy:  Rafferty  v.  New  Bruns- 
wick Fire  Ins,  Co,,  38  Am.  Deo.  525;  nor  is  placing  gunpowder  within  a 
building  for  the  purpose  of  blowing  it  up:  City  Fire  Ins.  Co,  v.  Corlies,  34  Id. 
258. 

The  pbikcipal  case  is  otted  to  the  effect  that  an  overvaluation  of  the 
loss  by  one  Insured  is  not  evidence  of  fraud,  in  Clark  v.  Phanix  Ins,  Co,,  86 
Gal  176. 


Spoffobd  V.  HOBB^. 

[29  liAin,  148.] 

Vkbbal  DiBEonoNS  BY  A  Pbinoipal  to  his  Agent,  do  not  authorise  the 
latter  to  make  a  conveyance  in  the  name  of  the  former,  nor  enlarge  the 
authority  already  given  him  in  a  power  of  attorney. 

Batdigation  by  a  Pbinoipal  of  an  Unauthobized  Deed  of  his  agent, 
can  not  be  made  except  by  an  instrument  under  seal. 

OwNEB  OF  Land  is  not  Estopped  fbom  Denying  the  Authobity  of  his 
Attobney  to  execute  a  deed  therefor,  because  he  has  received  payment 
of  a  promissory  note  and  mortgage  given  to  secure  the  purchase  price, 
unless  such  instruments  recite  the  purposes  for  which  they  were  given. 

Estoppel  must  be  Cebtain  to  Eveby  Intent,  and  not  be  taken  by  argu* 
ment  or  inference. 

Deed  of  an  Agent,  Executed  undeb  a  Poweb  of  Attobney,  which  au- 
thorized him  to  make  conveyances  for  the  purposes  of  actual  settlemeati 
can  not  be  impeached  by  the  principal  by  parol  proof  that  such  deed  was 
given  and  received  for  purposes  of  speculation. 

CoTENANT.    The  opinion  states  the  facts. 
J,  and  M.  L,  Appleton^  for  the  plaintiff. 
H6t>b8,  for  the  defendant. 

By  Court,  Tenkey,  J.  The  deed  containing  the  covenants 
alleged  to  have  been  broken  purports  to  have  been  executed  by 
Samuel  Lowder  as  the  attorney  of  Benjamin  Bussey.  The 
authority  of  the  attorney  to  execute  the  deed,  was  denied  on 
the  ground,  that  the  deed  was  for  a  purpose  not  contemplated 
by  the  parties  to  the  letter  of  attorney.    The  power  gives 
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authorify  to  the  attorney  "  in  my  name  and  behalf,  to  bargain 
and  Bell  to  any  person  or  persons,  for  the  purpose  of  making 
actual  settlements  thereon,  any  lots  or  tracts  of  land,  not  ex- 
ceeding five  hundred  acres;"  ''  and  in  my  name  and  behalf,  to 
sign,  seal,  and  deliver,  as  my  deed,  legal  and  sufficient  deed  and 
deeds,  containing  the  several  covenants,  and  a  general  warranty, 
to  convey  to  such  purchaser  or  purchasers  or  their  heirs  or 
assigns,  such  lot  or  tract  of  land  in  fee  simple; "  '*  hereby  rati* 
fying  and  confirming  all  and  whatsoever  my  said  attorney  shall 
lawfully  do  in  and  about  the  premises."  There  was  evidence 
by  parol,  from  witnesses  introduced  by  the  plaintiff,  that  the 
contract  for  the  purchase  of  a  tract  of  land  embracing  that  de- 
scribed in  the  deed  introduced,  was  made  by  the  purchasers 
with  Bussey  himself,  who  gave  verbal  directions  to  the  attorney 
to  make  the  conveyance,  and  that  upon  its  being  made  accord- 
ii^gly>  notes  were  taken  for  the  consideration,  secured  by  a 
mortgage  of  the  same  land,  which  mortgage  was  subsequently 
discharged,  Bussey  himself  having  received  the  money  which 
was  paid  upon  the  netes,  and  given  his  receipt  therefor  on  the 
books  of  the  agency;  that  the  purchase  was  made  for  specu- 
lation and  not  for  settlement.  The  court  who  tried  the  case 
"  ruled,  that  the  action  was  not  maintainable,  that  Lowder  had 
no  authority  by  the  power  produced  to  execute  the  deed,  and 
that  there  was  no  evidence  from  which  a  ratification  could  be 
legally  inferred,  so  as  to  make  the  deed  obligatory  on  Bus- 
sey; "  to  which  rulings  exceptions  were  taken. 

The  verbal  directions  from  Bussey  to  Lowder,  could  confer 
no  power  upon  the  latter  to  make  the  conveyance  in  the  name 
of  the  former;  and  they  were  equally  impotent  to  increase  the 
authority  contained  in  the  power  of  attorney.  It  is  insisted, 
that  there  was  a  subsequent  ratification  of  the  act  of  Lowder  in 
giving  the  deed,  by  Bussey,  which  has  given  to  it  full  and  com- 
plete effect.  A  ratification  can  not  stand  on  higher  ground  than 
an  original  authority,  and  must  be  by  an  instrument  under  seal: 
Story  on  Ag.,  sees.  49,  242. 

The  mortgage  is  relied  upon  as  a  ratification  on  the  ground  of 
estoppel.  And  if  there  is  anything  therein,  which  can  estop  the 
mortgagee  on  legal  principles  from  denying  the  conveyance  of 
the  land,  the  ruling  of  the  court  was  erroneous.  "  Every  es- 
toppel because  it  concludeth  a  man  to  allege  the  truth,  must  be 
certain  to  every  intent,  and  not  be  taken  by  argument  or  infer- 
ence. Every  estoppel  ought  to  be  a  precise  affirmation  of  that 
which  maketh  the  estoppel,  and  not  be  spoken  impersonally:** 
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Co.  Lit.  352  b.  In  Bowman  v.  Taylor,  2  Ad.  &  El.  278,  Lord 
Denman  says:  ''  The  doctrine  of  estoppel  has  been  guarded  "with 
gr^at  strictness,  not  because  the  party  enforcing  it  necessarily 
wishes  to  exclude  the  truth,  for  it  is  rather  to  be  supposed,  that 
that  is  true,  which  the  opposite  party  has  already  recited  under 
his  hand  and  seal;  but  because  the  estoppel  may  exclude  the 
truth.  However,  it  is  right  that  the  construction  of  that,  which 
is  to  create  the  estoppel  should  be  very  strict."  The  mortgage 
deed,  and  the  notes  referred  to  therein  are  all  to  be  regarded  as 
parts  of  the  same  mortgage.  But  neither  the  deed  nor  the 
notes  contain  any  recital  of  that  which  was  the  consideration  of 
the  notes,  or  that  the  land  described  in  the  mortgage  was  con- 
yeyed  by  the  mortgagee  to  the  plaintiffs.  There  is  no  certain, 
direct,  and  precise  affirmation  of  facts,  which  are  absolutely  in- 
consistent with  the  fact,  that  Lowder  had  not  legal  power  to 
execute  the  deed  in  the  name  of  Bussey.  For  aught  which  ap- 
pears in  the  mortgage  deed  or  the  notes,  the  latter  may  have  been 
giyen  for  a  consideration,  wholly  distinct  from  the  conveyance 
of  the  land,  and  the  former  may  have  been  of  premises,  to  the 
title  of  which  previously,  the  mortgagor  was  always  a  stranger. 

The  design  of  Bussey  to  convey  his  land  only  to  actual  set- 
tlers is  clearly  exhibited  by  the  power  of  attorney.  But  where 
proper  proof  satisfactory  to  the  one,  who  was  to  judge  of  the 
iatention  of  the  purchasers  in  that  particular  was  afforded,  it  is 
equally  clear,  that  the  conveyance  was  to  be  conclusive.  This  is 
manifest  from  the  language  of  the  instrument,  as  the  deeds  were 
to  pass  a  fee  simple  estate  with  all  the  covenants  usually  con- 
tained in  warranty  deeds,  without  a  provision,  that  they  should 
contain  anything  making  them  void  in  any  contingency.  If  he 
had  chosen  to  have  made  all  conveyances  himself  without  the 
intervention  of  an  agent,  adhering  to  his  intention  of  giving 
deeds  of  land  for  actual  settlement  only,  his  unconditional 
deeds  to  such  as  satisfied  him,  that  they  took  them  for  that  pur- 
pose, would  pass  the  title,  though  it  should  afterwards  turn  out 
that  he  was  grossly  deceived,  the  purchases  having  been  actually 
made  with  a  different  design. 

His  intention,  well  understood  by  his  grantees,  and  their  de- 
ception in  that  particular,  would  not  affect  the  deeds.  He  hav- 
ing undertaken  to  judge  of  the  evidence  of  their  purpose,  and 
having  acted  upon  the  judgment  formed,  in  making  the  convey- 
ances, he  would  be  concluded.  When  he  delegated  the  power 
to  make  conveyances  to  an  attorney,  with  the  restriction  con- 
tained in  the  instrument,  in  which  he  engages  to  ratify  and  con« 
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firm  his  legal  acts,  is  it  to  be  supposed,  that  he  did  not  mean  to 
intrust  to  his  judgment  and  discretion,  the  evidence  of  the  in- 
tention of  those  who  proposed  to  *be  purchasers,  and  that  he 
should  exercise  them  in  the  same  manner,  that  the  constituent 
would  have  exercised  his  own  judgment  and  discretion,  if  he 
had  acted  in  the  premises?  The  intention  of  purchasers  in 
order  to  have  effect,  must  have  been  judged  of  and  determined 
by  some  one.  No  provision  having  been  made  for  another  mode, 
in  which  the  purpose  of  the  purchasers  could  be  ascertained,  pre- 
vious to  the  conveyances,  the  power  to  perform  that  duty  must 
have  been  intended  to  be  conferred  upon  the  attorney.  It  is 
manifestly  designed,  that  upon  his  being  satisfied  of  this  intention 
in  the  purchasers,  payment  being  provided  for,  deeds  absolute  in 
their  terms  and  passing  a  fee  simple  estate,  should  be  executed 
and  delivered  by  him  in  the  name  of  Bussey .  This  would  preclude 
the  owner  from  opportunity  to  revise  the  judgment  of  the  agent, 
before  the  title  would  vest  in  the  grantees.  If  the  deeds  them- 
selves contained  recital  of  the  fact,  that  the  purchases  were 
made  with  the  design  in  the  grantees,  that  actual  settlement  on 
the  land  conveyed,  should  be  made,  this  fact  could  not  be  con- 
tradicted by  parol,  inasmuch  as  the  owner  had  not  retained  to 
himself,  after  the  deliveiy  of  the  deeds,  the  power  to  reconsider 
this  question  of  intention,  in  the  purchasers.  No  more  could 
he  claim  the  right  that  the  juiy  should  judge  of  acts  of  the 
agent,  which  he  had  made  conclusive  upon  himself. 

The  letter  of  attorney  is  to  be  considered  in  connection  with 
the  deeds  given  by  the  agent,  and  as  making  a  part  of  them;  it 
follows,  that  when  such  deeds  have  been  delivered,  the  attorney 
had  determined,  that  the  purchases  were  made  for  the  object 
contemplated,  as  much  as  if  the  deeds  had  contained  the  express 
statement  thereof.  The  proof  of  this  is  under  seal,  maldng 
part  of  the  deeds  themselves.  It  can  not  be  admitted,  Bussey 
having  acted  through  the  judgment  of  another  with  full  powers 
for  the  purpose,  by  deeds  in  all  respects  like  those  he  would 
have  given,  that  the  title  should  remain  in  uncertainty;  that  the 
tenure,  by  which  the  immediate  and  subsequent  grantees  should 
hold  after  a  quiet  possession  for  a  longer  or  shorter  period, 
should  depend,  not  upon  the  intention  of  the  purchasers,  found 
by  the  one  empowered  to  judge  thereof,  whose  judgment  is  evi- 
denced by  the  deeds  themselves;  but  upon  the  finding  of  a  jury 
on  an  issue  to  be  settled  by  parol  evidence  of  the  most  uncer- 
tain, equivocal,  and  varying  character,  liable  peculiarly  to  be 
changed  almost  daily  by  the  frailty  of  human  memoiy,  death  of 
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witnesses,  and  the  sinister  designs  of  parties  and  their  agents. 
The  title  can  not  be  thus  impeached  by  the  former  owner  or  his 
representatives,  by  proof  that  the  object  was  different.  It  is 
not  pretended  in  this  case,  that  fraud  was  practiced  by  the  ^ent 
and  the  grantees  to  the  injury  of  Bussey,  and  it  could  not  be 
so  pretended,  for  the  eyidence  was  plenaiy,  that  the  contract  of 
sale  was  made  by  Bussey  himself,  and  that  he  gave  verbal  orders 
to  the  attorney  to  execute  and  deliver  the  deed  in  the  name  of 
the  owner;  and  such  evidence  is  admissible  on  the  question  of 
fraud. 

The  evidence,  that  the  plaintiffs  did  not  intend  the  land  for 
settlement,  but  for  speculation,  and  that  it  was  so  understood 
by  the  attorney,  at  the  time  of  the  execution  and  deliveiy  of  the 
deed,  came  from  the  plaintiff's  witnesses;  whether  in  the  direct 
or  the  cross-examination,  does  not  appear  from  the  case.  It  is 
difficult  to  perceive,  that  the  plaintiffs  could  expect  any  benefit 
from  this  proof;  and  it  was  not  admissible  for  the  defendants; 
and  it  was  probably  voluntarily  stated  by  the  witnesses,  or 
called  out  on  cross-examination,  when  no  objection  was  inter- 
posed. We  are  by  no  means  prepared  to  say,  that  if  adduced 
by  the  plaintiffs  by  direct  inquiiy  of  the  witnesses,  it  could 
affect  the  deed  of  conveyance,  but  of  this  we  give  no  opinion. 
It  does  not  appear,  that  the  ruling  of  the  judge,  ''that  the 
power  gave  no  authority  to  execute  the  deed,"  was  upon  the 
ground,  that  proof  of  the  design  of  the  plaintiffs,  when  they 
made  the  piirchase,  came  from  them.  The  ruling  was  founded 
upon  no  such  distinction,  and  we  think  it  was  erroneous. 

Exceptions  sustained. 

Bativigation  of  Unauthorizkd  Desd  of  Aoxnt,  how  Mads:  See  tha 
prior  cases  in  this  series  cited  in  note  to  Maum  v.  Caldwell,  ante,  330. 

ESsTOPFXL  BT  MoBTQAGB,  WHEN  Akises:  See  this  subject  discussed  in  nota 
to  Wyeh(^Y.  Oardner,  45  Am.  Deo.  392. 
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[29  Mains,  106.] 

BoAD  Commissioners  in  Ajxiudicating  upon  tub  Negessitt  of  a  RoAn» 
and  in  locating  and  making  assessments  for  the  same,  act  judicially. 
The  records  of  their  proceedings  and  judgments  are  entitled  to  the  same 
respect  as  the  records  and  judgments  of  other  tribunals,  so  long  aa  they 
act  within  their  jurisdiction,  and  can  not  be  attacked  collaterally. 

OiBnoBABi  IS  THB  Profbb  Rbmedt  to  review  the  legality  of  the  acts  ol 
road  commissioners. 
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BiSTiKcnov  BKTWKEN  JUDICIAL  AND  MnnBTXBiAL  A0T8  la,  that  the  fanner  V 

are  only  voidable  for  error,  while  the  latter  are  void,  if  not  done  in  strict  t 

pnrsnance  of  legal  authority. 
Bali  of  Land  bt  the  Countt  Tbeasubeb  >ob  Non-patksnt  of  road  m- 

VssmentB  is  not  void,  becauae  the  parehaaer^  nnder  an  arrangement  with 

the  treaaorer,  gave  him  hia  promiaaory  note  for  a  portion  of  tiie  porohasa 

price.  , 

Tenant  in  Common  mat  Maintain  Trespass  for  catting  and  carrying 

away  timber  from  the  common  property,  although  tho  wrong-doer  has 

paid  the  other  tenanta  in  common  for  the  aame. 
BviDiNCi  OF  THE  COMMISSION  OF  A  TRESPASS  upon  a  traot  of  land  other  than 

that  described  in  the  writ,  ia  inadmiaaible. 
Odurt  can  not  Find,  as  a  Legal  Conclusion,  that  a  treapaaa  waa  wanton, 

from  the  fact  that  it  waa  committed  without  a  licenae  insak  the  real 

ownera. 
Damages  in  an  Action  for  Trespass  abb  Lemitbd  to  the  Injury  aotoally 

received,  and  can  not  include  the  trouble  the  owner  haa  bean  pat  to  faa 

looking  after  the  treapaaaera. 

Tbxbpabs.    The  opinion  states  the  facts. 
Eobba,  for  the  defendants. 
J.  Oranger,  for  the  plaintiff. 

By  Court,  Tenney,  J.  The  plaintiff  claims  title  to  the  land, 
on  which  he  alleges  that  the  trespass  has  been  committed  by  the 
defendants,  under  a  sale  made  by  the  treasurer  of  the  counly  of 
Washington,  to  him  on  October  9,  1840.  This  sale  was  for  the 
purpose  of  obtaining  the  tax,  which  had  been  assessed  upon  the 
land  by  the  county  commissioners  of  that  county,  to  make  the 
road  laid  by  them  through  the  townships,  in  which  the  land  is 
situated.  The  defendants  deny  the  title  claimed  by  the  plaint- 
iff, and  therefore  his  right  to  maintain  this  action,  upon  the 
ground,  that  the  records  of  the  county  commissioners,  intro- 
duced, show,  as  it  is  contended,  that  they  did  not  follow  the 
steps  pointed  out  by  the  statute,  in  their  attempt  to  establish 
the  road;  and  several  defects  in  their  proceedings  are  pointed  out 
and  relied  upon.  In  adjudicating  upon  the  necessity  of  the 
xoa3  and  in  their  subsequent  acts  in  its  location,  the  commis- 
sioners had  jurisdiction  of  the  subject-matter.  It  appears, 
that  they  gave  notice  to  all  interested,  in  a  manner  contemplated 
by  the  statute;  and  therefore  the  defendants  became  so  far  parly 
to  the  procedings,  that  they  are  plecluded  from  denying  the  ju- 
risdiction of  the  court.  The  power,  which  the  commissionerB 
exercised  in  reference  to  the  road,  under  the  statute^  was  a  judi- 
cial power.  The  records  of  their  proceedings  and  judgments  are» 
therefore,  entitled  to  the  same  respect  as  the  records  and  judg* 
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ments  of  other  tribunals^  so  long  as  they  act  within  the  legal 
sphere  of  their  duty;  they  have  the  character  of  judgments,  un- 
til impeached  in  some  proper  mode. 

The  road,  which  the  commissioners  laid  out,  was  such,  de 
facto,  and  the  failure  of  the  plaintiff  to  recover  upon  this  ground^ 
would  have  no  effect  to  make  it  otherwise.  It  can  not  be  de- 
clared a  nullity,  until  the  proceedings  are  quashed  on  certiorari; 
and  this  can  be  done,  only  in  the  exercise  of  a  sound  discretion 
of  this  court,  where  the  subject  is  legally  before  it,  notwith- 
standing it  may  be  seen  by  the  record  now  in  this  case,  that 
there  were  important  omissions  and  irregularities.  To  allow 
these  omissions  and  irregularities  to  have  the  effect  contended 
for,  as  matter  of  right  and  law,  would  be  giving  to  them  a  con- 
sequence, when  incidentally  presented,  which  they  might  not 
have  if  they  were  directly  brought  to  its  consideration  on  a  peti- 
tion for  certiorari.  And  the  road  might  continue  to  exist  as  a 
legal  highway,  while  the  power,  which  the  statute  requires 
should  be  exerted  for  its  construction  and  repair,  might  be 
practically  denied.  Principles  which  tend  to  such  results  can 
not  be  admitted. 

The  authority  of  county  commissioners,  on  the  subject  of 
highways,  has  been  regarded  in  this  state  as  differing  materially 
from  the  powers  vested  in  towns  and  their  officers  over  town  and 
private  ways.  It  has  been  held  by  this  court,  that  a  writ  of 
certiorari  does  not  lie  to  quash  the  proceedings  of  selectmen, 
and  the  town  where  they  have  attempted  to  lay  out  and  estab- 
lish ways,  which  they  are  authorized  to  do,  and  failed  to  com- 
ply with  all  the  legal  requirements,  as  it  does  where  highways 
have  been  located  by  the  court  of  sessions  or  county  commis- 
sioners; and  hence  the  proceedings  of  towns  in  this  matter, 
have  been  allowed  to  be  examined  and  controverted  in  actions 
of  trespass  quare  dausumf regit:  Harlow  v.  PUce,  3  Greenl.  438. 
The  court  say,  in  the  case  of  Parks  v.  CUy  of  Boston,  8  Pick. 
218  [19  Am.  Dec.  822]:  "  The  uniform  distinction  is  between 
judicial  and  ministerial  acts;  the  former  being  only  voidable  for 
error,  and  the  latter  being  merely  void,  if  not  done  in  pursu- 
ance of  lawful  authoriiy.  And  as  judicial  acts  are  valid,  until 
reversed  for  error,  a  writ  of  error  or  certiorari  will  lie  in  such 
cases.  ■  If  the  proceedings  are  in  a  court  of  record,  according 
to  the  course  of  the  common  law,  a  writ  of  error  is  the  proper 
remedy,  to  reverse  and  vacate  an  erroneous  judgment;  other- 
wise, the  remedy  is  by  certiorari:  Wales  v.  WiUard,  2  Mass.  120; 
Sumner  v.  Parker,  7  Id.  79;  Cushing  v.  Longfellow,  26  Me.  806. 
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Another  objection  relied  upon  by  the  defendants  is,  that  the 
county  commissioners  erred  in  the.  manner  in  which  they  made 
the  assessments  upon  the  land  of  the  township,  for  the  purpose 
of  making  the  road;  that  instead  of  assessing  the  land  in  gross, 
they  were  required  to  impose  the  tax  upon  the  several  lots,  into 
which  the  town  had  been  divided.  And  the  case  of  Shimmin  v. 
Invian,  26  Me.  228,  is  adduced  as  authority  in  support  of  the 
proposition  contended  for.  The  same  provision  of  the  statute, 
which  authorized  the  commissioners  to  establish  the  road,  em- 
powered them  to  raise  a  tax  with  which  to  support  it.  Their 
power  is  judicial  in  one  case  as  in  the  other,  and  the  judgment 
which  is  the  result  of  their  deliberations  and  acts,  as  disclosed 
by  their  records,  must  be  annulled  in  another  process,  before 
the  assessment  can  be  pronounced  void.  But  it  may  not  be  im- 
proper to  remark,  that  the  statutes  regulating  the  assessments 
of  unimproved  lands  of  non-resident  proprietors  in  incorpo- 
rated towns,  and  that  for  the  direction  of  county  commissioners 
in  the  performance  of  their  duties  which  we  are  now  consider- 
ing, are  unlike.  In  the  latter,  it  is  provided,  that  the  assess- 
ments shall  be  made  on  such  tracts  of  land,  township,  or 
plantation  at  so  much  per  acre,  as  the  commissioners  shall 
adjudge  necessary  for  making  or  mending  such  highway,  and 
defraying  the  necessaiy  expenses  attending  the  same;  if  the 
lands  are  held  in  severalty,  the  proprietors  shall  be  taxed  in 
severalty,  provided  such  proprietors  shall  previously  furnish  the 
court  with  proper  documents  for  that  purpose:  Stat.  1821,  c. 
118,  sec.  24.  The  case  does  not  show  that  such  documents 
were  furnished,  and  it  is  not  perceived  that  there  was  any  error 
on  this  account  in  the  assessment. 

The  objection  to  the  validity  of  the  sale  of  the  land,  by  the 
county  treasurer,  has  no  foundation  in  fact.  The  sale  was  on 
the  usual  terms  for  cash,  and  there  was  no  understanding,  that  the 
treasurer  should  not  call  on  the  purchaser  for  the  money  till  it 
was  wanted.  After  the  sale,  the  plaintiff  paid  a  part  of  tiie  con- 
sideration and  gave  his  note  for  the  balance,  the  treasurer  hav- 
ing no  occasion  for  the  money,  and  considering  the  note  as  good 
as  the  common  currency  of  the  country.  This  is  unlike  a  case, 
where  a  stipulation  is  made  before  the  sale,  that  a  credit  is  to 
be  given  to  the  purchaser.  Here  the  treasurer,  as  such,  was 
accountable  for  the  whole  sum  for  which  the  land  was  sold  and 
the  taking  of  the  note  for  a  portion  of  the  purchase  money,  was 
a  matter  between  the  plaintiff  and  himself,  in  his  private  char- 
acter.    No  evidence  was  adduced  tending  to  prove  that  the  d^ 
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fondants,  or  either  of  them,  entered  upon  the  land  described  in 
the  plaintiff's  writ,  and  cut  the  timber  thereon  under  a  license 
from  any  one;  and  their  acts  at  the  time  they  were  committed, 
were  a  trespass  upon  the  rightful  owner.  For  this  trespass,  this 
action  was  properly  brought  by  the  plaintiff.  The  subsequent 
payment  to  the  other  tenants  in  common  with  the  plaintiff  can 
not  defeat  the  action.  The  injury  complained  of,  was  the  bieak- 
ing  and  entering  the  plaintiff's  close,  aggravated  by  cutting  and 
carrying  away  the  trees  thereon  standing.  The  damage  sought 
to  be  obtained  was  to  the  plaintiff  alone,  and  to  recover  this, 
he  is  entitled  to  his  several  action:  B.  S.,  c.  129,  sec.  17.  If 
the  co-tenants  had  themselves  cut  and  carried  away  the  timber 
in  the  same  manner,  that  the  defendants  are  charged  with  doing 
it,  the  cutting  and  canying  away  would  have  been  unlawful, 
'  and  they  would  have  been  liable  in  an  action,  for  three  times 
the  value  thereof,  to  the  plaintiff:  Id.,  c.  129,  sec.  7.  Their 
receipt  of  the  value  of  the  timber  belonging  to  the  plaint- 
iff, given  to  the  defendants,  can  not  take  away  his  right  to 
maintain  the  action,  previously  commenced,  for  the  loss  which 
be  has  suffered  by  their  unauthorized  acts. 

The  plaintiff  was  allowed  to  introduce  evidence  against  the 
objection  of  the  defendants,  to  6how  that  a  quantity  of  timber 
was  cut  by  them  on  parts  of  township  number  seven,  which 
parts  were  not  described  in  his  writ  as  land  on  which  a  trespass 
was  alleged  to  have  been  committed.  This  was  incorrect.  A 
reduction  of  the  damages  found  by  the  jury,  which  is  offered  by 
the  plaintiff,  can  not  be  made  with  certainty.  The  quantity  and 
the  value  of  the  timber  cut  upon  this  portion  of  the  township  is 
shown,  and  no  contradictory  proof  appears  to  have  been  ad- 
duced; but  no  evidence  is  reported  of  the  whole  quantity  taken 
from  this  township,  and  nothing  exhibiting  the  sum  allowed  by 
the  jury  in  addition  to  the  value  of  the  timber.  The  jury  were 
instructed,  that  the  defendants,  having  failed  to  prove  a  license 
from  any  owner  of  township  number  seven,  were  to  be  deemed 
wanton  trespassers  and  the  plaintiff  was  entitled  to  recover  the 
full  value  of  the  timber  taken  off,  and  such  further  sum  as  he 
ought,  in  the  opinion  of  the  jury  to  have,  for  looking  after  the 
trespassers;  and  in  ascertaining  the  damages  for  trespass  upon 
township  number  six,  the  jury  were  allowed  to  add  to  the  value 
of  the  trees,  compensation  for  the  trouble  of  the  j)laintiff.  These 
instructions  were  erroneous.  The  motive  of  the  defendants,  if 
material,  was  a  fact  to  be  found  by  the  jury.  The  court  could 
not  make  the  legal  conclusion  that  the  acts  were  a  wanton  tree* 
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pM0,  from  tlie  laci  tfasi  the  defieodaniB  had  no  fieenae  from  the 
xealowneta.  One  may  enter  upon  the  hmd  ci  anothfsr  hyTirtoe 
of  an  aathoiity,  which  he  belierea  to  he  ful^  sufficient;  if  it 
proree  otherwise,  his  acts  can  not  he  tenned  wanton,  so  long  aa 
thej  were  prompted  hj  honest  intentions. 

The  case  discloses  no  attempt  to  prore  any  trcmUe  on  the 
part  of  the  plaintiff  in  looking  after  the  trespaoDCio;  and  dam- 
ages would  not  be  increased  bj  reason  of  what  did  not  exist. 
The  jury  might  well  have  understood  that  they  were  permitted 
to  presume  that  the  plaintiff  had  been  put  to  trouble  in  seeking 
indemnity  for  his  losses,  by  exertions  to  ascertain  who  invaded 
his  rights,  and  to  bring  them  to  justice,  and  that  damages  should 
be  allowed  therefor;  and  it  may  have  been  done  acoordingly. 
If  eyidence  upon  this  point  had  been  introduced,  it  was  not 
competent  for  the  juiy  to  have  increased  the  amount  of  their 
verdict  on  that  account.  Damages  are  given  as  compensation, 
recompense,  or  satisfaction  to  the  plaintiff  for  the  injury  actu- 
ally received  by  him  from  the  defendants,  and  they  must  be  the 
natural  and  proximate  consequence  of  the  act  complained  of:  2 
Oreenl.  Ev.,  sec.  253,  and  note,  2d  ed.;  Id.  255.  The  trouble  of 
looking  after  the  trespassers  is  not  of  this  character,  and  can  not 
be  considered  by  the  jury  in  the  estimation  of  damages.  The 
law  does  not  recognize  interest  as  the  exact  measure  of  damages 
for  the  detention  of  property  taken  in  trespass  in  addition  to  its 
value.  The  jury  could  not  have  so  understood  the  judge  in  his 
instructions.  He  laid  down  no  rule  of  law  which  required  them 
to  make  that  addition  or  to  restrict  them  thereto. 

Verdict  set  aside,  and  a  new  trial  granted. 


Co-TSKANT,  WHEN  MAT  MAINTAIN  Tbzspass:  See  the  prior  ouei  In  thia 
leries,  cited  in  note  to  Warren  v.  Alter,  44  Am.  Dec.  406. 

Mbasubb  07  Damaoks  in  Action  for  Trxsfass:  See  this  subject  diBCoased 
in  note  to  HiU  v.  Lang,  18  Am.  Dec  719;  also  Diekgon  v.  Parher,  94  Id.  78; 
Dolph  T.  FerriBt  42  Id.  246;  Rote  ▼.  Siory,  44  Id.  121,  where  treble  damagee 
are  allowable  nnder  statntes;  BcOchelder  v.  JTetty,  d4  Id.  174. 
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Matob  and  City  Oounoil  op  Baltimobe  v.  Bai/h* 
MOBE  AND  Ohio  Railroad  Company. 

[6  Ozxx,  288.J 

Feanohiss  as  Propebtt  18  LiABLB  TO  TAXATION,  according  to  its  value,  foi 
the  rapport  of  government,  whether  paid  for  by  a  bonne  or  not. 

BUBDKN  OB  Bonus  Imposed  bt  Charters  npon  the  corporation,  or  by  the 
aotB  of  aaeembly  renewing  the  charter^,  is  not  a  tax,  but  a  price  or  condi- 
tion arbitrarily  or  discretionally  fixed  by  the  logislature  aa  the  conndera- 
tion  of  its  grant. 

BiOHT  OF  Taxation  is  Kkveb  Presuhsd  to  be  Surrendered  by  the  lov- 
ereign  power,  and  such  surrender  is  never  made,  unlese  it  be  the  result 
of  express  terms  or  necessary  inference. 

Iaoislature  does  not  by  Implioation  Divest  Itself  of  Powers  of  TAznra 
a  corporation,  by  the  exaction  of  a  bonus  as  the  condition  of  a  grant  of 
cokporate  powers. 

Fbahghisb  of  Cobpobatiov  is  of  Itself  Pbopbrtt. 

Valuation  of  Shares  of  Stock  of  Corporation  Embbaobs  the  value  oi 
the  franchlBe  as  a  part  of  its  property. 

BzKMPnoN  OF  Stock  of  Corporation  from  Taxation  protects  the  spe- 
eifio  articles  of  property  of  the  company,  as  the  shares  of  stock  embnoa 
every  species  of  property  owned  by  the  company. 

BzBXPTioN  OF  Stock  of  Cobpobation  fbom  Taxation,  when  there  an  do 
words  used  by  the  legislature  qualifying  or  limiting  the  extent  of  the 
immunity  conferred,  covers  county  and  oily  as  well  as  state  taxes. 

fjwntAT.  Rules  of  iNTEKPBKrATiON  in  Fayob  of  Cobpobation  should  be 
adopted  in  expounding  the  provisions  in  its  charter  conferring  privileges 
and  exemptions,  where  the  enterprise  is  one  *An«i|«g  greatly  to  the  beo* 
efit  of  the  community  at  large,  and  can  not  be  accomplished  but  at  greal 
expense  and  hasard  of  pecuniary  loss  to  its  undertakers. 

tOBPOBATION'S  RiOBT  OF  EXEMPTION  FROM  TAXATION  IB  NOV  LOOT,  bj  tbt 

■tookholders'  assenting  to  the  fifteenth  seotion  of  tlie  act  ol  1836^  a  S0flL 
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Assumpsit  to  recoyer  the  amount  of  a  city  tax  levied  on  prop- 
eriy  of  the  defendant  in  the  city  of  Baltimore.  The  defendants 
admitted  owning  the  property,  but  claimed  an  exemption  from 
taxation  under  their  charter;  the  plaintiffs  claimed  they  had 
lost  their  right  to  exemption,  by  assenting  to  the  fifteenth  sec- 
tion of  the  act  of  1835,  c.  395.  The  material  portions  of  the 
charter  and  of  this  act,  and  of  other  points  contended  for,  are 
stated  in  the  opinion.  The  plaintiff  prayed  the  court  to  instruct 
the  jury,  that  the  realty,  personalty,  and  capital  stock  of  the 
defendants  was  liable  for  city  taxes,  and  that  the  shares  of  stock 
in  the  hands  of  shareholders  was  liable  for  city  taxes;  the 
prayer  was  refused;  verdict  and  judgment  for  the  defendant; 
the  plaintiff  appealed. 

B.  G.  Presstman,  for  the  appellants. 

John  H.  B.  Lairobe  and  Eeverdy  Johnson,  for  the  appellees. 

By  Court,  Dorset,  J.  The  conclusive  influence  on  the  case 
before  us,  which,  by  the  counsel  of  the  appellants,  has  been 
attributed  to  the  cases  of  Gordon  v.  The  Appeal  Tax  Gourt,  and 
Gheston  v.  The  Appeal  Tax  Gourl,  in  3  How.  (U.  S.)  133,  etc.,  ia 
not  admitted.  As  grounds  to  support  the  opinion  it  gave,  the 
supreme  court  say,  that  a  franchise  for  banking,  when  bought, 
**  the  price  is  paid  for  the  use  of  the  privilege  whilst  it  lasts,  and 
any  tax  upon  it  would  substantially  be  an  addition  to  the  price." 
And  in  the  progress  of  its  opinion,  it  also  says  that  "  the  fran- 
chise is  their  (meaning  the  banks)  corporate  property,  which  like 
any  other  property  would  be  taxable,  if  a  price  had  not  been 
paid  for  it,  which  the  legislature  accepted  as  the  consideration  for 
allowing  them  to  use  the  franchise  during  the  continuance  of  their 
charters."  If,  in  the  first  extract  from  their  opinion,  the  supreme 
court  meant  a  special  legislative  charge  or  imposition  upon  the 
franchise,  the  correctness  of  the  principle  could  not  be  denied; 
and  if  it  meant  a  special  tax,  technically  speaking,  levied  for  the 
support  of  the  government  of  Maryland,  it  would  be  clearly  un- 
constitutional and  void,  as  being  repugnant  to  the  thirteenth 
article  of  the  declaration  of  rights,  which  declares  "  that  every 
person  in  the  state  ought  to  contribute  his  proportion  of  public 
taxes  for  the  support  of  government,  according  to  his  actual 
worth  in  real  or  personal  property  within  the  state."  But  if,  as 
must  be  done,  the  supreme  court  are  to  be  understood  as  speak- 
ing in  reference  to  the  general  tax  laid  upon  all  property  within 
tiie  state  under  the  act  of  1841;  then  it  is  respectfully  insisted, 
that  the  proposition  referred  to,  as  asserted  by  the  suprema 
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oourt,  can  not  be  maintained;  and  that  the  franchise,  as  prop- 
erty, is,  according  to  its  Talue,  liable  to  taxation  for  the  support 
of  government,  whether  paid  for  by  a  bonus,  or  not.  In  sup- 
port of  this  judicial  postulate  of  the  legislative  intent,  as  adopted 
by  the  supreme  court,  no  authority  has  been  referred  to,  and  for 
it,  no  satisfactory  reason  has  been  assigned. 

What  was  the  burden  or  bonus  imposed  by  the  charters,  or 
the  acts  of  assembly  renewing  the  charters  of  the  banks  ?  Not 
a  tax,  in  the  appropriate  sense  of  the  term,  upon  the  fair  value 
of  the  privilege  or  franchise  when  granted  by  the  legislature; 
but  the  price  to  be  paid,  or  fine  levied  by  legislative  discretion, 
for  the  right  of  exercising  the  powers  and  enjoying  the  immuni- 
ties conferred  by  the  charter.  It  was  not  a  tax  levied  upon  the 
franchise,  or  its  value,  after  its  creation,  for  the  support  of  the 
government.  If  so  regarded,  it  would  be  unconstitutional  and 
illegal  under  the  thirteenth  article  of  the  declaration  of  rights. 
According  to  the  true  import  of  the  term,  it  is  no  tax;  but  a 
price  or  condition  arbitrarily  or  discretionally  fixed  by  the  legis- 
lature as  the  consideration  for  its  grant.  The  exaction  of  such 
bonus  has  no  reference,  and  bore  no  analogy,  to  the  transcend- 
ental power  or  right  of  the  legislature  to  levy  taxes  for  the  sup- 
port of  government.  It  emanated  from  the  exercise  of  no  such 
power.  It  was  the  mere  proposal  or  offer  of  a  bargain  or  con- 
tract by  the  legislature  which  might  be  accepted  or  rejected  at 
the  discretion  of  those  to  whom  the  offer  was  made.  It  bears 
not  the  semblance  of  resemblance  to  the  rigid  principles  of  taxa- 
tion, where  the  sovereign  will  of  the  legislature,  acting  constitu- 
tionally, governs  and  commands  everything,  leaving  nothing  to 
the  discretion  of  others. 

In  granting  such  charters  of  incorporation,  whether  with  or 
without  a  bonus,  the  legislature  never,  for  one  moment,  suppose 
that  they  are  in  any  degree  impairing  the  state's  eminent  nght 
of  taxation;  or  that  their  acts  could  have  the  slightest  bearing 
upon  such  a  question.  But  for  this  decision  of  the  supreme 
court,  it  might  well  have  been  supposed,  both  on  reason  and 
authority,  that  the  right  of  the  state  to  tax  a  franchise  of  value, 
which  its  legislature  had  granted  to  a  corporation,  was  as  unde- 
niable where  a  bonus  had  been  paid,  as  if  the  grant  had  been 
unattended  by  a  bonus.  No  valuable  consideration  is  necessary 
to  the  validity  of  a  legislative  grant.  The  intention  of  the  legis- 
lature is  the  all-controlling  principle  by  which  the  construction 
of  its  enactment  is  to  be  governed — ^and  nothing  is  more  con- 
clusively established,  as  well  by  the  decisions  of  the  supreme 
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court  of  {he  XJziited  Statee,  as  by  those  of  Maryland  and  of 
other  judicial  tribanals,  than  that  the  right  of  taxation  is  never 
presamed  to  be  surrendered  by  the  soTereign  power — and  that 
such  surrender  is  never  made,  unless  it  be  the  result  of  express 
terms  or  necessary  inference.  The  argument  is  wholly  unsound 
when  applied  to  Maryland,  that  a  franchise,  if  subject  to  taxa- 
tion, may  by  its  excessive  exercise  be  destroyed  or  rendered  val- 
ueless; because  by  the  thirteenth  article  of  the  bill  of  rights, 
the  legislature  can  impose  no  tax  upon  it  which  is  not  equally 
borne  by  every  other  species  of  property  in  the  state,  in  propor- 
tion to  its  value.  To  infer  that  the  legislature,  by  the  exaction 
of  a  bonus,  as  the  condition  of  a  grant  of  corporate  powers,  had 
by  implication  divested  itself  of  one  of  its  most  important  rights 
of  eminent  domain,  is,  to  say  the  least  of  it,  not  an  implication 
resulting  from  necessity.  And  it  might  with  some  show  of 
reason  be  contended,  that  the  legislative  exaction  of  a  bonus, 
instead  of  evincing  peculiar  favor  towards  the  corporation,  and 
a  willingness  to  make  all  concessions  which  might  conduce  to 
its  benefit,  or  promote  the  accomplishment  of  its  objects,  rather 
evinces  a  contrary  disposition. 

From  the  aforegoing  remarks,  it  must  not  be  understood  that 
there  is  in  this  tribunal  the  slightest  disposition  to  withhold  its 
full  acquiescence  and  submission  to  the  judicial  decisions  of  the 
supreme  court  of  the  United  States,  involving  the  true  con- 
struction of  the  constitution,  treaties,  and  laws  of  the  United 
States — ^yet  there  is  no  obligation  on  this  court  to  acquiesce 
in  the  dicta  of  the  supreme  court,  not  necessarily  established 
by  the  matters  by  it  adjudicated.  As  for  example,  this  court 
is  bound  to  conform  and  give  effect  to  the  judgments  of  the 
supreme  court  in  the  case  of  Gordon  v.  TJie  Appeal  Tax  Court, 
and  Gheston  v.  The  Appeal  Tax  Court,  reported  in  3  How. 
(U.  S.)  133.  But  it  is  not  bound  to  admit  the  dictum  in 
the  supreme  court's  opinion,  that  by  requiring  a  bonus  for  a 
charter  of  incorporation,  the  legislature  surrenders  its  right  to 
tax  the  franchise  in  common  with  all  other  property  in  the  state; 
the  judgments  of  that  court  in  those  cases  being  sustainable  on 
other,  and  as  appears  to  us,  more  obvious  grounds:  and  in  do- 
ing so,  it  is  conceived  that  this  court  is  supporting  rather  than 
impugning,  the  supreme  court's  judgments  in  the  case  of  Cheston 
V.  The  Appeal  Tax  Court.  The  recital  (in  the  court's  opinion  in 
that  case)  from  the  charter  of  the  Farmers  and  Planters'  Bank 
(the  tax  on  the  shares  of  stock  of  that  bank  owned  by  Cheston, 
being  the  ground  of  appeal  in  that  case),  shows  that  a  bonus 
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vras  to  be  paid  by  the  bcmk  to  the  state  of  Maryland  as  the  price 
of  its  charter;  the  recital  stating  that  at  the  session  of  Decem- 
ber, 1835,  the  Farmers  and  Planters'  Bank  was  incorporated. 
It  was  required  to  pay  a  bonus  and  school  tax;  but  the  charter 
contained  no  exemption  from  taxation.  And  notwithstanding 
the  legislative  exaction  of  bonus,  the  supreme  court  decided  that 
the  tax  levied  by  the  state  of  Maryland  upon  the  shares  of  the 
stock  of  that  bank,  was  constitutional  and  valid.  This  decision, 
it  is  respectfully  suggested,  could  not  have  been  made  consist- 
ently with  the  assumption,  that  the  exaction  of  the  bonus,  di- 
vests the  state  of  the  power  of  levying  a  tax,  on  the  franchise 
conferred  by  the  charter.  The  supreme  court  seeks  to  sustain 
this,  its  judgment,  by  declaring  that  this  state  tax  upon  the 
market  value  of  the  shares  of  bank  stock,  is  no  tax  upon  the 
franchise,  but  a  tax  upon  the  property  owned  by  the  bank.  Is 
this  declaration  consistent  with  the  fact  ?  It  is  respectfully  in- 
sisted that  it  is  not.  The  question  is  at  once  decided  by  a  mo- 
ment's consideration,  of  what  is  the  market  value  of  the  shares  of 
the  stock  of  a  corporation,  the  representative  ?  What  are  the  in- 
gredients of  which  it  is  composed  ?  It  is  not  the  mere  value  of 
the  money  and  specific  articles  of  property  owned  by  the  corpo- 
ration; but  the  value  of  the  shares  it  represents,  as  well  the 
value  of  the  franchise,  as  of  the  other  property  held  under  it. 

That  the  franchise  is  of  itself  property,  is  conceded  by  the 
supreme  court,  and  at  the  present  day  could  not  be  the  subject 
of  controversy.  That  the  market  value  of  the  shares  embraces 
the  value  of  the  franchise,  is  demonstrated  by  the  notorious 
tact  that  shares  of  stock  frequently  have  acquired  a  market 
value  before,  by  the  exercise  of  the  powers  conferred  by  the 
franchise,  the  corporation  has  acquired  any  property  under  it. 
And  in  times  past,  it  was  no  unusual  thing  to  find  the  shares  of 
stock  in  a  corporation  selling  in  the  market  for  twice,  three,  or 
more  than  four  times  the  value  of  the  shares  of  stock,  if  ad- 
justed in  reference  to  the  property  of  the  corporation,  inde- 
pendently of  the  value  of  its  franchise.  It  necessarily  follows, 
that  the  value  of  the  franchise,  as  a  part  of  the  property  of  the 
corporation,  is  embraced  in  the  valuation  of  its  shares  of  stock. 
Whilst  entirely  concurring,  for  other  reasons  than  some  of  those 
assigned,  in  the  matter  adjudicated  by  the  supreme  court,  in 
the  case  of  Cheston  v.  The  Appeal  Tax  Court,  this  court  does 
not  feel  itself  bound  to  conform  to  a  dictum  which,  it  is  con- 
ceived, rather  conflicts  with,  than  sustains  the  judgment  of  the 
impreine  oonrL    And,  therefore,  it  regards  the  non-payment  of 
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a  l^gislatiye  bonus,  by  the  Baltimore  and  Ohio  BaOroad  Com« 
pany,  as  furnishing  no  stronger  ground  for  an  implication  of  a 
right  in  the  state  of  Maryland  to  tax  the  franchise  of  the  com- 
pany, than  if  it  had  paid  a  bonus  therefor.  But  suppose  the 
yiews  expressed  of  the  dictum  referred  to  be  erroneous,  and  that 
this  court  are  to  be  controlled  by  it,  as  a  conclusive  adjudica- 
tion by  the  supreme  court,  the  case  before  us  stands  exempt 
from  its  influence.  The  supreme  court  have  nowhere  intimated 
(on  the  contrary  the  reverse  is  the  clear  deduction  from  its  opin- 
ion), that  to  a  corporation  paying  no  bonus  for  its  charter,  the 
legislature  of  Maryland  can  not  grant  an  exemption  from  taxa- 
tion. In  the  case  now  under  consideration,  it  is  conceived  that 
such  an  exemption  has  been  granted;  the  eighteenth  section  of 
its  charter,  the  act  of  1826,  c.  123,  having  declared  that  the 
shares  of  the  capital  stock  of  the  said  company  shall  be  deemed 
and  considered  personal  estate,  and  shall  be  exempt  from  the 
imposition  of  any  tax  or  burden.  And  there  is  nothing  in  the 
charter  of  the  Baltimore  and  Ohio  Bailroad  Company,  or  the 
terms  and  expressions  in  which  it  is  couched,  or  in  the  objects 
designed  to  be  accomplished  by  it,  that  would  justify  a  con- 
struction of  this  exemption  from  taxation,  as  less  comprehen- 
sive and  universal  than  its  terms  would  ordinarily  import.  It 
must,  therefore,  be  held  as  an  exclusion,  not  only  of  the  state's 
right  to  tax,  but  of  the  right  of  all  manner  of  corporations 
created  by  the  state,  within  whose  limits  the  company  may  have 
either  real  or  personal  property. 

But  it  is  said,  that  although  by  the  charter  of  the  Baltimore 
and  Ohio  Bailroad  Company,  its  shares  of  stock  may  be  exempt 
from  all  taxation,  yet  that  such  exemption  in  no  wise  protects 
from  taxation  the  specific  articles  of  property  of  the  company. 
If  such  a  specific  property  be  deemed  liable  to  the  imposition 
of  taxes,  no  sufficient  reason  can  be  assigned  why  the  franchise 
should  not  be  subject  to  the  like  imposition.  It  is  as  much  an 
ingredient  in  the  shares  of  stock,  and  component  part  of  their 
value,  as  is  any  portion  of  the  corporate  property  of  the  com- 
pany; and  if  under  such  an  express  legislative  exemption  as 
that  now  before  us,  the  one  be  exempt  from  taxation,  so  also  is 
the  other. 

The  design  contemplated  by  the  legislature  in  the  insertion 
of  this  clause  of  exemption  in  the  act  of  assembly,  was  to  confer 
a  certain  substantial,  not  a  nominal  benefit,  on  the  stockholders, 
and  to  induce  capitalists  to  risk  their  money  in  a  novel  and 
hazardous  enterprise.     To  impute  to  the  legislature,  in  the  case 
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before  us,  an  intention  to  exempt  the  shares  of  the  stock  from 
taxation,  and  at  the  same  time  to  reserve  the  right  to  tax  every- 
thing which  constituted  it  a  stock,  and  gave  to  it  its  value, 
would  be  gratuitously  to  cast  an  imputation  upon  the  legisla- 
ture inconsistent  with  every  principle  of  judicial  courtesy.  If, 
as  has  been  contended,  the  legislature  designed  to  retain  the 
right  of  taxation  upon  the  property  of  the  company,  other  than 
its  franchise,  it  would  have  expressed  its  intention  in  terms  about 
which  there  would  have  been  no  controversy;  it  would  have 
limited  its  immunity  to  the  franchise  only,  not  to  the  shares  of 
stock,  which  embraces  every  species  of  property  owned  by  the 
company.  The  effort  made  to  restrict  the  immunity  now  under 
consideration  to  state  taxes  only  can  not  be  sustained.  The 
terms  used  in  its  grant  are  so  broad,  unambiguous,  and  uni- 
versal, and  the  reasons  for  making  them  so  accordant  therewith, 
that  their  full  and  natural  import  must  be  given  to  them.  The 
exemption  covers  county  and  city  as  well  as  state  taxes.  There 
are  no  words  used  by  the  legislature  qualifying  or  limiting  the 
extent  of  the  immunity  conferred;  it  is  therefore  unlike  the  case 
of  Mayor  and  City  Council  of  Baltimore  v.  Gordon,  decided  by 
this  court  at  December  term,  1847. 

It  is  a  matter  of  notoriety  and  of  history,  that  in  chartering 
the  Baltimore  and  Ohio  Bailroad  Company,  the  legislature  and 
the  people  of  Maryland  regarded  the  completion  of  the  work  as 
a  great  state  object,  tending  eminently  to  promote  the  future 
wealth  and  prosperity  of  Maryland,  and  particularly  of  the  city 
of  Baltimore,  and  to  contribute  to  the  permanence  of  the  union 
of  the  United  States.  They  also  were  duly  sensible  that  this 
gigantic  and  patriotic  undertaking  could  not  be  accomplished 
but  at  great  expense  and  hazard  of  pecuniary  loss  to  its  under- 
takers. As  an  encouragement  to  the  enterprise  they  were  will- 
ing to  confer  on  it  every  immunity,  privilege,  and  exemption 
which  could  reasonably  be  required,  and  tend  to  its  completion. 
In  expounding,  therefore,  those  provisions  of  the  charter  of  the 
company  by  which  its  expressed  privileges  and  exemptions  are 
imparted,  liberal  rules  of  interpretation  for  its  benefit  ought  to 
.  be  adopted  to  effectuate  the  benevolent  designs  of  the  legisla- 
ture; and  not  such  rules  of  restriction  and  limitation  as  should 
be  applied  to  the  charters  of  companies  incorporated  for  the 
peculiar  benefit  of  their  stockholders.  To  confine  the  exemp- 
tion ''  from  the  imposition  of  any  tax  or  burden  by  the  states 
assenting  to  this  law  "  to  state  taxes  only,  would  not  be  con- 
sistent with  the  benevolent  designs  of  the  legislature.     At  that 
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period  (here  were  no  state  taxes;  and  for  their  future  impositioa 
there  then  existed  no  apparent  grounds  of  apprehension. 

But  it  is  insisted  that  conceding  the  exemption  by  the  charter 
to  have  been  as  broad  and  comprehensiye  as  it  is  asserted,  yet 
that  by  the  fifteenth  section  of  the  act  of  1835,  c.  395,  such  ex- 
emption was  regained  by  the  state,  by  the  stockholders  of  the 
Baltimore  and  Ohio  Bailroad  Company  assenting  to  the  pro- 
yisions  of  that  act  of  assembly.  The  language  of  the  fifteenth 
section  is  as  follows:  ''And  be  it  enacted,  that  in  case  it  shall 
be  necessary  at  any  time  hereafter  to  leTy  a  direct  tax,  for  the 
support  of  govemment,  or  to  sustain  the  public  credit,  the  same 
shall  be  laid  according  to  the  thirteenth  article  of  the  declara- 
tion of  rights,  including  all  goods,  wares,  and  merchandise 
belonging  to  citizens  of  this  state,  ships  or  vessels  in  or  out 
of  port,  moneys  at  interest  on  mortgage  bond  or  any  chose  in 
action,  stock  and  public  securities  of  eveiy  description,  and  all 
income  derived  from  shares  of  eveiy  incorporated  institution  or 
otherwise,  as  well  as  every  other  description  of  property,  real, 
personal,  or  mixed,  which  escapes  taxation  under  existing  laws, 
and  the  faith  of  the  state  is  hereby  pledged  to  pay  the  same 
accordingly,  in  consideration  hereof,  and  to  provide  for  the  pay- 
ment of  interest,  and  the  reimbursements  of  principal,  of  debts 
to  be  created  in  virtue  of  this  act,  or  of  debts  which  may  be 
created  at  any  subsequent  legislature,  and  all  acts,  and  parts  of 
acts,  in  contravention  of  the  constitutional  and  equitable  prin- 
ciples herein  contained,  shall  thenceforward  be  repecded,  abro- 
gated, and  annulled/' 

By  this  enactment,  it  was  certainly  not  the  design  of  the  legis- 
lature to  impair  the  ability  of  the  Baltimore  and  Ohio  Railroad 
Company  to  comply  with  its  stipulation  of  paying  the  six  per 
cent,  interest  on  the  three  million  dollars  of  state  bonds,  issued 
for  the  benefit  of  the  company.  It  was  not  intended  to  confer 
new  powers,  not  before  possessed  by  the  state,  but  to  pledge  the 
faith  of  the  state  to  capitalists  who  might  become  purchasers  of 
its  bonds,  that  the  powers  of  taxation  already  possessed  by  the 
state,  should,  if  necessary,  be  exerted  for  their  benefit,  and  not 
to  their  prejudice,  l^obody,  at  the  passage  of  the  act  of  1835, 
then  doubted  but  that  the  receipts  of  the  state  from  the  profits 
of  the  railroad  company,  would  be  greater  than  any  amount  of 
taxes  it  could  derive  from  the  shares  of  stock,  or  property  of 
the  company,  when  subjected  to  such  taxation,  according  to  the 
thirteenth  article  of  the  declaration  of  rights.  And  conse- 
quently, it  is  apparent  that  the  abrogation  of  the  exemption 
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contended  for,  would  have  depressed  rather  than  enhanced  the 
Talae  of  the  state  bonds.  By  the  fifteenth  section  of  the  act  of 
1835,  the  additional  property  desired  to  be  bronght  within  the 
range  of  taxation  was  that  which  escapes  taxation  under  exist- 
ing laws.  And  it  would  be  almost  a  solecism  to  say,  that  prop- 
erty has  escaped  a  taxation  with  which,  constitutionally,  it 
could  by  no  possibility  have  been  visited. 

But  there  is  a  still  more  conclusiye  reason  why  this  court 
should  not  adopt  the  construction  of  the  fifteenth  section  of  the 
act  of  1835,  contended  for  by  the  appellants.  It  would  be  a 
wanton  and  unwarrantable  violation  of  judicial  courtesy,  in  im- 
puting to  the  legislature  an  intention  to  commit  a  flagrant  vio- 
lation of  the  constitution  of  the  United  States;  as,  by  sanction- 
ing that  construction,  not  only  is  the  exemption  of  taxation 
withdrawn  from  the  shares  of  stock  of  the  Baltimore  and  Ohio 
Bailroad  Company,  but  also  from  the  shares  of  stock  of  the  old 
Baltimore  banks,  and  many  other  corporations  enjoying  such 
an  exemption,  which  might  be  mentioned,  and  that  too  without 
in  any  way  submitting  to  such  corporations  an  opportunity  of 
accepting  or  rejecting  the  provisions  of  the  act  of  1835.  For 
such  a  judicial  discourtesy  to  the  general  assembly,  in  the  case 
before  us,  no  excuse  or  apology  could  be  offered.  To  adopt  a 
construction  casting  such  an  imputation  upon  the  legislative  in- 
tent, is  never  justifiable  but  in  a  case  where  the  enactment  is 
insusceptible  of  any  other  rational,  legitimate,  interpretation. 
Such,  it  can  not  be  insisted,  is  the  condition  of  the  fifteenth 
section  of  the  act  of  1835. 

The  judgment  of  the  county  court  is  affirmed. 


Rbunquishment  of  Power  of  Taxation  odoht  not  to  be  Pbesumed: 
BaitU  T.  Mobile,  44  Am.  Dec.  -438. 

Exemption  from  Taxation  as  a  Contract:  See  Atioater  v.  InhabitanU 
qf  Woodbridge,  16  Am.  Dec.  46,  and  note  51. 

CHARTER.S  Giving  Powers,  Privileges,  and  Immunities  to  Corpora- 
tions, Construction  of:  See  Enfield  Toll  Bridge  Co.  v.  Hartford  dfc  N.  II, 
R,  R,  Co,,  44  Am.  Dec.  556.  The  language  of  the  principal  case,  in  reference 
to  a  liberal  construction  to  be  given,  wasqiioted  in  Mayor  and  City  Couvc'ilof 
Baltimore  v.  Baltimore  Js  Ohio  R.  R.  Co,,  21  Md.  71.  But  in  Baltimore  A 
Ohio  R.  R.  Co,  V.  District  of  Columbia,  3  Mac  Arthur,  130,  discussing  tliit 
sabjeot^  said:  "We  hold  to  the  old  rule  that  charters,  especially  where  the 
qaeiition  is  one  as  to  the  exemption  of  property  from  taxation,  are  to  be  con- 
■tmed  strictly  and  not  liberally,  or  rather  latitudinously,  as  laid  down  io 
Jfofor  T.  BaUmore  A  Ohio  R.  R,  Co,,  6  Gill,  296." 

IffflKoaJiaNBOVS  Points  on  Which  Principal  Case  Cited.— The  princi- 
ffX  oaae  mm  diitingniahed  in  People  ex  rel,  N.  Y,  Elevated  R,  R,  Co,  v.  Com- 
^  TtUM»9  a2  K.  T.  466;  referred  to  in  Railroad  Co.  v.  Commia- 
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pass,  from  the  fact  that  the  defendants  had  no  license  from  the 
real  owners.  One  may  enter  upon  the  land  of  another  by  virtue 
of  an  authority,  which  he  believes  to  be  fully  sufficient;  if  it 
proves  otherwise,  his  acts  can  not  be  termed  wanton,  so  long  as 
they  were  prompted  by  honest  intentions. 

The  case  discloses  no  attempt  to  prove  any  trouble  on  the 
part  of  the  plaintiff  in  looking  after  the  trespassers;  and  dam- 
ages would  not  be  increased  by  reason  of  what  did  not  exist. 
The  jury  might  well  have  understood  that  they  were  permitted 
to  presume  that  the  plaintiff  had  been  put  to  trouble  in  seeking 
indemnity  for  his  losses,  by  exertions  to  ascertain  who  invaded 
his  rights,  and  to  bring  them  to  justice,  and  that  damages  should 
be  allowed  therefor;  and  it  may  have  been  done  accordingly. 
If  evidence  upon  this  point  had  been  introduced,  it  was  not 
competent  for  the  jury  to  have  increased  the  amount  of  their 
verdict  on  that  account.  Damages  are  given  as  compensation, 
recompense,  or  satisfaction  to  the  plaintiff  for  the  injury  actu- 
ally received  by  him  from  the  defendants,  and  they  must  be  the 
natural  and  proximate  consequence  of  the  act  complained  of:  2 
Greenl.  Ev.,  sec.  253,  and  note,  2d  ed.;  Id.  255.  The  trouble  of 
looking  after  the  trespassers  is  not  of  this  character,  and  can  not 
be  considered  by  the  jury  in  the  estimation  of  damages.  The 
law  does  not  recognize  interest  as  the  exact  measure  of  damages 
for  the  detention  of  property  taken  in  trespass  in  addition  to  its 
value.  The  jury  could  not  have  so  understoed  the  judge  in  his 
instructions.  He  laid  down  no  rule  of  law  which  required  them 
to  make  that  addition  or  to  restrict  them  thereto. 

Verdict  set  aside,  and  a  new  trial  granted. 


Co-TEKAiTT,  WHEN  MAT  MAINTAIN  Tbespass:  Sm  the  prioF  cases  in  thifl 
■eries,  cited  in  note  to  Warren  v.  AlleTf  44  Am.  Deo.  406. 

Measubb  of  Damages  in  Action  for  Tbbspass:  See  this  rabjeot  disconed 
in  note  to  Hite  v.  Long,  18  Am.  Dec.  719;  also  Dickson  v.  Parker,  34  Id.  78; 
Dolph  V.  FenriB,  42  Id.  246;  Boat  ▼.  Story,  44  Id.  121,  where  treble  danuiget 
Are  allowable  nnder  atatatee;  BcUchelder  v.  KeUy,  84  Id.  174. 
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Matob  and  Ctsy  Gounoil  of  Bai/timobe  V.  BAi/n« 
MOBE  Aio)  Ohio  Railboad  Company. 

[6  OiLL,  288.J 

FkAKOHiBB  AS  Propestt  IS  LIABLE  TO  TAXATION,  according  to  its  valuei  fof 
the  sopport  of  government,  whether  paid  for  by  a  bonus  or  not. 

BuBDBN  OR  Bonus  Imposed  bt  Chartebs  npon  the  corporation,  or  by  tb« 
aots  of  aaaenibly  renewing  the  charter^,  is  not  a  tax,  but  a  price  or  oondi- 
tion  arbitrarily  or  discretionally  fixed  by  the  legislature  as  the  oonaideim- 
tion  of  its  grant. 

BiOHT  OF  Taxation  is  Never  Presumed  to  be  Surrendered  by  the  sov- 
ereign power,  and  such  surrender  is  never  made,  unless  it  be  the  result 
of  express  terms  or  necessary  inference. 

Iaoislaturs  dobs  not  bt  Impuoation  DrvEST  Itself  of  Powers  of  TAznra 
a  corporation,  by  the  exaction  of  a  bonus  as  the  condition  of  a  gimnt  of 
ookporate  powers. 

FlAlfOtfTSB  OF  Ck>RP0RATI0H  IS  OF  ItSBLF  PBOPXETT. 

Valuation  of  Shares  of  Stock  of  (Corporation  Embraces  the  value  oi 
the  franchise  as  a  part  of  its  property. 

B&rmption  of  Stock  of  Corporation  from  Taxation  protects  the  spe- 
eific  articles  of  property  of  the  company,  as  the  shares  of  stock  embraoe 
every  species  of  property  owned  by  the  company. 

BziMPTiON  OF  Stock  of  Corporation  from  Taxation,  when  thera  aro  no 
words  nsed  by  the  legislature  qualifying  or  HmUji^g  the  extent  of  the 
immunity  conferred,  covers  county  and  city  as  well  as  state  taxes. 

Ijwkrat.  Bulbs  of  Intebpbxtation  in  Favor  of  Corporation  should  be 
adopted  in  expounding  the  provisions  in  its  charter  conferring  privileges 
and  exemptioDS,  whero  the  enterprise  is  one  tending  greatly  to  the  ben- 
efit  of  the  community  at  large,  and  can  not  be  accomplished  bat  at  graaft 
expense  and  hasard  of  pecuniary  loss  to  its  undertakers. 

tomoKATiov's  Bight  of  Exemption  from  Taxation  ib  hov  Loss,  by  tha 
stoekhoMers'  asswiting  to  the  fifteenth  section  of  the  sot  of  1885^  o.  S06L 
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plamantB  appetied.    The  points  rused  and  contended  for  ap- 
pear in  the  opinion  of  the  court. 

T.  P.  8oM,  for  the  appellant. 

Campbell  and  WUson,  contra. 

By  Oonrty  Dobset,  0.  J.  Yarioas  grounds  have  been  assigned 
by  the  complainant,  why  the  injunction  issued  in  this  case» 
should  not  have  been  dissolved.  And  first,  it  is  insisted,  that 
the  ordinance  of  the  twentieth  of  April,  1B46,  number  49,  for 
the  opening  of  Aisquith  street,  is  invalid,  because  it  is  not  ap- 
parent on  its  face,  whether  it  was  passed  in  execution  of  the 
powers  delegated  to  the  major  and  city  council  of  Baltimore, 
by  the  act  of  1817,  c.  148;  or  by  the  act  of  1838,  c.  226.  It  is 
not  essential  to  the  validity  of  an  ordinance,  executing  powers 
conferred  by  the  legislature,  that  it  should  state,  or  indicate, 
the  power  in  execution,  of  which  the  ordinance  was  passed.  If 
it  state  no  particular  power,  as  its  basis,  judicial  courteay  re- 
quires that  we  should  regard  it  as  emanating  from  that  power, 
which  would  have  warranted  its  passage.  If  two  such  powers 
exist,  it  may  be  imputed  to  either;  in  conformity  to  which  its 
provisions  and  prerequisites  show,  that  it  has  been  adopted.  If 
in  these  respects,  in  accordance  with  both,  no  incongruity  or 
injustice  can  result,  in  regarding  it  as  the  offspring  of  both  or 
either  of  the  powers.  It  is  therefore  no  fatal  objection  to  the 
proceedings  of  the  city  commissioners,  that  they  do  not  therein 
distinctiy  unfold  under  what  act  of  assembly,  or  ordinance, 
their  powers  were  exerted.  If  sustainable  on  either,  their  pro- 
ceedings can  not  be  invalidated  on  that  ground,  in  a  court  of 
equiiy.  The  allegation  and  offer  to  prove  in  the  bill,  that  the 
public  welfare  or  convenience  does  not  require  the  widening  of 
Aisquith  street,  furnishes  no  ground  for  relief,  by  the  interfer- 
ence of  a  court  of  chanceiy.  By  the  act  of  1838,  c.  226,  the 
determination  of  that  question  is  exclusively  vested  in  the  mayor 
and  city  council  of  Baltimore;  and  whether  their  judgment  be 
right  or  wrong,  is  no  subject  for  revision  or  correction  in  a 
court  of  equity. 

The  appellant  seeks  to  sustain  the  injunction  issued  in  its  be- 
half, on  the  ground,  that  it  "  had  no  actual  notice  in  fact  of  the 
assessment  complained  of  until  the  attempt  was  made  to  enforce 
such  assessment  by  a  sale  of  its  property."  If  such  fact  were  at 
all  material,  it  is  a  sufficient  answer  to  it,  to  state,  that  it  is  un- 
suetained  by  any  proof;  and  that  the  bill  discloses  no  suoh 
ground  for  equitable  relief;  and  that  for  aught  appearing  there* 
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in,  it  might  be  true,  that  the  complaimuit  had  full  knowledge 
of  eveiy  proceeding  of  the  city  commissioners  at  the  time  it 
occurred:  and  could,  in  the  mode  prescribed  by  the  act  of  1838, 
by  an  appeal  to  the  city  court  of  Baltimore,  have  been  amply 
protected  and  redressed  against  all  the  illegality  and  injustice  of 
which  it  now  complains.  But,  it  is  immaterial  whether  such 
' '  actual  notice  in  fact"  were  given  to,  or  possessed  by  the  complain* 
ant  or  not.  By  the  act  of  1838,  the  legislature  have  provided  the 
mode,  by  which  all  persons  are  to  be  notified,  whose  interests 
are  to  be  affected  by  the  widening,  opening,  or  straightening  of 
streets  in  the  city  of  Baltimore;  and  the  time  during  which  such 
notice  shall  be  published  in  the  newspapers.  Which  being  com- 
plied with,  ignorance  thereof,  in  any  owner  on  whose  property 
benefits  have  been  assessed,  is  his  misfortune  or  his  fault,  but 
can  furnish  no  ground  for  relief  to  him  either  on  the  bill  in 
equity,  or  an  appeal  to  the  city  court. 

Before  the  mayor  and  city  council  of  Baltimore  could  proceed 
to  execute  the  powers  vested  in  them  by  the  act  of  1838,  at  least 
sixty  days'  notice  must  be  given  of  any  application,  which  may 
be  made  for  the  passage  of  any  ordinance,  by  advertisement,  in 
at  least  two  of  the  daily  newspapers  in  the  city  of  Baltimore. 
And  ''  before  any  commissioners,  appointed  by  any  ordinance 
to  be  passed  in  virtue  of  this  act,  shall  proceed  to  the  perform- 
ance of  their  duty,  they  shall  give  notice  in  at  least  two  of  the 
daily  newspapers  in  the  city  of  Baltimore,  of  the  subject  of  the 
ordinance  under  which  they  propose  to  act,  at  least  thirty  days 
before  the  time  of  their  first  meeting,  to  execute  the  same." 
And  it  is  further  enacted,  "  that  upon  the  return  of  any  assess- 
ment to  be  made  under  any  ordinance,  to  be  passed  in  virtue  of 
this  act,  the  register  of  ^he  city  of  Baltimore,  shall  cause  a  copy 
of  said  assessment  to  be  published  for  thirty  days  in  at  least 
two  of  the  daily  newspapers  of  said  city." 

It  is  not  pretended  that  all  these  publications  have  not  been 
regularly  made  pursuant  to  the  provisions  of  the  act  of  assem- 
bly. Against  the  validity  of  such  proceedings,  a  want  of  notice 
in  point  of  fact  can  form  no  objection.  The  law  imputes  notice, 
and  will  not  admit  testimony  to  disprove  it  in  a  case  like  the 
present.  The  time  for  an  appeal  from  any  such  assessment,  ia 
thirty  days  after  the  register's  publication. 

The  ordinance  of  the  ninth  of  March,  1841,  No.  10,  sec.  6, 
requires  sixty  days'  previous  notice  of  the  meeting  of  the  com- 
missioners to  discharge  their  duties,  to  be  published  in  at  least 
two  daily  newspapers  of  the  city  of  Baltimore:  whereas,  the 


544      Meth.  p.  Chubch  v.  Cjty  of  Baltdcobe.  pfaryland, 

act  of  1838,  in  yirkie  of  which  ttiat  ordinance  was  passed, 
required  the  publication  of  such  notice  for  but  thirty  days. 
Without  deeming  it  necessary  to  inquire,  whether  the  commis- 
sioners  have  not  legally  executed  their  powers,  by  giving  the 
notices  specified  in  the  act  of  assembly,  it  may  be  sufiScient 
to  say,  that  this  objection,  as  to  the  time  during  which  the 
notice  was  given,  is  of  itself,  of  a  purely  legal  or  technical  char- 
acter; and  it  not  being  even  pretended,  that  the  complainant 
was  damnified  thereby,  it  forms  not  the  slightest  ground  for 
equitable  relief;  much  less  for  the  interposition  of  a  court  of 
equity,  by  way  of  injunction.  A  court  of  chancery,  except 
when  acting  as  an  appellate  tribunal,  never  interferes  to  arrest 
or  set  aside  the  proceedings  of  courts  of  law,  or  other  judicial 
tribunals,  upon  the  ground  of  legal  error  therein,  unless 
prompted  by  conscience  to  prevent  wrong  and  injustice;  but 
leaves  the  party  complainant  to  his  redress  in  a  court  of  law. 
As  an  authority  that  an  appellant  having  failed  to  avail  himself 
of  the  means  provided  by  law  for  the  redress  of  the  wrong  of 
which  he  complains  (the  means  in  this  case  being  an  appeal  to 
the  city  court),  is  without  remedy  in  a  court  of  chancery:  See 
the  case  of  GoU  d  Wilson  v.  Carr,  6  Gill  &  J.  312. 

Another,  and  it  is  conceived,  a  conclusive  objection  to  the 
injunction  issued  in  this  case  is,  that  by  the  ninth  section  of 
the  ordinance  of  March  9,  1841,  No.  10,  and  of  May  16, 
1846,  No.  59,  on  an  appeal  from  the  proceedings  of  the  com- 
missioners, the  city  court  are  authorized,  after  an  examination 
into  the  same,  in  the  mode  therein  pointed  out,  to  amend  or 
supply  all  defects  and  omissions  in  the  return  and  proceedings 
of  the  commissioners,  "  and  alter,  modify,  and  correct  the  said 
record  of  proceedings  in  all,  or  any  of  its  parts,"  as  it  ''  shall 
deem  just  and  proper."  To  the  court  of  chancery  or  county 
court,  sitting  as  a  court  of  equity,  no  such  power  is  delegated; 
nor  can  it  be  lawfully  or  judiciously  exercised  by  those  tribunals. 
To  persons  aggrieved  by  the  proceedings  of  the  commissioners 
in  cases  like  the  present,  the  legislative  enactments  upon  the  sub- 
ject have  provided  the  tribunal  and  means  of  redress,  and  there 
only  can  it  be  successfully  sought.  To  sustain  a  court  of  equity » 
in  the  exercise  of  the  power  it  has  assumed,  would,  in  effect, 
be  conferring  upon  it  appellate  authority,  where  it  is  wholly  in- 
competent to  administer  justice  and  render  full  and  adequate 
relief  to  all  concerned;  on  whose  rights,  if  it  act  at  all,  it  ought 
to  adjudicate.  There  is  no  time  prescribed  within  which  snotx 
an  application  must  be  made.     A  complainant  may  wait  until 
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the  proceedings  of  the  commissioners  are,  in  part,  or  wholly, 
except  as  to  himself,  executed  by  the  widening,  opening,  or 
straightening  the  street,  and  then  apply  for  relief  to  a  court 
of  equity.  To  tolerate  such  an  interference,  as  the  present, 
would  produce  endless  confusion  and  difficulty;  and  would  be 
wholly  inconsistent  with  and  subversive  of  the  policy  and  design 
of  the  acts  of  assembly,  and  ordinances  of  the  mayor  and  city 
council  of  Baltimore,  in  relation  to  the  widening,  opening,  and 
straightening  of  streets,  and  would  render,  almost  impractica- 
ble, if  not  annihilate  the  exercise  of  such  a  power. 

But  if  it  were  conceded,  that  the  case  stated  by  the  bill,  war- 
ranted the  issuing  of  the  injunction,  it  was  rightly  dissolved  by 
the  chancellor.  The  allegation  that  the  property  charged  with 
the  assessments  for  benefits,  was  a  house  for  public  worship, 
was  responsively  and  positively  denied  by  the  answer;  and  to 
disprove  and  overrule  such  denial,  the  testimony  of  but  one 
witness  was  offei'ed;  which  was  clearly  insufficient  for  that  pur- 
pose, whether  the  testimony  of  that  witness,  unaffected  by  the 
answer,  showed  the  house  in  question,  to  be  such  a  house  for 
public  worship  as  was  included  in  the  exemption  contained  in 
the  ordinances  referred  to,  it  is  deemed  unnecessary  to  consider. 

The  order  of  the  chancellor  dissolving  the  injunction  in  this 
case  is  af&rmed  with  costs;  and  the  bill  of  complaint  of  the  ap- 
pellant is  dismissed  with  costs,  both  in  this  court  and  the  court 
below. 

Decree  affirmed.  

Municipal  Council  are  Final  Judges  op  Utility  op  Street  Improve- 
ments which  they  are  authorized  to  make:  City  of  Louisville  v.  flyaU^  36  Am. 
Dec.  594.  The  principal  case  was  cited  in  Mayor  and  G,  C,  qf  Baltimore  ▼. 
Clunet^  23  Md.  464,  and  its  language  ou  the  i)oint  that  to  persons  aggrieved 
by  the  proceedings  of  the  commissioners,  the  legislative  enactment  has  pro- 
vided tribunals  and  means  of  redress,  quoted  in  Western  Md,  B.  B.  Co,  v. 
Patterson,  37  Md.  139;  Page  v.  Mayor  and  C,  C,  of  Baltimorej  34  Id.  664. 

Statute  Requiring  Notice  to  be  Given  must  be  Strictly  Pursueds 
Newhy  v.  Perkins^  25  Am.  Dec.  160. 

Judgments  and  Proceedings  at  Law,  Reuep  against,  in  Equity:  Set 
Yarhorowjh  v. -Thomson,  41  Am.  Dec.  626;  Tooley  v.  Oridley,  Id.  628;  Hemp* 
stead  V.  Waihins,  42  Id.  696;  Crafts  v.  Dexter,  Id.  666;  Cowaai  v.  Wheder^ 
43  Id.  283;  Threlkelds  v.  Campbell,  44  Id.  384. 

Failuiie  to  Set  up  Defense  at  Law,  Effect  of,  on  Right  to  Equi- 
table Kelief:  See  La  Ouen  v.  Oouvemeur,  1  Am.  Dec.  121;  SmiUiv,  i>fir- 
rett,  2  Id.  714;  Cowan  v.  Price,  4  Id.  627;  Morrison  v.  Hart,  Id.  663;  David* 
son  V.  Givins,  Id.  695;  Gatlin  v.  Kilpatrick,  6  Id.  557;  Clay  v.  Fry,  Id.  654| 
More  V.  Barjley,  12  Id.  144;  Armsworthy  v.  Cheshire,  24  Id.  273;  Jones  ▼. 
Bardesty,  32  Id.  180;  Hempstearl  v.  Watkins,  42  Id.  696. 
Am.  Dbo.  Vol.  XLVUI—^ 
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BxisTKNOX  OF  Lboal  Bemedt,  Effbct  ov,  on  JinusDicnox  OF  Equitt: 
See  Vann  v.  HargeU,  32  Am.  Deo.  689;  Clark  v.  Flmi,  33  Id.  733;  Smth  ▼. 
PettingiU,  40  Id.  667;  Peanon  v.  Keedy,  43  Id.  160;  Jones  v.  Shorter,  44  Id. 
649.  The  principal  case  was  cited  in  HaMiurat  v.  Mayor  and  O,  C.  ofBal^ 
more,  37  Md.  221,  to  the  point  that  a  party  failing  or  neglecting  to  avail  him- 
self  of  the  means  provided  by  lav  for  the  redress  of  the  wrong  of  which  he 
oomplains,  is  without  remedy  In  a  ooort  of  equity;  and  its  language  waa 
quoted  in  Mayor  and  City  Council  qfBaUimore  v.  Bouldinf  23  Id.  375. 

Principal  cask  was  also  oitbd  in  Mayor  and  C,  C,  o/BalUmore  v.  Grand 
Lodge  oj  /.  0.  0.  i*.,  44  Md.  445;  County  Commiseioners  v.  Clagett,  31  Id* 
210;  and  in  SUnuurt  v.  Mayor  and  C,  C.  qf  Baltimore,  7  Id.  511,  with  Akx- 
mnder  ▼.  Mayor  and  C.  C.  qf  Baltknore,  5  Id.  383,  as  fully  reoogniziiig  iW 
oonstitntionality  of  the  act  of  1838. 
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]7  QUJ^  86.] 

Plaintiff  Tbtino  to  Take  Cask  out  of  Operation  of  Statute  of  Km* 
itations  most  show  a  new  promise  within  three  years  prior  to  the  insti- 
tution of  the  suit,  either  express  or  implied.  It  is  not  the  mere  aoknowl- 
edgment  of  a  subsisting  indebtment  which  removes  the  bar;  where  a 
debt  is  admitted  to  be  due,  the  law  raises  a  promise  to  pay  it»  and  it  l» 
this  new  promise,  either  made  in  express  terms  or  deduced  from  an 
acknowledgment,  as  a  legal  implication,  which  is  to  be  regarded  as  re- 
a»iniating  the  old  promise. 

BlVEOT  OF  Dissolution  of  Partnership  is  that  from  the  moment  the  part- 
nership terminates,  the  partners  become  distinct  persons  with  respect  to 
each  other,  and  that  consequently  one  partner  can  have  no  power  to  sub- 
ject by  his  acts  or  declarations  his  former  associates  to  new  obligations, 
burdens,  or  responsibilities. 

ISk — ^The  power  of  adjusting  the  unsettled  afiairs  of  the  partnership  survives 
the  dissolution,  as  a  necessary  power;  yet  with  this  qualification  and 
subject  to  this  exception,  those  who  were  formerly  partners  stand  to  each 
other  after  the  dissolution  as  if  the  association  had  never  been  formed. 

Claim  is  Supposed  to  have  been  Satisfied  after  Statute  of  Limita- 
tions has  operated  upon  it;  and  the  act,  promise,  or  acknowledgment 
which  deprives  joint  debtors  of  the  benefit  of  the  statute,  and  subjects 
them  to  the  payment  of  a  debt  from  which  they  were  exonerated,  prac- 
tically and  necessarily  imposes  upon  them  a  new  liability. 

AOSNOWLEDOMENT  OF  OnE  PARTNER  OF  A  SUBSISTING  PARTNERSHIP  DeBT, 

if  made  subsequent  to  the  dissolution  of  the  partnership,  and  after  the 
statute  of  limitations  has  operated  on  the  demand,  is  not  evidence 
against  his  copartners,  so  as  to  deprive  them  of  the  benefit  of  the  statu- 
tory bar. 

Assumpsit  on  a  promissoiy  note;  the  defendants  pleaded  non 
awumpdl  and  the  statute  of  limitations.  The  facts  necessaiy  to 
an  understanding  of  the  case  appear  from  the  opinion  of  the 
oonrt.    Judgment  for  the  plaintiff;  the  defendants  appealed. 
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Dvlany  and  MbMahon,  for  the  appellants. 

W,  H.  O.  porsey  and  B.  Johnaon,  for  the  appellees. 

Mabtdt,  J.  In  this  case  an  action  of  assumpmi  was  institated 
in  Baltimore  county  court,  by  the  appellee  against  the  appel- 
lants, as  partners  trading  under  the  name  of  Jonathan  Ellicoti 
&  Sons,  for  the  recovery  of  a  promissory  note,  given  by  the  firm 
to  the  appellee,  on  the  twenty-ninth  of  May,  1838.  13ie  appel« 
lant  pleaded  non  assumpsU  and  the  statute  of  limitations,  and  it 
appears  from  the  record,  that  the  plaintiff  at  the  trial  below,  to 
relieve  the  case  from  the  operation  of  the  bar,  created  by  the  act 
of  limitations,  relied  mainly,  upon  the  letter  of  Nathaniel  Elli- 
cott  of  the  fourth  of  February,  1848,  and  upon  the  admissions 
and  assumptions,  supposed  to  have  been  made  by  the  said  Elli« 
cott  with  respect  to  this  debt,  in  a  conversation  held  with  Mrs. 
Anne  Nichols,  in  the  autumn  of  1842. 

It  appears  from  the  testimony  exhibited  in  the  bill  of  excep- 
tions, that  the  firm  of  Jonathan  Ellicott  &  Sons,  was  dissolved 
on  the  ninth  of  July,  1839,  and  that  Benjamin  H.  Ellicott,  one 
of  the  partners,  was  empowered  to  collect  the  assets,  and  settie 
up  the  business  of  the  partnership;  and  the  dissolution  of  the 
firm,  and  the  selection  of  Benjamin  H.  Ellicott  as  an  agent,  to 
wind  up  the  concerns  of  the  house,  was,  on  the  same  day,  com- 
municated to  the  public  through  the  medium  of  the  Baltimore 
newspapers.  The  promissoiy  note  in  controversy,  was  drawn 
by  the  appellants  on  the  twenty-ninth  of  May,  1838,  payable 
twelve  months  after  date;  and  it  therefore  appears,  that  the  ad- 
missions relied  on  by  the  appellee,  to  take  this  case  out  of  the 
statute  of  limitations,  were  made  not  only  after  a  dissolution  of 
the  partnership,  but  after  the  statute  had  attached  to  the  claim. 
And  in  this  posture  of  the  case,  the  counsel  for  the  appellants 
have  contended,  that  Nathaniel  Ellicott  had,  at  that  period,  no 
power  to  bind  his  former  copartners,  by  his  acknowledgments 
and  promises,  so  as  to  deprive  them  of  the  defense  of  the  statute 
of  limitations.  TTi)on  the  point  thus  presented  for  the  considera- 
tion of  the  court,  there  has  been,  as  on  almost  eveiy  question 
connected  with  the  statute  of  limitations,  a  most  embarrassing 
conflict  of  judicial  opinions;  but  after  a  careful  examination  of  the 
prominent  cases  bearing  upon  this  subject  we  have  reached  the 
conclusion,  that  the  proposition  advanced  by  the  counsel  for 
appellants  is  correct,  and  that  on  this  ground  the  judgment  of 
the  court  below  must  be  reversed.  We  proceed  to  state  the  rea* 
sons  by  which  we  have  been  conducted  to  this  conclusion. 
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In  the  case  of  DuvaU  v.  Peach,  decided  in  1843, 1  Gill,  172, 
the  defendant  relied  on  the  statute  of  limitations,  and  asked  the 
court  to  instruct  the  jury:  "That  if  the  jury  should  find  from 
the  eyidence,  that  the  agreement  was  made,  and  the  purchase 
money  paid  on  the  thirtieth  of  December,  1826,  and  that  the 
original  writ  in  this  cause  did  not  issue  until  the  first  of  March, 
1840,  that  then  this  action  was  barred  by  limitations,  unless  they 
should  find  some  subsequent  assumption  or  promise  by  the  de- 
fendant, either  to  repay  the  money,  or  perform  the  contract." 
The  county  court  granted  this  prayer.  The  action  of  the  court 
below  was  ratified  by  this  court,  and  they  announce  the  princi- 
ple: '*  That  in  Maryland,  to  remove  the  bar  raised  by  the  statr 
ute  of  limitations,  there  must  be  such  an  acknowledgment  of  a 
subsisting  debt,  as  is  equivalent  to  an  express  or  implied  assump* 
ml  or  promise  to  pay." 

In  the  case  of  Frey  v.  Kirk,  decided  in  1832,  4  Gill  &  J.  509 
[23  Am.  Dec.  581],  the  statute  of  limitations  was  pleaded.  It  was 
proved  at  the  trial,  that  the  defendant  admitted  the  debt  was  due, 
but  said  ''  the  plaintiff  might  save  himself  the  trouble  of  suing 
him,  as  he  had  taken  the  benefit  of  the  insolvent  laws."  The  dis- 
charge under  the  insolvent  laws,  to  which  he  referred,  imparted 
to  him,  in  fact,  no  protection.  But  the  statement  was  held  insuffi- 
cient to  remove  the  bar;  and  the  court  said : ''  Every  acknowledg- 
ment to  take  a  case  out  of  the  statute,  should  be  of  such  a  char- 
acter, as  that  an  implied  promise  may  arise  therefrom."  We  con- 
sider it  therefore,  perfectly  clear  in  accordance  with  the  principles 
enunciated  in  the  cases  to  which  we  have  just  adverted,  that  a 
plaintiff  who  seeks  to  extricate  a  case  from  the  operation  of  the 
statute,  must  show  a  new  promise  within  three  years  prior  to  the 
institution  of  the  suit,  either  express  or  implied.  It  is  not  the 
mere  acknowledgment  of  a  subsisting  indebtment  which  removes 
the  bar.  Where  a  debt  is  admitted  to  be  due,  the  law  raises  a 
promise  to  pay  it.  And  it  is  this  new  promise,  either  made  in 
express  terms,  or  deduced  from  an  acknowledgment,  as  a  legal 
implication,  which  is  to  be  regarded  as  reanimating  the  old  prom- 
ise, or,  as  imparting  vitality  to  the  remedy,  which,  by  lapse  of 
time,  had  become  extinct,  and  thus  enabling  the  creditor  to  re- 
cover upon  his  original  contract.  In  the  case  of  LUUe  v.  BlurU, 
9  Pick.  492,  the  court  said:  "  If  the  debt  remained,  the  remedy 
was  gone,  and  there  was  no  subsisting  cause  of  action.  The 
new  promise,  therefore,  is  a  new  cause  of  action;  for  without  it 
there  was  no  cause  of  action.  *  *  *  Bq^  it  is  not  necessary 
fo  declare  upon  the  new  promise;  according  to  the  established 
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rules  of  pleading,  the  plaintifif  had  the  right  to  declare  on  the 
original  promise,  and  when  the  statute  of  limitations  was  pleaded, 
he  might  reply  the  new  promise.  When  the  pleadings  assume 
this  shape,  the  original  promise  is,  apparently,  the  cause  of  ac- 
tion, but  it  is  the  new  promise  alone  that  gives  it  vitality;  and 
that,  substantially,  is  the  cause  of  action." 

In  the  case  of  Keplinger  v.  OriffUh,  decided  in  1830,  2  Gill  & 
J.  296,  and  recently  recognized  by  this  court,  as  authoritative, 
in  the  case  of  Cross  v.  Carter,  the  court  of  appeals  say:  *'  It  was 
ruled  by  this  court  in  Oliver  v.  Gray,  1  Har.  &  G.  204,  that  the 
acknowledgment  of  the  debt,  with  a  naked  refusal  to  pay,  or  a 
refusal  accompanied  with  an  excuse,  for  not  paying  it,  which  in 
itself,  implies  an  admission  that  the  debt  remains  due,  and  fur« 
nishes  no  real  objection  to  the  payment  of  it,  is  sufficient  to  take- 
a  case  out  of  the  statute  of  limitations;"  and  it  has  been  sup- 
posed that  the  rule  thus  stated,  is  incompatible  with  the  propo- 
sition announced  by  this  court  in  Frey  v.  Eirk,  4  Gill  &  J.  609 
[28  Am.  Dec.  581];  and  Duvall  v.  Peach,  1  Gill,  172,  that  to  take  a 
case  out  of  the  statute  there  must  be  a  new  promise,  either  ex- 
press or  implied.     Wo  do  not  think  so." 

The  principle  embodied  in  the  fourth  resolution  in  Oliver  v. 
Oray,  was  probably  transferred  to  that  case,  from  the  case  of 
Swan  V.  Sowell,  2  Barn.  &  Aid.  761,  where  Bayley,  J.,  said: 
"  The  question  in  these  cases,  always  is,  whether  the  admission, 
where  no  express  promise  to  pay  is  made,  be  sufficient  for  the 
law  to  raise  from  it  an  implied  promise.  If  a  party  admits  a 
debt,  and  does  not  say  that  it  is  satisfied,  and  refuses  to  pay  it, 
alleging,  at  the  same  time,  an  insufficient  excuse  for  not  paying 
it,  the  law  will,  in  these  cases,  raise  an  implied  promise  to  pay 
the  debt  then  acknowledged  to  be  due."  And  we  consider  the 
doctrine  announced  in  Oliver  v.  Oray,  in  Keplinger  v.  Griffith, 
and  in  Swan  v.  Sowell,  as  the  mere  enunciation  of  the  principle, 
that  if  a  party  admits  a  debt  to  be  due,  but  at  the  same  time  re- 
fuses to  pay  it  upon  insufficient  grounds,  the  law  will  raise  a 
promise  to  pay  it,  in  invitum,  and  against  the  will  of  the  debtor. 
But  so  far  from  enfeebling  it  fortifies  the  position,  that  nothing 
less  than  a  new  assumpsit,  express  or  implied,  will  be  sufficient 
to  remove  the  bar  interposed  by  the  statute  of  limitations,  after 
it  has  once  operated  upon  the  demand. 

We  have  seen  that  the  partnership  of  the  appellants  was  reg- 
ularly dissolved  on  the  ninth  of  July,  1839,  more  than  three 
years  anterior  to  the  period  when  these  alleged  acknowledge 
ments  were  supposed  to  have  been  made  by  a  member  of  the 
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firm;  and  the  doctrine  upon  ibis  subject  is  fundamental,  that 
from  the  moment  the  partnership  terminates,  the  partners  be- 
come distinct  persons  with  respect  to  each  other,  and  that  con- 
sequently one  partner  can  have  no  power  to  subject,  by  his  acts 
or  declarations,  his  former  associates,  to  new  obligations,  bur- 
dens, or  responsibilities.  In  8  Eenf  s  Com.  62,  it  is  said:  '*  The 
power  of  one  partner  to  bind  the  firm  ceases  immediately  on  its 
dissolution,  provided  the  dissolution  be  occasioned  by  death,  or 
bankruptcy,  or  by  operation  of  law;  though  in  cases  of  vol- 
untary dissolution,  notice  is  necessaxy  to  prevent  imposition  on 
third  persons,  who  might  continue  to  deal  with  the  firm.  The 
partners  from  that  time  become  distinct  persons,  and  tenants  in 
common  of  the  joint  stock.  One  partner  can  not  impose  new 
obligations  on  the  firm,  or  vary  the  form  or  character  of  those 
already  existing."  In  Bell  v.  Morrison,  1  Pet.  870,  Mr.  Justice 
Story,  when  speaking  upon  this  subject,  says:  "By  the  general 
law  of  x>artnership,  the  act  of  each  partner  during  the  continu- 
aoce  of  the  partnership  and  within  the  scox>e  of  its  objects,  binds 
all  the  others.  It  is  considered  the  act  of  each  and  of  all,  result- 
ing from  a  general  and  mutual  delegation  of  authority.  Each 
partner  may,  therefore,  bind  the  firm  by  his  contracts,  in  the 
partnership  business;  but  he  can  not  bind  it  by  any  contract  be- 
yond those  limits.  A  dissolution  puts  an  end  to  the  authority. 
By  force  of  its  terms  it  operates  as  a  revocation  of  all  power  to 
create  new  contracts;  and  the  rights  of  partners,  as  such»  can 
extend  no  further  than  to  settle  the  partnership  concerns  already 
existing,  and  to  distribute  the  remaining  funds." 

It  is  unnecessary  to  cumulate  authorities  upon  this  familiar 
subject.  The  principle  is  fully  established,  that  the  power  of 
adjusting  the  unsettled  afiairs  of  the  partnership,  and,  as  a  por- 
tion of  this  authority,  the  right  to  collect  and  pay  the  outstand- 
ing and  subsisting  debts  of  the  firm,  survives  the  dissolution, 
as  a  necessary  power,  liable  as  all  partnerships  are  to  arbitrary 
and  sudden  terminations;  yet  with  this  qualification,  and  sub- 
ject to  this  exception,  those  who  formerly  were  partners,  stand 
to  each  other,  after  the  dissolution,  as  if  the  association  had 
never  been  formed. 

The  promissory  note,  which  forms  the  subject  of  the  present 
dispute,  was  a  firm  debt,  drawn  by  the  appellants  during  the 
continuance  of  their  partnership,  and  for  the  payment  of  which^ 
they  were  therefore  originally  responsible,  in  solido.  This  is 
conceded.  But  the  counsel  for  the  appellants  have  insisted, 
that  the  defendants  were  exonerated  from  their  original  respoU'* 
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fdbility,  for  this  demand,  by  force  of  the  stabiiory  bar,  in  June, 
1842,  and  that  they  can  not  be  depriyed  of  the  protection  af- 
forded by  the  statute,  and  subjected  to  a  new  liability,  with 
respect  to  this  debt,  by  the  acknowledgments  and  promises  of  a 
former  partner  made  subsequent  to  the  dissolution  of  the  part- 
nership, and  after  the  action  of  the  statute  upon  the  claim  had 
been  fully  consummated.  In  the  case  of  Atkms  y.  Tredgold^  2 
Bam.  &  Cress.  23,  Bayley,  J.,  said:  ''Here  the  statute  ap- 
pears to  have  attached,  before  the  payment  was  made  by  Bobert 
Tredgold,  and  therefore  John  Tredgold,  being  at  that  time  pro- 
tected, could  not  be  subjected  to  any  new  obligation  by  the  act 
of  Bobert."  In  the  case  of  Sigoumey  v.  Drury,  14  Pick.  891, 
the  court  discriminate  between  a  part  payment  by  one  of  seyeral 
promisors  of  a  note,  within  the  legal  period,  and  a  payment 
after  the  statute  has  attached;  and  say:  ''We  consider  it  a 
material  circtmistance,  that  the-  payment  was  made  before  the 
statute  took  effect,  and  do  not  mean  to  give  any  opinion,  as  to 
the  effect  of  payment  of  interest  or  principal  by  one,  to  affect 
the  liability  of  others,  after  the  parties  are,  in  fact,  exonerated 
by  lapse  of  time,  and  the  operation  of  the  statute.  There  is  an 
obvious  difference  between  the  effect  of  a  payment  within  the 
term,  which  shall  continue  an  existing  liability  in  force,  and 
such  payment  made  after  the  liability  is  barred,  to  reyive  and 
create  a  new  liability."  The  cases  to  which  we  have  just  re- 
ferred, recognize  the  proposition,  that  by  withdrawing  from  a 
joint  debtor  the  protection  afforded  him  by  the  statute,  you  sub- 
ject him  to  a  new  liability,  and  it  is  this  principle  which  is  con- 
clusive  against  the  attempt  of  the  plaintiff  in  this  cause,  to 
revive  the  action  against  the  appellants,  by  the  acknowledg- 
ments of  Nathaniel  EUicott.  After  the  statute  of  limitations  has 
operated  upon  a  claim,  it  is  supposed,  in  the  eye  of  the  law,  to 
have  been  satisfied.  Those  who  formerly  occupied  the  position 
of  joint  debtors,  covered  by  a  common  obligation,  no  longer 
stand  in  that  relation  to  the  creditor,  or  to  each  other.  There 
is  no  means  of  enforcing  against  them,  the  barred  demand. 
The  act,  promise,  or  acknowledgment,  which  deprives  the  par- 
ties, thus  situated,  of  the  benefit  of  the  statute,  and  subjecia 
them  to  the  payment  of  a  debt  from  which  they  were  exon- 
erated, practically  and  necessarily  imposes  upon  them  a  new  lia- 
bility. And  it  is  perfectly  immaterial  whether  this  is  accom- 
plished by  considering  the  new  assumpsit,  as  creating  an  inde- 
pendent and  substantive  cause  of  action,  upon  which  the  creditor 
must  speciaUy  declare,  or  as  restoring  vitality  and  vigor  to  the 
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remedy,  which,  by  lapse  of  time,  had  become  powerless  and 
useless. 

The  power  thus  to  implicate  and  bind  the  firm,  is  not  to  be 
considered  as  remaining  in  any  one  of  the  partners  after  the  ex* 
piration  of  the  partnership.  It  would  be  a  solecism  to  affirm, 
that  the  continuing  power  to  adjust  outstanding  and  subsisting 
debts,  which  we  have  seen  surviyes  the  dissolution  of  the  part- 
nership, carries  with  it,  as  incidental,  the  authority  to  reyiye,  as 
against  others,  the  demand,  which,  in  legal  contemplation,  is 
presumed  to  have  been  paid,  and  which  is  not  to  be  regarded  as 
a  subsisting  debt,  until  it  has  been  made  so  by  a  new  promise. 

The  authorities  upon  this  branch  of  the  law,  are  numerous 
and  contradictory,  and  it  is  proposed  only  to  examine  a  few  of 
the  leading  cases,  relied  upon  by  those  who  maintain  that  an 
acknowledgment  of  a  subsisting  indebtment,  by  one  co-promisor 
or  partner,  will  remove  the  bar  with  respect  to  the  others,  even 
after  the  statute  has  operated  upon  the  claim.  The  leading  case 
on  this  subject,  and  upon  the  authority  of  which  the  more  mod* 
em  cases  of  Perham  v.  Raynaly  2  Bing.  306,  and  Burleigh  y. 
Siotty  8  Bam.  &  Cress.  36,  were  determined,  is  that  of  Whitcomh 
V.  Whiting,  2  Doug.  652,  decided  in  the  king's  bench  in  1781.  It 
was  an  action  on  a  joint  and  several  promissory  note,  executed 
by  the  defendant  and  several  others.  The  defendant  pleaded 
the  statute  of  limitations,  on  which  issue  was  joined.  At  the 
trial,  the  plaintiff  established  the  note,  and,  to  take  the  case  out 
of  the  statute,  proved  payment  of  interest,  and  part  of  the  prin- 
cipal, by  one  of  the  other  parties  to  the  note,  within  six  years. 
Upon  this  evidence  there  was  a  verdict  for  the  plaintiff.  Lord 
Mansfield,  on  discharging  the  rule  for  a  new  trial,  said:  ''  The 
question  here  is,  only,  whether  the  action  is  barred  by  the  stat- 
ute of  limitations  ?  When  cases  of  fraud  appear,  they  will  be 
determined  by  their  own  circumstances.  The  payment  by  one 
is  payment  for  all,  the  one  acting  virtually  for  the  rest;  and  in 
the  same  manner,  an  admission  by  one  is  an  admission  by  all, 
and  the  law  raises  the  promise  to  pay  when  the  debt  is  admitted 
to  be  due." 

The  correctness  of  this  decision  has  been  sometimes  ques- 
tioned in  England,  notwithstanding  the  commanding  influence 
of  the  name  of  Lord  Mansfield  in  Westminster  Hall.  But,  we 
think,  without  just  cause.  The  vindication  of  the  opinion  is  to 
be  found  in  the  explanation  given  to  it  by  Mr.  Justice  Bayley, 
in  Aibins  v.  Iredgold,  2  Bam.  &  Cress.  23,  that  the  part  payment 
of  the  principal,  and  the  payment  of  the  interest  relied  on  to 
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take  the  ease  out  of  the  bar,  -was  made  within  the  legal  tc^rm,  and 
before  the  statute  had  attached.  Until  the  statute  had  barred 
the  demand,  the  promisors  were  subjected  to  a  joint  and  com- 
mon responsibility;  and  under  such  circumstances  it  might  well 
be  maintained,  that  a  payment  made  by  one  of  the  parties  to  the 
note  was  a  payment  made  for  the  benefit  of  all.  Willes,  J., 
therefore  properly  remarked:  '*  That  the  defendant  had  the  ben- 
efit of  the  partial  payment,  and  must  therefore  be  bound  by  it." 

In  the  case  of  Brandram  v.  Wharton,  1  Barn.  &  Aid.  468, 
Lord  Ellenborough,  after  repudiating  the  authority  of  Jackson 
T.  Fairhank,  2  H.  Bl.  340,  says,  with  respect  to  the  case  of  Whit" 
comb  V.  Whiting,  2  Doug.  652:  "That  the  acknowledgment 
was  not,  indeed,  by  the  party  himself,  but  by  one  of  the  paiiiea 
bound,  and  who  could  be  called  upon  for  contribution."  Can 
it  be  affirmed,  that  a  defendant  is  benefited  by  the  payment  of 
a  debt  which  he  has  not  admitted  to  be  due,  and  which,  in  law, 
he  is  under  no  obligation  to  pay?  Or  that  one  co-promisor 
who  pays  a  debt  barred  by  the  statute,  against  the  consent  of 
his  co-debtor,  can  maintain  against  him  an  action  for  contribu- 
tion ?  We  think  not*  Upon  this  point,  Mr.  Justice  Story,  in  a 
note  to  his  treatise  on  partnership,  sec.  323,  says:  ''It  is  not 
correct  to  assert,  that  payment  by  one  partner,  after  a  dissolu- 
tion, of  any  debt,  as  a  supposed  partnership  debt,  binds  the 
other  partners.  They  have  the  right  to  say,  that  it  never 
was,  or  was  not  at  the  time  of  the  payment,  an  existing  part- 
nership debt.  Suppose  it  had  been  already  paid,  or  extin- 
guished, how  is  the  partner  liable  to  pay  it  again  ?  It  is  assum- 
ing the  very  point  in  controversy,  to  insist  that  a  debt,  once 
blurred  by  the  statute  of  limitations,  is  not  extinguished,  if  vol- 
untarily revived  by  the  acknowledgment  of  one  of  the  partners." 

In  Feaselee  v.  Breed,  10  N.  H.  489  [34  Am.  Dec.  178],  the 
action  for  contribution  was  sustained  upon  the  circumstances  of 
the  case.  But  the  court  say:  '*  Had  it  appeared  that  Peaselee 
was  at  any  time  discharged  by  the  operation  of  the  statute  of 
limitations,  and  that  he,  or  his  administrator,  after  that,  refused 
to  avail  himself  of  the  defense,  and  voluntarily  paid  money 
which  he  could  not  at  the  time  have  been  compelled  to  pay,  it 
would  have  presented  a  very  diflferent  question."  We  infer, 
therefore,  from  the  remarks  of  Willes,  J.,  in  2  Doug.  652,  from 
the  reasoning  of  Lord  Ellenborough,  in  Brandram  v.  Wharton, 
1  Bam.  &  Aid.  468,  and  from  what  was  announced  by  Mr.  Jus- 
tice Bayley,  in  Atkins  v.  Tredgold,  that  the  decision  in  WhUcomb 
Y.  Whiting  rested  upon  the  fact,  that  at  the  period  when  the 
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partial  payment  was  made,  the  statute  of  limitations  had  not 
acted  upon  the  demand,  and  that  there  was,  therefore,  with  re- 
spect to  the  debt,  a  continuing  joint  liability.  It  is  upon  this 
hypothesis  alone,  that  one  of  the  joint  debtors  could  be  con- 
sidered as  Yirtually  the  agent  of  the  others. 

In  the  case  of  Pease  y.  Hirst,  decided  in  1829, 10  Bam.  &  Cress. 
122,  it  appeared,  that  interest  on  the  note  had  been  paid  annu- 
ally by  Hirst,  one  of  the  makers.  The  statute  of  limitations 
never  attached.  And  it  was  held  that  it  was  not  a  bar,  as  inter- 
est had  been  paid  on  the  debt  within  six  years,  by  one  of  the 
four  persons  jointiy  liable.  In  the  case  of  ChanneU  t.  DUchbtim, 
decided  in  the  court  of  exchequer,  in  1889,  5  Mee.  &  W.  494,  it 
was  held,  "  that  payment  of  interest  by  one  of  the  makers  of  a 
joint  and  several  promissory  note,  though  made  more  than  six 
years  after  it  became  due,  was  sufficient  to  take  the  case  out  of 
the  statute  of  limitations,  as  against  the  other  maker."  Parker, 
baron,  so  ruled,  but  observed,  *'  that  it  does  seem  a  strange  thing 
to  say,  that  where  a  perstm  has  entered  into  a  joint  and  sev- 
eral promissory  note  with  another  person,  he  thereby  makes  that 
other  his  agent,  with  authority,  by  acknowledgment  or  payment 
of  interest,  to  enter  into  a  new  contract  for  him."  With  regard 
to  this  case,  it  may  be  said,  that  if  the  doctrine  announced  by 
the  court  be  correct,  the  counsel  for  the  appellants  were  war- 
ranted in  invoking  it  as  an  authority  on  the  side  of  the  proposi- 
tion for  which  they  contend.  For  the  principle  is  established 
in  the  law  of  partnership,  that  after  the  dissolution  of  the  firm, 
one  partner  can  not  bind  his  copartners  by  a  new  contract. 

But  we  apprehend,  that  the  error  of  the  learned  baron  con- 
sisted in  his  not  discriminating  between  a  payment  of  interest, 
made  before  and  after  the  statute  had  attached.  In  the  former 
case,  a  payment  by  one  of  the  makers  of  a  promissory  note,  might 
be  regarded  as  a  payment  by  all,  because  at  the  time  of  the  pay- 
ment, the  parties  were  jointiy  liable  for  the  debt,  and  one  might 
therefore  be  considered  as  the  agent  of  the  other,  with  respect 
to  the  debt.  The  condition  and  relation  of  the  parties  is  changed, 
as  soon  as  the  bar  of  the  statute  has  become  complete.  They 
are  no  longer  bound  for  the  debt.  It  is  impossible  to  maintain, 
that  a  partiier,  or  maker  of  a  promissory  note  is,  in  law,  liable  for 
the  claim  after  the  statute  of  limitations  has  operated  upon  it. 
He  may  become  responsible,  but  it  is  by  force  of  a  new  promise. 
It  was  the  opinion  of  Lord  Tenterden,  in  Martin  v.  Bridges  S  Elf 
more,  8  Car.  &  P.  83,  that  the  acknowledgment  made  by  a  partner, 
who  was  not  himself  liable  at  the  time  when  he  made  it,  was  not 
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sufficient  to  take  the  case  out  of  the  statute  of  limitations,  so  as 
to  charge  his  copartner.  The  case  of  Ooddard  y.  Ingram  d  Wart- 
naby,  decided  in  the  queen's  bench,  in  1842, 3  Gale  &  D.  46,  was 
cited  for  the  counsel  for  the  api>ellee.  It  was  there  held,  that 
a  payment  made  by  one  partner,  after  the  dissolution  of  the 
partnership,  on  account  of  a  partnership  debt,  and  after  six 
years  had  elapsed,  without  any  acknowledgment  of  the  debt, 
was  sufficient  to  take  the  case  out  of  the  statute  of  limitations 
as  against  the  other  partner,  though  the  jury  found  that  the 
payment  was  fraudulentiy  made,  against  his  consent,  and  in  con- 
cert with  the  creditor,  to  revive  the  debt.  And  it  must  be  con- 
ceded, if  that  case  could  be  regarded  as  authoritative,  it  would 
be  conclusive  upon  the  point  now  under  consideration.  But  we 
can  not  recognize  the  ruling  of  Lord  Denman,  as  containing  the 
correct  doctrine  upon  this  subject. 

In  Whiicomb  v.  WhUing,  2  Doug.  652,  Lord  Mansfield  antici- 
pated a  case  like  this,  and  said,  when  cases  of  fraud  appear  they 
will  be  determined  by  their  own  circumstances.  And  certainly 
the  legal  proposition  is  perfectiy  clear,  that  from  an  acknowledg- 
ment tainted  and  vitiated  by  fraud  the  law  would  infer  no  prom- 
ise. We  have  examined  the  record  in  Ward  v.  Howell^  reported 
in  5  Har.  &  J.  60,  and  find  that  the  point  raised  by  this  exception 
was  not  presented  in  that  case  for  the  consideration  and  judg- 
ment of  the  court  of  appeals.  It  was  an  action  of  assumpsit, 
brought  by  the  appellees  against  the  appellant,  and  Chandler 
and  Baison,  to  recover  the  sum  of  one  hundred  and  eighty-eight 
dollars  and  forfy-three  cents,  alleged  to  be  due  by  them  as  part- 
ners. The  defendants  confessed  the  promises  alleged  in  the 
declaration,  subject  to  the  opinion  of  the  court,  on  the  follow- 
ing statement  of  facts:  ''It  is  agreed  that  the  copartnership 
existed  between  Peregrine  Ward,  Philip  F.  Baison,  and  Francis 
B.  Ohandler,  from  a  period  prior  to  the  signing  of  the  paper, 
hereafter  mentioned,  till  the  fall  of  1814,  at  which  time  the  said 
copartnership  was  dissolved.  That  on  the  seventeenth  of  Au- 
gust, 1815,  after  the  dissolution  of  the  copartnership,  and  after 
the  knowledge  of  such  dissolution  on  the  part  of  the  plaintiffii, 
Philip  F.  Baison,  one  of  the  copartners  aforesaid,  subscribed 
the  paper  hereto  annexed,  in  the  manner  as  thereby  appears.  It 
is  submitted  to  the  court,  whether  the  signature  of  Philip  F. 
Baison,  made  as  aforesaid,  is  evidence  to  prove  the  existence  of 
the  debt  against  the  said  Peregrine  Ward." 

It  appears  that  the  single  question  raised  by  the  case  stated 
for  the  determination  of  the  court,  was,  whether  the  admission 
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of  one  partner,  made  after  the  dissolution  of  the  partnership, 
was  eyidence  to  prove  the  existence  of  the  debt,  against  the 
other  partners.  Upon  this  point  the  court  said:  "  The  evidence 
was  not  sufficient  to  charge  the  partnership  with  a  debt,  though  it 
would  be  sufficient  to  take  the  debt  out  of  the  statute  of  limita- 
tions." The  observation  of  Ihe  court  with  respect  to  the  statute 
of  limitations  is,  of  course,  a  dictum;  and  the  language  used  is  so 
general  that  we  can  not  assume  that  the  learned  court  intended 
to  intimate  an  opinion  that  the  admission  of  one  partner  would 
be  sufficient  to  remove  the  bar  in  a  case  where  the  statute  had 
attached.  The  question,  then,  is  to  be  treated  as  an  open  one 
in  Maryland;  and  we  consider  the  safe  and  sound  doctrine  to  be, 
both  upon  principle  and  analogy,  that  the  acknowledgment  of 
one  partner  of  a  subsisting  partnership  debt,  if  made  subsequent 
to  the  dissolution  of  the  partnership,  and  after  the  statute  of 
limitations  has  operated  on  the  demand,  is  not  evidence  against 
his  copartners,  so  as  to  deprive  them  of  the  benefit  of  the  stat- 
utory bar.  Upon  this  ground  we  reverse  the  judgment  of  the 
county  court. 

We  desire  to  be  understood  as  expressing  no  opinion  with 
reference  to  the  sufficiency  of  the  acknowledgments  relied  on  by 
the  appellee  to  take  the  cause  out  of  the  statute  of  limitations; 
and  the  view  we  have  taken  of  the  defense,  presented  by  that 
statute,  renders  it  unnecessary  to  decide  the  various  questions 
which  were  agitated  in  the  argument  of  the  cause. 

Judgment  reversed,  and  no  procedendo  awarded. 

DoBSEY,  J.,  dissented. 
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Sufficient  as:  See  EUiott  v.  Leake,  32  Am.  Dec.  314;  SuUon  v.  Burruss,  33 
Id.  246;  Rainey  v.  Link,  40  Id.  411;  Mun^ord  v.  Freeman,  41  Id.  532.  The 
notes  in  these  cases  refer  to  other  decisions  on  this  subject.  The  principal 
case  was  quoted  in  MUchdl  v.  Sellman,  5  Md.  387>  and  cited  in  StockeU  ▼. 
Saascer,  8  Id.  378,  to  the  point  that  an  acknowledgment  to  take  a  case  out  of 
the  statute  must  be  of  a  subsisting  debt  and  equivalent  to  an  implied  promise 
to  pay,  and  it  must  not  be  accompanied  by  any  qualification  or  declaration 
which,  if  true,  would  exempt  the  party  from  the  moral  obligation  to  dis- 
charge it. 

After  Dissolution,  Pabtneb  can  not  Bixd  Fibm  without  Expbess 
Authobity:  GallioU  v.  PlarUera  and  Mechanics^  Bank,  36  Am.  Dec.  256; 
CommerdaJ  Bank  ofNalcl\£z  v.  Perry,  43  Id.  168,  and  note,  citing  preyious 
cases  in  this  series;  see  also  Chardon  v.  Oliphant,  6  Id.  572,  and  note  574, 
discussing  partners*  power  after  dissolution.  The  principal  case  was  cited  to 
the  point  that  ordinarily  one  partner  could  not  bind  another  after  this  dis- 
solution of  the  firm,  in  Taylor  v.  Hill,  36  Md.  501,  and  was  quoted  la 
Hurst  V.  Hill,  8  Id.  403,  and  Rhodes  v.  Amsinek,  38  Id.  354 
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DissoLYED  FntH  Remains  in  Existence  tob  Closino  Business  and  wind- 
ing up  the  affairs  of  the  concern:  Houser  v,  Irvine,  38  Am.  Dec.  768,  and 
note;  see  also  Fereira  v.  SayreSt  40  Id.  496. 

Acknowledgment  or  Debt  by  Partner  apteb  Dissolution  or  Firm, 
Effect  of:  See  Willis  v.  Hill,  31  Am.  Dec.  412;  Houaer  v.  Irvine,  38  Id. 
768;  Muse  t.  Donelson,  36  Id.  309,  and  previous  cases  in  this  series,  cited  in 
the  notes.  The  acknowledgment  by  one  partner  of  a  snbsistinf;  partnership 
debt,  if  made  subsequent  to  the  dissolution  of  the  partnership  and  after  the 
statute  of  limitations  has  run,  is  not  evidence  against  copartners,  so  as  to 
deprive  them  of  the  benefit  of  the  statutory  bar:  Nevrntan  v.  McConuu,  43 
Md.  82;  but  an  acknowledgment  made  before  the  dissolution  binds  a  copart- 
ner: Abrahams  v.  Myers,  40  Id.  511.  If  a  bar  is  complete,  no  promise,  ex- 
press or  implied,  would  remove  it  or  support  an  assumpsit  on  the  promise  as 
against  a  co-obligor:  Leonard  v.  Hugldett,  41  Id.  387;  nor  does  a  promise  or 
acknowledgment  made  by  one  of  several  co-administrators  bind  the  others  if 
made  after  the  statute  of  limitations  has  operated:  McCann  v.  Sloan,  26  Id. 
588;  all  citing  the  principal  case. 


Janney  v.  Sprigg. 

[7  OiLL,  197.] 
OOKTEBSION  OF  **0k"  INTO   **AnD,"  OB  OF  **AnD*'  INTO  '*0b,"  is  allowed 

for  the  benefit  of  an  ulterior  devisee  as  well  as  for  the  benefit  of  the  first 
devisee  or  his  issue. 

^And*'  will  be  Construed  to  Mean  "Ob"  where  a  testatrix  devises 
property  to  her  niece  with  a  limitation  over  in  case  she  should  "  die  on- 
married^and  without  issue;"  and  this  expression  will  be  held  to  mean 
"  unmarried  or  without  issue,"  the  intention  of  the  testatrix  being  appar- 
ent from  the  face  of  the  will. 

**0b"  will  be  Constbued  to  Mean  "And"  where  a , testatrix  devised  to 
her  niece  with  the  limitation  that  **  should  she  die  leaving  children,  and 
such  child  or  children  die  before  the  age  of  twenty-one  years,  cr  without 
having  married  previous  to  the  attainment  of  such  age,"  in  such  a  case 
the  "or"  between  the  words  "years  "and  "without"  will  be  held  to 
mean  "and,"  to  effectuate  the  intention  of  the  testatrix. 

Appeal  from  the  Alleghany  county  court.  The  opinion  etatea 
the  case. 

T.  Perry  and  Price,  for  the  appellant. 

McKaig  and  Roman,  contra, 

Bj  Court,  DoBSET,  C.  J.  There  is  but  one  question  for  our 
determination  in  this  case,  and  that  arises  on  the  construction  of 
the  last  will  and  testament  of  Sarah  Lamar.  By  which,  after 
giving  an  annuity  of  thirty  dollars  a  year  to  another  person  for 
life,  Uie  testatrix  devises  and  bequeaths  to  her  beloved  neice, 
Mary  Tilghman,  all  her  real  and  personal  estate  of  every  de- 
scription; and  after  directing  her  executor  to  convert  all  hex 
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personal  estate  into  money,  and  to  lend  out  the  same  at  interest 
on  good  security,  or  invest  it  in  good  bank  or  other  stocks,  she 
directed  the  interest  or  dividends  annually  accming  thereon,  to 
be  paid  over  to  her  said  neice  for  her  sole  use  and  benefit.  The 
-will  then  proceeds  as  follows:  ''Should  my  said  neice.  Mazy, 
die  leaving  children,  it  is  my  will  and  desire  that  all  the  real  and 
personal  estate  hereinbefore  devised  and  bequeathed  to  her, 
shall  vest  in  such  child  or  children,  absolutely  and  in  fee  simple; 
provided  such  child  or  children  should  attain  the  age  of  twenty- 
years,  or  previously  many;  but  should  my  said  neice  die  unmar- 
ried and  without  leaving  children,  or  should  she  die  leaving 
children,  and  such  child  or  children  die  before  the  age  of 
tweniy-one  years,  or  without  having  married  previous  to  the 
attainment  of  such  age,  then  I  further  devise  all  said  real  and 
personal  estate  as  follows:  First,  I  give  and  bequeath  unto  my 
&vorit6  nephew,  William  O.  Sprigg,"  etc.,  and  others  her 
nephews  and  neices,  absolutely  or  in  fee.  Mary  Tilghman  in- 
termarried with  the  appellant  and  died,  never  having  had  a  child 
or  children.  The  only  question  argued  before  this  court,  and  on 
which  its  opinion  was  required,  was,  whether  the  word  "  and," 
between  the  word  ''  unmarried,"  and  the  words  ''  without  leav- 
ing children,"  was  to  be  construed  disjunctively,  as  if  it  had 
been  "  or."  It  was  conceded  in  the  argument  that  the  word 
"unmarried,"  meant  never  having  been  married, «and  that 
"  children,"  meant  the  offspring  of  lawful  wedlock.  In  2  Wms. 
Ex.  716,  the  author  in  giving  the  general  rules  for  the  construc- 
tion of  wills,  states,  as  his  fifth  rule,  ''  that  the  will  must  be 
most  favorably  and  benignly  expounded,  to  pursue,  if  possible, 
the  intention  of  the  testator.  To  effectuate,  therefore,  the  clear 
intention,  as  apparent  upon  the  whole  will,  words  and  limita- 
tions may  be  tranposed,  supplied,  or  rejected.  But  the  rule  is, 
that  words  in  a  will  are  not  to  be  rejected,  unless  there  can  not 
be  any  rational  construction  of  the  words  as  they  stand.  So» 
in  order  to  advance  the  apparent  intention  of  the  testator,  *  or' 
may  be  construed  '  and,'  and  vice  versa,  in  cases  of  legacies  as 
well  as  devises  of  real  estate.  So  '  if,'  may  be  construed '  when,' 
for  the  same  purpose."  For  all  which  numerous  authorities  are 
cited;  but  for  the  establishment  of  principles  so  familiar,  it  is 
deemed  unnecessary  to  refer  to  them.  In  Jackson  v.  Blanshan^ 
6  Johns.  64  [6  Am.  Dec.  188],  one  of  the  authorities  relied  on  by 
the  apx>ellant,  where  ''or"  was  construed  to  mean  "and,"  \jy 
Ghief  Justice  Kent;  who,  after  a  full  examination  of  all  the 
authorities  upon  the  subject,  "quoted  with  approbation  the 
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role,  that  in  deeds  and  wills,  the  words  '  or'  an^ '  and/  are  not 
to  be  always  held  to  a  strict  grammatical  sense,  but '  or '  is  to  be 
taken  for  '  and/  and  '  and/  is  to  be  taken  for  *  or/  as  may  best 
comport  with  the  intent  and  meaning  of  the  grant  or  devise." 

Numerous  decisions  have  been  adduced  to  show  that  where  a 
testator  has  devised  property  in  fee  with  a  limitation  over,  in 
case  of  the  death  of  the  first  devisee,  ''  under  tweniy-one  or 
without  issue,"  or  of  his  dying  ''  under  twenty-one,  unmarried 
or  without  issue,"  the  word  "or"  is  to  be  interpreted  as  if  it 
were  "  and."  The  principle  thus  asserted  is  now  so  well  estab- 
lished, that  it  is  unnecessary  to  enumerate  the  cases  on  which 
it  depends,  or  in  that  respect  to  make  any  comment  upon  them. 
The  conversion  of  "or"  into  "and,"  or  of  "and"  into  "or," 
say  the  appellant's  counsel,  is  never  to  be  made,  in  the  construe* 
tion  of  last  wills  and  testaments,  unless  it  be  for  the  benefit 
of  the  first  devisee  or  his  issue,  it  is  not  to  be  allowed  in  any 
case  for  the  benefit  of  the  ulterior  devisee.  For  this  broadly 
asserted  proposition,  so  materially  qualifying  or  changing  the 
general  rule,  heretofore  so  universally  recognized  upon  the  sub- 
ject, no  decision  of  any  court,  or  even  dictum  of  a  judge  has 
been  produced. 

In  Eepworih  v.  Taylor^  1  Cox,  112,  a  "bequest  over,  in  case 
the  legatee  died  unmarried  and  without  issue,  was  held  to  take 
effect  on  the  death  of  one  married,  but  without  leaving  issue." 
This  decision  could  have  been  made  upon  no  other  principle 
than  by  construing  "and"  as  if  it  had  been  "or."  As  had 
"  and  "  been  construed  copulatively,  nothing  but  the  first  leg- 
atee's death,  without  ever  having  been  married,  could  have  given 
effect  to  the  limitation  over.  In  Wilson  v.  Bayly,  3  Bro.  P.  0. 
(Tomlins'  edition)  195,  the  word  "  and  "  was  interpreted  as  "or," 
to  give  effect  to  the  limitations  over.  The  case  of  Maberly  v. 
Strode,  3  Ves.  450,  is  for  the  most  part  in  the  very  words  of 
the  case  now  before  this  court.  The  limitation  over,  after  an 
absolute  estate  to  the  son,  of  all  the  testator's  real  and  personal 
estate  (which  was  to  be  sold  and  invested  in  government  and 
real  securities),  was  as  follows:  "  But  in  case  my  said  son  shall 
die  unmarried  and  without  issue,  or  having  issue,  they  shall  all 
die  before  he,  she,  or  they,  if  a  son  or  sons,  shall  attain  the  age 
of  tweniy-one  years,  respectively,  or  if  a  daughter  or  daughters, 
shall  attain  the  age  of  twenty-one  years,  or  be  married,  respect- 
ively," then  over  to  the  ulterior  legatees.  In  this  case  Lord 
Alvanly  decided  that  "and"  should  mean  "or,"  between  the 
word  "  unmarried  "  and  the  words  "  without  issue." 
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Bell  V.  Phynjl  Ves.  453,  is  also  a  very  strong  authority  for  in- 
terpreting the  word  "  and  "  as  "  or,"  in  the  will  now  before  us. 
The  limitation  there  was,  in  case  of  the  death  of  the  first  deyisee, 
"  without  being  married,  and  having  children,'*  then  over.     Sir 
William  Grant,  the  master  of  the  rolls,  by  whom  the  case  was  de- 
cided, says:  ''Indeed  the  contingency  of  dying  unmarried  and 
without  children,  can  not  properly  be  said  to  mean  anything 
more  than  the  latter  event,  as  legally  speaking,  there  can  be  no 
children  without  a  marriage.     And  therefore  to  give  effect  to  all 
the  words,  it  is  necessary  to  construe  the  copulative  as  disjunc- 
tive."   The  result  of  the  decisions  in  the  three  preceding  cases 
was  to  give  effect  to  the  limitations  over.    But,  say  the  counsel 
for  the  appellant,  the  cases  of  Maberly  v.  Strode,  and  BeU  v. 
Fhyn,  are  no  longer  regarded  as  of  any  authority,  and  to  prove 
this,  they,  in  the  first  place,  have  referred  to  2  Wms.  Ex.  716, 
note  (i),  where,  after  the  author  of  that  valuable  work  had 
stated  the  decisions  in  these  two  cases,  without  questioning  their 
correctness  or  authority,  the  annotator  to  that  work,  by  the  note 
referred  to,  says:  '^Maberly  v.  Strode,  3  Ves.  450;  Bell  v.  Phyn,  7 
Yes.  459.    This  construction  was  refused  in  Doe  v.  Cooke,  7  EaBt, 
269;  Doe  v.  Bawlings,  2  Barn.  &  Aid.  441;  Qirdleslone  v.  Doe,  2 
Sim.  225.     This  note,  the  appellant's  counsel  rely  on  as  show- 
ing that  these  two  cases,  the  one   in  3,  and  the  other  in  7 
Yesey,  have  been  overruled,  or  are  inconsistent  with  the  subse- 
quent authorities  referred  to  in  the  note.     After  examining 
these  authorities,  it  is  hardly  fair  to  adopt  the  appellant's  con- 
struction of  this  note,  and  yet  it  is  difiicult  to  discover  what  other 
interpretation  could  well  be  given  to  it.     The  first  of  the  annota- 
tor's  three  cases  read  to  us,  in  which  he  tells  us  the  court  re- 
fused to  change  **  and"  into  "  or,"  contrary  to  the  decisions  of 
Maberly  v.  Strode,  and  Bell  v.  Phyn,  is  that  of  Doe  v.  Bawlings, 
2  Bam.  &  Aid.  441,  where  the  devise  was  to  the  daughter  in  fee, 
with  a  limitation  over,  if  she  "  shall  die  under  the  age  of  twenty- 
one  years  unmarried  and  without  lawful  issue."    The  court  did 
in  this  case  refuse  to  interpret  the  word  " and"  between  "un- 
married," and  the  words  '*  without  lawful  issue,"  as  *'  or."    But 
why?    Because  by  such  a  construction,  had  the  daughter  died 
under  the  age  of  twenty-one  years,  leaving  issue,  such  issue 
could  have  taken  nothing  under  the  de\dse  to  the  daughter,  and 
the  whole  estate  would  have  passed  under  the  limitation  over, 
contrary  to  the  clear  intent  of  the  testator,  and  in  opposition  to 
all  the  adjudications  upon  the  subject,  as  well  in  Maryland  as 
elsewhere.    Nay,  so  far  from  the  court's  changing  "ai;id"  into 
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*'or,"  had  the  word  "or"  instead  of  "and"  been  that  which 
was  contained  in  the  devise,  the  court  would  without  a  moment's 
hesitation,  at  the  present  day  have  declared  that  it  must  be  con- 
strued conjunctively,  that  it  meant  "  and." 

The  second  case  read  to  us,  referred  to  in  the  note  in  Wms. 
Ex.,  is  that  of  Doe  v.  Cooke,  7  East,  269,  and  all  thathas  been 
said  in  reference  to  the  question  now  under  consideration,  of 
the  case  in  2  Bam.  &  Aid.,  applies  with  equal  force  to  the  case 
in  7  East.  The  third  case  referred  to  by  the  annotator,  is  that 
of  Oirdleslone  v.  Doe,  2  Sim.  225,  where  it  is  impliedly  asserted 
in  the  note,  that  the  court  refused  to  construe  the  word  '*  and" 
as  if  it  had  been  "  or."  No  such  question  arose  in  that  case, 
no  such  refusal  was  made  by  the  court.  The  effort  there  was  to 
interpret  **  or,"  as  meaning  "  and,"  which  was  not  sustained  by 
the  court;  the  vice-chancellor  stating:  ''It  appears  to  me  that 
'  or '  must  be  construed  disjunctively  here,  as  the  context  re- 
quired it."  The  note  cited  from  2  Wms.  Ex.,  can,  for  the  rea- 
sons stated,  give  no  aid  to  the  appellant's  assertion,  that  the 
cases  of  Maberly  v.  Strode,  and  Bell  v.  Phyn,  are  no  longer  re- 
garded as  of  any  authority.  But  this  assertion  was  urged  by  the 
appellants  as  fully  sustained  by  the  opinions  of  Lord  Brougham, 
in  the  case  of  Dillon  v.  Harris,  4  Bligh  (N.  R.),  329.  So  far 
from  Lord  Brougham  designing  to  overrule  the  case  of  Maberly 
V.  Strode,  if  we  are  to  collect  his  meaning  from  what  he  has 
said,  he  clearly  acknowledged  the  authority  of  that  case,  and 
argued  upon  its  facts,  to  prove  the  correctness  of  its  decision. 
In  pages  859  and  860,  of  4  Bligh,  he  says:  ''  Much  stress  has 
been  laid  upon  the  authorities  of  Maberly  v.  Strode  and  Bell  v. 
Phyn.  But  in  Maberly  v.  Strode,  there  was  a  third  clause,  which 
almost  imposed  on  the  court  a  necessity  of  changing  the  word, 
to  give  a  reasonable  construction.  The  limitation  over  was,  in 
case  the  son  of  the  testator  should  die  unmarried,  and  without, 
or  having  issue,  they  should  all  die  before  attaining  the  age  of 
twenty-one  years,  or  marriage.  It  was  to  accomplish  the  gen- 
eral intent  of  the  testator,  which  was  apparent  in  this  case  from 
the  superadded  provision  of  the  will,  that  the  word  '  and'  was 
construed  disjunctively.  As  to  Bell  v.  Phyn,  Sir  W.  Grant,  re- 
ferring to  the  case  of  Maberly  v.  Strode,  does  not  take  notice  of 
the  circumstances  to  which  I  have  adverted,  of  the  superadded 
clause  in  that  case,  and  he  held,  that  the  word  *  and'  must  be 
construed  '  or,'  probably  upon  the  ground,  that  the  case,  upon 
the  general  intention  of  the  testator,  to  be  collected  from  the 
provisions  of  the  vrill,  required  such  a  change  to  give  a  reason^ 
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able  construction.  But  the  doctrine  is  not  to  be  applied  to  a 
ease,  where  the  intent  of  the  testator  would  be  frustrated,  not 
advanced,  by  such  a  charge."  And  in  his  lordship's  subsequent 
remarks  on  the  final  decision  of  the  appeal  in  the  house  of  lords, 
in  commenting  on  the  case  of  Maberly  y.  Strode  as  affecting  the 
case  then  under  consideration,  he  clearly  shows,  that  it  was  not 
his  intention  to  deny  its  authority,  but  its  application,  to  the 
case  which  he  was  then  deciding.  In  page  365  of  4  Biigh,  he 
states:  "It  is  said  that  in  this  case,  the  word  "  and"  should  be 
construed  '^  or;"  and  that  is  contended  on  the  authority  of  two 
cases,  Maberly  v.  Strode  and  Bell  y.  Phyn,  the  one  determined 
by  Lord  Alvanley  and  the  other  by  Sir  William  Grant,  and 
which  are  connected  together,  inasmuch  as  in  Bell  y.  Phyn,  a 
reference  was  made  to  Maberly  y.  Strode.  Beliance  being  placed 
upon  those  two  cases,  when  you  come  to  look  into  them,  they 
do  not  bear  out  the  proposition  of  reading  "  and"  in  the  disjunc- 
tive, as  "  or,"  where  it  will  tend  to  frustrate  and  not  to  further 
the  general  intent,  which  would  be  the  effect  here.  In  that 
case,  there  was  a  third  clause  in  the  devise,  which  showed 
that  the  testator  contemplated  the  having  issue,  and  the  decease 
of  that  issue  under  age." 

From  these  extracts  from  the  opinion  of  the  lord  chancellor, 
who  delivered  the  opinion  adopted  by  the  house  of  lords,  in  Dil- 
lon v.  Harris,  4  Bligh  (N.  E.)  321,  it  is  manifest,  that  in  the  de- 
cision there  made,  there  was  no  design  to  overrule  or  impair  the 
authority  of  Maberly  v.  Strode,  on  the  contrary,  its  authority 
was  fully  recognized.  If  such  recognition  be  sustained  by  this 
court,  the  correctness  of  the  county  court's  decision  in  the  case 
before  us,  admits  of  no  question. 

It  is  believed  on  an  attentive  perusal  of  the  will  of  Sarah 
Lamar,  every  sound,  unprejudiced,  and  discriminating  mind 
will  be  led  to  the  conclusion,  that  it  was  the  intention  of  the  tes- 
tatrix that  her  estate  devised  should  first  vest  in  her  niece,  Maiy 
Tilghman,  and  in  the  event  of  her  leaving  a  child  or  children, 
that  her  estate  should  vest  in  such  child  or  children  in  fee  sim- 
ple, provided  they  attained  the  age  of  twenty-one  years,  or  pre- 
viously married;  and  that  in  the  event  of  Mary  Tilghman's  death, 
without  leaving  any  such  child  or  children,  that  the  estate  should 
pass  under  the  limitation,  over  to  her  nephews  and  nieces  as 
provided  for  by  the  will.  That  such  was  the  general  intent  of 
the  testatrix,  appears  upon  the  face  of  the  will.  Mary  Tilghman 
and  her  children  were  the  first  objects  of  the  testatrix's  bounty, 
and  for  whom  she  especially  designed  to  make  provision  by  her 
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will.  The  Becondary  objects  of  her  bounty  were  her  nephews 
and  nieces,  to  whom  she  limited  over  her  estate  in  the  event  of 
Mary  Tilgbman's  death,  without  leaving  children,  who  might 
arrive  at  the  age  of  twenty-one  years,  or  previously  marry;  upon 
failure  of  the  primary  objects  of  her  bounty,  she  intended  her 
estate  should  pass  to  those,  who,  by  the  terms  of  her  will,  she 
had  shown  to  be  the  secondary  objects  of  her  bounty.  For 
those  classes,  only,  did  she  evince  by  her  will,  any  disposition 
to  make  a  provision.  That  any  portion  of  her  estate,  in  the 
event  of  Mary  Tilghman's  marriage,  should  vest  in  her  husband, 
it  is  manifest  was  contrary  to  the  intention  of  the  testatrix,  who 
appears  sedulously  to  have  endeavored  to  guard  against  it. 

Her  personal  estate,  that  it  might,  undiminished,  reach  tha 
hands  of  the  ulterior  objects  of  her  bounty,  she  directs  the  ex- 
ecutor to  lend  out  at  interest,  or  invest  in  stocks,  and  that ''  the 
interest  or  dividends  annually  accruing  thereon,  be  paid  over  to  my 
said  niece  for  her  sole  use  and  benefit."  Thus  evincing  a  mani- 
fest design,  that  not  even  the  income  of  the  personal  estate 
given  to  her  niece  should  be  permitted  to  pass  into  the  hands 
of  her  husband.  And  the  testatrix  has  with  equal  success,  and 
from  design,  it  must  be  presumed,  so  disposed  of  her  real  estate,, 
iliat  the  husband  of  her  niece  should,  upon  no  possible  contin-* 
gency,  become,  thereof,  a  tenant  by  the  curtesy.  She  has  lim- 
ited the  estate  over  after  the  death  of  the  niece  to  her  children  in 
fee,  and  then  contingently  over  to  the  ultimate  devisees,  so  that 
the  children  taking  no  part  of  the  realty  by  inheritance  from 
their  mother,  but  holding  under  the  will  as  purchasers  per 
fbrmam  doni,  the  husband  could  possess  no  title  as  tenant  by 
the  curtesy.  But  what  is  the  right  now  asserted  by  the  hus- 
band, the  appellant,  as  resulting  from  the  true  intention  of  the 
testatrix,  to  be  collected  from  the  face  of  the  will  ?  It  is  that 
by  his  marriage  with  the  niece,  and  her  death  without  children, 
that  all  the  limitations  over  in  the  will  are  defeated,  and  that 
the  entire  personalty  bequeathed,  becomes  his  property  abso- 
lutely, and  that  the  real  estate  devised,  descends  to  the  right 
heirs  of  his  deceased  wife.  Judging  from  the  face  of  the  will, 
is  it  possible  to  believe  that  such  was  the  intention  of  the  tes- 
tatrix ?  Can  it  be  supposed,  as  is  the  unequivocal  result  of  the 
language  of  the  will,  as  interpreted  by  the  appellant,  that  if 
Mary  Tilghman  had  died  leaving  a  husband  and  children,  who 
departed  this  life  under  the  age  of  twenty-one  and  unmarried, 
it  was  the  intention  of  the  testatrix,  that  her  whole  real  and 
personal  property  should  become  the  absolute  estate  of  the 
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ultimate  devisees,  the  nephews  and  nieces  mentioned  in  the 
will;  but  that  if  the  wife  had  thus  died  without  children,  the  lim- 
itation oyer  to  the  nephews  and  nieces  was  wholly  inoperatiye  and 
void,  and  the  personalty  became  the  property  of  the  suryiying 
husband,  and  the  realty  descended  to  the  right  heirs  of  the  de- 
ceased wife  ?  For  such  an  intention  in  the  testatrix,  the  most 
prolific  imagination  wou}d  be  at  fault  in  conjuring  up  the 
semblance  of  a  reason-.  Are  we,  by  the  words  of  the  will, 
driven  to  the  adoption  of  the  appellant's  interpretation  of  it? 
Certainly  not.  By  construing  the  **  and"  between  the  word  *^  un- 
married" and  those  of  "without  leaving  children,"  as  "or,** 
every  pretense  for  asserting  the  present  claim  of  the  appellant 
is  swept  from  under  him.  And,  independently  of  the  reasons 
herein  before  stated,  to  prove,  that  it  never  could  have  been  the 
design  of  the  testatrix,  that  the  word  "  and"  referred  to,  should 
be  construed  copulatively,  we  think  its  disjunctive  signification 
is  sufficiently  demonstrated  by  its  connection  with  the  word 
"  unmarried,"  as  it  appears  in  this  will. 

In  contemplation  of  law,  is  it  not  an  absurdity  to  say,  when 
unconnected  with  any  other  contingent  event,  that  if  a  female 
"die  unmarried  and  without  leaving  children"  then  property 
devised  to  her  shall  pass  to  another  ?  How  can  there  be  children 
left,  if  the  devisee  never  marries?  The  addition  in  such  a  case 
to  the  word  "unmarried,"  and  "without  leaving  children,"  is 
a  legal  absurdiiy,  and  to  give  to  such  a  clause  in  a  will  a  rational 
interpretation,  and  a  meaning  to  every  word  used  in  it,  "  and" 
should  be  construed  disjunctively.  But  it  is  said,  that  by  so 
doing,  you  silence  the  word  "  unmarried,"  and  deprive  it  of  all 
meaning  and  operation.  In  our  opinion  no  such  consequence 
would  result  from  reading  *  *  and"  as '  *  or. "  The  meaning  and  op- 
eration of  the  word  "  unmarried,"  would  remain  unchanged,  and 
the  effect  of  its  introduction  in  that  clause  of  the  will  would  be, 
that  if  the  niece  died  unmarried  the  limitation  over  would  take 
effect;  and  construing  "  and"  disjunctively,  if  she  died  without 
leaving  children,  the  same  result  would  follow;  or  in  the  next 
succeeding  provision  in  the  will,  should  she  die  leaving  children, 
and  such  child  or  children  die  before  the  age  of  tweniy-one 
years  or  without  having  married  previous  to  tiie  attainment  of 
such  age,  "then  the  nephews  and  nieces  were  to  take  the  estate 
devised  to  them."  By  this  and  by  no  other  legitimate  oonstruo- 
tion,  is  consistency  produced  in  the  different  expressions  in  the 
will,  and  the  general  intent  of  the  testatrix,  in  the  disposition 
of  her  estate,  effectuated.    If,  in  the  construction  of  such  a  will, 
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as  that  now  before  us,  authorities  are  deemed  necessaiy,  they 
can  be  found  in  Hepworth  v.  Taylor,  1  Cox,  112;  Maberly  y. 
Strode,  3  Ves.  450;  and  Bell  v.  Phyn,  7  Id.  453. 

But  the  changing  of  the  word  **  and'*  into  "  or/'  is  not  the 
only  transmutation  that  is  to  be  made  in  the  contingencies,  upon 
which  the  limitation  over  is  made  to  depend,  to  secure  the  full 
effectuation  of  the  general  intent  of  the  testatrix,  as  to  the  dis- 
position of  her  estate.  The  last  contingency  on  which  the  limi- 
tation over  is  dependent,  as  expressed  in  the  will,  is,  "  should 
she  die  leaving  children,  and  such  child  or  children  die  before 
the  age  of  twenty-one  years,  or  without  having  married  previous 
to  the  attainment  of  such  age.''  If  the  word  "  or,"  between 
"  years"  and  "  without,"  etc.,  is  to  be  construed  disjunctively, 
in  its  grammatical  sense,  the  necessaiy  consequence  would  be, 
that  the  limitation  over  would  take  effect  if  the  child  or  children 
died  under  the  age  of  tweniy-one  years  although  such  child  or 
children  may  have  married,  and  died  under  the  age  of  twenty- 
one  years  and  leaving  issue;  and  the  limitation  over  would  in 
like  manner,  have  been  effectual,  if  the  child  or  children  had 
died  without  having  married  previous  to  the  attainment  of  such 
age,  although  such  child  or  children  may  have  lived  fifty  years 
after  attaining  their  majority,  and  died  leaving  a  numerous 
progeny.  That  such  was  not  the  intention  of  the  testatrix,  is 
demonstrable  from  the  will  itself,  and  from  almost  numberless 
decisions.  How  then  is  this  incongruity,  this  glaring  violation 
of  the  intent  of  the  testatrix,  to  be  prevented  ?.  By  doing  what 
has  been  done  in  numerous  cases  in  this  state,  and  elsewhere, 
construe  the  word  "  or,"  in  the  place  referred  to,  copulatively, 
as  if  it  were  "  and." 

The  will  before  us  famishes  a  strong  illustration  of  the  wis- 
dom, justice,  and  propriety,  of  the  rules  for  the  construction  of 
last  wills  and  testaments,  inserted  in  this  opinion,  as  extracts 
from  2  Wms.  Ex.  and  the  opinion  of  Chief  Justice  Kent,  in  6 
Johnson.     The  judgment  of  the  county  court  is  affirmed. 

Judgment  afiirmed. 

Construction  of  **  Ai^d"  pob  "  Ob"  or  Vice  Versa  in  Wills. — a.  Qeneroi 
RuUa  cu  to, — ^In  the  conatraction  of  a  will,  the  court  always  endeavors  to  as- 
certain and  effectuate  the  intention  of  the  testator.  To  attain  this  end,  it 
frequently  happens  that  owing  to  an  inaccurate  use  of  the  words  employed, 
the  language  must  be  changed  from  its  strict  grammatical  meaning.  The 
cases  are  very  numerous,  in  which  the  courts  have  thus  altered  the  wording 
of  the  testator.  "But  by  far  the  most  numerous  class  of  cases,  exhibiting 
the  change  of  a  testator's  words,  are  those  in  which  the  disjunctive  'or'  has 
been  changed  into  the  copulative  *and,'  and  vice  versa.    It  is  obvious  that 
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these  words  are  often  used  orally  without  a  due  regard  to  their  respective  im- 
port;  and  it  would  not  be  difficult  to  adduce  instances  of  the  inaccuracy,  even 
in  written  compositions  of  some  note;  it  is  not  surprising,  therefore,  that  the 
inaccuracy  should  have  found  its  way  into  wills.  Accordingly  we  find  that 
the  courts  have  often  been  called  upon  to  rectify  blunders  of  this  nature:"  1 
Jar.  on  Wills,  505,  5th  ed.  The  power  of  changing  the  words  of  a  will  ia 
not  an  arbitrary  one.  On  the  contrary,  it  is  never  exercised  unless  of  abso* 
lute  necessity  in  effectuating  the  testator's  intention.  The  limitations  upon 
the  power  are  succinctly  stated  by  Bedfield  and  Jarman  in  their  respective 
works  on  wills.  The  former  says:  "  It  is  obvious  that  no  word  in  a  will  can 
be  rejected,  and  another  substituted  in  its  place,  without  the  clearest  cer- 
tainty that  such  was  the  intention  of  the  testator.  If  the  change  is  required, 
to  render  the  act  rational  and  sensible,  and  there  is  no  proof  of  want  of  theM 
qualities  in  the  testator,  except  the  language  of  the  will,  and  that  is  easily 
remedied,  by  a  slight  change  in  the  words,  which  may  be  readily  and  clearly 
shown  to  be  what  was  intended,  and  in  regard  to  which  there  is  no  ground 
for  difference  of  opinion,  or  for  argument,  it  may  be  done  by  way  of  construc- 
tion:" 1  Bedf.  on  the  Law  of  Wills,  471.  Jarman,  in  referring  to  this  matter, 
lays  do^n  the  rule  as  follows:  *'To  alter  the  language  of  a  testator  is  evi- 
dently a  strong  measure,  and  one  which,  in  general,  is  to  be  justified  only  by 
a  clear,  explanatory  context.  It  often  happens,  however,  that  the  misuse  of 
some  word  or  phrase  is  so  palpable  on  the  face  of  the  will,  as  that  no  difficulty 
occurs  in  pronouncing  the  testator  to  have  employed  an  expression  which  does 
not  accurately  convey  his  meaning.  But  this  is  not  enough;  it  must  be  appa- 
rent, not  only  that  he  has  used  the  wrong  word  or  phrase,  but  also  what  is  the 
right  one;  and  if  this  be  clear,  the  alteration  is  warranted  by  the  established 
principles  of  construction:"  1  Jar.  on  Wills,  5th  ed.,  504.  The  general 
rules  are  well  settled  and  undoubted;  and  we  will  pass  from  them  to  a  consid- 
eration of  instances  in  which  courts  have  exercised  or  refused  to  exercise  thii 
power. 

6.  LinUUitiona  Over  \f  Devisee  Die  **  under  Tweniy-one  or  withoid  Iwue,** 
or  "under  Tiventy-one  and  withoiU  Issu/e^^ and  lAhe  Limitationa, — One  of  the 
earliest  cases  involving  this  question  was  that  of  SouUe  v.  Oerrard^  Cro.  Eliz. 
025;  S.  C,  »ub  nom,  SoxoeU  v.  Oarrett,  Moore,  422,  pi.  590;  there  a  testator 
devised  to  one  of  four  sons  and  his  heirs  forever,  and  if  he  died  within  age 
"or"  without  issue,  over  to  his  three  other  sons  jointly;  the  devisee  had  issue, 
a  daughter,  and  died  within  age.  The  court  construed  the  word  "  or**  to  mean 
"  and,"  and  held  that  the  devisee  in  this  will  took  an  estate  taiL  The  rule 
as  laid  down  in  this  case  has  been  followed  in  every  subsequent  case  with  a 
similar  limitation  over  down  to  the  present  time,  that  has  not  had  something 
peculiar  in  its  circumstances  that  prevent  its  application.  Although  the  limi- 
tations over  are  not  all  clothed  in  the  same  language,  yet  in  every  case  where 
the  gist  of  the  limitation  is  that  the  estate  is  to  go  over  if  the  devisee  fails  to 
attain  a  certain  age,  '*or"  to  have  issue,  the  construction  has  been  that  the 
word  "or"  must  be  read  ''and,"  and  that  both  contingencies  must  happen 
before  the  limitation  over  will  take  effect;  and  that  if  either  event  happens, 
if  the  devisee  either  attains  the  age  or  has  issue,  the  estate  vests:  Price  v. 
JIunty  Pollexf.  645;  Wahh  v.  Peterson,  3  Atk.  193;  Uifjht  v.  Day,  16  East,  67; 
MyUon  v.  Boodle^  6  Sim.  457;  Johnson  v.  Simcox,  31  L.  J.  Exch.  38;  S.  C,  6 
Hurlst.  &  N.  6;  S.  C,  7  Jur.  (N.S.)  349;  Eastman  v.  Baker,  1  Taunt.  174; 
Fairfeld  v.  Moryan,  2  Bos.  &  Pul.  (N.  R.)  38;  Doe  d,  Herbert  et  al.  v.  Selby, 
4  Dow.  &  Ry.  COS;  S.  C.  2  Bam.  &  Cress.  926;  FramUngJiam  v.  Brand,  3  Atk. 
390;  Morris  v.  Morris,  17  Beav.  198;  Miles  v.  Dyer,  5  Sim.  435;  Tennell  v. 
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Ford,  30  Ga.  707;  Kindig  v.  Dtardorff,  39  111.  300;  Chew  v.  WeerM,  1  Har. 
fe  M.  463;  Parker  v.  Parker,  6  Mete.  134;  Hunt  v.  Hunt,  11  Id.  88;  Den  d. 
Holcomh  V.  Lake,  25  N.  J.  L.  605;  Den  d.  Abrahams  v.  English,  2  Harr.  280; 
/>^n  d,  Holcomh  v.  Xaibe,  1  Dutch.  605;  S.  C,  4Zabr.  686;  Jackson d.  Burfuais 
V.  Blanshan,  6  Johns.  54;  S.  C,  5  Ain.  Dec.  188;  Den  d.  Dickeiuion  v.  Jor- 
dan, 1  Murph.  380;  Welsh  v.  ^Z^io«,  13  Serg.  &  R.  20p;  Holmes  v.  Holmes,  5 
Binn.  252;  A'e-feo  v.  Z?*citey,  7  Watts  &  S.  279;  ndtzhoover  v.  Costen,  7  Pa.  St. 
13;  Munro  v.  Holmes^  1  Brev.  319;  JFoZ/s  ads.  Waller,  2  Si^eer,  786;  Scanlan 
V.  Porter,  1  Bailey's  L.  427;  -4danM  v.  Ghaplin,  1  Hill's  Ch.  265^ Edwards  v. 
Barksdale,  2  Id.  195;  CAwta  v.  ir/wte,  5  Rich.  Eq.  420;  Shands  v.  Rogers,  7 
Id.  422;  Drwd.  Hairis  v.  Ta//^or,  2  South.  413;  Brewer  v.  Opie,  1  Call,  212 
Willes,  J.,  said,  in  Johnson  v.  Simcox,  31  L.  J.  Exch.  38:  **We  think  that  the 
reading  of  *or,'  as  conjunctive  in  such  limitations  as  the  present,  is  so  firmly 
established,  if  not  so  founded  in  good  sense,  that  the  construction  which  we 
adopt  could  not  be  more  imperative  upon  us  if,  in  the  will  under  considera- 
tion, the  word  *  and '  had  stood  literally  iu  the  place  of  *  or.' "  And  in  Beltz- 
hoover  V.  Costen,  7  Pa.  St.  13,  the  court  said:  "  So  strong  is  the  general  rule, 
that  a  contrary  design  must  be  manifest  to  induce  the  court  to  depart  from  the 
usual  construction  of  these  words."  A  leading  American  case  on  this  subject 
is  Jackson  d,  Burhans  v.  Blanskan,  G  Johns.  54;  S.  C,  5  Am.  Dec.  188.  This 
case  involved  the  construction  of  a  limitation  over  if  the  devisee  *' should  die 
before  arriving  at  full  age,  or  without  lawful  issue,"  and  Kent,  C.  J.,  after  a 
review  of  the  authorities,  followed  the  general  rule  and  construed  **or"  to 
mean  "  and."  In  concluding  his  opinion  he  says:  "  It  is  now  to  be  hoped  that 
the  question  on  the  construction  of  those  words  iu  a  will,  will  never  here- 
after be  revived.  It  is  important  that  when  a  question  of  tliis  kind  has  become 
once  settled  (and  it  is  almost  immaterial  which  way),  that  it  should  not  be  dis- 
turbed, for  it  grows  into  a  landmark  of  property."  The  reason  upon  which 
this  construction  is  based  is  very  clearly  stated  by  Shaw,  C.  J.,  in  Parker  v. 
Parker,  5  Mete.  134.  There  a  testator  devised  to  his  five  sons  with  a  limita- 
tion over  to  the  survivors  in  case  any  of  them  should  die  "  before  tliey  arrive 
to  the  age  of  twenty-one  years,  or  should  die  without  any  legal  heir  of  their 
body." 

It  was  contended  that  the  two  events  were  to  form  one  contingency,  and 
that  a  devisee  must  die  under  age  and  without  leaving  issue  before  the 
devise  over  would  take  effect;  the  court  favored  this  construction  and  said: 
**  The  principle  upon  which  this  construction  was  originally  adopted  was 
founded  upon  that  great  maxim,  .lying  at  the  foundation  of  all  the  iniles  for 
construing  wills,  that  the  intention  of  the  testator,  so  far  as  it  can  be  ascer- 
tained from  the  will,  taking  every  clause  and  provision  in  it,  and  from  the 
condition  and  circumstances  of  the  estate,  the  relations  of  the  testator  with 
all  the  various  persons  concerned  shall  f^ovem  and  be  carried  into  elVect,  so 
far  as  it  can  be  done  consistently  with  the  rules  of  law.  If  the  two  facts  of 
dying  under  age,  and  dying  without  leaving  issue,  were  to  be  construed  as 
two  several  and  distinct  contingencies  upon  the  happening  of  either  of  which 
the  devise  over  should  take  effect,  it  would  follow,  as  a  necessary  consequence, 
that  if  the  devisee  should  marry,  and  have  issue,  and  die  under  twenty -one, 
leaving  such  issue  alive,  the  issue  would  not  take  the  estate,  because  the 
dying  under  age  is  one  of  the  events  on  the  happening  of  which  the  estate 
would  x)ass  over  to  the  devisee,  and  thus  the  issue  of  the  first  object  of  the 
testator's  bounty  would  be  wholly  cut  off  from  taking  the  estate.  This  is 
BO  manifestly  contrary  to  the  presumed  iiltent  of  the  testator  that  it  can  not 
be  adopted  without  adopting  a  construction  which,  adhering  to  the  letter. 
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wonld  violate  eho  spirit  of  the  will.  No.  We  think  this  is  one  of  the  cases 
In  which  the  word  '  or '  will  be  construed  to  mean  '  and '  in  order  to  carry 
the  testator's  intention  into  effect.  The  manifest  object  of  the  testator  was, 
we  think,  that  if  the  son,  who  was  the  first  object  of  his  bounty,  should  die 
without  leaving  children  to  take  after  him,  and  whilst  he  was  under  age,  so 
that  he  could  not  make  any  disposition  of  the  property  on  accotmt  of  the 
incapacity  of  nonage,  then  the  testator  intended  to  make  the  disposition  of  it 
himself.  But  if  the  son  should  leave  no  children,  but  still,  if  he  should  arrive 
at  an  age  at  which  the  law  would  allow  him  to  dispose  of  real  estate  by  his 
own  act,  by  deed  or  will,  then  it  was  intended  that  the  gift  to  him  should 
be  absolute,  and  the  devise  over  would  fail."  The  same  construction  was 
placed  upon  the  word  "or  "  where  a  testator  having  four  children,  all  of  age, 
and  a  grandson,  a  minor,  bequeathed  personalty  to  be  divided  amongst  them, 
with  a  limitation  "  if  either  of  my  children  or  my  said  grandson  shall  die 
under  age  or  without  leaving  living  issue,"  then  over  to  the  survivors;  it  waa 
held  that  the  contingency  provided  for  was  the  death  of  the  first  taker 
"  under  age  and  without  leaving  living  issue,"  and  that  each  of  the  children 
took  an  absolute  and  indefeasible  estate  in  his  or  her  share:  Ckma  v.  WhiUf 
6  Eich.  £q.  426. 

There  are  cases  where,  in  such  limitations  over,  the  court  has  refused  to 
change  the  "or"  into  "and."    This  construction  is  only  adopted  to  effectu- 
ate the  intention  of  the  testator,  and  of  course  would  be  refused  where  it 
would  do  violence  to  it.    In  Coohe  v.  MirehouM,  34  Beav.  27,  a  testator  de- 
vised  to  A.  for  life,  when  he  attained  the  age  of  thirty -one,  and  after  his 
death,  to  his  eldest  son  in  fee,  but  in  case  A.  should  not  live  to  that  age  "  or  ** 
not  have  any  son,  then  in  trust  for  B.  for  life  on  attaining  thirty-one,  and 
after  his  death  to  his  eldest  son  in  fee,  and  in  case  of  his  failure  to  the  eldest 
son  of  the  testator's  daughter  in  fee.     A.  attained  thirty-one,  and  died  without 
having  had  issue,  and  B.  also  died  without  having  issue;  it  was  held  that 
"or"  could  not  be  read  as  "and,"  and  that  the  eldest  son  of  the  daughter 
took  the  estate.     It  was  contended  that  this  construction  should  be  placed 
upon  it,  and  the  master  of  the  rolls  said:  "The  court  has  gone  a  great  way 
to  prevent  a  son  being  excluded,  but  here  I  am  asked  to  change  the  words 
tnd  do  violence  to  the  terms  of  the  will,  and  that  for  the  purpose  of  exclud- 
ing the  second  son,  and  of  defeating  all  the  subsequent  limitations.    I  never 
knew  of  such  a  case.     *    *    *    It  is  plain  that  the  testator  would  not  have 
turned  '  or '  into  '  and '  for  the  purpose  of  excluding  his  son  and  the  persons 
he  intended  to  take  under  the  subsequent  limitations."    And  the  disjunctive 
"or  "will  not  be  construed  conjunctively  where,  if  the  de^'^see  died  before 
attaining  to  legal  age  or  without  a  lawful  heir,  "  iu  either  case  "  the  property 
was  to  go  over:  Brooke  v.  Croxton,  2  Gratt.  506;  nor  whero,  on  a  similar 
limitation,  the  testator  provided  that  "  then  and  in  either  case  "  the  property 
was  to  go  over:  Parrish  v.  Vaughaai^  12  Bush,  97;  see,  however,  on  this 
point,  ScoU  V.  Priee,  2  S.  &  K.  59;  nor  will  it  be  so  construed  on  a  devise 
to  John  H.  and  his  heirs  forever,  but  in  case  John  die  before  twenty- 
one,  or  without  lawful  issue,  then  over,  the  court  thinking  "the  dying 
vithout  lawful  issue  was  the  thing  the  testator  had  in  mind:"  Ilolcomb  v. 
Lake,  24  N.  J.  L.  686.     In  Bobei-tson  v.  Johnston,  24  Ga.  102,  a  testator 
had  bequeathed  property  to  his  wife  and  children  with  a  limitation  over  in 
case  the  latter  died  "before  they  arrive  at  maturity,  or  in  case  of  their  dying 
single  or  childless;"  the  court  held  the  word  "maturity"  was  to  be  taken  in 
its  sense  of  puberty,  and  that  therefore  there  was  no  sufficient  reason  for 
changing  "  or  "  into  "  and,"  although  the  general  rule  was  recognized.    Soalso 
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in  Morthn/er  ▼.  Hartley,  6  Exch.  47;  S.  C,  3  De  6.  &  S.  316,  on  a  limitation 
over,  if  the  devisees  "shonld  die  under  age  or  without  leaving  lawful  issue,** 
the  court  refused  to  give  a  copulative  meaning  to  the  disjunctive  because 
they  considered  the  intention  of  the  testator  to  be  more  nearly  effectuated 
by  a  refusal  to  do  so. 

It  is  a  well  settled  rule  that  on  a  devise  or  bequest  with  a  limitation  over  in 
ease  the  devisee  or  legatee  **die  before  he  attains  the  age  of  twenty-one  '  and' 
without  issue,*'  that  the  word  "and**  must  be  taken  in  its  natural  meaning, 
and  will  not  be  read  *'  or;**  that  both  contingencies  must  happen  before  the 
limitation  over  takes  effect.    The  case  of  Brownsword  v.  Edwards,  2  Ves.  sen. 
244,  has  often  been  cited  as  holding  a  contrary  doctrine.     That  was  a  devise 
to  trustees  in  fee,  if  B.  attains  twenty -one  or  has  issue;  but  if  B.  dies  before 
twenty-one  "and"  without  issue  over;  B.  attained  twenty-one  and  died  with- 
out issue,  and  the  court  held  that  an  estate  tail  vested  in  B.  at  twenty-one, 
or  on  having  issue,  and  the  limitation  over  a  remainder  which  took  place  on 
the  failure  of  issue  of  B. ;  this  case  was  discussed  in  Reed  v.  Braithwaite,  L. 
R.,  11  Eq.  517,  and  Orey  v.  Pearson,  6  H.  L.  Cas.  81;  and  as  far  as  it  decides 
that  '*  and  **  in  a  devise  over  if  the  devisee  dies  before  he  attains  twenty-one, 
and  without  issue,  may  be  read  disjunctively,  without  anything  in  the  circum- 
stances to  call  for  that  construction,  it  may  be  regarded  as  overruled.     A  con- 
atruction  of  the  *'  and  *'  as  disjunctive  in  such  a  devise  would  be  plunging  into 
the  very  evil  the  courts  have  always  tried  to  avoid,  when  they  have  construed 
the  disjunctive  as  having  a  copulative  meaning  on  devises  over  in  case  the  de- 
visee should  die  "before  attaining  the  age  of  twenty -one  or  without  issue.** 
Cases  are  numerous  where  on  such  a  devise  the  courts  have  refused  to  construe 
the  word  "and**  as  "or**:  Malcolm  v.  Malcolm,  21  Bcav.  225;  Collensony, 
Wright,  Sid.  148;  Coatea  v.  HaH,  32  Beav.  349;  S.  C,  3  De  G.  J.  &  S.  504; 
Orey  v.  Pearson,  6  H.  L.  Cas.  CI;  Beed  v.  Braithwaite,  L.  R.,  11  Eq.  514;  Doe 
d.  Usher  v.  Jessup,  12  East.  288;  Pearson  v.  Butter,  3  De  G.  M.  &  G.  398;  Doe 
d,  Davy  v.  Bumsalk  6  T.  R.  34;  Doe  v.  Watson,  8  How.  263;  Butterfield  v. 
Haskins,  33  Me.  393;  Cheeaman  v.  Wilt,  1  Yeates,  411.     This  is  a  rule  cf  con- 
itmction,  however,  and  yields  to  the  testator's  intention,  and  if  it  appears 
fh&t  the  word  was  used  with  a  disjunctive  meaning,  it  will  be  construed 
''or"  to  effectuate  the  testator's  intent:  Sayward  v.  Sayivard,  7  Greeul.  210; 
S.  C,  22  Am.  Dec.  191;  Sedbrook  v.  Mikell,  1  Chevca'  L.  and  Eq.,  pt.  2,  8a 
c.  LimUations  Over  if  Devisee  Die  "  b^ore  Twenty-one  or  be/ore  Marriage," 
cr  **  Unmarried  and  without  Issue." — If  a  testator  devises  property  with  a  lim- 
itation over,  in  case  the  devisee  die  "  under  the  age  of  twenty -one  or  before 
marriage,'*  or  with  a  limitation  over,  the  same  in  principle  or  effect  though 
not  in  words,  it  is  settled  that  the  word  "or**  must  be  construed  conjunctively, 
and  that  both  events  form  but  one  contingency,  and  that  both  must  happen 
before  the  limitation  over  takes  effect:  Collett  v.  Collett,  35  Beav.  312;  Thomp- 
mm  V.  Teuton,  22  L.  J.  Ch.  243;  Grant  v.  Dyer,  2  Dow.  73,  87:  Barker  v. 
Suretees,  2  Stra.  1175;  Bostick  v.  Lawton,  1  Spear,  258;  Den  d.  Arrington  t. 
AUon,  2  Murph.  321.     This  construction  was  placed  upon  a  limitation  over  in 
case  the  legatee  should  die  before  a  certain  age  or  marry  without  the  consent 
of  certain  persons  named  by  the  testator:  Thompson  v.  Teuton,  22  L.  J.  Ch. 
243;  Collett  v.  Collett,  35  Beav.  312;  and  the  same  rule  was  followed  on  a  be- 
quest to  A.  providing  that  if  she  should  die  "under  twenty  or  without  leav- 
ing any  husband,"  then  over,  in  Weddell  v.  Mundy,  6  Yes.  341.     The  reasons 
given  for  a  conjunctive  construction  of  the  disjunctive  "or  **  in  a  limitation 
over  in  case  of  the  devisee*s  death  "  before  attaining  twenty-one  or  without 
issue, "apply  with  equal  force  to  this  class  of  cases,  and  are  the  foundation  for 
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this  rule  of  decision.  Bat  this  construction  was  not  adopted  in  Wooduxtrd 
V.  Olasbrooky  2  Vem.  388;  there  a  testator  devised  a  house  to  bis  sons  and  the 
heirs  of  their  bodies  in  equal  moieties,  with  a  limitation  over  in  case  either  of 
them  died  "  before  twenty-one  or  unmarried  "  his  share  was  to  go  to  the  sur- 
vivor, and  Dolt,  G.  J.,  held  that  on  the  death  of  one  of  them  after  twenty- 
one,  but  unmarried,  the  share  went  to  the  other. 

There  is  more  difference  of  opinion,  where  the  testator  devises  over,  if  the 
devisee ' '  die  unmarried  and  without  issue. "  The  weight  of  authority  is  in  favor 
of  construing  **  and  "  disjunctively,  thus  creating  two  contingencies:  Maberly 
v.  Strode,  3  Ves.  460;  BeU  v.  Phyn,  7  Id.  453;  McKenxie  v.  King,  17  L.  J.  Ch. 
448  ("nor,"  the  equivalent  of  "and  not,"  construed  "or  not");  Hepworih  v. 
Taylor,  1  Cox's  C.  C.  1 12;  Jannay  v.  Sprigg,  principal  case;  for,  as  Sir  William 
Grant,  the  master  of  the  rolls,  said,  in  Bell  v.  Phyn,  "  the  contingency  of  dying 
unmarried  and  without  children  can  not  properly  be  said  to  mean  anything  more 
than  the  latter  event;  as,  legally  speaking,  there  can  be  no  children  without 
a  marriage.     Therefore,  to  give  effect  to  all  the  words,  it  is  almost  necessaiy 
to  construe  the  copulative  as  disjunctive."    So,  also,  on  a  devise,  but  in  case 
the  devisee  should  die  an  infant,  unmanied  and  without  issue  over,  it  was 
held  that  the  devise  over  depended  on  one  contingency,  the  devisee  dying  an 
infant,  with  two  qualifications,  viz.,  his  dying  without  leaving  a  wife  surviv- 
ing him,  or  his  dying  childless:  Doe  d.  Everett  v.  Cooke,  7  East,  269.     But 
this  construction  is  never  applied  if  the  intention  of  the  testator  would  be 
frustrated  and  not  furthered  by  such  a  change;  and  in  such  cases  the  strict 
grammatical- meaning  is  adhered  to:  Chrystie  v.  Phyfe,  19  N.  Y.  344;  DiUon 
V.  Harris,  4  Bligh  (N.  S.),  321,  359,  360.     The  case  of  Seceombe  v.  Edwards, 
28  Beav.  440,  involved  the  construction  of  a  limitation  over  in  case  the  de- 
visee should  die  "before  marriage  and  have  no  issue,"  and  the  master  of  the 
rolls,  after  reviewing  some  of  the  cases,  said  that  it  considered  Orey  v.  Pear- 
son, 6  H.  L.  Gas.  61  {supra,  sub.  b),  as  decisive  of  the  point  under  discussion, 
and  consequently  refused  to  construe  the  "and"  as  disjunctive.     "The  au- 
thority of  the  decision  of  the  house  of  lords  is  binding  on  me,"  said  Romilly, 
master  of  the  rolls,  "though  I  can  not  but  think  that,  by  following  it,  I  am 
disappointing  the  intention  of  the  testator."    The  master  of  the  rolls  said  that 
he  could  see  no  distinction  between  the  case  of  Orey  v.  Pearson  and  the  one 
under  discussion,  and  hence  its  binding  effect;  but  there  seems  to  us  to  be  a 
marked  distinction  between  a  limitation  over  in  case  the  devisee  die  "under 
the  age  of  twenty-one  and  without  issue"  (as  in  Orey  v,  Pearson),  and  a  gift 
over  in  case  the  legatee  "die  before  marriage  and  without  issue"  (as  in  See* 
eombe.  V.  Edwards);  the  contingency  of  death  before  attaining  twenty-one  and 
marriage  is  one  which  the  law  recognizes,  and  to  which  every  one  is  subject 
until  the  attainment  of  that  age,  from  the  mere  fact  of  his  birth;  but  the  con- 
tingency of  death  before  marriage  and  without  issue  is  not  a  legal  one,  as, 
"legally  speaking,  there  can  be  no  children  without  marriage,"    In  In  re 
Sanders*  Trusts,  L.  R..  1  Eq.  675,  on  a  devise  over  in  case  the  devisee  died 
"unmarried  and  without  issue,"  the  court  construed  "unmarried"  to  mean 
"without  leaving  a  widow,"  and  tliat  consequently  there  was  no  necessity  of 
changing  the  word  "and"  into  "or." 

d.  Devises  to  One  **or  his  Issue,  Heirs,  etc.,"  or  to  One  **and  his  Heirs,  Is- 
nte,  etc.** — The  majority  of  the  cases  settle  the  rule  that  on  a  legacy  or  de- 
vise to  one  *'or  to  his  heirs,  issue,  etc.,"  whate/er  the  form  of  expression, 
the  word  "or"  is  to  be  construed  "and:"  Horridge  v.  Ferguson,  Jac.  683; 
Harris  v.  Davis,  1  Coll.  416;  Shand  v.  Kidd,  19  Beav.  310;  Adshead  v.  IVil^ 
IfUs,  29  Id.  358;  Wright  v.  Wright,  1  Ves.  sen. 409;  Jiicliardson  v.  Spraag,  1 
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P.  Wms.  434;  Eceard  v.  Broobe,  2  Cox's  C.  C.  213;  Montagu  v.  NuceUa,  1 
Ru88.  165;  In  re  PhiUipa*  iViU,  L.  R.,  7  Eq.  151;  Parhin  v.  Knight,  15  Sim. 
83;  0*Brien  v.  Heeney,  2  Edw.  Ch.  242;  aod  a  legacy  to  A.  or,  in  cose  of  his 
death,  to  his  issue,  was  construed  as  though  the  "  or  "  was  copulative,  and 
the  legacy  was  held  to  vest  absolutely  in  the  A.,  in  Turner  v.  Moor,  6  Ves. 
557,  the  intention  of  the  testator  requiring  it.     There  are,  however,  decisions 
which  refuse  to  place  this  construction  on  such  and  similar  bequests  and  de- 
rises,  but  give  to  the  disjunctive  its  natural  and  grammatical  meaning: 
Oirdleatone  y.  Doe,  2  Sim.  225;  Speakman  v.  Speahmcui,  8  Hare,  180;  OUtinga 
V.  McDermott,  2  My.  &  K.  69;  Crooke  v.  De  Vajides,  9  Ves.  197;  Newman 
V.  Nightingale,  1  Cox's  C.  C.  341;  of  course  there  can  be  no  such  thing  as  a 
general  rule  which  will  apply  to  all  cases;  as  the  court  is  guided  in  each  case 
in  its  construction  by  the  context  of  the  will  and  intention  as  shown  by  it. 
Occasionally  a  testator  has  bequeathed  property  to  a  legatee  or  the  heirs  of 
her  bo<ly,  **  as  the  executors  shall  think  lit,"  In  Read  v.  Snell,  2  Atk.  042,  the 
will  contained  such  a  bequest,  and  Hardwicke,  lord  chancellor,  held  that  it 
would  not  empower  the  executors  to  give  the  property  from  the  daughter  to 
the  grandchildren;  for  the  disjunctive  '*or*'  must  be  read  "and,"  in  order  to 
put  a  reasonable  construction  on  the  will.     "  Can  it  bo  imagined,"  says  the 
lord  chancellor,  at  page  046,  "  that  the  mother  could  intend  to  put  it  in  the 
power  of  her  executors  to  give  her  personal  estate  from  her  daughter  (of 
whom  she  appears  to  be  so  fond),  to  her  grandchildren  (whom  she  had  never 
seen)?"    In  Longmore  v.  Broom,  7  Ves.  124,  a  testator  bequeathed  to  execu- 
tors in  trust  that  they  should  pay,  etc.,  unto  and  amongst  the  testator's  two 
brothers  "or "their  children," in  such  shares,  etc.,  and  at  such  times,  etc., 
as  the  trustees,  or  the  major  part,  or  the  survivor,  his  executors,  etc.,  shall 
think  proper.     The  court  decided,  that  all  the  children  living  at  the  death 
of  the  testator  were  entitled,  with  the  parents,  per  capita,  the  court  not  hav- 
ing discretion.     Sir  William  Grant,  master  of  the  rolls,  said:  "I  am  not 
called  upon  to  make  any  alteration  in  or  addition  to  this  will;  which  the 
court  never  does  without  necessity.     A  discretion  is  given  to  the  executors. 
Could  I  have  said  they  were  precluded  from  giving  anything  to  the  children? 
I  think  not;  and  it  would  be  a  great  deal  to  say  that.     The  executors,  then, 
having  their  discretion,  might  say  to  whom  the  fund  should  be  given,  the 
parents  er  the  children." 

On  a  legacy  to  one  **  and  his  heirs  "  the  copulative  will  be  read  **  or,"  or  in 
its  natural  sense  according  to  the  intention  of  the  testator  as  gathered  from 
the  context.  Both  constructions  have  been  placed  upon  the  word;  thus  in 
Armstrong  v.  Moran,  1  Bradf.  314,  a  testator  bequeathed  personalty  to  his 
brother  J.  and  his  children  and  the  children  of  his  sister  C,  to  be  equally 
divided  "  between  them  and  their  heirs  and  assigns  forever,"  and  the  court 
refused  to  construe  "and"  as  "or,"  saying  this  was  never  done  unless  the 
context  of  the  will  required  it;  on  the  other  hand,  in  Maynard  v.  Wright^ 
26  Beav.  285,  a  gift  "  to  my  grandchildren  and  their  issue,  as  shall  stand  in 
respect  to  me  in  equal  degree  of  consanguinity  "  was  held  not  void  for  uncer- 
tainty, the  sentence  being  read  in  the  alternative,  for  the  purpose  of  giving 
meaning  to  the  sentence. 

e.  Miscellaneous  Instarices  xoliere  "Or"  construed  **And,**  and  vice  versa. — In 
the  following  limitations  over,  the  courts  to  effectuate  the  intention  of  the  tes- 
tator have  construed  the  word  "or"  to  mean  "  and:"  Where  the  devise  was 
to  go  over  if  the  devisee  marry  any  woman  without  a  competent  marriage 
portion  "or"  without  the  consent  of  the  trustees:  Long  v.  Dennis,  4  Burr. 
2052;  or  in  case  of  his  "death  or  want  of  issue:"  Monkhouse  v.  Monkhoiise,  3 
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Sim.  119;  or  if  he  should  die  "  withont  iasae  or  making  a  will:"  Incorporated 
Soc.  V.  Richards^  1  Dr.  &  War.  283;  or  "without  heir  or  will:"  Cfrun  t.  Har- 
vey ^  1  Hare,  428;  or  "under  age  or  intestate:"  Den  d.  Brown  v.  Mvgujay,  15 
N.  J.  L.  330;  or  before  the  testator's  wife  **or  before  attaining  twenty- 
one:"  Benlly  v.  MeecJi,  25  Beav.  197;  or  before  A.  "or"  without  heirs  of  her 
body:  Den  d,  Wilhm  v.  Kemeya,  9  East,  366;  see  also  Nichols  v.  ToUey^  2 
Vem.  388;  and  on  a  gift  over  to  the  survivor  of  several  devisees  "in  the 
event  of  any  of  them  dyinf^  before  having  heirs  of  their  body  or  making  a 
particular  disposition"  of  his  share:  Qreated  v.  Oreated,  26  Beav.  621;  and 
where  a  testator  directed  that  his  brother  should  be  entitled  to  an  equal  share 
of  the  residue  of  his  estate  with  his  three  sisters,  subject  to  the  condition 
that  be  should  prove  that  he  had  received  one  hundred  and  fifty  pounds  for 
professional  services  rendered  during  twelve  consecutive  months,  "and  in 
the  event  of  his  death,  he  being  at  the  time  unmarried  or  not  leaving  legal 
issue  or  not  having  fulfilled  the  above  condition,"  his  share  to  go  to  hia 
sisters,  and  the  brother  died  without  performing  the  condition  but  leaving  a 
wife  and  three  children,  it  was  held  he  was  entitled  to  his  share  and  that  the 
"or"  was  to  be  construed  copulatively:  Law  v.  Thorp,  2510,  J.  Ch.  75;  S.  C, 

1  Jur.  (N.  S. )  1082.  Another  somewhat  peculiar  case  is  that  of  Maude  v.  Maude, 
22  Beav.  290;  there  a  testator  bequeathed  four  thousand  pounds  to  his  four 
sons  B.,  C,  D.,  and  E.,  in  trust  for  A.  for  life,  with  remainder  to  his  issue,  and 
in  default,  to  the  four  sons  "or"  to  such  other  of  his  sons  as  should  be  trus- 
tees in  succession.  He  provided  that  on  the  death  of  either  of  the  four  sona 
his  next  surviving  son  should  be  trustee  in  his  place.  A.  survived  the  four 
trustees  and  died  without  issue,  leaving  two  of  the  substituted  trustees  sur- 
viving, and  it  was  held  that  "or"  must  be  read  "and,"  that  they  were  not 
exclusively  entitled  to  the  legacy,  but  it  was  divided  equally  between  them 
and  the  representatives  of  the  deceased  trustees.  See  for  further  illustration, 
Turner  v.  WTUUed,  2  Hawks,  613.  On  the  other  hand  in  the  following  cases 
the  courts  adhered  to  the  grammatical  meaning  of  the  disjunctive  and  re- 
fused to  construe  it  as  conjunctive:  Where  the  testatrix  devised  her  resi- 
dence to  her  daughter  for  her  sole  and  separate  use  "for  so  long  a  time 
as  she  might  remain  single  and  unmarried,  or  until  such  time  as  in  her 
judgment  she  might  deem  it  advantageous  to  sell  and  dispose  of  the  same:" 
Courier  v.  Stagg,  27  N.  J.  Eq.  305;  also  on  the  gift  of  an  annuity  after  the 
death  of  the  testator's  mother  "or"  the  second  marriage,  death,  or  forfeiture 
of  his  wife:  Hawksworth  v.  Hawkaworth^  27  Beav.  1;  and  where  property  was 
given  the  son  on  condition  "  that  he  will  maintain  his  two  sisters  until  they 
marry  or  be  sufficiently  provided  for:"  Harrison  v.  Bovfe^  3  Jones'  Eq.  478. 

Fewer  instances  have  arisen  in  construing  the  word  "and,"  but  still  thii 
has  been  the  subject  of  much  litigation.  In  the  following  cases  that  word 
was  construed  to  have  a  disjunctive  meaning:  Where  a  testator  devised  to 
his  only  son  "  when  he,  the  said  child,  shall  become  twenty-one  years  of  age, 
and  become  married  and  have  children,"  with  a  limitation  over  in  case  of  hii 
death  before  that  period:  Boome  v.  PhiUips,  2A  N.  Y.  463;  and  also  where  he 
devised  a  leasehold  messuage  to  his  son  after  his  wife's  death,  with  the  pro- 
viso that  if  he  "should  be  living  at  the  time  of  the  death  of  my  wife,  and 
shall  then  or  hereafter  have  any  issue  male  of  his  body,"  to  him  absolutely: 
Jackson  V,  Jackson,  1  Ves.  sen.  217;  and  on  a  bequest  in  trust  to  pay  the  prod- 
uce of  his  residuary  estate  unto  and  amongst  his  nephews  and  nieces,  "and** 
such  of  them  as  should  be  living  at  a  certain  time:  Hetherington  v.  OaJeman^ 

2  Y.  &  C.  299.  The  same  construction  was  adopted  on  a  devise  to  three  of 
the  testator's  children  in  Germany,  "  provided  that  they,  their  children,  or 
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grandchildren  shall  transmit  proofiB  to  the  executors,  within  six  years  after 
the  testator's  death,  of  their  being  alive,  and  after  the  said  six  years  no  proof 
to  be  admitted,  but  the  said  residue  shall  be  equally  divided  among  such  of 
children  and  gi'andchildren  as  can  make  such  proof,  and  shall  have  made  it 
within  the  aforesaid  space  of  time:"  EngUfrUd  v.  Wodpartp  1  Yeates,  41. 
But  in  theioUowing  cases  the  court  would  not  place  this  construction  upon 
the  "and:"  Where  a  testator  directed  that  when  his  youngest  child  should 
attain  twenty-one,  h\a  property  should  be  divided  into  three  parts,  one  each 
for  his  wife  and  two  daughters,  with  a  limitation  over  if  either  of  the  daugh- 
ters **  should  die  before  division  and  leaving  no  surviving  issue:"  Maddiaon  v. 
Chapman,  3  De  G.  &  J.  543;  so  on  a  devise  of  a  residuum  to  the  testator's 
nephew  for  life,  and  after  his  decease,  provided  he  should  leave  children  sur- 
viving, then  to  such  person  as  he  should  appoint  by  will;  but  over  if  his 
nephew  should  die  without  leaving  any  child  him  surviving,  and  should  not 
make  any  appointment  as  aforesaid:"  Barker  v.  Young,  33  Beav.  353;  and 
where  the  testator  ordered  money  deposited  in  the  bank  for  the  use-  of  his 
widow,  "in  case  she  should  lose  any  part  of  her  property,  and  need  more  than 
she  has  of  her  own  to  support  and  maintain  her  comfortably:"  Ely  v.  My,  20 
N.  J.  Eq.  43.  In  the  case  of  Day  v.  Day,  Kay,  703,  there  was  a  bequest  to 
the  testator^s  wife  for  life,  then  to  B.  D.  for  life,  and  then  the  capital  to  W. 
absolutely,  subject  to  the  payment  to  A.,  B.,  and  C,  of  one  thousand  pounds 
each,  provided,  if  either  A.,  B.,  or  C.  should  die  "  in  the  life-time  of  my  said 
wife  and  my  said  brother,  B.  D.,"  his  legacy  should  lapse  and  be  void.  Sir 
W.  Page  Wood,  vice-chancellor,  said  he  was  clear  that  "  and"  could  not  be 
construed  "or"  in  this  case,  and  continued:  "All  the  cases  in  which  such  a 
construction  has  been  made,  may  be  resolved  into  the  general  principle,  that 
'  and '  may  be  construed  '  or '  where  one  member  of  the  sentence  includes  the 
other,  so  that  by  construing  the  words  literally,  one  member  of  the  jsentence 
would  be  rendered  unnecessary;  and  therefore,  in  order  to  give  effect  to  each 
member  of  the  sentence,  that  construction  has  been  adopted.  The  majority 
of  the  cases  have  also  been  cases  in  which  *and'  has  been  construed  disjunc- 
tively, in  order  to  favor  the  vesting  of  a  legacy,  and  not  in  order  to  devest  it." 

Chanoinq  "Ob"  into  "And,"  and  Vice  Versa,  in  Statutes,  Deeds, 
Bonds,  etc. — Instances  of  the  construction  of  "  or  "  for  "  and, "and  vice  verea, 
are  not  confined  to  wills  merely.  The  same  rules  for  the  construction  of  these 
words  apply  to  all  instruments,  and  whenever  it  is  necessary  to  effectuate  the 
intention  of  the  legislature,  or  of  the  person  drawing  the  deed  or  bond,  the 
courts  have  power  to  change  and  will  change  "  and  "  or  "  or "  and  read  them 
with  their  opposite  meaning.  There  are  a  number  of  cases  in  which  the  courts 
have  exercised  this  power  in  the  construction  of  statutes:  Boag  ▼.  Lewis,  1 
U.  C.  Q.  B.  357;  Townaend  v.  Bead,  10  G.  B.  (N.  S.)  308;  Porter  v.  State,  58 
Ala.  66;  People  v.  Sweeteer,  1  Dak.  308;  Boyles  v.  McMurphy,  55  111.  236; 
Streeter  v.  People,  69  Id.  595;  O'Connell  v.  OiOespie,  17  Ind.  459;  State  v.  J/y- 
ers,  10  Iowa,  448;  Ei^eld  v.  KenwoHh,  50  Id.  389;  State  v.  Brandt,  41  Id. 
593;  State  v.  Smith,  46  Id.  670;  Commontoealth  v.  Oriffin,  105  Mass.  185;  Hughet 
T.  Smith,  64  N.  0.  494;  State  v.  Poolf  74  Id.  402;  Sparrow  v.  Davideon  Col- 
lege, 77  Id.  35;  FeixeU  v.  Lamar,  1  Wis.  19.  This  change  would  be  made 
whenever  necessary  to  harmonize  the  provisions  of  a  statute  or  give  effect  to 
all  its  provisions:  SttUe  v.  Brandt,  supra.  Where  a  forcible  entry  and  de- 
tainer act  nsed  the  words  "unlawful  or  forcible,"  the  disjunctive  has  been 
construed  to  mean  "and:"  0*Co>nneU  v.  Oillespie,  supra;  Farrell  v.  Lamar^ 
supra;  and  in  a  statute  providing  that  a  corporation  failing  to  comply  sub- 
stantially with  certain  requisitions  "  in  relation  to  organization  and  publicity,** 
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the  coDJaoction  was  read  "  or:"  E^fdd  v,  Kentborth,  tupra.  Bat  in  a  penal 
statute,  '*or"  will  never  be  read  **and"  to  make  it  more  penal:  State  v. 
Kearney^  1  Hawks,  53.  It  was  held  that  *'and"  would  not  be  construed 
"or  "  in  a  penal  statute,  in  United  States  v.  Ten  Cases  of  Shawls,  2  Paine,  162; 
and  United  States  v.  Vickcry,  1  Har.  &  J.  427,  held  that  when  a' statute  directs 
fine  and  imprisonment  to  be  imposed  for  an  offense,  the  courts  are  bound  to 
inflict  both  if  the  party  is  found  guilty.  But  the  word  **  and,"  when  used  in 
a  penal  statute,  has  often  been  construed  "or:"  Cowmonwealth  v.  Oriffin,  su- 
ftra;  State  v.  SmWi,  supra;  Streeter  v.  People,  supra;  Stale  v.  Myers,  supra; 
People  V.  Sweelser,  supra.  This  construction  was  placed  upon  a  statute  relat- 
ing to  the  sale  of  intoxicating  liquors,  providing  that  for  every  violation  of 
the  *' first  and  second  sections"  of  the  act,  should  forfeit,  etc.,  in  People  v. 
Sweetser,  supra;  Streeter  v.  People^  supra;  also  upon  an  act  saying,  "if  any 
father  and  mother  of  any  child  under  the  age  of  six  years,"  etc.,  expose  it 
with  intent  to  abandon  it:  Stale  v.  Smith,  supra.  The  words  in  a  statute, 
"unless  judgment  shall  have  been  signed  or  execution  issued,"  can  not  be 
read  "unless  judgment  shall  have  been  signed  and  execution  issued:"  Green 
V.  Wood,  7  Q.  K  178;  and  under  a  statute  declaring  that  conveyances  made 
with  intent  to  hinder,  delay,  or  defraud  creditors,  an  instruction  that  the  jury 
should  find  for  the  defendant  unless  the  conveyance  was  made  to  hinder,  de- 
lay, and  defraud  creditors,  is  erroneous:  Crow  v,  Bearddey,  GS  Mo.  435.  And 
in  proceeding  to  obtain  a  discbarge  in  bankruptcy,  the  affidavit  of  the  debtor 
stating,  "  I  have  not  at  any  time  or  In  any  manner  whatsoever  disposed  of  or 
made  over  any  part  of  my  estate  for  the  future  benefit  of  myself  and  family," 
instead  of  using  the  words  of  the  statute  "for  the  future  benefit  of  ug^self 
or  family,"  is  deficient:  HaXe  v.  Sweet,  40  N.  Y.  97. 

In  deeds  as  well  courts  have  occasionally  construed  the  words  "  or "  and 
"and"  to  have  opposite  meanings:  Price  v.  Hunt,  Pollexf.  645;  White  ▼. 
Crawford,  10  Mass.  183;  Jackson  d.  Reeves  v.  Topping,  1  Wend.  388;  S.  C, 
19  Am.  Dec.  515;  this  was  done  in  White  v.  Crat^ford,  10  Mass.  183,  on  & 
reservation  of  a  right  of  way  by  a  grantor  in  a  deed  poll  to  himself  "or"  his 
heirs;  but  such  a  construction  will  be  refused  if  a  useful  meaning  can  be 
given  to  the  words  as  they  stand:  Thomas  v.  Perry,  Pet.  C.  C.  56.  And  on  & 
covenant  to  make  a  new  lease  to  J.  C.  "and"  his  assigns,  "and"  will  be 
construed  "or:"  Cliaprnan  v.  Dalton,  Plowd.  289;  and  to  effectuate  the  in- 
tention of  the  parties  "or"  will  be  construed  "and,"  as  well  in  a  surrender 
of  copyhold  premises  as  in  a  will:  WrigJU  d.  Burrill  v.  Kemp,  3  T.  R.  470. 
In  bonds  also  the  word  "  or  "  is  occasionally  read  " and."  This  construction 
was  placed  upon  the  word  where  the  bond  was  executed  to  A.  B.,  adminis- 
tnitor,  "or"  C.  D.,  administratrix  of  E.  F.:  Brittin  t.  Mitchell,  4  Ark.  92; 
also  where  it  was  payable  to  "Squire  Parker  or  Thomas  Parker:"  Porter  v. 
Carson,  64  N.  C.  563.  But  the  word  "or"  would  never  be  so  construed 
where  the  evident  intention  would  be  defeated:  Dumont  v.  United  Stales,  98 
U.  S.  143.  In  King  v.  Commissioners,  1  Bam.  &  Adol.  232,  the  commission- 
ers of  sewers  made  a  rate  to  defray  the  expenses  of  work  done  "or"  to  be 
done,  and  the  court  held  it  was  no  objection  to  the  rate  that  it  was  in  the 
alternative,  as  the  word  "or"  must  be  read  " and." 
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Clabaugh  v.  Byerly. 

(f  QZLX.,  354.] 

MoBTOAOK  FiBST  E^CECUTED  AND  IIecordi£D  18  prima  fade  entitled  to  be 
preferred  over  a  eubsequent  mortgage,  unless  for  some  reason  the  prior 
mortgage  is  fraudulent  and  void  as  to  the  subsequent  mortgagee. 

To  BB  Justified  in  Reoabdino  an  Act  as  Done  which  ought  to  be  done 
the  court  must  have  jurisdiction  of  the  case,  and  be  able  to  insist  tliat  it 
shall  be  done. 

P&IOB  Execution  of  Mobtoage  does  not  Give  It  Pbefebe.nxe;  but  in 
order  to  be  entitled  to  a  preference  it  must  be  first  recorded. 

Alleged  Agbeement  to  Execute  a  Mortgage  on  a  certain  day  is  one  of 
which  a  court  of  chancery  can  take  no  notice,  and  can  not  regard  as  per- 
formed, BO  as  to  give  it  preference  over  prior  mortgage,  when  the  promise 
is  contradicted  by  the  mortgagor,  and  there  is  no  written  evidence  of  it. 

Recitals  in  a  Subsequently  Executed  Mobtgage  can  not  prejudice  the 
rights  of  a  mortgagee  acquired  before  its  execution. 

Subsequent  Mobtgageb  Loses  his  Equity,  if  he  ever  had  any,  against  a 
prior  mortgagee,  where,  with  knowledge  of  the  prior  mortgage,  he  pays 
his  money,  although  he  does  not  appear  to  have  been  under  any  legal 
obligation  to  pay  it,  and  delays  for  over  two  years  in  complaining  of  the 
prior  mortgage  and  making  his  equity  known. 

Stbsequent  Mortgagee  can  not  Insist  that  Pbior  Mortgagee  should 
have  forborne  to  take  a  mortgage,  because  of  a  known  promise  or  under- 
taking between  the  subsequent  mortgagee  aud  the  mortgagor  to  execute 
a  mortgage  prior  in  date  to  the  first  mortgage,  when  the  agreement  could 
be  enforced  by  neither. 

Bill  filed  by  the  appellee  against  the  appellants  and  one 
Hupe,  on  the  twenty-second  of  Februaiy,  1844,  for  the  sale  of 
certain  real  estate  mortgaged  to  the  complainant  by  Hupe,  to 
Becnre  the  payment  of  a  promissory  note,  dated  September  1, 
1842,  and  given  for  money  advanced  Hupe,  and  expended  in 
paying  off  judgments  against  him.  The  bill  alleges  that  the 
mortgage  was  executed  September  8, 1842;  that  on  the  second 
of  September,  1842,  Hupe  had  mortgaged  the  same  property  to 
Clabaugh,  to  secure  a  debt  due  him,  and  this  mortgage  had  been 
recorded  prior  to  the  complainant's;  it  is  further  alleged  that 
Clabaugh,  at  the  time,  knew  that  Hupe  had  agreed  to  secure 
the  complainant's  debt  by  a  mortgage  on  the  said  property,  and 
it  was  agreed,  by  all  the  parties  interested,  that  the  complain- 
ant's mortgage  should  be  executed  first,  and  be  the  first  lien  on 
the  property.  The  answers,  both  of  Hupe  and  Clabaugh,  deny 
the  agreement  alleged  in  the  bill.  Hupe  distinctly  and  posi- 
tively avers  that  at  the  time  of  executing  the  mortgage  to  Cla- 
baugh there  was  no  agreement  that  he  was  to  execute  any  mort- 
gage subsequently  to  the  complainant,  or  that  there  was  any 
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agreement  that  Clabaugh's  mortgage  should  be  postponed,  or 
in  any  way  subjected  to  complainant's  mortgage,  and  that  long 
before  his  agreement  to  execute  complainant's  mortgage,  he  had 
agreed  to  execute  Clabaugh's  mortgage.  Clabaugh  also  denied 
the  knoT^ledge  and  agreement  alleged  in  the  bill,  and  alleged 
that  subsequent  to  the  mortgage  the  complainant's  solicitor  had 
come  to  him  and  requested  that  complainant's  mortgage  should 
have  priority,  and  he  had  distinctly  refused.  Decree  in  fayor 
of  the  complainant.     Clabaugh  appealed. 

WiUiam  P.  Mavlaby,  for  the  appellants. 

Joseph  M,  Palmer  J  contra. 

By  Court,  Magbudeb,  J.  The  appellee  in  this  court,  was  the 
complainant  in  the  court  below.  He  insists  that  his  mortgage 
dated  the  third  day  of  September,  1842,  shall  be  preferred  to 
the  mortgage  of  the  appellants,  not  only  executed,  but  recorded 
before  the  execution  of  the  appellee's  mortgage.  The  act  of 
assembly  of  1825,  c.  203,  does  not  give  any  such  preference.  It 
provides  (sec.  1)  that  in  case  of  several  deeds  for  the  samu  reai 
or  personal  estate,  the  deed  wliich  shall  be  first  recorded  accord- 
ing to  law,  shall  have  the  preference  in  all  courts  of  law  and 
equity  in  this  state,  if  the  same  be  for  valuable  consideration. 
The  same  act  of  assembly,  in  its  second  section,  provides,  that 
no  person  shall  derive  any  advantage  from  the  recording  of  a 
deed  intended  only  as  a  security  in  the  nature  of  a  mortgage, 
unless  every  instrument  operating  as  a  defeasance  of  such  deed 
or  mortgage,  or  explanatoiy  of  its  being  designed  to  have  the 
effect  of  a  mortgage,  or  conditional  deed,  be  also  there\«ith 
recorded. 

Prima  facie,  then,  the  prior  deed  in  this  case,  the  deed  to  the 
appt'^nts,  being  the  deed  not  only  first  executed,  but  also  first 
recorded,  is  to  be  preferred;  and  it  would  seem,  that  the  api>ellee 
has  no  title  to  relief,  unless  there  be  proof  that  the  mortgage 
executed  to  the  appellants  is  for  some  reason  or  other,  fraudu- 
lent and  void  as  against  the  appellee.  The  record  furnishes  no 
proof  of  any  such  fraud,  or  which  would  warrant  the  court  in 
giving  relief  upon  such  ground.  If  this  was  a  controvert 
between  the  mortgagor  and  the  appellee,  the  latter  might  have 
reasons,  which  do  not  exist  in  this  case,  for  complaint.  But  the 
suit  is  between  mortgagees,  all  of  them  creditors,  and  to  be  con- 
sidered as  bonajide  creditors  of  the  mortgagor,  and  each  of  them 
having  an  unquestionable  right  to  secure,  if  he  can,  the  money 
due  to  him.    All  of  them  obtained  a  mortgage,  and  the  mort- 
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gages  convey  the  same  property,  to  seciire  to  each  one  the  money 
due  to  him.  The  fund  has  proved  to  be  insufficient  to  pay  the 
several  claims,  and  the  question  now  is,  which  has,  in  equity, 
the  preference? 

By  the  appellee  it  is  insisted  that  he  is  to  be  preferred,  because 
of  an  agreement  which  the  mortgagor  made  with  him  before 
the  date  of  the  deed  to  the  appellants,  and  upon  the  principle 
thut  equity  will  consider  that  as  done  which  ought  to  be 
done.  No  doubt  this,  when  correctly  understood,  is  an  estab- 
lished maxim  in  equity.  But  there  are  many  things  which  a 
man  ought  to  feel  himself  bound  to  do,  many  promises,  which 
a  party  promising  ought  to  feel  himself  bound  to  fulfill,  and  yet 
which  the  chancery  court  can  not  compel  him  to  perform.  The 
court,  then,  in  order  to  be  justified  in  regarding  an  act  as  done, 
musi«  have  jurisdiction  of  the  case,  and  be  able  to  insist  that  it 
shall  be  done.  It  is  said  that  on  the  first  of  September,  1842, 
the  mortgagor  promised  to  give  a  mortgage,  and,  simply  for 
this  reason,  he  is  to  be  considered  as  having  given  one  on  that 
day.  Now,  if  this  was  true,  how  could  it  benefit  the  appellees  t 
They  would  then  have  a  mortgage  one  day  older  than  that  of 
the  appellants,  but  in  order  to  be  entitled  to  a  preference,  it 
must  be  first  recorded. 

But  the  alleged  promise  is  contradicted  by  the  mortgagor, 
and  there  is  no  written  evidence  of  it.  The  agreement,  then, 
is  one  of  which  a  court  of  chancery  can  take  no  notice  (see  8 
Pow.  150),  and  of  course  can  not  regard  it  as  performed.  We 
are  told  that  the  promise  is  to  be  found  in  the  deed  of  mortgage 
executed  on  the  third  of  September.  The  recitals,  however,  in 
that  deed,  can  not  prejudice  the  rights  of  the  appellant,  re- 
quired before  its  execution.  But  the  question  in  this  suit  is, 
not  whether  the  mortgagor  ever  made  a  promise  to  the  appellee, 
which  he  is  bound  to  perform,  but  was  there,  on  the  second  of 
September,  1842,  an^  promise  binding  on  the  mortgagor,  and  of 
which  the  appellants  were  bound,  or  could  be  presumed  to  have 
notice?  Of  a  promise  made  the  day  after  the  execution  •£  the 
deed  to  the  appellants,  they  could  have  had  no  knowledge,  at 
the  time,  of  the  execution  of  that  deed.  In  this  case,  too,  it 
appears  that  a  mortgage  has  been  executed  and  accepted  by  the 
appellee,  and  it  would  be  difficult  for  him  in  this  suit,  and  after 
accepting  of  that  mortgage,  to  maintAJn  that  he  is  entitled  to 
another  mortgage,  or  to  interpolate  into  the  one  which  he  has 
received,  other  provisions. 

Much  has  been  said  about  the  original  daixns  against  Hupep 
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the  oUigor.  Thej  were  judgmentSy  aad  some  of  these  judg- 
ments were  liens  on  the  land,  and  the  appellee,  it  is  thought, 
ought  to  be  regarded  as  the  assignee  of  them.  If  such  was  the 
design,  the  appellee  ought  to  have  taken  care  not  to  pay  them. 
His  contract  ought  to  have  been  made,  not  with  the  debtor,  but 
with  the  creditors,  who,  alone,  could  make  such  contracts  and 
assignments.  If  the  judgments  could  be  considered  as  unsat- 
isfied, and  the  appellee  the  assignee  of  them,  it  is  supposed 
that  a  court  of  law  could  give  him  all  the  relief  which  he  now 
seeks,  and  thus  he  would  be  without  excuse  for  coming  into 
equity.  It  would  seem,  then,  that  both  the  act  of  1825  before 
alluded  to,  and  the  law  which  prenously  existed,  see  Berry  y. 
MuL  Ins.  Co.,  2  Johns.  Ch.  603,  would  tell  us  that  the  mort- 
gage of  the  appellees  is  not  to  be  preferred  to  that  of  the  appel- 
lants. In  the  case  of  Brinckerhoff  y,  Lansing,  4  Id.  65  [8  Am. 
Deo.  538],  it  is  said,  that  **  although  if  a  prior  mortgagee  wit- 
nesses a  subsequent  mortgage,  knowing  its  contents,  without 
disclosing  his  own  incumbrance,  he  will  be  postponed  or  barred; 
yet  this  rule  does  not  apply,  if  the  prior  mortgage  is  registered." 
It  is  added,  **  that  to  affect  the  right  of  such  prior  mortgagee, 
mere  silence  is  not  sufficient.  There  must  be  actual  £raud 
charged  and  proved,  such  as  false  representations,  or  denial 
upon  inquiry,  or  artful  assurances  of  good  title,  or  deoeptiye 
silence,  when  information  is  asked.  The  burden  of  preying 
such  £raud  lies  on  the  subsequent  mortgagee/' 

It  is  difficult  to  discover,  upon  what  matter,  to  be  found  in  this 
record,  relief  could  be  obtained  by  the  appellee.  According  to 
the  statement  in  his  bill  of  complaint,  the  mortgage  was  to  be 
given  to  secure  the  payment  of  the  money  due  on  a  note  dated  the 
first  of  September,  1842,  and  the  mortgage,  which  he  says  ought 
to  be  preferred  to  that  of  the  appellants,  states  the  consideration 
of  that  note.  The  sum  actually  due  to  the  mortgagee  at  the  time 
was  about  one  hundred  and  ten  dollars;  the  rest  of  the  considera- 
tion was,  the  "  said  Byerly  has  agreed  to  advance  to  said  Hupe 
more  money,  in  such  manner,  as  to  render  the  same  available  to 
said  Hupe,  in  paying  off  some  judgments''  (which  are  men- 
tioned), **  it  being  understood  that  the  said  Byerly  is  to  see  the 
said  judgments  paid;  that  is,  go  and  pay  them  himself."  If 
there  was  an  equity  in  the  appellee's  case,  he  seems  to  have  lost 
it,  by  delaying  for  such  a  length  of  time  to  make  it  known.  The 
deed  which  he  alleges  to  be  fraudulent  against  him,  was  exe- 
cuted and  recorded  the  second  of  September,  1842.  The  ap- 
pellee does  not  pretend  that  he  was  ignorant  of  its  existence,  or 
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of  any  of  its  proTimons.  Yet  with  a  knowledge  of  thia  deed  ha 
pays  the  money,  although  it  does  not  appear  that  he  was  under 
any  legal  obligation  to  pay  it,  and  neyer  seems  to  have  com- 
plained  of  the  deed  to  the  appellant  until  he  filed  his  bill  of 
complaint  on  the  tweniy-second  of  Febroaiy,  1844. 

It  seems  then,  that  the  verbal  promise  to  execute  a  mortgage* 
was  principally  in  consideration  of  a  verbal  promise,  by  the 
creditor  to  pay  debts,  for  which,  although  due  by  the  mortgagor, 
the  mortgagee  was  not  legally  responsible.    The  mortgi^;ee  ia 
presmned  to  have,  and  no  doubt  had  a  knowledge  of  the  mortgage 
of  the  second  of  September,  when  he  was  under  no  legal  obli* 
gation  to  pay  any  portion  of  those  claims.    It  was  his  own  fault 
that  he  afterwards  undertook  to  pay  the  debts,  and  he  can  not 
blame  the  appellants  for  endeavoring  to  secure  themselves;  nor 
can  he  insist  that  they  should  have  forborne  to  take  a  mortgage^, 
because  of  an  understanding  or  promise  between  the  appelle^^ 
and  mortgagor  which  could  be  enforced  by  neither.    If,  in  sadbt* 
a  case,  and  for  anything  to  be  found  in  this  record,  equity  could* 
decree  that  the  mortgage  first  recorded  should  have  the  prefer-- 
ence,  which  the  act  of  1825,  before  mentioned,  gives  to  it,  ihafc; 
law  would  become  a  dead  letter,  and  the  manifold  evila  whiehr 
the  law  was  designed  to  prevent  would  still  exist 

Decree  reversed. 


Deed  Tata  BaooKDXD  Takes  PBioBirr,  thouor  vov  Itasr  RxBounDr 
MeOomM  v.  Beed,  88  Am.  Deo.  124,  and  note  ooUeotfaig  tha  caeei  in  tliia 
Mriee  on  tha  eflfoct  of  notice;  Jfofi/l  ^  Meek.  Bank  v.  Pa,  Btmk,  42  U* 
M).  By  the  Ohio  statates,  mortgagee  take  precedence  from  the  date  of  re-> 
oording,  whether  there  was  knowledge  of  a  prior  nnreoorded  deed  or  noir 
Aomeffv.  J2to6erte,42Id.  183^  The  prindpal  oaaewaa  dted  with  ^yproval 
bkAhemy.  YfTlito,  89 Md.  418;  Wittardr.  Ranuimrg,  72 Id.  217. 

Baonnkui  or  Mobtoaobs  and  Deeds,  Who  Bouhd  by:  See  XeaAey  v.  Chords 
iwr,  88  Am.  Deo.  764;^orri0V.  NorrW AdmkUihrator, 26 Id.  188;  TaiboUr^ 
BeB,  43  Id.  126.  jiUmoa  v  ilflnef,  6  Md.  67»  lefened  to  tha  prindpia  osm* 
with  appfovaL 

Equitt  will  hot  Bejobob  Mere  Vebbal,  Szbcotoet,  YounnAMT 
^nitiE»Mgwii  OOBOEBVINO  Laxtd:  Dvgon  V.  OUUngBf  43  Am.  Dea  806.  Tha 
court,  in  AUteri  v.  Wimh  6  Md.  77,  quoted  the  language  of  the  prindpal  oaaa 
on  the  point  that  equity  wHl  not  take  notioe  of  a  paiol  agreement  to  give  « 
mortgage  when  it  ia  denied  by  the  other  party. 

Pebbon  Sleepxho  ov  hd  BiOHn,  and  not  naing  reaaonabla  diUganoe  inaop 
focciog  them,  kaea  hk  equity:  Niisom  v.  HagmtUmm  Btmi,  87  Md.  7fi^  oill^ 
the  principal 


680  Emebt  t;.  Owinqs  [MBryland 

EmEBT  V.   OWINQB, 

[7  OuSh  488.] 
Failubk  or  ARBnuATOBS  TO  OiVB  NoTiCB  to  one  of  the  parties  of  th* 

time  and  place  of  their  meeting  makes  the  award  invalid  and  void. 
If  Abbitbatobs  Examikb  thb  Books  of  Onb  Pabtt  without  Notigb  to 

and  in  the  absence  of  the  other  party,  and  withoat  proof  of  the  ooneet" 

nen  of  the  statements  and  entries  in  those  books,  and  found  their  award 

thereon,  the  award  is  null  and  void. 
Pa&tixs  Stipulating  Mods  by  Which  Amount  to  bb  a  Libn  on  the  land 

shall  be  ascertained,  a  court  of  equity  has  no  jurisdiction  to  compel  the 

parties  to  adopt  any  other  mode. 
Bill  to  Foreclose  Mobtoagb  should  be  Dismissbd  without  Prbjudicb 

where  the  amount  of  the  mortgage  was  ascertained  by  arbitration  and 

the  award  was  void  for  misconduct  of  the  arbitrators,  bat  without  the 

instance  or  procurement  of  the  complainants. 

Bealb,  Cornelius  H.  and  Caleb  D.  Owings^  the  owneia  of 
^*  Fox  Bock  Quarry/'  desiring  to  construct  a  private  road  from 
the  quany  to  the  Baltimore  and  Ohio  railroad,  entered  into  a 
contract  with  the  complainants  for  its  construction,  and  by  which 
they  mortgaged  the  property  to  the  complainants  to  secure  them 
for  their  compensation.  The  contract  stipulated  that  the  amount 
of  the  mortgage  should  be  ascertained  by  arbitrators  after  the 
completion  of  the  work.  The  terms  of  the  contract  sufficiently 
appear  from  the  opinion  of  the  court.  The  amount  awarded  in 
favor  of  Noah  and  Comfort  Worthington  there  spoken  of,  was 
for  a  private  way  allowed  the  defendants  over  the  Worthingtons' 
land.  The  arbitrators  were  appointed  according  to  the  terms 
of  the  contract,  and  being  unable  to  agree,  an  umpire  was 
chosen.  Two  of  them  made  out  and  delivered  to  the  parties  au 
award  in  writing,  signed  and  sealed  by  them.  The  complain* 
ants  now  file  this  bill  to  foreclose  the  mortgage  for  the.amount 
of  the  award.  The  defense  relied  upon  sufficiently  appears 
from  the  opinion.  The  bill  was  dismissed  with  costs;  com- 
plainants appealed. 

IlirHdey  and  Nelson,  for  the  appellants. 

McMahon  and  Brent,  conira. 

By  Court,  Spenob,  J.  The  object  of  the  bill  in  this  case  is  to 
obtain  a  decree  for  the  sale  of  the  mortgaged  premises,  for  the 
payment  of  a  sum  of  money  charged  to  be  due  under  an  award 
made  in  pursuance  of  the  provisions  of  a  mortgage  deed,  bear- 
ing date  the  twenty-fifth  of  July,  1836. 

The  questions  to  be  decided,  arise  under  the  contract  recited 
in  the  deed,  which  is  as  follows:  '*  Whereas,  it  is  contemplated 
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to  oontiirae  the  said  priTate  road  from  its  northem  termination, 
through  the  gromids  of  Nicholas  Owings  to  the  ground  here- 
inafter deserihedy  known  by  the  name  of  Fox  Bock,  so  as  to 
form  one  entire  road  or  way,  from  said  List  mentioned  premises 
to  the  Patapsco  Falls,  and  thence  by  means  of  a  bridge  to  be 
constructed  over  said  falls,  to  intersect  the  line  of  the  Baltimore 
and  Ohio  Bailroad.  And  whereas  the  said  x>arties  hereto,  of  the 
second  and  third  parts,  have  agreed  to  advance  to  the  parties  of 
the  first  part  hereto,  a  sum  of  money,  not  exceeding  the  sum  of 
five  thousand  fire  hundred  dollars,  which  sum,  or  so  much 
thereof  as  may  be  necessary  to  be  applied  by  them  to  the  pay- 
ment of  the  amount  awarded  by  the  county  court  aforesaid  to 
the  said  Noah  and  Comfort  Worthington,  and  to  the  costs  of  the 
couirt  and  other  expense  in  obtaining  the  aforesaid  decree,  and 
to  be  advanced  and  applied  in  the  construction  of  the  aforesaid 
entire  road  from  Fox  Bock  to  the  Baltimore  and  Ohio  Bailroad, 
including  the  bridge  to  be  constructed  over  the  Patapsco  Falls. 
And  whereas  the  parties  of  the  second  and  third  parts  hereto, 
have  agreed  to  give  to  the  said  parties  of  the  first  part  a  credit 
of  five  years  from  the  date  hereof,  upon  the  amount  which  has  or 
shall  hereafter  be  advanced  by  them  for  the  purposes  aforesaid, 
to  be  ascertained  and  determined  as  hereinafter  provided  for, 
with  interest  on  one  third  part  thereof  only  semi-annually,  to 
commence  as  the  advances  are  made  and  to  terminate  at  the  ex- 
piration of  the  said  five  years,  and  interest  on  the  whole  amount 
of  said  advances,  or  so  much  thereof  as  may  remain  unpaid 
from  and  after  the  expiration  of  said  five  years.  And  whereas 
the  said  parties  hereto  of  the  first  part,  have  agreed  to  purchase 
the  said  road  at  the  termination  of  the  said  five  years  from  the 
date  hereof,  and  to  pay  to  the  parties  hereto  of  the  second  and 
third  ports  the  full  value  thereof,  to  be  fixed  and  ascertained  as 
the  data  thereof,  by  reference  to  the  amount  adjudged  by  the 
county  court  aforesaid  (of  Baltimore),  to  the  said  Noah  and  Com- 
fort W^orthington,  for  the  costs  of  court,  and  all  necessaxy  ex- 
penses in  obtaining  the  decree  for  said  road,  and  all  costs  of 
consi^cting  said  road,  and  the  bridge  to  be  constructed  over  the 
Patapsco  Falls,  as  aforesaid,  taking  also  into  consideration,  and 
making  allowance  for  the  wear  and  tear  of  the  said  road,  and  the 
injury  and  the  deterioration  thereof,  by  reason  of  the  use  and  oc- 
cupation of  the  same,  duiing  the  said  term  of  five  years.  And 
it  is  hereby  agreed  between  the  parties  hereto,  respectively,  that 
the  value  of  the  said  road,  upon  the  principles  above  laid  down, 
sha^A  be  ascertained  and  determined  at  the  expiration  of  the 
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period  of  said  five  jeaxs,  by  two  competent  and  disintexested 
persons,  one  to  be  chosen  by  the  parties  hereto  of  the  first  part, 
4uid  the  other  by  the  parties  hereto  of  the  second  and  third  parts, 
^th  power  to  said  persons,  in  case  they  disagree  as  to  the  said 
"^alue,  to  choose  a  third  person,  and  the  said  referees,  or  a  ma- 
jority of  them,  taking  the  data  hereinbefore  stated  as  their  rale 
or  guide,  shall  make  out  their  award  or  valuation  of  said  road, 
in  writing,  and  return  the  same  to  the  parties  hereto,  or  their 
lepresentatiTes,  within  thirty  days  after  their  said  appointment.** 

We  have  made  this  large  extract  from  the  mortgage  deed  of 
the  twenty-fifth  of  July,  1836,  because,  according  to  our  view,  all 
Ihe  questions  arise  out  of  it  which  are  to  be  decided  in  this  case. 
The  complainants*  bill  charges  that  the  railroad  and  bridge  were 
-constructed  by  the  appellants  within  the  time  prescribed  hf  the 
-contract  recited  iu  the  mortgage  deed.  '  The  answers  of  the  re- 
spondents admit,  that  a  road  and  bridge  were  constructed  by  the 
appellants  or  their  assignees,  but  deny  that  the  road  and  bridge 
were  constructed  according  to  the  meaning  and  intention  of 
JOke  parties  as  set  forth  in  said  contract. 

The  bill  also  charges,  that  persons  were  appointed  by  the 
parties  as  arbitrators,  at  the  termination  of  the  five  years,  as 
provided  for  by  said  contract,  to  ascertain  the  value  of  the  road 
and  bridge,  and  the  cost  of  the  work;  that  the  arbitrators  made 
iheir  award  in  pursuance  of  their  authority,  and  made  a  return 
thereof  to  the  parties.  The  answers  of  the  respondents  admit 
the  appointment  of  the  arbitrators,  and  that  they  made  an 
award,  but  charge  that  the  course  and  conduct  of  the  arbitra- 
tors was  so  irregular  and  illegal,  as  vitiated  and  rendered  null 
and  void  their  award.  The  answers  charge,  that  the  arbitrators 
gave  no  notice  to  the  appellees  of  the  time  and  place  of  their 
meetings,  when  acting  upon  the  subject-matters  submitted  to 
their  arbitrament  and  decision.  That  without  the  knowledge 
or  consent  of  the  appellees,  they  examined  the  books  of  the 
appellants  to  obtain  information  touching  the  advances  made  by 
the  appellants,  when  the  appellee  were  not  present. 

The  first  question  presented  for  decision,  is  the  validiiy  of 
the  award.  And  first,  as  to  the  failure  on  the  part  of  the  arbi* 
trators  to  give  notice  to  the  parties,  the  evidence,  so  far  from 
proving  that  notice  was  given  by  the  arbitrators  to  the  respond- 
ents, of  the  times  and  places,  and  objects  of  their  meeting, 
that  our  conclusion  from  the  evidence  of  the  arbitrators  them- 
selves, is,  that  no  such  notice  was  given.  And  the  conclusion 
is  quite  as  clear,  that  the  arbitrators.  Burton  and  Moke,  at  their 
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meeting  in  die  oily  of  BaHuDoxe^  in  ihe  absenoe  of  ihe  reepond- 
enty  examined  fhe  books  of  Emery  &  Ganlt,  and  an  account 
kept  there,  of  the  cost  of  the  road,  without  zeqniring  or  obtain* 
ing  any  further  proof  by  oath  of  witnesses,  or  otherwise,  as  to 
the  correctness  of  the  charges,  or  the  fact  of  furnishing  the 
materials  therein  charged,  to  the  road. 

In  the  case  of  Bigden  y.  Martin,  6  Har.  &  J.  406,  the  court 
say:  '^  That  the  parties  ought  to  hare  notice  of  the  time  of  meet- 
ing, is  a  position  so  strongly  supported  by  common  justice  that 
it  would  seem  not  to  require  the  aid  of  authorities."  <'  Where 
the  person  to  whom  the  parties  haye  agreed  to  refer  the  matters 
in  dispute  has  consented  to  undertake  the  o£Sce,  he  ought  to  ap« 
point  a  time  and  place  for  examining  the  matters,  and  give 
notice  of  such  appointment  to  the  parties  or  their  attorney:" 
Eyd  on  Awards,  95.  We  hold,  therefore,  this  award  iuTaUd 
and  void,  both  upon  reason  and  authority,  for  this  cause. 
Again,  the  conduct  of  the  arbitrators  in  examining  the  books  of 
Emery  &  Gault,  without  notice  to  and  in  the  absence  of  the 
respondents,  and  without  proof  of  the  correctness  of  the  state- 
ments and  entries  in  those  books,  was  conduct  so  inconsistent 
with  all  the  principles  of  law  recognized  in  the  impartial  admin- 
istration of  justice  as  would  yitiate  and  render  null  and  Toid 
their  award.  To  hear  the  cause  of  a  party  in  his  absence,  and 
without  notice,  would  be  bad  enough  in  all  conscience,  but  in 
his  absence,  in  such  a  case,  to  decide  his  cause  upon  the  decla- 
rations of  his  antagonists,  made  when  he  was  absent,  surely  is 
without  precedent.  An  award  made  imder  such  circumstances 
we  can  not  sanction.  But  the  argument  of  the  appellants' 
counsel  insists  that  the  appellees,  by  their  acquiescence  and 
acts,  have  waived  all  objections  to  the  irregularities  and  illegali- 
ties of  this  award.  We  find  nothing  in  the  record  to  warrant 
this  conclusion.  There  is  no  eyidence  in  the  record  of  the  deliv- 
exy  of  a  copy  of  the  award  to  these  parties,  and  especially  within 
the  time  prescribed  by  the  contract. 

It  is  true,  that  at  the  expiration  of  the  time  limited,  to  wit, 
fire  years,  they  took  possession  of  the  railroad.  This  they  did, 
independently  of  any  authority  derived  from  the  appellants.  But 
it  is  insisted,  that  as  the  appellants  have  performed  their  part  of 
the  contract,  they  have  advanced  their  money,  constructed  the 
road  and  bridge,  and  that  any  irregularity  or  improper  conduct 
on  the  part  of  the  referees  ought  not  to  prevent  the  recovery  by 
them  of  the  money  advanced  and  for  the  labor  bestowed  in  the 
construction  of  this  road  and  bridge.  This  brings  us  to  the 
interpretation  of  the  contract. 
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By  {he  mortgage  deed^  alien  is  giyen  npon  oeriain  real  estate, 
dworibed  in  said  deed,  to  secure  the  payment  of  the  cost  of  the 
erection  of  the  railroad  and  bridge,  described  in  the  mortgage* 
The  amount  or  sum  which  the  mortgage  deed  was  given  to 
secure,  and  which  was  a  lien  upon  the  land,  was  to  be  ascer- 
tained by  the  award  of  two  persons,  one  to  be  chosen  by  the 
parties  thereto  of  the  first  part,  and  the  other  by  the  parties 
thereto  of  the  second  and  third  parts,  with  power  to  said  per- 
sons, if  they  disagreed,  to  choose  a  third  person,  and  the  said 
referees,  or  a  majority  of  them,  taking  the  data  as  stated  in  the 
deed  as  their  rule  or  guide,  were  to  make  out  their  award  or 
Taluation  of  said  road  in  writing,  and  return  the  same  to  the 
parties,  or  their  representatives,  within  thirty  days  after  their 
appointment.  It  is  clear  from  a  fair  interpretation  of  this  con- 
tract that  this  mortgage  is  a  security  and  lien  for  the  amount  of 
an  award  thus  made,  and  for  nothing  more.  We  have  before 
said,  that  the  reward  relied  on  in  this  case,  and  for  the  payment 
of  which  the  bill  claims  a  decree  for  the  sale  of  the  mortgaged 
premises,  is,  for  the  reasons  before  stated,  a  nullity.  What 
relief,  then,  can  a  court  of  equity  afford  in  this  case,  and  pre- 
serve the  lien  ?  A  court  of  equity  can  not  order  or  decree  the 
appointment  of  other  and  different  arbitrators.  This  would  be 
to  make  a  new  contract  for  the  parties,  when  the  prayer  of  the 
bill  is  for  a  decree  for  the  specific  performance  of  the  contract 
set  forth  in  the  bill.  If  a  court  of  equity  were  to  ascertain  the 
amount  of  advances  made  in  the  construction  of  the  road  and 
bridge,  it  would  not  be  in  accordance  with  the  contract;  for  by 
the  contract  the  parties  have  agreed  that  the  ascertainment  of 
the  amount  for  which  the  mortgage  is  to  be  a  lien,  is  to  be  made 
by  persons  of  their  own  choice.  The  parties  having  stipulated 
the  mode  by  which  the  amount  to  be  a  lien  on  the  land  shall  be 
ascertained;  a  court  of  equity  has  no  jurisdiction  to  compel 
the  parties  to  adopt  any  other  mode:  Vide  Agar  v.  Macleleu), 
2  Sim.  &  Stew.  418;  Street  v.  Bigby,  6  Ves.  815;  Oreenaway  v. 
Adams,  12  Id.  400.  Against  this  doctrine,  much  reliance,  in 
the  argument,  was  placed  on  the  case  of  Chedyn  v.  DaJby,  2  You. 
&  Coll.  170.  We  have  examined  this  case  with  care  and  interest, 
to  learn  if  it  warranted  the  conclusion  deduced  from  it,  but  in 
vain.* 

This  was  an  application  for  the  reconveyance  of  premises  mort* 
gaged  for  the  security  and  payments  of  certain  accounts,  to  be 
ascertained  by  arbitration,  which  failed,  by  reason  of  the  death 
of  the  arbitrator.     *'  What  is  now  to  be  done?"  says  Alderson, 
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B.  ''Here  ihe  arbitratiozi  originallj  agreed  on,  has,  by  the 
death  of  the  arbitrator  and  umpire,  been  wholly  fruBtrated/' 
''Here''  (says  the  court),  "the  plaintiff,  CfaeslyQ,  comes  into 
equity  to  ask  relief,  and  before  he  can  obtain  that  relief  he  most 
of  course  perform  what  the  court  shall  deem  to  be  equitable, 
that  is  to  say,  the  substance  of  his  agreement."  In  the  case 
of  Cheslyn  y.  Datby,  there  was  an  agreement  for  a  specific  mode 
of  ascertaining  the  balance  due;  that  mode  failed  by  events  oyer 
which  the  parties  had  no  control.  *  *  But,"  says  the  court, ' '  if  Mr. 
Cheslyn  has  admitted  that  there  is  a  balance  due,  and  has,  by  a 
deed  executed  under  such  circumstances,  as  that  it  ought  to  be 
enforced,  agreed  that  his  estate  shall  be  subject  to  alien  for  thai 
balance,  why  am  I  to  decree  a  reconveyance  of  the  estate,  with- 
out compelling  him  to  fulfill  that  part  of  his  agreement?"  The 
case  was  for  this  reason  referred  to  the  master  that  he  should 
take  the  account  and  ascertain  the  balance.  The  case  we  are 
called  upon  to  decide,  differs  in  this  controlling  particular,  from 
the  case  of  Chedyn  v.  Balby;  the  latter  case  was  an  application  to- 
a  court  of  equity  for  a  reconveyance  of  mortgaged  premises,  the 
reference  to  ascertain  the  balance  due  having  failed,  by  reason  of 
the  death  of  the  arbitrator.  This  case  is  an  application  by  the 
mortgagees  to  a  court  of  equity,  to  enforce  the  specific  perform- 
ance of  a  contract,  by  the  payment  of  a  sum  of  money;  to  be 
ascertained  and  determined  by  the  award  of  arbitrators,  to  be 
chosen  by  the  parties,  in  the  mode  and  upon  the  data  prescribed 
in  the  mortgage  deed;  but  we  have  seen,  that  there  is  no  award 
in  this  case  which  the  court  can  enforce.  If  this  were  an  appli- 
cation by  the  mortgagors,  for  a  reconveyance  of  the  mortgaged 
premises,  upon  the  ground  that  there  was  no  legal  and  valid 
award  by  reason  of  the  improper  course  and  acts  of  the  arbitra- 
tors, the  answer  would  be  true,  but  you  shall  do  equity  before 
you  receive  equity;  and  we  will  have  an  ascertainment  of  the 
value  of  the  railroad  and  bridge,  as  stipulated  in  your  contract, 
and  you  shall  pay  the  amount  thus  ascertained,  before  we  grant 
you  the  relief  asked.  In  this  case,  although  we  are  of  the  opin- 
ion, that  the  court  did  not  err  in  not  granting  to  the  complain- 
ants the  relief  sought  by  the  bill,  yet  inasmuch  as  there  i» 
nothing  in  the  record  to  show,  that  the  vices  in  the  award  were 
at  the  instance  or  by  the  procurement  of  the  appellants,  we 
think  the  court  below  did  err  in  not  dismissing  the  bill  without 
prejudice,  and  fc:*  this  reason  we  reverse  the  decree  of  the  county 
court,  with  costs,  to  the  appellants,  and  will  sign  a  decree  die- 
missing  the  bill  without  prejudice  and  without  costs. 
Decree  reversed  and  bill  dismissed  without  prejudice. 
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HoncB  cv  PiMWiiittiWB  BiPiiKM  Absrbaiohi  IB  Hbobbbabt,  ct  Um 
wnttdfaToidt  Mmmdwfw.  jyarrh^  35  Am.  Dge,  587.  The  prinoipal  eate  wm 
cited  on  this  pdnt  fai  Toimg  t.  BeywoUtM^  4  Md.  88L 

MnooHDUOK  OH  Past  or  ABBmuTOBa^  award  may  he  impeabhed  fagr 
ahowing:  PletutmU  ▼.  i?OM»  1  Am.  Deo.  449;  Alkeny.  BoUn,  2  Id.  000;  Jooa* 
%i»T.  Dofme^  14 Id.  768;  ^ksiijmmt.  YTeftd,  29Id.  274. 

The  question  whether  an  award,  made  without  giving  to  the  partiea  notice 
«f  the  time  and  place  of  hearing,  is  Toid,  was  diseassed  in  a  note  to  Anewlbi^f 
T.  HatriMt  85  Am.  Deo.  591.  Since  writing  that  note  the  qn^tion  has  been 
piesented  to  and  determined  l^  the  snpreme  court  of  Oslifomia,  in  the  case 
of  OmrtU  A  OlwUe  ▼.  The  CUy  i^  SaanmaUo^  decided  Angost  28»  1883.  This 
court  foUows  the  doctrine  of  EknendarfY.  HarrU  and  declares  sach  awards 
Told.  The  jndge  who  wrote  the  opinion  says  that  the  authority  of  the  arht* 
tcators  is  limited  by  the  terms  of  the  sahmission;  and  that  oiie<rf  the  implied 
tenns  of  ereiy  sahndssion  is  that  the  arintiatow  shall  not  ptocsed  witeal 
aatice  to  the  parties  and  afltedigg  thsm  uk  lyiwrUiHity  to  be  hsiwL 
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JvMaaaasum  ov  8tasb  Ooubiib  is  Liiiitbd  m  BxAn  LmB. 
Floom  SsBTiD  on  Pabtt  without  ths  Stati  hat  no  greiAar  eflbel^  it 
tMUDB,  than  knowledge  brought  home  to  him  in  any  other  way, 

JUDOMBMT   AOAINBT    NoV-BESIDBMT,  WHXRS    JUBISDIOnOV   WAB   OBTAOnDI 

BT  Attachmicmt  of  property  within  the  state,  and  the  record  shows  thai 
notioe  of  the  pendency  of  the  suit  was  afterwards  given  to  the  defend- 
ant by  senrice  of  process  npon  him  without  the  state,  is  of  no  efifoot  oat* 
side  the  state,  unless  the  reoord  discloses  an  effectual  attachment. 

flQBMAL  Ain>  NoxnrAL  Attagemsnt  or  Pbopebtt  or  Non-bjesident,  is 
not  sufficient  to  give  a  state  court  jurisdiction  to  render  a  judgment 
against  such  non-resident  which  will  be  enforced  in  another  state. 

BsruBir  or  Attaohuent,  against  Non-bbsidxnt,  or  Abtigles  "  Set  Oxrf* 
by  plaintiff  as  the  defendant's  property,  there  being  no  other  evidenoa 
than  the  retain  that  they  were  his  property,  and  the  articles  being  of 
•mall  value,  is  not  sufficient  to  give  the  oonrt  jurisdioUon  to  render  a 
Judgment  enforceable  outside  the  state. 

Debt  on  a  judgment  recoyeied  in  Bhode  Island.  The  facta 
agreed  on  appear  from  the  opinion.  The  court  directed  judg- 
ment for  the  plaintiff^  and  the  defendant  filed  exceptions. 

T.  O.  Coffin,  lor  the  plaintiff. 

H.  JET.  Fuller  and  R.  F.  Fuller,  for  the  defendant. 

Bj  Oonrty  Fobbbb,  J.  This  is  an  action  of  debt  upon  a  judg- 
ment rendered  in  the  court  of  common  pleas  for  the  connly  of 
ProTidence,  in  the  state  of  Bhode  Island.  The  action  npon 
which  that  judgment  was  rendered  was  commenced  in  1883;  the 
defendantfi  hare  always  resided  within  this  commonwealth;  they 

U7 
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^ere  not  served  mth  process  within  the  state  of  Bhode  Island; 
they  never  appeared  to  the  action,  and  judgment  was  finally 
rendered  against  them  upon  default.    At  the  May  term,  1833, 
the  couii  ordered  notice  of  the  pendency  of  the  suit  to  be  given 
to  the  defendants,  at  least  thirty  days  before  the  then  next  term. 
The  notice  was  not  given,  and  the  action  was  continued  under 
similar  orders  of  notice,  until  1836.     In  October,  1836,  notice 
was  served  upon  the  defendants  within  this  commonwealth,  by 
the  sheriff  of  Nantucket.     Upon  the  original  writ,  the  officer 
returned  that  he  had  made  service  as  follows,  viz.,  by  "  attach* 
ing  one  pair  of  can-hooks  set  out  to  me  by  the  plaintiff  as  the 
property  of  the  defendants,  and  have  left  a  true  and  attested 
copy  of  this  writ,  with  my  doings  thereon,  with  Peter  F.  Ewer, 
he  being  in  possession  of  the  same."    It  is  agreed  that  these 
proceedings  were  conformable  to  the  laws  of  Bhode  Island; 
and  the  question  is,  whether  a  judgment  obtained  in  this  man- 
ner, in  another  state,  can  be  enforced  within  this  commonwealth. 
The  counsel  for  the  plaintiff  contends  that  the  court  had  juris- 
diction of  the  cause,  and  if  they  had  jurisdiction  of  the  parties, 
the  judgment  is  conclusive;  and  that,  it  appearing  by  the  record 
that  the  defendants  had  notice,  they  are  precluded  or  estopped 
from  denying  the  validity  of  the  judgment.     In  support  of  his 
views,  as  to  the  conclusiveness  of  the  judgment,  he  has  referred 
the  court  to  a  dictum  of  Parker,  C.  J. ,  in  the  case  of  Ball  v. 
Williams,  6  Pick.  239  [17  Am.  Dec.  356]:  "If  it  appeared  by 
the  record  that  the  defendant  had  notice^  etc.,  we  are  inclined 
to  think  that  it  could  not  be  gainsaid."    The  chief  justice  no- 
where defines  the  description  of  notice  to  which  he  refers;  but 
he  is  speaking  of  legal  proceedings,  and  it  may  be  inferred  from 
the  context,  that  he  referred  to  a  legal  notice;  such  a  notice  aa 
a  court  is  competent  to  direct,  and  which  can  be  served  within 
its  jurisdiction. 

In  this  sense,  the  language  of  the  chief  justice  is  consistent 
with  a  subsequent  decision  in  the  same  volume.  Woodward  v. 
Tremere,  6  Pick.  354,  in  which  it  was  held,  that  knowledge  of 
the  pendency  of  a  suit  is  not  sufficient  without  service  of  pro- 
cess or  an  appearance.  The  jurisdiction  of  state  courts  is  lim- 
ited by  state  lines,  and,  upon  principle,  it  is  difficult  to  see  how 
the  order  of  a  court,  served  upon  a  party  out  of  the  state  in 
which  it  is  issued,  can  have  any  greater  effect  than  knowledge 
brought  home  to  the  party  in  any  other  way.  In  the  present 
case-,  although  the  record  states  that  personal  notice  was  given, 
Ti^t  it  also  discloses  the  manner  in  which  it  was  given;  there  is 
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nothing  in  the  record  inconsistent  with  the  facts  agreed;  and, 
indeed,  the  facts  may  be  gathered  from  the  record  itself.  Bat 
without  deciding  what  effect,  if  any,  is  to  be  given  to  such  a  no- 
tice and  record,  whenever  it  appears  that  the  court  obtained 
jurisdiction  of  the  cause,  by  an  effectual  attachment  of  property, 
we  are  satisfied  that  if  the  record  does  not  disclose  such  an  at- 
tachment, no  effect  ought  to  be  given  to  the  judgment  out  of  the 
state  in  which  it  is  rendered.  Were  it  otherwise,  the  local  1^- 
islation  of  any  one  state  might,  indirectly,  compromise  the  in- 
terests of  the  inhabitants  of  all  the  other  states,  although  they 
were  never  within  its  limits,  and  never  held  property  under  ite 
jurisdiction.  The  only  evidence  that  the  defendants  had  prop- 
erty in  the  state  of  Bhode  Island,  is  to  be  found  in  the  return 
upon  the  writ.  The  property  returned  as  attached  is  of  little 
value,  and  the  officer  does  not  assume  the  responsibility  of  re- 
turning it  as  the  property  of  the  defendants.  He  returns  that 
it  was  set  out  to  him  by  the  plaintiff  as  the  property  of  the  de- 
fendants. At  best,  the  return  discloses  merely  the  acts  or  dec- 
larations of  the  plaintiff,  which  ought  not,  in  any  manner,  to 
prejudice  the  interests  of  the  defendants.  The  return  may  be 
literally  true,  and  the  defendants  may  not  have  been,  and  prob- 
ably they  were  not,  the  owners  of  the  property  attached.  We 
consider  this  attachment  to  be  formal  or  nominid  only,  sufficient* 
perhaps,  to  give  the  courts  of  that  state  jurisdiction,  according  to 
their  laws,  and  to  authorize  them  to  render  a  judgment,  but  not 
of  such  a  character  as  to  justify  this  court  in  enforcing  the  judg- 
ment against  the  defenduits. 

JuDOMEHTB  ov  SiSTXB  Statx:  Soo  McLuTt  Y.  Btncum^  40  Am.  Dec.  437; 
JTopier  ▼.  Qidiert,  Id.  613;  PdUm  y.  PltUner,  42  Id.  197;  UTeufComb  v.  Peck, 
44  Id.  340;  Wood  v.  WaUeimon,  Id.  6&2;  Wdeh  v.  Syhea,  Id.  689;  Gay  v. 
Lhydf  46  Id.  499,  and  the  notes  thereta  Aa  to  the  validity  of  a  judgment 
against  a  non-resident  foonded  on  attachment  and  notice  by  publication,  see 
WiUiama  y.  Prttton,  20  Id.  179;  SUurbuck  v.  Murray,  21  Id.  172;  OUman  v. 
Tlwmp9(m,  34  Id.  714;  Dearing  v.  Bank  of  Oharleaton,  anie,  300.  See  also  the 
note  to  Flint  Rwer  etc  Co.  y.  FoOer,  ante,  248.  A  judgment  of  a  sister  state  is 
not  entitled  to  full  faith  and  credit  unless  the  jurisdiction  is  unimpeached 
and  unimpeachable:  Haggerty  y.  Amory,  7  Allen,  459.  That  the  defendant 
was  a  non-reeident  and  was  not  served  and  did  not  appear,  is  a  sufficient  de- 
fense in  an  action  on  the  Judgment  in  another  state;  BUadl  v.  Whedock,  11 
Coah.  279;  Odom  v.  Dmny,  16  Gray,  116.  A  judgment  against  a  resident^ 
the  reoord  showing  perBonal  service,  in  a  court  of  competent  jurisdiction  is 
conclusive,  and  he  can  not  impeach  it  on  removal  to  another  state  by  show* 
ing  that  there  was  no  service  or  that  service  was  fraudulently  obtained  s 
Brainard  v.  Fowier,  119  Mass.  265.  Where  a  non-resident  is  within  the 
state,  however  transiently,  and  the  process  is  served  on  him,  he  is  bound  by 
the  judgment:  Mowry  v.  Chage,  100  Id.  85;  Peabody  v.  ffamitton,  106  Id* 
SSls  all  citing  the  principal 
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Wheeney  v.  Walsh. 

U  Oonmrai  tt.] 

DBcnun  nr  bbm  or  ADMntAi/nr  Goubt  is  Bivdzho  on  all  tibe  woM, 
Dicnn  OF  Uritbd  States  Dsstbict  Ck>uBT  FoBnomro  CkwDS  ab  Shoo* 
GLID  withoot  paymeat  of  duties,  after  doe  notioe  l^  pttblicmtiop,  is  eoo- 
elosiye  eridence  in  an  action  by  a  purchaser  of  the  goods  from  the 
importer  to  reoover  back  the  purchase  money,  that  such  goods  wen 
lisble  to  seizure  when  imported  and  at  the  time  of  ssle. 

Absumpstf  in  the  common  pleas.  The  plaintiff  had  Terdioiy 
whereupon  fhe  defendant  filed  exceptions  to  oertain  rulings  of 
the  oourty  which,  together  with  the  material  facts,  aie  stated  in 
the  opinion. 

E.  D.  Bokier,  for  the  defendant. 

R.  BanUndfjun.,  and  D.  JET.  ifoson,  for  the  plaintiff. 

By  Court,  Wilds,  J.  This  was  an  action  of  assompsity  to  r»- 
cover  back  the  pnichase  money  paid  by  the  plaintiff  to  the  de- 
fendant, on  the  purchase  of  certain  cigars  alleged  to  haTe  been 
smuggled,  and  liable  to  seizure,  at  the  time  of  the  purchase. 
It  appeared  in  evidence,  by  a  copy  of  the  record  of  the  district 
court  of  the  United  States,  that  the  said  cigars  were  seised,  and 
condemned,  and  decreed  forfeited,  by  said  court;  and  it  was 
thereupon  ruled  by  the  presiding  judge,  that  the  record  was 
conclusiTe  evidence  of  whatever  was  in  issue  in  that  case,  and 
was  binding  on  all  parties  who  could  be  affected  by  the  decision; 
and  that  evidence  to  prove  that  the  cigars  were  not  smuggled 
was  incompetent.  The  defendant's  counsel  excepted  to  this 
ruling;  but  we  are  all  of  opinion  that  the  exception  can  not  be 
sustained.  It  is  a  well-established  principle,  that  the  senteniee 
or  decree  of  a  court  of  admiralty  and  maritime  jurisdiction,  tn 
rem,  is  binding  on  all  the  world  as  to  the  points  in  issue  and 
judgment  thereon:  PenhaUow  v.  Doane,  8  Dall.  86.  It  was  ob- 
jected, that  there  was  no  evidence  to  prove  that  the  defendant 
knew  of  the  proceedings  in  the  district  court,  further  than  was 
furnished  by  the  record  thereof;  and  no  further  evidence,  as  we 
think,  was  necessary.  Public  notice  was  ordered,  and  due  ser- 
vice made,  according  to  law  in  such  cases;  and  all  persons  in- 
terested are  presumed  to  have  notioe  of  the  pendenoy  of  the 
suit:  The  Mary,  9  Oranch,  146;  The  Mary  Ann,  1  Ware,  lOA. 
It  was  also  objected,  that  although  the  decree  of  forfeiture 
might  be  conclusive  evidence  to  prove  that  the  cigars  were  lia- 
ble to  forfeiture  at  the  time  of  the  decree,  or  that  of  filing  the 
information,  yet  it  was  no  proof  that  they  were  liable  to  seimre 
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at  tbe  time  of  the  sale.  But  there  seems  to  be  no  foondation 
for  this  argument.  The  information  alleges  that  the  cigars 
were  imported  into  the  United  States  oontrazy  to  law,  and  -weace 
unladen  at  the  port  of  Boston  irithout  a  permit,  etc.  This  leas 
the  sole  charge  upon  which  the  cigars  were  condemned  and  de- 
clared forfeited;  and  as  the  sale  and  delivery  were  after  the 
importation,  the  cigars  consequently  must  have  been  liable  to 
seizure  at  the  time  of  the  sale. 
Exceptions  orerruled. 


jyECBMM  nr  AniOBAunr,  OmummvaiuBM  or:  See  VtrnderlkewMi  r.  UMti 
In$.  Co.,  1  Am.  Dea  180;  OnmtUhi  t.  BaU,  2  Id.  876;  Stewart  ▼.  ITamer, 
Id.  61;  WUUanuon  ▼.  Tmma,  Id.  654;  Brwm  t.  Unhn  Ina.  Cow,  4  Id.  097| 
Baxter  ▼•  New  Emffamd  Ina.  Co.^  Id.  125;  Ekmqm  t.  Pcylewin,  6  Id.  705| 
BourU  y.  Cfraaberrp^  9  Id.  689;  CfueMt  ▼.  XovMona  Im.  Gx,  16  Id.  199| 
OceoM  Ine.  Co.  t.  iVcMcfa^  19  Id.  540;  Tkom  ▼.  Soathard,  26  Id.  467;  8ca$et 
T.  Boymore,  47  Id.  61& 

JuDemom  nr  vmm  Gbmxballt:  See  tbe  note  to  FUni  Biwer  «l&  Gx  t* 
JMer,  flmte,  248.  In  AO^  t.  JEbMtemJ{.J{.  Co.,  98  MaM.  440,  it  is  Mid,  oiting 
the  prindpel  case,  that  «n  adjudication  in  rem  after  pabUoatkm  of  notioe  is 
binding  and  oondnaiTB  whether  the  parties  appear  or  not,  bat  that  this  effbot 
is  dne  to  the  faet  that  thej  are  thns  made  parties,  and  that  withoat  an  oppor* 
tnnity  to  be  heard,  snoh  an  adjndioation,  howvsg  It  may  afibol  tiie  ree^  doss 
aol  ooBdnde  the  parties. 


ClOonon^nj 
UxaQDiTOCAL  Fiumani  bt  LnoLTsn  so  Fat  SttOBABoaD  Dm 
is  neosssaiy  to  xerhre  it. 

Patkist  Of  KofEi  BT  InoLTsn  Aim  Disqbabgb  Is  boI  ssfMsnt 
erldnoe  of  s  distinct  and  nneqfoiyocal  promise  to  pay  tlie  vasUhiSb  so  as 
to  rsrlTe  the  debt. 

A0BIID  statement.  The  defendant  lumng  made  a  oerfadn 
note  to  the  plaintiff,  was  afterwards  duly  adjudged  an  inaolTent 
and  difloharged,  the  note  not  being  presented  or  prored  against 
Usestate.  After  his  discharge  he  made  a  partial  payment  which 
was  duly  indorsed  on  the  note,  and  the  question  was  whether  this 
was  saffldent  to  rerive  the  debt  Judgment  for  tbe  deCendant 
In  the  common  pleas,  and  the  plaintiff  appealed. 

W.  J.  Hubbard,  for  the  phuntifll 

O.  A.  Wdch,  for  the  defendant. 

'Bj  Ckmrt,  ICbrukv,  J.    The  onlj  question  in  fids  osaa  1|» 
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wheiher  a  jury  ought  to  infer,  from  the  facts  agreed,  that  the 
defendant  has  made  such  an  acknowledgment  or  promise  as 
binds  him  to  pay  the  sum  which  remains  unpaid  on  his  note. 

The  plaintiff's  counsel  rely  on*  the  effect  given  to  part  pay- 
ment, in  taking  a  case  out  of  the  operation  of  the  stakite  of 
limitations,  and  insist  that  the  same  effect  should  be  given  to 
the  payment  made  in  this  case.  The  only  authorify  cited  which 
tends  to  support  this  position  is  Alsop  r.  Broum,  1  Doug.  192, 
where  Lord  Mansfield  is  reported  to  have  said,  that  if  a  certifi- 
cated bankrupt  had  paid  interest  on  his  bond,  "he  might  be 
liable,  as  on  a  new  contract,"  to  pay  the  principal.  But  it  was 
afterwards  held  by  Lord  Ellenborough  that  in  a  suit  on  a  new 
promise,  made  by  a  bankrupt,  to  pay  a  debt  from  which  he  had 
been  discharged,  the  plaintiff  must  prove  a  distinct  and  un- 
equivocal promise  to  pay  it:  Lynbuy  v.  Weightmany  5  Esp.  198; 
Fleming  v.  Edyne,  1  Stark.  370.  And  so  the  recent  English  writ- 
ers state  the  law  to  have  been,  before  the  statute  6  Geo.  IV. ,  c.  16, 
sec.  131,  required  such  promises  to  be  in  writing,  and  signed  by 
the  x>arty ,  or  by  some  person  thereto  authorized  by  him  in  writing: 
Esp.  on  Bankrupt  Laws,  340;  1  Cooke's  Bankrupt  Laws,  8th  ed., 
504;  Wilkinson  on  Lim.  152;  1  Steph.  N.  P.  148.  The  same  strict 
rule  of  proof  is  applied  to  new  promises  alleged  to  have  been 
made  by  discharged  insolvent  debtors:  Mwcldow  v.  SL  Oeorge, 
4  Taunt.  613;  Brook  v.  Wood,  13  Price,  667;  Dupuy  v.  Stoari,  8 
Wend.  139;  Moore  v.  Viele,  4  Id.  422.  We  think  this  is  a  fit 
and  salutary  rule,  and  that  it  must  be  applied  to  the  case  before 
us.  It  therefore  follows,  that  a  jury  ought  not  to  infer,  from 
the  mere  fact  that  the  defendant  paid  part  of  his  note  to  the 
plaintiff,  and  indorsed  thereon  the  sum  paid,  that  he  made  a 
distinct  and  unequivocal  promise  to  pay  the  rest  of  it.  Part 
payment  is  not  of  itself  conclusive,  even  to  take  a  case  out  of 
the  statute  of  limitations.  The  circumstances  that  attend  such 
a  payment  may  wholly  disprove  a  promise  to  pay  any  more: 
Wainman  v.  Kynman,  1  Welsh.  Hurlst.  &  Q-.  118. 

Judgment  for  the  defendant. 


■  Pbomise  to  Pat  Dsbt  Disosabgbd  bt  Bankbuttot:  See  StajfML  v.  Baam^ 
S7  Am.  Dec.  306;  BJomc  v.  Banhs^  43  Id.  175;  Fanhifr9  and  Meehtmie$  ▼• 
Flintf  44  Id.  351,  and  cases  cited  in  the  notes  thereto.  A  distinct  and 
unequivocal  pronuse  is  necessary:  John  v.  Stephemon,  90  IlL  83;  WUHams  v. 
Bugbee,  6  Cush.  420.  A  mere  expression  of  intention  to  pay  without  a  di»- 
tinct  promise  is  not  enough:  United  Society  v.  WinUey,  7  Gray,  461.  Nor  Is 
a  part  paymenc  sufficient:  Cambridye  Institution  y.  LttU^fieldy  6  Gdih.  81S| 
all  citing  the  prindpal 
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FuRNESs  V.  Fox. 

[1  CUSHZNO,  134.] 

Leoact  is  Vested  if  Time  of  Payment  is  Mbbelt  Postpomkd,  and  \% 
appears  to  be  the  testator's  intention  that  his  bounty  shall  immediately 
attach;  otherwise  if  the  time  is  annexed  to  the  sabetanoe  of  the  gift. 

Legacy  is  Vested  Which  is  Givbn  to  Legatee,  "if  He  shall  Abbivb  to 
THE  Age  of  twenty -one  years,  then  to  be  paid  over  to  him/*  eepeoially 
where  the  rest  of  the  estate  is  devised  without  limitation  oyer  as  to  the 
legacy,  and  the  executor  having  paid  the  legacy  to  the  legatee's  guard- 
ian, can  not  recover  it  back  on  the  death  of  the  legatee  under  age. 

Assumpsit  in  the  common  pleas,  to  recover  back  a  certain 
legacy,  which  the  plaintiff,  as  executor  of  William  Furness,  had 
paid  to  the  defendant,  as  guardian  of  John  William  Fumess, 
deceased,  the  said  John  William  having  died  under  age,  after 
payment  of  the  legacy.  The  only  question  was,  whether  the 
legacy  was  vested.  The  terms  of  the  will  sufficiently  appear 
from  the  opinion.  The  court  below  held  the  legacy  contingent. 
Yerdict  for  the  plaintiff.     Exceptions  by  the  defendant. 

J.  Field,  for  the  defendant. 

8.  E.  Sewall,  for  the  plaintiff. 

By  Court,  Metcalf,  J.  The  sole  question  raised  by  these 
exceptions  is,  whether  the  legacy  to  the  defendant's  ward  was 
vested  or  contingent.  The  testator's  words  were  these:  ''  I  g^ve 
and  bequeath  to  my  grandson,  John  W.  Furness,  son  of  my  son 
John  C.  Furness,  deceased,  j&ve  hundred  dollars,  if  he  shall 
arrive  to  the  age  of  twenty-one  years,  then  to  be  paid  over  to 
biTTi  by  my  executor."  The  rule  on  this  subject  is  plainly  stated 
in  many  judicial  opinions  and  elementary  books,  and  the  only 
difficulty  is  in  a  right  application  of  it  to  particular  cases.  In 
3  Wooddeson,  512,  the  rule  is  well  expressed  as  follows:  "If 
the  time  of  payment  merely  be  postponed,  and  it  appear  to  be 
the  intention  of  the  testator  that  his  bounty  should  immediately 
attach,  the  legacy  is  of  the  vested  kind;  but  if  the  time  be 
annexed  to  the  substance  of  the  gift,  as  a  condition  precedent, 
it  is  contingent,  and  not  transmissible."  See  also  Godolphin, 
pt.  3,  c.  17,  sec.  11;  1  Boper  on  Leg.,  c.  10,  sec.  2.  We  have 
therefore  only  to  inquire  whether,  in  the  case  before  us,  the 
words,  **  if  he  shall  arrive  at  the  age  of  twenty-one  years,"  re- 
late to  the  words  which  precede,  or  to  the  words  which  follow 
them;  or,  in  other  language,  whether  the  arrival  of  the  legatee 
at  the  age  of  twenty-one  years  is  a  condition  precedent  to  the 
gift  of  the  money,  or  only  to  the  payment  of  it  into  his  handa. 
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And  we  are  of  opinion  that  the  testator  meant  to  make  an 
immediate  bequest  to  the  grandson  as  the  representative  of  his 
deceased  father,  but  that  the  monej  should  not  go  into  his 
hands  during  his  minority.  This  seems  to  us  to  be  the  most 
natural  construction  of  the  mere  words  of  the  bequest,  although 
the  testator's  meaning  is  obscured  by  the  unfortunate  collocation 
of  those  words,  and  the  inartificial  punctuation  of  the  sen- 
tence. We  are  somewhat  confirmed  in  this  construction  by  the 
only  other  devising  clause  in  the  testator's  will.  After  the  be- 
quest to  his  grandson,  he  gave  all  the  residue  and  remainder  of 
his  property  to  his  five  children  who  were  then  alive,  to  be 
equally  divided  among  them,  without  any  limitation  over,  by 
express  mention,  of  the  five  hundred  dollars,  in  the  event  of  his 
grandson's  dying  under  age.  It  is  true  that  this  residuary 
clause  would  have  passed  to  the  five  children  the  money  be- 
queathed to  the  grandson,  if  the  legacy  to  him  had  failed  of 
effect;  but  it  is  hardly  probable  that  the  testator  knew  that  such 
would  be  its  legal  operation. 

The  exceptions  do  not  show  who  is  entitled  to  the  money  in 
question,  since  the  decease  of  the  legatee;  but  they  do  show 
that  the  plaintiff,  as  executor,  has  no  claim  to  it. 

New  trial  ordered. 


Vested  Lsoaot,  What  CoNSTiruTES:  See  King  y.  King,  37  Am.  Deo. 
i69,  and  cases  cited  in  the  note;  CoUin  v.  Collin,  45  Id.  420;  Ibarley  ▼.  Oil- 
man,  46  Id.  249;  BerUley  v.  Lang,  47  Id.  523.  The  principal  case  is  approved 
on  this  point  in  Eldridgt  v.  Eldridge,  9  Gush.  518;  Bowker  v.  Bcwber^  Id. 
624;  Bowditck  v.  Andrew,  8  Allen,  342.  It  is  cited  also  in  Loring  v.  Socon, 
3  Gush.  467i  a  case  oonceming  the  same  legacy. 


Jennibon  v.  Stafford. 

[1  CUBHnra,  168.] 
PlU>iaSS    OF    FORBBABANCE    TO  SUB  ThIBD  PeBSON  VOB  CbBTADT  TDOI  II 

CoNSiDSBATiON  Sufficient  to  support  a  note. 
Bubbbn  or  Pbovino  Failure  or  Gonsidebatiom  or  Notb  is  on  the  maker. 
Hence,  where  the  consideration  was  a  promise  to  forbear  to  sae  a  third 
person  for  a  limited  time,  the  maker,  relying  on  failure  of  considera- 
tion, must  show  a  suit  brought  against  such  third  person  within  the 
time. 

Abstjmpsit  on  a  promissoiy  note.  Under  certain  instructions, 
sufficiently  appearing  from  the  opinion,  the  jury  in  the  common 
pleas  found  for  the  plaintiff.    Exceptions  by  the  defendant. 
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TT.  Sohier,  for  the  defendant. 
if.  S,  Clarke,  for  the  plaintiff. 

By  Court,  Metcalf,  J.  Though  these  exceptions  are  not 
wholly  free  from  obscurity,  we  understand  that  they  mean  sim- 
ply this:  That  it  was  ruled  by  the  judge,  that  a  promissory  note, 
payable  in  six  months  from  date,  given  in  consideration  of  the 
payee's  promise  to  forbear,  for  six  months,  to  sue  a  third  per- 
son on  a  just  cause  of  action,  is  founded  on  a  valid  and  sufficient 
consideration;  and  that  in  a  suit  by  the  payee  against  the 
maker,  to  recover  the  amount  of  the  note,  the  burden  of  proof 
is  not  on  him  to  show  that  he  has  forborne  according  to  his 
promise,  but  that  it  is  for  the  maker  to  show  that  the  payee  hai| 
not  so  forborne. 

Upon  this  understanding  of  the  exceptions,  we  are  of  opinion 
that  they  can  not  be  sustained.  The  ruling  as  to  the  consideia* 
tion  of  the  note  was  clearly  right:  1  Steph.  N.  P.  255.  And  we 
think  the  ruling  as  to  the  burden  of  proof  was  also  right.  li 
was,  in  effect,  nothing  more  nor  less  than  a  ruling  that,  in  ft 
suit  to  recover  the  sum  mentioned  in  a  promissory  note,  the 
burden  of  proving  a  failure  of  the  consideration  of  the  note  ia 
on  the  maker,  and  not  on  the  payee.  Such  a  note  is  presumed 
to  be  founded  on  a  valid  and  sufficient  consideration,  and  the 
burden  of  proof  is  on  the  maker  to  establish  the  contrary:  Chit. 
on  Bills,  10th  Am.  ed.,  68;  Story  on  Notes,  sec.  181.  A  fortiori, 
we  think,  is  the  burden  on  him  to  show  a  failure  of  the  con- 
sideration. The  argument  of  the  defendant's  counsel  on  this 
point,  would  have  been  conclusive,  if  the  plaintiff  had  brought 
an  action  on  a  promise  by  the  defendant  to  pay  a  sum  of  money 
in  consideration  that  the  plaintiff  ^vDuld  forbear  to  sue  the  de- 
fendant's brother.  In  such  action,  the  plaintiff  must  have 
averred,  and  must  have  proved  in  the  first  instance,  that  he  had 
forborne  according  to  his  promise. 

Exceptions  overruled. 

FoRBKARANCB  AS  CoNSiDEBATiON:  See  PuUiom  V.  Withers,  33  Am.  Dec. 
479;  HorUm  v.  Cook,  36  Id.  151,  and  note;  Brown  v.  Buford,  39  Id.  477;  E^ 
ion  V.  Johnson,  41  Id.  141;  New  Hampshire  Savings  Bank  v.  Colcord,  Id.  685| 
The  principal  case  is  cited  with  approval  on  this  point  in  Ooodman  v.  Simofivds^ 
20  How.  (U.  S.)  371;  Railroad  Co,  v.  National  Bank,  102  U.  S.  43. 

BuRDSN  OF  Proof  as  to  Want  of  Consideration  of  Note:  See  Afor- 
ffon  v.  Yarborough,  33  Am.  Dec.  553.  In  Dtlano  v.  BarUeU,  6  Cash.  367*  il 
is  held  that  where  a  want  of  consideration  Lb  relied  on  as  a  defense  in  an  ac- 
tion on  a  note,  and  evidence  is  introduced  on  both  sides  of  the  question,  the 
burden  is  on  the  plaintiff  to  satisfy  the  jury  upon  the  whole  evidence  as  to 
the  &at  of  consideration.    Referring  t  j  the  opinion  in  the  principal  case,  th« 
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court  say:  "  There  is  a  sentence  in  this  opinion  which  may  be  misandetstood. 
The  judge,  in  delivering  the  opinion,  says:  '  Such  a  note  is  presumed  to  bo 
founded  on  a  valid  and  sufficient  consideration,  and  the  burden  of  proof  is  on 
the  maker  to  establish  the  contrary.'  This  must  be  understood  to  mean,  thai 
the  burden  of  proof  is  on  the  maker  to  rebut  the  prima  fcuie  case  made  by 
producing  the  note,  otherwise  the  prima  fwdt  evidence  will  be  conclusive." 
In  Thayer  v.  Ctmiwr^  5  Allen,  26,  it  is  held,  citing  the  principal  case,  that 
where  a  written  promise  is  given  to  pay  money,  with  a  condition  to  be  void 
on  the  happening  of  a  certain  event,  the  burden  of  proof  is  on  the  maker  to 
■how  that  the  event  has  happened.  The  case  is  cited  also  in  New  Haioen  ete. 
Co.  V.  Hoyden,  107  Mass.  531,  where  the  following  principle  is  stated  and 
applied:  "A  stipulation  that  a  promise  is  not  to  be  binding  upon  the  happen- 
ing of  some  future  event,  is  equivalent  to  saying  that  it  is  defeasible  on  a  con* 
dition  subsequent,  and  the  promisor  must  show  that  the  event  baa  happened." 


Commonwealth  v.  Eastman. 

[1  OmmNO,  189.] 

MonoN  TO  Quash  Indictment  is  Addressed  to  Sound  Disgbetion  of  ths 
court,  and  its  refusal  is  no  ground  of  exception. 

Indiotmsnt  should  not  bk  Quashed  in  Doubtful  Case,  but  only  wbere  its 
insufficiency  is  so  palpable  as  to  satisfy  the  court  that  it  would  not  sus- 
tain a  conviction. 

Lrtbrs  Aodbessed  to  and  Keoeived  by  Party  are  Evidence  against  him, 
only  so  far  as  acted  upon. or  sanctioned  by  him,  and  they  must  in  any 
case  be  clearly  identified  as  having  come  from  his  possession. 

Atfaaisal  of  Inbolvent*s  Estate  Signed  by  Two  Appraisers  is  not  admis* 
sible  as  evidence,  unless  both  are  called  and  sworn  as  to  its  accuracy. 

TuTiMONY  AS  TO  STANDING  AND  Gredit  OF  ACCUSED,  and  as  to  whether  it 
was  such  that  they  could  obtain  goods  on  credit,  is  admissible  against 
them,  under  an  indictment  for  conspiracy  for  obtaining  goods  with  intent 
to  defraud. 

XviDSNCE  OF  Other  Purchases  than  Those  Charged  in  Indictment  foi 
conspiracy  to  cheat  and  defraud  by  obtaining  goods  without  paying  for 
them,  is  admissible  as  tending  to  show  the  intent  with  which  the  acts 
charged  were  done,  but  not  to  prove  the  commission  of  other  offenses 
than  those  charged.  Evidence  is  also  admissible,  for  the  same  purpose, 
in  such  a  case,  of  the  procurement  of  bills  of  lading  for  other  goods  and 
forwarding  them  to  correspondents  with  accompanying  drafts,  before  the 
goods  were  purchased. 

Introduction  of  Testimony  out  of  Usual  Order  is  within  the  disoretion 
of  the  court. 

PERMITTI^G  Public  Prosecutor,  after  Closing  Case,  to  Introduox  Tb- 
timony,  by  cross-examination  of  the  defendants'  witnesses,  for  the  pur- 
pose of  more  fully  proving  certain  facts,  is  not  a  ground  of  exception. 

To  Prove  Genuineness  of  Signature,  Lbttxr-prbss  Copies  of  letten 
found  in  a  party's  letter-book  are  not  admissible  as  standards  of  oompari* 
son,  but  original  signatures  must  be  used. 
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Handwkitino  Used  as  Stakdabi>  fob  Ck)]iFABisoK  must  be  Clbablt 
Pboved  to  be  genuine  by  direct  evidence  of  Bigning,  or  its  equivalent, 
and  opinions  of  witnesses  as  to  its  genuineness  are  not  competent  for  this 
purpose, 

BxnrsAL  to  Put  Case  of  Co-defendant  Fibst  to  Jubt  in  the  progress  of 
a  criminal  trial,  with  a  view  to  acquittal,  so  as  to  make  him  a  witness  for 
the  other  defendants,  is  not  a  ground  of  exception,  being  discretionary 
with  the  court,  and  such  refusal  is  proper  where  there  is  any  evidence 
against  such  co-defendant. 

Qbtajnino  Goods  on  Cbedit  bt  Insolvent,  wtthodt  Disolosino  Insolv- 
enot,  and  without  any  reasonable  expectation  of  being  able  to  pay  for 
them  in  the  usual  course  of  business,  is  not  an  unlavful  act,  so  as  to  be 
the  subject  of  a  conspiracy,  without  proof  of  any  false  pretense  or  acts  of 
intentional  deception,  but  to  make  the  act  unlawful,  the  goods  must  bo 
obtained  without  any  expectation  of  paying  for  them. 

Indictment  fob  Consfibaoy  to  Commit  Common  Law  Offense,  describing 
it  in  general  terms,  is  sufficient. 

Indictment  fob  Conspibacy  to  Do  Act  not  Unlawfitl  by  unlawful  means 
must  set  out  the  means. 

Indictment  fob  Conspibact  to  Do  Wbonoful  Act  in  violation  of  an- 
other's rights,  which  is  a  statutory  but  not  a  common  law  offense,  must 
set  out  the  facts  showing  it  to  be  criminal,  if  no  illegal  means  are  charged. 

WoBDS  "Cheat  and  Defraud''  Do  not  Impobt  Cbime  at  common  law. 

Indictment  fob  Conspibacy  to  "Cheat  and  Defbaud"  One  of  his  goods 
is  insufficient,  unless  it  sets  out  facts  showing  the  proposed  cheat  and 
fraud  to  be  a  statutory  offense. 

Indictment  fob  Conspiracy  to  Get  Possession  of  Goods  wrongfully  asid 
fraudulently,"  under  color  and  pretense  of  buying  the  same,"  without 
showing  the  pretenses  to  be  false,  is  insufficient. 

Indictment  for  conspiracy  to  cheat  and  defraud  certain  per- 
sons of  their  goods.  The  defendants  were  partners  in  trade, 
and  had  taken  the  benefit  of  the  insolvent  laws.  A  few  weeks 
before  doing  so  they  made  extensive  purchases  of  goods  from 
various  persons.  The  purchases  were  ostensibly  for  cash,  but 
the  short  credit  usually  accorded  to  cash  purchasers  was  allowed. 
Most  of  the  goods  were  shipped  to  distant  cities.  The  defend- 
ants never  paid  for  them,  and  shortly  afterwards  became  insolv- 
ent. At  the  trial  in  the  municipal  court  of  the  city  of  Boston  a 
motion  to  quash  the  indictment  was  overruled.  The  defendants 
excepted  to  many  of  the  rulings  on  the  trial,  and  to  the  instruc- 
tions of  the  court,  and,  after  conviction,  moved  in  arrest  of 
judgment.  The  opinion  sufficiently  shows  the  groimds  of  the 
various  motions  and  exceptions. 

O.  Bemis  and  B.  Choate,  for  the  defendants. 

S.  D.  Parker y  for  the  commonwealth. 

By  Court,  Dewet,  J.     An  exception  was  taken  to  the  refusal 
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of  the  nmnicipal  coart  to  sustain  a  motion  to  quash  the  indict- 
ment in  this  case,  on  the  ground,  that  it  sets  forth  no  sufficient 
charge  of  any  criminal  offense.  The  substantial  objections, 
which  were  intended  to  be  raised  by  this  exception,  come  more 
properly  before  us  upon  the  motion  in  arrest  of  judgment,  which 
was  filed  in  this  court  at  the  hearing,  and  will  therefore  be  con- 
sidered under  that  branch  of  the  case.  In  answer,  however,  to 
the  exception  to  the  decision  of  the  municipal  court  upon  this 
point,  it  is  sufficient  to  say,  that  a  motion  to  quash  is  addressed 
to  the  sound  discretion  of  the  court,  in  which  an  indictment  ia 
pending,  and  if  refused,  is  not  a  proper  subject  of  exception. 
Such  a  motion  should  not  be  allowed  to  prevail  in  a  doubtful 
case,  but  only  when  the  insufficiency  of  an  indictment  is  so  pal- 
pable, as  clearly  to  satisfy  the  presiding  judge,  that  a  verdict 
thereon  would  not  authorize  a  judgment  against  the  defendant. 
Waiving  the  further  consideration,  at  present,  of  the  sufficiency 
of  the  indictment,  I  will  proceed  to  notice  the  various  excep- 
tions to  the  admission  of  evidence,  and  to  the  instructions  of  the 
presiding  judge,  as  to  the  facts  necessary  to  be  established,  in 
order  to  authorize  a  verdict  against  the  defendants. 

1.  The  first  exception  relates  to  the  admission  of  certain 
letters,  purporting  to  be  addressed  to  the  defendants  by  certain 
of  their  correspondents,  without  any  proof  being  offered  of  the 
genuineness  of  the  handwriting  of  those  correspondents.  It  is 
left  somewhat  uncertain,  as  to  the  extent  of  the  evidence  on  the 
part  of  the  commonwealth,  to  show  that  these  letters  came  from 
the  possession  of  the  defendants.  If  it  be  true,  as  seems  to  be 
stated  in  the  bill  of  exceptions,  that  the  only  evidence  upon  this 
point  was  that  of  the  messenger,  "  who  could  not  identify  any 
of  the  papers  produced  by  the  assignee  as  those  which  he  had 
taken  possession  of  as  messenger,"  then  clearly  there  was  an 
important  link  wanting  to  complete  the  chain  of  evidence.  The 
testimony  of  the  assignee  was  requisite  to  establish  the  fact,  that 
these  letters  came  from  the  possession  of  the  defendants.  It 
should  have  been  shown,  by  the  testimony  of  the  assignee,  that 
the  letters  and  papers  offered  in  evidence  were  received  by  him 
from  the  messenger;  and  his  testimony  to  such  fact,  together 
with  that  of  the  messenger,  that  all  the  papers  delivered  by  him 
to  the  assignee  were  obtained  from  the  possession  of  the  defend- 
ants, might  well  authorize  the  jury  to  find,  that  the  papers  and 
letters  produced  came  from  the  custody  of  the  defendants; 
although  the  messenger  might  not  be  able  to  identify  the  partic- 
ular papers  thus  offered  in  evidence. 
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The  letters,  however,  if  properly  identified,  would  not  of  them- 
selves authorize  any  inference  against  the  defendants;  they  were 
only  the  acts  and  declarations  of  others;  and,  unless  adopted  or 
sanctioned  by  the  defendants,  by  some  reply  or  statement,  or  by 
some  act  done  in  pursuance  of  their  suggestions,  they  ought  not 
to  prejudice  the  defendants.  Letters  addressed  to  an  individual, 
and  received  by  him,  are  not  to  have  the  same  effect  as  verbal 
communications.  Silence,  in  the  latter  case,  may  authorize  the 
inference  of  an  assent  to  the  statement  made,  but  not  equally  so 
in  the  case  of  a  letter  received,  but  never  answered  or  acted 
upon.  So  far  as  these  letters  might  have  been  shown  by  other 
proof  to  have  been  acted  upon  or  sanctioned  by  the  defendants, 
80  far  they  would  have  been  competent  evidence. 

2.  The  second  exception  relates  to  the  admission  of  a  certain 
paper,  containing  an  estimate  or  appraisal  of  the  assets  of  the 
defendants  made  by  two  persons;  one  of  whom  was  called  as  a 
witness  to  show  the  value  of  the  assets,  and  was  allowed  to  read 
to  the  jury  a  schedule  of  the  same,  on  a  valuation  thereof,  made 
and  signed  by  himself  and  his  associate.  This  paper  was  an 
estimate  made  by  both  the  persons  who  acted  as  appraisers,  by 
him  who  was  not  called,  as  well  as  by  the  witness.  It  was  thus 
a  valuation  made  by  the  former  not  under  oath,  and  should  not 
have  been  admitted  and  read  to  the  jury,  without  first  calling 
him  to  testify  as  to  its  accuracy. 

3.  The  third  exception  relates  to  an  inquiry  put  by  the  attor- 
ney for  the  commonwealth  to  a  witness,  called  by  him,  as  to 
whether  the  standing  and  credit  of  the  defendants  were  such, 
that  they  could  have  bought  goods  on  a  credit.  This  question 
was  objected  to,  but  was  permitted  by  the  court.  We  think  the 
ruling  was  correct,  and  the  evidence  admissible. 

4.  Evidence  of  other  purchases  of  goods  than  those  charged 
in  the  indictment,  made  by  the  defendants  from  other  persons 
during  the  month  of  March,  1844,  under  similar  cii'cumstances 
with  the  transactions  charged  in  the  indictment,  was  admissible 
for  the  purpose  of  showing  the  nature  of  the  business  of  the  de- 
fendants, and  the  extent  of  the  purchases  made  by  them,  and 
also  as  bearing  upon  the  bona  fide  character  of  the  dealings  of 
the  defendants  with  the  particular  individuals  alleged  to  be  de- 
frauded. This  species  of  evidence  would  not  be  admissible  for 
the  purpose  of  showing  that  the  defendants  had  also  committed 
other  like  offenses;  but  simply  as  an  indication  of  their  inten- 
tion in  making  the  purchases  set  out  in  the  indictment.  It  is 
analogous  to  the  proof  of  the  scienter  in  indictments  for  passing 
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coimieifeit  money,  by  showing  that  the  defendant  passed  other 
counterfeit  money  to  other  persons  about  the  same  time.  Such 
eyidence  is  always  open  to  the  objection,  that  it  requires  the  de- 
fendant to  explain  other  transactions  than  those  charged  in  the 
indictment;  but,  when  offered  for  the  limited  purpose  above 
stated — that  of  showing  a  criminal  intent  in  the  doing  of  the 
act  charged  in  the  indictment — ^it  has  always  been  held  admissi- 
ble. In  Rex  Y.  BobertSy  1  Gamp.  399,  such  evidence  was  admit- 
ted as  competent. 

6.  The  evidence  offered  for  the  prosecution,  tending  to  show 
that  the  defendants,  during  the  month  of  February,  1844,  in 
several  instances,  obtained  bills  of  lading  and  forwarded  them 
to  their  correspondents  in  New  York  and  elsewhere,  accom- 
panied by  drafts  thereon,  before  the  goods  described  in  such 
bills  of  lading  were  actually  purchased,  was  admissible  for  the 
reason  given  under  the  head  of  the  fourth  exception,  namely, 
as  having  a  bearing  upon  the  question  of  the  defendant's  inten- 
tion, in  the  transactions  set  forth  in  the  indictment. 

6.  We  perceive  no  objection  to  the  ruling  of  the  court,  permit- 
ting the  attorney  for  the  commonwealth,  after  closing  the  case  for 
the  jirosecution,  so  far  as  the  introduction  of  witnesses  by  him 
was  proposed,  to  cross-examine  witnesses  introduced  by  the  de- 
fendants, for  the  purpose  of  proving  more  fully  the  signatures  of 
certain  papers,  which  had  been  before,  as  was  contended,  insuf- 
ficiently proved.  The  introduction  of  testimony,  even  out  of 
the  usual  order  of  time,  must,  to  some  extent,  be  discretionary 
with  the  presiding  judge;  and  therefore,  a  departure  from  the 
ordinary  practice  (which,  however,  we  do  not  perceive  in  the 
present  case),  would  not  furnish  a  ground  for  exception. 

7.  The  copies  of  letters,  in  the  letter  book  of  the  defendants, 
were  not  admissible  as  competent  standards  of  comparison,  by 
which  to  prove  the  genuineness  of  signatures  to  papers  pro- 
duced on  the  part  of  the  prosecution.  Impressions  of  writings 
produced  by  means  of  a  press,  or  duplicate  copies  made  by  a 
machine,  are  not  admissible  for  this  purpose.  Nothing  but 
original  signatures  can  be  used  as  standards  of  comparison,  by 
which  to  prove  other  signatures  to  be  genuine.  Nor  can  a 
paper,  proposed  to  be  used  as  a  standard,  be  proved  to  be  an 
original,  and  a  genuine  signature,  merely  by  the  opinion  of  a 
witness  that  it  is  so;  such  opinion  being  derived  solely  from 
his  general  knowledge  of  the  handwriting  of  the  person  whose 
signature  it  purported  to  be.  The  evidence,  resulting  from  a 
comparison  of  a  disputed  signature  with  other  proved  signa- 
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tares,  is  not  regarded  as  evidence  of  the  most  satisfactory  char- 
acter, and  bj  some  most  respectable  judicial  tribunals  is  entirely 
rejected.  In  this  commonwealth  it  is  competent  evidence;  but 
the  handwriting  used  as  a  standard  must  first  be  established  by 
clear  and  undoubted  proof,  that  is,  either  by  direct  evidence  of 
the  signature,  or  by  some  equivalent  evidence:  Moody  v.  BoweU, 
17  Pick.  490  [28  Am.  Dec.  317];  Richardson  v.  Newcomb,  21  Id. 
316,  317. 

8.  The  request  of  the  defendants'  counsel,  that  the  case  of 
Townsend  Fondey  should  be  first  put  to  the  jury,  with  instruc- 
tions **  that  there  was  no  evidence  against  him,  and  no  evidence 
to  warrant  his  conviction,"  with  a  view  to  obtain  his  acquittal, 
at  such  a  stage  in  the  trial  of  the  indictment,  that  he  might  be 
used  as  a  witness  for  the  other  defendants,  was,  in  our  opinion, 
properly  refused.  The  submitting  of  the  distinct  case  of  one  of 
several  defendants  to  the  jury,  during  the  progress  of  the  trial, 
is  a  discretionary  power  vested  in  the  presiding  judge,  pecul- 
iarly within  his  province,  and  to  be  exercised  only  upon  his 
views  of  the  evidence.  If  there  is  any  evidence  against  such  de- 
fendant, there  is  no  legal  right  in  the  other  defendants  to  insist 
upon  a  finding  separately  as  to  him,  with  a  view  of  using  him, 

.if  acquitted,  as  a  witness  for  them;  although  the  presiding 
judge  may  strongly  incline  to  the  opinion,  that  the  weight  of 
evidence  is  altogether  in  his  favor.  In  the  present  case,  there 
was  evidence  bearing  upon  Townsend  Fondey,  and  tending  to 
connect  him  with  the  transactions  of  the  other  defendants, 
which  well  authorized  the  presiding  judge  to  refuse  the  motion 
to  put  his  case  to  the  jury  separately. 

9.  The  next  exception,  being  of  a  much  more  general  charac- 
ter, and  directly  affecting  the  question  as  to  what  acts  may  be 
the  subject  of  the  criminal  offense  of  conspiracy,  necessarily  re- 
quires a  careful  consideration  of  the  great  principle,  upon  which 
this  and  similar  cases  are  to  be  tried.  It  was  not  contended  by 
the  prosecuting  officer,  ''  that  the  defendants  had  made  any 
false  representations,  or  practiced  any  artifices  or  deceptive  con- 
trivances, for  the  purpose  of  inducing  the  several  sellers  to  part 
with  their  goods,  or  that  they  obtained  the  goods  by  means  of 
any  such  pretenses,  artifices,  or  contrivances."  The  general 
ground  taken  for  the  prosecution  was,  that  the  alleged  fraud 
and  cheating  of  the  individuals  named  in  the  indictment,  wore 

'^  sufficiently  established  by  showing,  "that  the  defendants  con- 

tinued to  purchase  goods,  after  they  knew  they  had  become  in- 
solvent, without  disclosing  the  fact  of  their  insolvency  to  the 
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sellers,  and  without  having  any  reasonable  expectations  of  being 
able  to  pay  for  the  goods  so  purchased,  in  the  regular  and  ordi- 
nary course  of  their  business."  The  counsel  for  the  defendants, 
on  the  other  hand,  contended  that  in  the  absence  of  all  proof  of 
false  pretenses,  or  of  any  artifices,  or  deceptive  contrivances, 
the  indictment  could  not  be  sustained,  unless  the  jury  should  be 
satisfied,  that  the  defendants  obtained  the  goods,  with  an  in- 
tention not  to  pay  for  them,  which  intention  was  not  inferable 
from  the  mere  fact  of  their  being  deeply  insolvent  at  the  time 
they  made  the  purchases. 

The  jury  were  instructed  "  that  if  they  should  be  of  opinion, 
upon  Uie  evidence,  that  the  defendants  made  any  of  the  pur- 
chases of  goods  alluded  to  in  the  indictment,  at  a  time  when 
they  had  full  knowledge  of  their  insolvency,  without  any  rea- 
sonable expectation  of  being  able  to  pay  for  those  goods,  in  and 
by  means  of  the  fair  and  ordinary  course  of  their  business,  and 
without  making  known  their  situation  to  the  sellers,  every  such 
purchase  was  a  wrongful  act,  which  might  be  the  subject  of  a 
conspiracy."  The  obtaining  of  goods  on  credit,  by  an  insolvent 
person,  without  disclosing  his  insolvency,  and  without  having 
any  reasonable  expectation  of  being  able  to  pay  for  such  goods, 
in  the  ordinary  course  of  business,  was  held  to  be  an  unlawful 
or  wrongful  act,  without  proof  of  any  false  pretenses,  or  any 
acts  of  intentional  deception,  on  the  part  of  the  purchasers. 

We  apprehend  that  this  instruction  was  too  stringent  upon 
the  character  of  such  purchases.  The  provisions  of  the  insol- 
vent laws,  in  reference  to  a  debtor,  who,  knowing  himself  to  be 
insolvent,  makes  payment  in  money,  or  gives  preferences  by 
way  of  conveyances  of  his  property,  to  particular  creditors,  do 
not  make  the  acts  thus  prohibited  crimes,  or  declare  them  to  be 
unlawful,  except  as  frauds  upon  the  insolvent  law  itself;  nor 
do  they  prescribe  any  other  consequences  of  such  acts,  than  a 
forfeiture  of  the  right  of  the  party  to  a  discharge  as  an  insolvent 
debtor.  But  if  acts  of  the  description  stated  are  unlawful,  as 
frauds  upon  the  insolvent  law,  yet  purchases  made,  and  credits 
obtained,  by  one  who  knows  himself  to  be  insolvent,  are  not 
within  the  prohibition.  The  duty  of  an  insolvent  person  to 
abstain  from  making  purchases  on  credit  from  those  who  are 
willing  to  give  him  credit,  is  no  statute  requisition;  nor  is  it  any- 
where enjoined  by  the  insolvent  laws.  It  is  at  most  only  a 
moral  obligation.  Taking  the  strongest  ground  applicable  to 
cases  of  this  nature,  the  true  doctrine  can  not  go  further  than 
this,  that  such  purchases  become  unlawful  when  they  are  made 
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on  a  credit  asked  by  the  buyer,  without  any  expectation  of  ability 
to  make  the  stipulated  payment. 

Mere  inability  to  pay  one's  previous  debts — mere  mercantile 
obligation  not  to  continue  to  trade  after  one  becomes  insolvent — 
the  provision  of  the  statute  that  payments  made  by  a  party 
knowing  himself  to  be  insolvent,  shall  debar  him  from  obtain- 
ing his  discharge — the  further  provision,  that  if  such  payment 
is  made  to  a  creditor  having  like  knowledge  of  the  insolvency, 
it  shall  be  invalid  and  may  be  recovered  back  by  the  assignee 
for  the  benefit  of  all  the  creditors — all  these  considerations  fail 
to  furnish '  any  authority  for  the  doctrine  that  a  purchase  on 
credit,  made  by  an  insolvent  person  under  the  circumstances 
previously  stated,  is  an  unlawful  act,  which,  if  accomplished  in 
pursuance  of  a  concert  or  combination  between  two  or  more 
persons,  without  the  use  of  any  unlawful  means,  would  sustain 
an  indictment  for  a  conspiracy  to  cheat  and  defraud  the  seller. 

The  presiding  judge,  at  the  trial,  repudiated  the  idea  that  it  is 
the  duty  of  a  person  engaged  in  trade  to  resort  at  once  to  pro- 
ceedings under  the  insolvent  laws,  and  to  place  his  afiEairs  in  the 
hands  of  assignees,  upon  ascertaining  that  he  is  indebted  to  a 
larger  amount  than  can  be  realized  from  his  assets.  But,  at  the 
same  time,  he  held  that  the  purchase  of  goods  on  credit  by  an 
insolvent  person,  after  knowledge  of  his  insolvency,  and  with- 
out disclosing  that  fact  to  the  seller,  such  buyer  having  no  rea- 
sonable expectation  of  being  able  to  pay  for  the  goods,  in  the 
regular  and  ordinary  course  of  his  business,  was  an  unlawful  act. 
The  test  here  assumed  is  that  of  ' '  reasonable  expectation"  of 
being  able  to  pay  for  the  goods .  purchased.  This  is  too  severe 
a  test.  It  would  be  hardly  safe  to  take  as  the  standard  of  the 
criminality  or  lawfulness  of  a  commercial  adventure,  after  it  had 
proved  unsuccessful,  the  result  to  which  sober  and  discreet 
minds  would  have  come,  as  to  "the  reasonable  expectation" 
that  could  have  been  entertained  of  a  more  favorable  issue  to 
the  adventure.  Men  of  a  sanguine  temperament,  easily  deluded 
by  new  and  visionary  schemes  of  commercial  speculation,  and 
influenced  thereby  to  avail  themselves  of  that  credit,  which  the 
sellers  of  goods  are  so  lavish  and  improvident  in  extending,  if, 
on  failing  to  pay  for  purchases  thus  made,  they  should  be  strictly 
tried  by  this  rule,  would  be  found  to  have  been  engaged  in  un- 
lawful acts,  and  to  have  been  guilty  of  a  violation  of  duty  to 
their  creditors.  The  more  proper  rule  would  seem  to  be,  that 
the  purchase  of  goods  by  an  insolvent  person,  knowing  himself 
to  be  such,  without  any  expectation  of  paying  for  the  goods, 
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would  be  an  unla\¥f  ul  act^  which  might  be  the  Bubject  of  a  con* 
fipiracj.  The  unlawfulness  of  the  act  consists  in  purchasing 
the  goods  of  another,  and  appropriating  them  to  the  purchaser's 
own  use,  without  expecting  to  pay  for  them.  Nothing  less  than 
this  will  suffice,  if  the  goods  are  purchased  on  a  credit,  and  with 
no  false  pretenses  or  deceptive  contrivances. 

A  very  different  case  would  have  been  presented,  if  the  defend- 
ants had  been  charged  with  fraudulently  obtaining  possession 
of  the  goods,  under  pretense  of  paying  cash  for  them,  upon  the 
delivery;  they  knowing  that  they  had  no  funds  to  pay  with,  and 
appropriating  the  goods  to  their  own  use  in  fraud  of  the  sellers. 
Such  a  case  would  show  a  deceptive  contrivance  or  false  pre- 
tense. The  known  inability  to  pay  for  the  goods  would  render 
the  act  of  the  party  a  fraudulent  and  unlawful  one.  But  when 
the  sale  and  delivery  are  on  a  credit  given  to  the  pariy,  although 
a  short  one,  as  for  three  or  five  days,  the  mere  veant  of  fimda 
and  known  inability  of  the  buyer  to  pay,  at  the  time  of  the 
purchase,  can  not  have  the  like  effect,  as  in  the  case  of  a  purchase 
of  goods  upon  a  representation  that  tho  buyer  will  pay  cash  for 
them  on  delivery.  In  the  former  case,  the  buyer  may  honestly 
and  confidently  expect  to  receive  funds,  in  due  season,  to  meet 
his  engagements;  but  not  so  in  the  latter.  The  court  are  of 
opinion,  that  the  instructions  to  the  jury  upon  this  point  were 
erroneous;  and  that  for  this  and  the  other  causes  already  sug- 
gested, the  verdict  must  be  set  aside,  and  a  new  trial  granted. 

The  defendants  have  also  filed  a  motion  in  arrest  of  judgment, 
which  presents  the  general  question,  whether  this  indictment 
would  be  sufficient  to  authorize  a  judgment  against  the  defend- 
ants, if  the  verdict  were  allowed  to  stand.  As  the  case  has  been 
long  pending,  and  was  fully  argued  upon  this  point,  the  court 
have  also  considered  this  question.  The  indictment  contains 
forty-five  counts  charging  in  various  forms  fifteen  distinct 
offenses.  The  first  count,  which  is  a  form  of  the  indictment 
used  as  to  every  distinct  case,  and  which  was  considered  as  the 
count  that  ought  to  be  sustained,  if  either  was  good,  has  been 
the  subject  of  our  particular  consideration.  This  count  contains 
a  general  charge  of  conspiring  to  cheat  and  defraud  an  individ- 
ual of  his  goods,  without  alleging  any  actual  cheating,  or  the 
use  of  any  false  pretenses  to  effect  the  cheat.  It  sets  forth, 
"  that  the  defendants,  devising  and  intending  one  Philo  S. 
Shelton  to  injure  and  defraud,  on  the  tweniy-sixth  day  of 
March,  a.  n.  1844,  at  Boston  aforesaid,  in  the  county  aforesaid, 
did  unlawfully  conspire,  combine,  confederate,  and  agree  to- 
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gether,  the  said  Shelton  to  injure,  cheat,  and  defraud,  of  his 
property,  goods,  and  chattels." 

Is  this  count,  -which  sets  forth  no  criminal  object  beyond 
what  is  imported  by  the  words  "  cheat  and  defraud,"  and  which 
omits  to  set  forth  any  unlawful  means,  sufficient?  This  pre- 
sents a  question,  which,  so  far  as  we  are  aware,  has  not  been 
directly  settled  by  any  adjudication  of  this  court.  The  general 
principle  applicable  to  criminal  pleading  requires  that  an  indict- 
ment shall  set  forth,  with  technical  particularity,  every  allega- 
tion necessary  to  constitute  the  offense  charged;  and  the 
constitution,  adopting  and  sanctioning  this  principle,  provides, 
"that  no  subject  shall  be  held  to  answer  for  any  crime  or 
offense,  until  the  same  is  fully,  substantially,  and  formally  de- 
scribed to  him."  Looking  at  the  indictment  in  the  present 
case,  by  the  light  of  these  familiar  principles,  we  should  natu- 
rally expect  to  find  more  of  detail  in  the  allegations  which  it  con- 
tains. If  an  indictment  for  murder  should  allege  merely  that 
the  accused  had  committed  the  crime  of  murder  upon  the  person 
of  one  A.  B.,  or,  if  an  indictment  for  larceny  should  simply  set 
forth  that  the  defendant  had  stolen  from  C.  D.,  in  neither  case 
would  the  offense  be  set  forth,  with  the  particularity  and  precision 
required  by  law.  It  must  be  conceded,  however,  that  in  indict- 
ments for  conspiracy,  a  different  rule  prevails  to  some  extent; 
and  the  precise  inquiry  which  we  have  now  to  make,  is,  to  what 
extent?  The  offense  of  conspiracy,  in  one  respect,  is  doubtless 
peculiar.  It  may,  unlike  most  offenses,  be  committed  without 
any  overt  act.  A  criminal  purpose  to  do  an  unlawful  act,  or  to 
do  a  lawful  act  by  criminal  means,  mutually  assented  to  or 
agreed  upon  by  two  or  more  persons,  may,  by  such  assent  and 
agreement,  ripen  into  crime,  although  no  act  be  done  in  pursu- 
ance of  it. 

The  peculiar  character  of  this  offense  has  fully  justified,  in 
certain  cases  of  conspiracy,  a  departure  from  the  ordinary  rules 
of  criminal  pleading.  The  means  proposed  to  be  used  to  effect 
a  criminal  purpose  are  not,  in  all  cases,  to  be  set  out,  and  are 
not,  in  all  cases,  required  to  be  proved;  nor  are  they,  in  all 
cases,  a  necessary  element  of  the  crime  of  conspiracy.  To  a 
certain  extent  the  rules  upon  the  subject  are  uncontroverted. 
If  the  alleged  conspiracy  be  an  imlawf  ul  agreement  of  two  or 
more  persons  to  do  a  criminal  act,  which  is  a  well-known  and 
recognized  offense  at  common  law,  so  that  by  reference  to  it  as 
such,  and  describing  it  by  the  term  by  which  it  is  familiarly 
known,  the  nature  of  the  offense  is  clearly  indicated,  in  such  ^ 
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case,  a  charge  of  conspiracy  to  commit  the  offense,  describing  it  in 
general  terms,  will  be  proper.  On  the  other  hand,  if  the  agree- 
ment or  combination  be  to  do  an  act,  which  is  not  unlawful  in 
itself,  by  the  use  of  unlawful  means,  those  means  must  be  par- 
ticularly set  forth,  or  the  indictment  will  be  bad.  The  question 
of  doubt,  and  upon  which  there  are  conflicting  authorities,  is 
the  case  of  a  conspiracy  to  do  a  wrongful  act,  in  violation  of 
the  rights  of  another;  including  under  the  denomination  of 
wrongful  acts,  those  which  are  unlawful,  because  they  are  in 
violation  of  some  statute  provision,  but  which  are  not  offenses 
at  common  law. 

The  general  form  of  allegation,  adopted  in  the  present  in- 
dictment, has  been  comparatively  rarely  used  in  the  class  of 
cases  just  adverted  to;  much  the  greater  number  of  such  cases 
containing  a  particular  statement  of  the  illegal  means  by  which 
the  object  was  to  be  effected.  Our  own  reports  furnish  no  au- 
thoritative decision  of  this  matter.  The  cases  of  CommonweaJih 
V,  Ward,  1  Mass.  473;  Commonwealth  v.  Judd,  2  Id.  329  [3  Am. 
Dec.  54];  GommonweaUh  v.  Warren,  6  Id.  72;  which  were  cases 
of  indictments  for  conspiracy,  contain  only  dicta.  These  cases 
fully  sustain  the  doctrine,  that  when  a  conspiracy  is  plainly  and 
technically  alleged,  overt  acts  done  in  pursuance  of  it  need  not 
be  set  out,  or,  if  set  out,  need  not  be  proved;  but  that  does  not 
meet  the  question  now  presented.  The  English  cases,  on  this 
point,  were  very  few  in  number,  until  a  recent  period,  when  the 
question  seems  to  have  been  more  frequently  the  subject  of 
consideration;  since  which  a  much  greater  strictness  has  been 
required  in  indictments  for  conspiracy.  The  case  of  TJie  King 
V.  Eccles,  3  Doug.  337,  is  frequently  cited  as  an  authority  for  a 
general  charge  of  conspiracy,  without  any  allegation  of  illegal 
means;  but  that  case,  as  was  said  by  Lord  EUenborough,  T?ie 
King  v.  Turner,  13  East,  228,  231,  was  a  conspiracy  to  restrain 
trade,  and  therefore  a  conspiracy  affecting  the  public.  The  King 
v.  GUI,  2  Bam.  &  Aid.  204,  is  a  more  direct  authority,  and  may  be 
considered  as  a  case  in  point.  In  that  case,  however,  it  was  al- 
leged, in  addition  to  the  general  charge  of  a  conspiracy  to  cheat 
and  defraud,  that  the  defendants  conspired  to  effect  such  cheat 
''by  divers  false  pretenses."  But  as  these  pretenses  were  not 
set  forth  with  particularity,  the  mere  statement  of  them  may 
not  perhaps  vary  the  case.  The  more  recent  English  cases, 
however,  strongly  indicate  a  disposition  to  hold  to  a  much 
greater  strictness  in  indictments  for  conspiracy,  than  had  for- 
merly been  supposed  to  be  required.     The  cases  of  The  Queen^ 
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T,  Peck,  9  Ad.  &  El.  686;  The  Queen  v.  King,  7  Id.  (N.  S.)  782, 
and  cases  there  cited,  sustain  this  suggestion. 

This  subject  was  fully  considered  in  the  court  of  errors  of 
New  York,  in  the  case  of  Lambert  v.  The  People,  9  Cow.  578, 
which  presented  the  same  questions  that  arise  in  the  present 
case.  The  court  of  errors,  in  that  case,  by  the  casting  vote  of 
the  presiding  officer,  adjudged  the  indictment  to  be  insufficient. 
The  cases  relating  to  the  point  in  question,  and  the  various  con- 
siderations bearing  upon  the  whole  subject,  are  fully  and  ably 
presented  in  the  two  opinions,  delivered  by  Senator  Spencer  on 
the  one  side,  and  Senator  Stebbins  on  the  other.  Chancellor 
Jones  concurred  in  the  opinion  of  the  former,  declaring  the  in- 
dictment to  be  insufficient.  The  case  came  up  by  appeal  from 
the  supreme  court  of  New  York,  that  court  having  sustained  the 
indictment.  The  authority  of  this  case  is,  of  course,  to  be  re- 
ceived with  some  qualification.  It  led,  at  an  early  day,  to  legis- 
lative enactments  materially  modifying  the  crime  of  conspiracy: 
See  2  B.  S.  of  New  York,  691.  It  had  been  supposed  that  the 
court  of  Pennsylvania,  in  the  case  of  CommonweatUi  v.  McKissony  8 
Serg.  &  B.  420  [11  Am.  Dec.  630],  had  sanctioned  the  form  of 
indictment  adopted  in  the  present  case;  but  the  very  recent  case  of 
Hartmann  v.  GommonweaUh,  5  Pa.  St.  60,  holds  directly  the  con- 
trary; adopting  the  principle,  that,  in  an  indictment  for  a  conspi- 
racy to  do  an  act  unlawful  in  itself,  if  the  intended  purpose  be  an 
offense  at  common  law,  it  is  sufficient  to  set  out  such  purpose  by  its 
well-known  technical  name;  but  if  the  object  of  the  conspiracy 
be  to  do  an  act  which  is  an  offense  merely  by  statute,  the  in- 
tended purpose  must  in  such  case  be  set  forth  with  so  much 
detail  as  may  be  necessary  to  bring  it  within  the  description  of 
the  statute  offense. 

The  purpose  of  "  cheating  and  defrauding,"  which  is  the  case 
now  before  us,  does  not  necessarily  import  the  commission  of 
any  indictable  offense,  either  at  common  law  or  by  statute.  It 
may  embrace  only  such  civil  frauds  as  are  in  violation  of  com- 
mon honesty,  and  for  which  the  party  is  amenable  to  justice,  not 
by  indictment,  but  by  a  civil  action.  Hence  the  necessity  of 
alleging  the  purpose  of  the  conspiracy  more  in  detail,  and  with 
all  the  accompanying  allegations,  to  make  it  a  statute  offense,  if 
the  illegal  means  are  not  set  forth.  If  the  purpose  of  the  con- 
spiracy be  to  cheat  by  false  pretenses,  or  by  false  tokens,  or  by 
any  other  means  by  which  the  act  of  cheating  is  made  a  crime 
punishable  by  statute,  the  means  proposed  to  be  used  must  be 
set  out;  not  because  it  is  necessaiy,  in  an  indictment  for  a  con- 
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fipiracy,  to  set  forth  the  overt  acts,  bat  because  it  must  appear 
on  the  face  of  the  indictment,  in  some  form,  that  the  object  of 
the  conspiracy  is  a  criminal  one. 

We  are  not  surprised  at  the  disposition,  so  clearly  indicated 
in  the  various  decisions  to  which  reference  has  been  made,  to 
discountenance  any  attempt  to  extend  the  practice  of  charging 
the  offense  of  conspiracy  in  general  terms.  It  was  originally, 
BO  far  as  it  applied  to  cases  in  which  the  purpose  had  been  exe- 
cuted, a  departure  from  that  precision  and  particularity  of  de- 
tail, which  were  held  requisite  in  other  cases,  and  which  were 
deemed  essential  to  a  full  statement  of  the  offense  set  forth  in 
an  indictment.  The  general  form  of  indictment,  to  the  extent 
of  alleging  a  conspiracy  to  commit  a  criminal  act,  which  is 
known  as  an  offense  at  conmion  law,  is  fully  sanctioned.  Be- 
yond this,  the  question  has  been  a  controverted  one,  though,  as 
we  have  seen,  the  tendency  of  the  later  cases  has  been  to  re- 
quire the  charge  to  be  more  fully  set  forth.  In  the  propriety 
of  these  decisions,  we  are  disposed  to  concur;  and,  called  upon, 
as  we  now  are»,  to  establish  a  precedent  for  future  cases  of  this 
kind,  we  have  come  to  the  result,  that  the  first  count  of  this  in- 
dictment is  defective,  in  not  setting  forth  such  allegations,  as 
ifould  show  that  the  purposed  '*  cheating  and  defrauding" — 
the  alleged  object  of  the  conspiracy — ^were  criminal  acts.  There 
being  no  allegation  of  any  illegal  means  to  effect  the  proposed 
object,  the  object  itself  should  have  been  shown  to  be  a  crim- 
inal one.  The  words  ''  cheat  and  defraud  "  do  not  import  any 
known  common  law  offense.  If  punishable  at  all,  as  a  crime, 
it  is  only  when  the  cheat  is  effected  by  false  tokens,  false  pre- 
tenses, or  the  like;  to  make  such  an  object  of  a  conspiracy  a 
criminal  act,  the  combination  or  agreement  must  be  to  cheat 
and  defraud  in  some  of  the  modes  made  criminal  by  statute; 
and  the  indictment  must  contain  allegations,  which  show  that 
the  cheat  and  fraud  agreed  upon  are  embraced  in  such  statute 
provisions,  and  that  if  perpetrated,  they  would  be  punishable 
as  a  criminal  offense. 

For  these  reasons,  we  think  that  the  first  count,  and  the  other 
similar  and  corresponding  counts,  are  insufficient.  The  only  re- 
maining counts,  that  seemed  to  be  relied  upon  by  the  govern- 
ment, are  the  second  and  others  of  the  like  form.  It  was  urged, 
that  the  allegations  contained  in  these  counts,  setting  forth  a 
conspiracy  by  the  defendants  to  get  into  their  hands  and  pos- 
session the  goods  of  Philo  3,  Shelton,  ''  under  color  and  pre- 
tense of  buying  the  same,"  might  obviate  the  objection  that  was 
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arged  against  the  other  counts.  But  these  pretenses  are  not 
set  forth  as  false  representations.  There  is  no  allegation  that 
the  defendants  did  not  intend  to  buy,  or  that  they  did  not 
actually  buy  the  goods,  which  were  delivered  to  them.  The 
fraud  complained  of  was  the  not  paying  for  the  goods,  and  the 
buying  without  the  means  of  paying. 
The  result,  therefore,  is,  that  judgment  must  be  arrested. 

Mbtgalf,  J. ,  did  not  sit  in  this  case. 


Motion  to  Quash  Indictment  is  Addbessbd  to  the  sound  discretion  of 
the  court,  and  the  mode  of  exercise  of  that  discretion  is  not  a  ground  of  ex- 
ception: Commontoealth  y,  Davis,  11  Gray,  457;  CommonvxaUh  v.  Omdd,  12 
Id.  173,  citing  the  principal  case. 

Statements  Addressed  to  Party,  when  Evidence  against  Him:  Sea 
CommonweaWh  v.  Kenney,  46  Am.  Dec.  672,  and  note.  That  unanswered  let- 
ters iu  a  party's  possession  are  not  evidence  against  him,  without  some  act  or 
statement  from  him  respecting  them,  the  principal  case  is  cited  in  IhUton  v. 
Woodman^  9  Cush.  262.  Omitting  to  ansWer  a  written  communication  is  no 
evidence  of  tlie  truth  of  the  facts  stated  in  it,  nor  is  a  party  ordinarily  re- 
quired to  reply  to  a  letter  containing  false  statements:  Fearing  v.  Kimball, 
4  Allen,  127. 

Evidence  of  Other  Similar  Acts  to  Those  Charged  in  an  indictment, 
admissibility  of:  See  Commontoealth  v.  Aferriam,  25  Am.  Dec.  420,  and 
note;  Dunn  v.  Stale,  35  Id.  54.  The  rule  laid  down  iu  the  principal  case  on 
this  point  is  approved  and  variously  applied  in  Commomoeallh  v.  Tuckerman, 
10  Gray,  200;  Commonwealth  v.  Shepard,  1  Allen,  582;  CommonipeaJth  v, 
Jeffries,  7  Id.  567;  Commonwealth  v.  McCarthy,  119  Mass.  355;  People  v. 
Shidman,  reported  in  note  to  Mayer  v.  People,  80  N.  Y.  374. 

Order  of  Procedure  on  Trial,  Discretion  of  Court  as  to:  See  Com» 
ttock  V.  Hadlyme  Ecc.  Soc.,  20  Am.  Dec.  100;  Oiat  v.  Drakely,  41  Id.  426. 

Comparison  of  Handwritings:  See  Baker  v.  Haines,  36  Am.  Dec.  224; 
Little  V.  Beazley,  Id.  431;  People  v.  Spooner,  43  Id.  672,  and  cases  cited  hi 
the  notes  thereto.  That  the  genuineness  of  the  writing  used  as  a  standard 
must  be  proved  beyond  reasonable  doubt  by  direct  eviilence  or  its  equivalent, 
is  laid  down,  also,  in  Baker  v.  Haines,  36  Id.  224;  and  the  same  rule  is  ap- 
proved in  Martin  v.  Maguire,  7  Gray,  178;  Bacon  v.  Williams,  13  Id.  627;  Mc- 
Keone  v.  Barnes,  108  Mass.  344,  347;  Nunes  v.  Perry,  113  Id.  277;  Heard  v. 
State,  9  Tex.  App.  18,  all  citing  the  principal  case.  Letter-press  copies  are 
not  admissible  as  standards  of  comparison :  Commonwealth  v.  Jeffriea,  7  Allen, 
562;   Hynes  v.  McDermott,  82  N.  Y.  50,  also  citing  the  principal  case. 

Allowing  Separate  Trials  to  Co-defendants,  Discretion  as  to:  Sea 
Stale  V.  Soper,  33  Am.  Dec.  605;  Hawkins  v.  State,  44  Id.  431. 

Fraudulent  Purchase  by  Insolvent  not  Intending  to  Pay:  See  as 
to  the  vendor's  right  to  rescind  in  such  cases,  If  arris  v.  Alcock,  32  Am.  Dec. 
158,  and  the  note  to  Thurston  v.  Blanchard,  33  Id.  707.  See,  as  to  cases 
where  there  are  misrepresentations  of  the  vendee's  solvency,  Cary  v.  Hotailing, 
37  Id.  323;  Hodgeden  v.  Uubhard,  46  Id.  167.  To  the  point  that  where  it  is 
sought  to  avoid  a  sale  because  the  vendee  knew  himself  to  be  insolvent  and 
did  not  intend  to  pay,  the  question  is  not  as  to  the  reasonableness  of  hii 
Am.  Dko.  Vol.  ZLVIII— »9 
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belief  that  he  could  and  would  pay,  but  whether  he  did  bo  believe.    The 
principal  case  is  cited  in  Biggs  v.  Barry,  2  Curt.  263. 

OoNSPiRACT,  What  Constitutes,  and  Indictment  fob:  See  Common-^ 
wealth  v.  HutU,  38  Am.  Deo.  346;  Mifflin  y.  Commonwealth^  40  Id.  527;  Stale 
V.  Murphy,  41  Id.  79,  and  oases  cited  in  the  notes  thereto.  That  an  indict- 
ment for  conspiracy  to  cheat  and  defraud  must  set  out  the  means,  is  a  point 
to  which  the  principal  case  is  cited  and  approved,  in  OommowweaJ(tk  t.  Shedd^ 
7  Cush.  615;  Commonwealth  y.  Wallace,  16  Qray,  223. 


Bbiqham  v.  Hendebson. 

[1  Oussnra,  490.] 

Decisions  of  United  States  Sitpbbmb  Coubt  abb  of  Pabamoxtnt  An* 
THOBITT  on  all  questions  of  construction  of  the  United  States  oonstita- 
tion. 

DisoHABGB  UNDEB  State  INSOLVENT  Law  IS  A  Bab  to  an  action  on  a 
draft  made  and  payable  within  the  state  between  citizens  thereof,  though 
the  payee  removed  from  the  state  after  the  contract  and  before  the  dis- 
charge, pursuant  to  a  previous  intention. 

AonoN  in  the  common  pleas,  by  the  payee  against  the  ao- 
oeptor  of  a  certain  draft  made  and  payable  in  Massachusetts. 
The  defense  was  a  discharge  under  the  insolvent  laws.  The 
judge  of  the  court  below  held  the  discharge  no  bar.  Verdict 
for  the  plaintiff,  and  the  defendant  excepted.  The  facts  appear 
from  the  opinion. 

W.  Brigham,  for  the  plaintiff. 
B.  F,  Brooks,  for  the  defendant. 

By  Oourt,  Mztoalf,  J.  The  question  in  this  case  arises  on 
that  clause  in  the  seventh  section  of  the  insolvent  act  (Stat.  1838, 
c.  163),  which  provides  that  a  certificate  shall  absolutely  and 
wholly  discharge  a  debtor  from  all  debts  that  "  are  provable  un- 
der this  act,  and  which  are  founded  on  any  contract  made  by 
him  after  this  act  shall  go  into  operation,  if  made  within  this 
commonwealth,  or  to  be  performed  within  the  same."  The  con- 
tract on  which  this  action  is  brought,  was  provable  under  the 
insolvent  act;  was  made  after  that  act  went  into  operation;  was 
made  within  this  commonwealth,  and  was,  by  its  terms,  to  be 
performed  within  the  same;  and  both  parties  were  citizens  of 
the  commonwealth,  when  the  contract  was  made.  The  only 
grounds,  on  which  the  plaintiff  attempts  to  avoid  the  discharge 
in  this  case,  are  his  removal  to  the  state  of  Louisiana^  after 
the  contract  was  made,  in  pursuance  of  an  intention  formed 
by  him  before  it  was  made;  and  his  residence  in  that  state  until 
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the  time  of  bringing  the  action.  And  h^  relies  upon  the  decis- 
ions of  the  supreme  court  of  the  United  States,  establishing  the 
doctrine  that  a  state  insolvent  law  can  not,  consistently  with  the 
constitution  of  the  United  States,  affect  contracts  made  between 
a  citizen  of  that  state  and  a  citizen  of  another  state.  The  his- 
tory of  this  judicial  doctrine  is  somewhat  remarkable;  but  it 
is  now  too  familiar  to  need  to  be  here  repeated.  See  Ogden 
v.  Saunders,  12  Wheat.  213;  Boyle  y.  Zachane,  6  Pet.  348,  636; 
WoodhuU  V.  Wagner,  1  Bald.  296;  Toume  v.  Smiih,  1  Woodb.  & 
M.  115;  Van  Hook  Y.WhUlock,  26  Wend.  43  [37  Am.  Dec.  246]; 
2  Kent's  Com.,  6th  ed.,  392,  393. 

So  far  as  the  decisions  of  the  supreme  court  of  the  United 
States  clearly  extend^  on  this  point,  this  court  regard  them  as  of 
paramount  authoriiy.  Accordingly,  it  was  decided,  in  Savoye 
v.  Marsh,  10  Mete.  694  [43  Am.  Dec.  461],  and  Mske  y.  Ibster, 
Id.  697,  and  in  Woodbridge  y.  AUen,  12  Id.  470,  that  contracts 
made  between  citizens  of  this  state  and  citizens  of  another  state 
were  not  affected  by  a  discharge  of  the  debtor  under  our  statute 
of  1838,  c.  163.  In  these  cases  the  parties  were  citizens  of  dif- 
ferent states  at  the  time  when  the  contracts  were  made,  and  at 
the  time  when  the  actions  were  brought.  And  such,  also,  was 
the  fact  in  those  cases  in  the  supreme  court  of  the  United  States 
in  which  the  decisions  were  made,  on  which  the  present  plaintiff 
relies,  and  which  were  followed  by  this  court,  not  because  the 
reasoning  on  which  they  were  founded  was  satisfactory,  but  be- 
cause they  were  authoritatiye  precedents.  On  all  questions 
which  inyolye  the  construction  of  the  constitution  of  the  United 
States,  the  supreme  court  of  the  United  States  is  the  only  right- 
ful ultimate  tribunal;  and  its  decisions  on  those  questions  can 
not  be  withstood  or  disregarded  by  state  courts,  without  a  dere- 
liction of  duty  and  a  yiolation  of  the  cardinal  principles  of  the 
federal  goyemment.  But  that  court  has  not  decided  that  a  con- 
tract made  between  citizens  of  the  same  state  can  not  be  affected 
by  its  insolyent  laws  if  one  of  the  parties  afterwards  becomes  a 
citizen  of  another  state.  And  in  the  last  case  on  this  subject 
which  has  come  before  that  court,  Gook  y.  Moffat,  6  How.  (U.  S.) 
296,  the  counsel  of  the  creditor  denied  the  yalidity  of  the  debt- 
or's discharge  from  the  obligation  of  his  contract,  in  these  words: 
"  It  is  a  contract  between  citizens  of  different  states  at  the  time 
when  made;  and  this  is  the  fact  and  the  principle  which  exclude 
it  from  the  operation  and  effect  of  a  release  of  the  debtor  under 
the  insolyent  laws  of  his  state." 

Mr.  Justice  Story,  in  his  commentaries  on  the  constitution  of 
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the  United  States  (vol.  3,  sec.  1384),  says  that  the  result  of  the 
decisions  on  the  subject  of  prospective  state  insolvent  laws  is  as 
follows:  "  1.  That  they  apply  to  all  contracts,  made  within  the 
state,  between  citizens  of  the  state.  2.  That  they  do  not  apply 
to  contracts  made  within  the  state  between  a  citizen  of  a  state 
and  a  citizen  of  another  state.  3.  That  they  do  not  apply  to 
contracts  not  made  within  the  state.  In  all  these  cases "  (that 
is,  of  the  second  and  third  classes) ' '  it  is  considered  that  the  state 
does  not  possess  a  jurisdiction,  coextensive  with  the  contract, 
over  the  parties;  and  therefore  that  the  constitution  of  the 
United  States  protects  them  from  prospective  as  well  as  retro- 
spective legislation."  Mr.  Justice  Johnson,  in  concluding  his 
opinion  in  the  case  of  Ogden  v.  Saunders,  12  Wheat.  369,  states 
these  three  propositions:  ''  1.  That  the  power  given  to  the 
United  States  to  pass  bankrupt  laws,  is  not  exclusive.  2.  That 
the  fair  and  ordinary  exercise  of  that  power  by  the  states  does 
not  necessarily  involve  a  violation  of  the  obligation  of  contracts, 
muUo  fortiori  of  posterior  contracts.  3.  But  when,  in  the  exer- 
cise of  that  power,  the  states  pass  beyond  their  own  limits  and 
the  rights  of  their  own  citizens,  and  act  upon  the  rights  of  the 
citizens  of  other  states,  there  arises  a  conflict  of  sovereign  power, 
and  a  collision  with  the  judicial  power  granted  to  the  United 
States,  which  renders  the  exercise  of  such  a  power  incompatible 
with  the  rights  of  other  states,  and  with  the  constitution  of  the 
United  States." 

These  passages  show  the  grounds  on  which  the  supreme  court 
of  the  United  States  have  decided  that  contracts  between  citi- 
zens of  different  states  can  not  be  affected  by  state  insolvent 
laws.  As  has  been  already  stated,  our  judgments  are  not  con- 
vinced by  the  reasons  given  for  those  decisions.  We  concur 
with  Chief  Justice  Taney,  5  How.  310,  who  says:  *'  To  the  first 
two  propositions  maintained  in  the  opinion  of  Judge  Johnson, 
I  entirely  assent.  But  when  the  two  clauses  in  the  constitution, 
therein  referred  to,  are  held  to  be  no  restriction,  express  or  im- 
plied, upon  the  power  of  the  states  to  pass  bankrupt  laws,  I  can 
not  see  how  such  laws  can  be  regarded  as  a  violation  of  the  con- 
stitution of  the  United  States  upon  the  grounds  stated  in  the 
third  proposition."  But  we  deem  ourselves  bound,  for  the 
roason  before  given,  to  conform  our  decisions,  on  matters  re- 
lating to  the  federal  constitution,  to  the  decisions  of  the  court 
established  by  that  constitution.  That  court  has  never  decided 
the  question  now  brought  before  us,  nor  made  any  decision  in- 
consistent with  the  defense  on  which  the  defendant  relies.    Afl 


Sepi  1848.]  Vosburgh  v.  Moak.  613 

the  plaintiff  was  a  citizen  of  this  commonwealtli,  when  the  con- 
tract in  question  was  made  with  him,  and  has  resorted  to  the 
courts  of  the  commonwealth  to  enforce  that  contract,  we  do  not 
perceive  that,  by  giving  effect  to  the  defendant's  discharge,  wo 
come  in  "  collision  with  the  judicial  powers  granted  to  the 
United  States."  The  plaintiff's  intention,  formed  before  the 
contract  was  made,  to  remove  to  Louisiana,  can  not  have  any 
effect  on  the  case.  And  if  his  removal  from  Boston  to  New 
Orleans  would  enable  him  to  avoid  the  defendant's  discharge,  so 
would  the  removal  of  a  creditor  across  the  line  of  the  state 
(however  small  the  distance)  enable  him  to  do  the  same;  thus 
making  the  operation  of  the  insolvent  law  upon  contracts  made 
between  debtor  and  creditor,  citizens  of  the  commonwealth,  to 
depend  upon  the  will  of  the  creditor.  In  the  language  of  the 
late  Mr.  Justice  Hubbard,  with  reference  to  another  subject, 
Judd  V.  Ives,  4  Mete.  404,  "  it  will  be  time  enough  to  yield  in 
this  matter  of  state  jurisdiction,  when  the  question  of  right  has 
been  determined  by  the  highest  tribunal." 
Verdict  set  aside. 


Decisions  of  Sctfrehe  Court  of  United  States  on  constitationAl 
questions  arising  under  the  federal  constitution  are  recognized  as  binding  by 
Metcalf,  J.,  in  Scribner  v.  lUher,  2  Gray,  48,  citing  the  principal  case.  See 
on  this  point  Larrabee  v.  TaJboU,  43  Am.  Dec.  637,  and  cases  collected  in 
the  note. 

Discharge  under  State  Insolvent  Law,  what  Debts  Affected  by: 
See  LarrcLbee  v.  TalboU,  46  Am.  Dec.  637,  and  note.  The  principal  case  is 
cited  on  this  point  in  Marsh  v.  Putnam^  3  Gray,  563.  And  the  doctrine  that 
the  power  of  a  state  court  to  grant  a  discharge  from  contracts  made  within 
the  state,  between  its  citizens,  is  not  affected  by  the  creditor's  removal,  after 
the  contract,  to  another  state,  is  approved  in  Stoddard  v.  Harrington,  10 
Mass.  89. 


Vosburgh  v.  Moak. 

[1  CUBHING,   4fi3.] 

U81  OF  HiOHWAT  FOR  Games  OR  SpoRTS  Danqerous  to  travelers  renden 
the  parties  so  using  it  liable  for  all  damages  occasioned  thereby. 

Pbbsons  Plating  Ball  in  Hiohwat  are  Liable  as  Joint  Tresfassebs 
for  an  injury  done  by  one  of  them  in  accidentally  striking  a  traveler 
with  the  ball  in  the  course  of  the  game,  where  the  highway  is  so  narrow 
as  to  make  the  playing  of  such  games  there  dangerous  to  travelers. 

Tbsspasb  for  an  injoij  to  the  plaintiff  by  being  struck  with  a 
ball.  The  ball  was  thrown  by  HoUenbeck,  one  of  the  defend- 
ants, and  the  eyidence  tended  to  show  that  it  slipped  out  of  his 
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hands  and  accidentally  stamck  the  plaintiff.  The  defendants 
asked  instructions  to  the  effect  that  if  the  injury  was  accidental 
on  the  part  of  Hollenbeck,  and  if  the  other  defendants  had 
nothing  to  do  with  throwing  the  ball,  they  were  not  liable. 
The  court  refused  tbe  instructions.  The  instinotirns  given  and 
the  other  facts  appear  from  the  opinion.  Verdict  for  the  plaint- 
iS,  and  exceptions  by  the  defendants. 

JET.  ByingUm  and  H.  L.  Davoes^  for  the  defendants. 

/.  Sumner^  for  the  plaintiff. 

By  Court,  Dewet,  J.  The  liability  of  Fayar  HoUenbeok,  one 
of  the  defendants,  does  not  seem  to  have  been  questioned  in  the 
prayer  for  instructions,  but  the  court  was  asked  to  instruct  the 
jury,  as  to  the  other  defendants,  that  under  a  certain  state  of 
facts  assumed  by  the  defendants'  counsel,  they  ought  not  to  be 
charged  in  this  action.  To  decide  upon  this  question,  however, 
it  becomes  necessary  to  look  at  the  facts  as  found  or  admitted 
in  the  case,  as  applicable  to  all  the  parties,  and  the  nature  of 
iheir  associated  action.  All  the  defendants  were  engaged  in  a 
game  of  wicket  on  a  public  highway  of  fpur  rods  in  width,  and 
three  of  which  were  the  traveled  path.  The  plaintiff  was  trav- 
eling on  the  highway  in  a  wagon  with  his  wife.  The  plaintiff 
was  in  the  lawful  occupation  of  the  road,  and  had  a  right  to  pass 
thereon,  free  from  any  obstruction,  or  any  exposure  to  casual- 
ties from  those  occupying  the  highway  for  purposes  other  than 
passing  thereon.  The  defendants  were  using  the  highway  for  a 
purpose  foreign  from  the  appropriate  use  of  the  same.  Whether 
the  occupation  of  a  portion  of  the  highway  by  persons  engaged 
in  a  game  of  wicket  would  necessarily  and  under  all  circum- 
stances be  a  nuisance  and  punishable  as  such,  it  is  not  necessary 
now  to  consider.  It  is  enough  that  the  act  of  the  parties  asso- 
ciated in  such  game  upon  a  public  highway  becomes  illegal,  when 
it  endangers  the  safety  of  persons  actually  traveling  upon  such 
road. 

The  highway  is  established  for  the  convenience  of  travelers, 
and  the  use  of  it  for  any  game  or  sport,  that  actually  exposes  or 
puts  to  hazard  the  personal  safely  of  the  traveler  thereon,  is  not 
justifiable,  and  subjects  the  party  thus  using  the  road  improp- 
erly to  the  payment  of  all  damages  occasioned  thereby  to  the 
traveler.  The  limits  of  this  road,  the  amount  of  travel  thereon, 
the  nature  of  the  game,  and  the  circumstances  under  which  the 
plaintiff  received  the  injury,  show  a  clear  case  of  liability  on  the 
part  of  the  person,  by  whose  immediate  agency  the  injury  was 
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occasioDed.  The  injury  was  direct,  and  was  properly  the  sub- 
ject of  an  action  for  trespass.  The  further  inquiry  then  is,  were 
all  the  associates  in  this  game  of  wicket  jointly  liable  for  this 
trespass  ?  If  liable  at  all,  they  were  liable  in  trespass,  as  they 
were  present  and  engaged  in  the  game  when  the  injury  was  in- 
flicted. The  ground  taken  in  defense  is,  that  if  this  injury  re- 
sulted from  an  accidental  misdirection  of  the  ball  in  the  hands 
of  one  of  the  players,  the  others  ought  not  to  be  responsible 
therefor.  It  may  be  difficult,  in  some  cases,  to  define  the  line 
with  entire  satisfaction,  as  to  the  cases,  where  an  association  or 
many  persons  are  engaged  in  a  common  object,  and  an  injury  is 
inflicted  by  one  individual,  without  intentional  concurrence  on 
the  part  of  the  others,  or  even  without  intention  on  the  part  of 
the  individual  who  inflicts  the  injury,  and  yet  the  whole  number 
engaged  in  the  common  object  be  liable  jointly  for  the  damages 
sustained  by  the  injured  party.  However  that  may  be,  we  think 
no  difficulty  exists  in  the  present  case.  The  rule  as  stated  by 
the  presiding  judge  was  stated  with  entire  accuracy  and  under 
proper  limitations. 

The  ruling  of  the  court  embraced  the  foUovnng  requisites  or 
facts  necessary  to  be  established  before  the  jury  should  return  a 
verdict  against  the  defendants  as  joint  trespassers:  1.  It  must  be 
shown  that  the  parties  were  engaged  in  a  common  pursuit  of  a 
game  at  vncket  on  the  public  highway.  2.  That  the  game  was 
of  such  a  character,  that  from  the  VTidth  of  the' road  and  the 
number  of  persons  usually  passing  thereon,  it  would  endanger 
persons  traveling  on  the  public  highway.  These  instructions 
would  require  that  the  plaintiff  should  satisfy  the  jury,  that  the 
defendants  had  entered  upon  a  common  pursuit  of  dangerous 
tendency,  which  might  result  in  an  injury  to  one  using  the  high- 
way for  the  ordinary  purpose  of  travel.  3.  The  further  instruc- 
tion was,  that  it  was  also  necessary  to  charge  the  defendants, 
that  the  individual  who  threw  the  ball,  which  occasioned  the 
injury,  should  have  been  acting  in  the  usual  manner  of  persons 
engaged  in  the  game  of  wicket.  We  think  these  elements  all 
that  were  necessary  to  constitute  a  joint  liability,  and  to  render 
all  those  engaged  in  the  common  object  joint  trespassers. 

Exceptions  overruled. 

Tbespass,  All  abb  Liablb  in.  Who  Pabttgifate  in,  aid,  or  enoourag* 
the  wrongful  act:  BrUtain  v.  McKay,  36  Am.  Deo.  738;  Rom  v.  Fuller,  36  Id. 
342.  See  also  QwXU  v.  Swan^  10  Id.  234,  and  note,  and  Vofndefnlmrgh  v. 
Trvax,  47  Id.  268. 
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Gabet  et  Ux.  v.  Bebeshibe  R  K  Go.    Seinneb  v. 
housatonio  r.  r.  gobpobation. 

[1  OuBHZNa,  475.] 
AonoK  BT  Widow  for  Loss  of  Husband,  ob  by  Parent  fob  Loss  ov 
Sebvtcb  of  his  child,  by  death,  caused  by  negligence,  ia  not  maintainable. 

Case.  The  first  action  was  for  the  loss  of  the  female  plaint* 
iff 's  late,  husband  by  death,  by  being  thrown  from  one  of  the 
defendants'  cars,  by  reason  of  the  negligence  of  the  defendants' 
servants.  The  second  action  was  for  loss  of  service  of  the 
plaintiff's  minor  son,  killed  by  one  of  the  defendants'  cars  by 
the  negligence  of  their  servants.  The  court  thought  the  first 
action  not  maintainable,  and  directed  a  verdict  for  the  defend- 
ants. The  plaintiffs  excepted.  The  second  action  was  taken 
from  the  jury  by  consent  and  submitted  to  this  court. 

H.  W.  Bishop,  for  the  plaintiffs  in  the  first  case. 

7.  Sumner,  for  the  defendants. 

V.  JRockwell  and  H.  Weeeler,  for  the  plaintiff  in  the  second  case* 

L  Sumner,  for  the  defendants. 

By  Court,  Metoalf,  J.  These  actions  raise  a  new  question  in 
our  jurisprudence.  No  case  was  cited,  at  the  argument,  in 
which  a  like  action  had  been  the  subject  of  adjudication,  or 
even  of  discussion.  The  case  of  Higgins  v.  Butcher,  1  Brownl. 
205,  and  S.  C,  Yelv.  89,  was  referred  to,  where  there  is  a  dictum 
of  Tanfield,  J.,  in  which  Fenner  and  Yelverton,  JJ.,  are  said  to 
have  concurred,  that  "  if  one  beat  the  servant  of  J.  S.  so  that 
he  die  of  that  beating,  the  master  shall  not  have  an  action 
against  the  other,  for  the  battery  and  loss  of  service,  because 
the  servant  dying  of  the  extremity  of  the  beating,  it  is  now  be- 
come an  offense  against  the  crown,  and  turned  into  felony,  and 
this  hath  drovmed  the  particular  offense,  and  preyails  over  the 
wrong  done  to  the  master,  and  his  action  by  that  is  gone." 
This  doctrine  is  also  found  in  most  of  the  digests  and  abridg- 
ments of  the  English  law.  But  whatever  may  be  the  meaning 
or  legal  effect  of  the  maxim  that  a  trespass  is  merged  in  a  f  elony» 
it  has  no  application  to  the  cases  now  before  us.  In  neither  of 
them  was  the  killing  felonious,  and  there  is,  therefore,  no  felony 
in  which  a  private  injury  can  merge. 

If  these  actions,  or  either  of  them,  can  be  maintained,  it  must 
be  upon  some  established  principle  of  the  common  law.  And 
we  might  expect  to  find  that  principle  applied  in  some  adjudged 
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case  in  the  English  books;  as  occasions  for  its  application  must 
have  arisen  in  very  many  instances.  At  the  least,  we  might  ex- 
pect to  find  the  principle  stated  in  some  elementary  treatise  of 
approved  authority.  None  such  was  cited  by  counsel;  and  we 
can  not  find  any.  This  is  very  strong  evidence,  though  not 
conclusive,  that  such  actions  can  not  be  supported.  But  it  is 
not  necessary  to  rely  entirely  on  this  negative  evidence.  For 
we  find  it  adjudged,  in  Baker  v.  Bolton  et  aL,  1  Camp.  493,  that 
the  deatli  of  a  human  being  is  not  the  ground  of  an  action  for 
damages.  In  that  case,  the  plaintiff  brought  an  action  against 
the  proprietors  of  a  stage-coach,  which  was  overturned  while  he 
and  his  wife  were  traveHng  in  it,  whereby  he  was  much  bruised, 
and  his  wife  so  severely  hurt,  that  she  died  about  a  month  after. 
The  declaration  alleged,  besides  other  special  damage,  that ''  by 
means  of  the  pr/smises,  the  plaintiff  had  wholly  lost  and  been 
deprived  of  the  comfort,  fellowship,  and  assistance  of  his  said 
wife,  and  had  from  thence  hitherto  suffered  and  undergone  great 
grief,  vexation,  and  anguish  of  mind."  Lord  Ellenborough 
held,  that  the  jury  could  take  into  consideration  only  the  bruises 
which  the  plaintiff  had  sustained,'  and  the  loss  of  his  wife's 
society,  and  the  distress  of  mind  he  had  suffered  on  her  account, 
from  the  time  of  the  accident  to  the  time  of  her  death.  And  he 
announced  the  principle  of  his  decision  in  these  words:  *'In  a 
civil  court,  the  death  of  a  human  being  can  not  be  complained 
of  as  an  injury."  Such,  then,  we  can  not  doubt,  is  the  doctrine 
of  the  common  law;  and  it  is  decisive  against  the  maintenance 
of  these  actions. 

We  are  aware  of  the  case  of  Ford  v.  Monroe,  20  Wend.  210, 
in  which  the  plaintiff,  in  an  action  tried  before  Cowen,  J.,  re- 
covered damages  for  the  negligence  of  the  defendant's  servant, 
in  driving  a  carriage  over  the  plaintiff's  son,  ten  years  old,  and 
thereby  killing  him.  One  ground  of  damage  alleged  in  the 
declaration,  was  the  loss  of  the  son's  service  for  the  period  of 
eleven  years;  and  the  juiy  were  instructed,  that  the  plaintiff  was 
entitled  to  recover  such  sum  as  the  service  of  the  son  would 
have  been  worth,  until  he  became  twenty-one  years  of  age. 
The  case  went  before  the  whole  court  on  a  motion  for  a  new 
trial;  but  no  question  was  there  raised  concerning  the  legal 
right  of  the  plaintiff  to  recover  damages  caused  by  the  killing 
of  his  son.  For  aught  that  appears  in  the  report,  that  point 
was  assumed,  and  passed  sub  sHentio,  both  at  the  trial  and  in 
bank. 

The  English  parliament,  by  a  very  recent  statute  (9  and  10 
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Yict.,  c.  93),  have  provided  that  whenever  the  death  of  a  per* 
son  shall  be  caused  by  a  wrongful  act,  neglect,  or  default,  which 
would,  if  death  had  not  ensued,  have  entitled  the  party  injured 
to  maintain  an  action  to  recover  damages  in  respect  thereof,  the 
person,  who  would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony;  such  action  to  be 
brought  within  twelve  calendar  months  after  such  death,  by 
and  in  the  name  of  the  executor  or  administrator  of  the  person 
deceased,  and  to  be  for  the  benefit  of  the  wife,  husband,  parent, 
or  child  of  the  person  whose  death  shall  have  been  so  caused; 
and  in  such  action  the  juiy  may  give  such  damages,  as  they 
may  think  proportioned  to  the  injuiy,  resulting  from  such 
death,  to  the  parties,  respectively,  for  whose  use  such  action 
shall  be  brought.  And  by  our  statute  of  1840,  c.  80,  if  the  life 
of  any  passenger  shall  be  lost  by  the  negligence  or  carelessness 
of  the  proprietors  of  a  railroad,  steamboat,  stage-coach,  etc.,  or 
of  their  servants  or  agents,  such  proprietors  shall  be  liable  to  a 
fine,  not  exceeding  five  thousand  dollars,  nor  less  than  five 
hundred  dollars,  to  be  recovered  by  indictment,  to  the  use  of 
the  executor  or  administrator  of  the  deceased  person,  for  the 
benefit  of  his  widow  and  heirs. 

These  statutes  are  framed  on  different  principles  and  for 
different  ends.  The  English  statute  gives  damages,  as  such, 
and  proportioned  to  the  injury,  to  the  husband  or  wife,  parents, 
and  children,  of  any  person  whose  death  is  caused  by  the 
wrongful  act,  neglect,  or  default  of  another  person;  adopting 
to  this  extent,  the  principle  on  which  it  has  been  attempted 
to  support  the  present  actions.  Our  statute  is  confined  to  the 
death  of  passengers  carried  by  certain  enumerated  modes  of 
conveyance.  A  limited  penalty  is  imposed,  as  a  punishment  of 
carelessness  in  common  carriers.  And  as  this  penalty  is  to  be 
recovered  by  indictment,  it  is  doubtless  to  be  greater  or  smaller, 
within  the  prescribed  maximum  and  minimum,  according  to  the 
degree  of  blame  which  attaches  to  the  defendants,  and  not  ac- 
cording to  the  loss  sustained  by  the  widow  and  heirs  of  the 
deceased.  The  penalty,  when  thus  recovered,  is  conferred  on 
the  widow  and  heirs,  not  as  damages  for  their  loss,  but  as  a 
gratuity  from  the  commonwealth.  We  believe  that  by  the  civil 
law,  and  by  the  law  of  France  and  of  Scotland,  these  actions 
might  be  maintained.  If  such  a  law  would  be  expedient  for  us, 
it  is  for  the  legislature  to  make  it. 
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In  the  first  of  these  actions,  the  exceptions  are  OTerraled;  in 
the  second,  the  plaintiff  is  to  be  nonsuit. 


AcnoKS  FOB  Ikjubies  to  Relatives. — ^The  eminently  practical  character 
of  the  common  law  is  manifested  in  its  exceedingly  unsentimental  and  busi- 
nesslike method  of  dealing  with  family  relations.  Disregarding  all  considera- 
tions of  affection,  it  awards  relief  for  injury  in  respect  of  those  relations  upon 
a  strictly  financial  basis,  recognizing  and  protecting  a  party's  interest  in  his 
relatives  only  to  the  extent  that  such  interest  is  pecuniary.  In  no  case,  with- 
out the  aid  of  a  statute,  can  one  person  recover  for  a  wrong  done  to  another, 
however  close  and  endearing  the  relation  between  them,  except  so  far  as  the 
injury  is,  by  legal  intendment  at  least,  the  occasion  of  personal  pecuniary 
loss  or  detriment  to  the  party  suing:  2  Thomp.  Neg.  1259,  sec.  45.  This 
principle  runs  through  all  the  cases  on  this  subject.  The  vulgar  commercial 
valuation  thus  put  upon  family  ties  is  a  great  reproach  to  the  common  law. 
It  is,  however,  consistent  with  the  entire  framework  of  that  system  of  reme- 
dial justice.  The  law  has  but  one  standard  for  the  measurement  of  private 
wrongs — a  money  standard — and  but  one  means  of  compensation — pecuniary 
damages.  Injuries  which  can  not  be  measured  by  that  standard,  or  accurately 
and  appropriately  compensated  in  that  mode,  have  therefore  no  place  in  the 
system.  It  is  the  purpose  of  this  note  to  ascertain  when  and  how  far  injuries 
to  relatives,  whether  resulting  in  death  or  not,  can  be  made  a  ground  of  relief 
in  damages. 

Actions  for  Injubiss  to  Relatives  not  Resultino  in  Death,  present 
none  of  the  difficulties  adverted  to  in  the  principal  case.  The  only  questioa 
in  such  cases,  as  to  the  right  to  maintain  the  action,  conceding  that  the  in- 
jury arises  from  an  actionable  tort,  is  whether  or  not  the  plaintiff  has  such  aa 
interest  iA  the  party  injured,  by  reason  of  the  relationship,  that  he  suffers 
pecuniary  damage. 

1.  Action  for  Injury  to  W\fe^ — ^A  husband  has,  by  the  common  law,  a  legal 
right  to  the  society  and  services  of  his  wife:  Cooley  on  Torts,  38;  Schouler's 
Dom.  Rel.,  sec.  77.  Hence,  if  by  any  injury  wrongfully  or  negligently  in- 
flicted upon  the  wife,  the  husband  is  deprived  of  her  society  and  services,  he 
has  a  right  of  action  therefor  |9er  guod  conaortium  amini;  and  as  he  is  legally 
liable  for  medical  expenses  and  expenses  of  nursing,  etc.,  incurred  by  reason 
of  the  injury,  he  may,  in  such  action,  recover  for  such  expenses  as  well  as  for 
his  own  time  spent  in  nursing  her:  Schouler's  Dom.  ReL,  ntpra;  Cooley  on 
Torts,  224,  226;  3  Bl.  Com.  140;  2  Thomp.  Neg.  1240;  Hyde  v.  Scystor,  Cro. 
Jac.  538;  Brochbank  v.  WhUehcwen  etc.  R.  Co.,  7  Hurlst.  &  N.  834;  Fuller 
V.  Naugatuck  R.  R.  Go,,  21  Conn.  656;  Mewhhier  v.  HaUen,  42  Iowa,  288; 
Tuttle  V.  Chicago  etc,  R,  R.  Co,,  Id.  518;  Mowry  v.  Chcmty,  43  Id.  609;  Berger 
V.  Jcuicha,  21  Mich.  215;  SmUh  v.  St,  Joseph,  55  Mo.  456;  Afatteson  v.  New 
York  etc,  R,  R,  Co.,  35  N.  Y.  487;  King  v.  Thtrnvpton,  87  Pa.  St.  365;  BamtB 
V.  Martin,  15  Wis.  240;  Kavanaugh  v.  JaaieaviUe,  24  Id.  618;  Meut  v.  Fond 
du  Lae,  48  Id.  323.  He  may,  therefore,  recover  for  loss  of  her  services  and 
society,  and  for  the  necessary  medical  and  other  expenses,  etc.,  occasioned  by 
an  assault  and  battery  committed  upon  her:  Berger  v.  Jacobs,  twpra.  So  in 
case  of  an  injury  to  her  by  malpractice  of  a  physician  or  surgeon:  MewhvrUt 
V.  Hatten,  mtpra;  Mowry  v.  Chaney,  supra;  HyaU  v.  Adams,  16  Miob.  180. 
So  where  the  wife  is  injured  in  health  by  the  defendant's  secretly  selling  her 
laudanum,  knowing  that  she  is  in  the  habit  of  using  the  drug  as  a  beverage: 
Hoard  v.  Peek,  66  Barb.  202.     So  where  an  injury  is  inflicted  upon  her  by 
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the  defendant's  negligence  as  a  common  carrier,  or  by  the  negligence  of  a 
town,  or  the  like:  Fuller  v.  Naugatuch  R,  R.  Co,,  supra;  McKinney  v.  \Ve»t- 
em  Stage  Co,f  4  Iowa,  420;  Tutile  v.  Chicago  etc,  R.  R,  Co.^  supra;  Hopkitu 
V.  AOaniic  etc,  R.  R.  Co.,  36  N.  H.  9;  MaUeson  v.  New  York  eic.  R.  R.  Co,, 
tupra;  Cregin  v.  Brooklyn  etc.  R.  R.  Co.,  56  How.  Pr.  32,  465;  Klein  v.Jew' 
ett,  26  N.  J.  Eq.  474;  Smith  v.  St.  Joseph,  supra;  Kavanaugh  ▼.  JanesvUle, 
supra.  But  in  Massachusetts  it  has  been  determined  that  a  husband  can  not 
maintain  an  action  against  a  town  for  loss  of  his  wife's  services  by  an  injury 
occasioned  by  a  defective  highway,  because  the  remedy  for  such  injuries  i« 
statutory,  and  is  given  by  law  to  the  husband  and  wife:  Harwood  v.  Lowell, 
4  Cush.  310.  The  husband  may  recover  also  for  loss  of  services  and  expenses 
caused  by  a  malicious  prosecution  of  the  wife:  Rogers  v.  Smith,  17  Ind.  323; 
or  for  similar  loss  and  expenses  arising  from  slander  spoken  of  the  wife:  Den- 
gate  v.  Gardiner,  4  Mee.  &  W.  6;  Van  Vacter  v.  McKiUip,  7  Blackf.  578;  Mc» 
Kinney  v.  Western  Stage  Co.,  supra;  as  where,  in  consequence  of  the  slander, 
the  wife  can  not  obtain  employment  as  a  servant:  Dengate  v.  Gardiner,  supra. 
The  husband  may  sue  also  for  enticing  away  the  wife:  Gilchrist  v.  Bale,  34 
Am.  Dec.  469;  or  for  her  seduction:  Weaver  v.  Bachert,  44  Id.  168,  note.  The 
note  to  the  latter  case  contains  an  extended  discussion  of  the  subject  of  ac- 
tions for  seduction.  As  injuries  of  this  character  are  properly  not  injuries  to 
the  wife,  but  directly  to  the  husband,  it  is  not  proposed  to  discuss  them  in 
this  note. 

Loss  of  the  wife's  services  by  an  injury  to  her  is  not,  in  an  action  by  the 
husband,  to  be  measured  by  exactly  the  same  standard  as  if  she  were  a  mere 
hired  servant.  The  law  departs  from  its  strictly  pecuniary  valuation  of  the 
husband's  interest  in  his  wife,  at  least  to  the  extent  of  recognizing  in  her  some 
higher  worth  to  him  than  that  which  appertains  to  his  other  servants.  "  The 
word  service,"  says  Mr.  Justice  Cooley,  "has  come  to  us  in  this  connection 
from  the  times  in  which  the  action  originated,  and  it  implies  whatever  of  aid,  as- 
siBtance,  comfort,  and  society  the  wife  would  be  expected  to  render  to,  or  bestow 
upon  her  husband,  under  the  circumstances  and  in  the  condition  in  which  they 
may  be  placed,  whatever  those  may  be:"  Cooley  on  Torts,  226.  "  Certainly," 
says  Agnew,  J.,  in  Pennsylvania  R,  R.  Co.  v.  Goodman,  62  Pa.  St.  329,  "  the 
service  of  a  wife  is  pecuniarily  more  valuable  than  that  of  a  mere  hireling. 
The  frugality,  industry,  usefulness,  attention,  and  tender  solicitude  of  a  wife 
and  the  mother  of  children  surely  make  her  services  greater  than  those  of  an 
ordinary  servant,  and  therefore  worth  more.  These  elements  are  not  to  be  ex- 
cluded from  the  consideration  of  a  jury  in  making  a  mere  money  estimate  of 
value."  Hence,  where  the  wife  was  an  invalid  before  the  injury  and  there- 
fore unable  to  perform  much  if  any  physical  labor,  considerable  damages  may 
nevertheless  be  recoverable,  where  she  was  improving  in  health  at  the  time 
of  the  accident,  and  the  strong  probabilities  were  that  she  would  soon  be 
able  to  discharge  the  most  important  duties  of  a  wife:  Meese  v.  Fond  du  Lac, 
48  Wis.  323.  The  opinions  of  witnesses  are  admissible  as  to  the  value  of 
services  such  as  the  wife  might  have  been  expected  to  render,  where  the  wit- 
nesses state  that  they  are  acquainted  with  the  value  of  such  services  and  give 
their  means  of  knowledge:  MaUeson  v.  New  York  etc.  R.  R.  Co.,  35  K.  Y.  487. 
Lobs  of  service  and  exx>enses  incurred  after  the  commencement  of  the  action 
may  be  included  in  the  recovery,  and  also  prospective  loss  of  service  where  the 
wife's  condition  at  the  trial  is  such  as  to  show  that  her  disability  will  continue, 
and  evidence  of  her  condition  at  the  trial  is  admissible:  Hopkins  v.  Atlanlie 
etc.  R.  R,  Co.,  36  N.  H.  9.  Exemplary  damages  are  recoverable  if  the  injury 
was  done  by  gross  carelesaness,  not  strictly  as  compensation  but  for  the  sak*^ 
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of  the  public  example:  Id.  But  for  an  injnxy  to  the  wife  by  malpractice  of  a 
physician  or  surgeon,  where  no  evil  motive  or  wantozmess  ia  shown,  the  hus- 
band can  not  recover  exemplary  damages:  Hyatt  v.  AdamSf  16  Mich.  180. 

For  the  personal  injury  to  the  wife  by  a  tort  committed  upon  her,  and  for 
lier  bodily  suffering  or  mental  anguish  by  reason  of  the  injuiy,  or  for  the 
damage  to  her  charixter,  in  case  of  an  injury  affecting  character,  the  husband 
can  not  recover,  but  a  separate  action  must  be  brought  therefor  in  the  joint 
names  of  the  husband  and  wife,  at  common  law,  or  in  the  name  of  the  wife 
alone,  where  the  statute  authorizes  her  to  sue  alone:  Berger  v.  Jacobs,  21 
Mich.  215;  McKinney  v.  Western  Stage  Co.,  4  Iowa,  420;  Mewhirter  v.  Ilatten, 
42  Id.  288;  Hogers  v.  Smith,  17  Ind.  323;  Smith  v.  St.  Joseph,  55  Mo.  456; 
Hooper  V.  Haskellf  56  Me.  251;  Schouler*s  Dom.  Rel.,  sec.  77.  But  in  an 
action  by  the  husband  the  wife's  expressions  of  pain,  and  her  declarations  im- 
mediately after  the  injury  respecting  her  health,  are  admissible  as  part  of  the 
res  gestosy  and  as  showing  the  extent  of  the  injury  and  of  the  husband's  con- 
sequent loss:  Matteson  v.  New  York  etc.  /?.  R,  Co,,  .35  N.  Y.  487.  At  common 
law,  as  already  stated,  it  was  necessary  for  the  husband  and  wife  to  join  in 
an  action  for  an  injury  to  her  person  or  character,  so  far  as  the  damage  to  the 
wife  affected  her  individually,  and  this  is  still  the  rule  where  the  statute  has 
not  changed  it:  Schouler's  Dom.  ReL,  sec.  77;  Davies  v.  Sotomon,  L.  R.,  7 
Q.  B.  112;  Throgmorton  v.  Davis,  3  Blackf.  383;  Rogers  v.  Smith,  17  Ind.  323; 
Musselman  v.  Oalligher,  32  Iowa,  383;  SmaXley  v.  Anderson,  2  Mon.  66; 
Michigan  etc.  R,  R.  Co,  v.  Coleman,  28  Mich.  440;  Smith  v.  St,  Joseph,  65 
Mo.  456;  King  v.  Thompson,  87  Pa.  St.  365.  In  many  of  the  states,  how- 
ever, the  wife  may,  and  under  some  statutes  must,  sue  alone  for  injuries  to 
her,  so  far  as  they  are  personal  to  herself:  Chicago  etc,  R,  R.  Co.  v.  Dunn, 
62  HI.  260;  Hennies  v.  Vogel,  66  Id.  401;  Bamett  v.  Leonard,  66  Ind.  422; 
Musselman  v.  OaUigher,  32  Iowa,  383;  Pancoast  v.  Bumell,  Id.  394;  Me* 
whirter  v.  Hatten,  42  Id.  288;  TutOe  v.  Chicago  etc.  R.  R,  Co,,  Id.  518;  Toums- 
d%n  V.  NuU,  19  Kans.  282;.  Omaha  etc.  R,  Co,  v.  DooliUle,  7  Neb.  481; 
Michigan  etc.  R,  R,  Co,  v.  Coleman,  28  Mich.  440.  In  Iowa  and  Michigan, 
for  instance,  the  wife  alone  can  sue  for  the  personal  injury,  and  the  hus- 
band can  not  be  joined:  Mewhirler  v.  Hatten,  Tuttle  v.  Chica^jo  etc,  R,  R, 
Co.,  MicJiigan  etc,  R,  R,  Co.  v.  Coleman,  supra.  Under  the  rule  in  these 
states  a  cause  of  action  for  the  malicious  prosecution  of  the  wife  being  per- 
sonal to  her  can  not  be  set  up  as  a  cross  demand  in  a  joint  action  against 
the  husband  and  wife:  Musselman  v.  Galligher,  32  Iowa,  383.  In  Georgia 
the  statute  authorizes  the  husband  to  sue  alone  for  a  tort  on  the  wife,  but  it 
is  held  that  this  does  not  abrogate  the  common  law,  and  that  the  wife  may  be 
joined  as  plaintiff:  Ea^t  Tennessee  etc,  R,  R,  Co,  v.  Cox,  57  Ga.  252. 

As  the  husband  can  not,  as  we  have  already  seen,  without  the  aid  of  a  stat- 
ute, recover  for  the  personal  damage  and  suffering  of  the  wife  occasioned  by  a 
tort  upon  her,  so  neither  can  the  wife,  nor  the  husband  and  wife,  where  they 
sue  jointly,  recover  for  the  husband's  loss  of  the  wife's  services  or  society,  or 
for  her  loss  of  time,  or  power  of  earning  money,  or  for  medical  or  nursing  ex- 
penses, since  all  these  are  items  of  damage  to  the  husband  for  which  he  must 
sue:  Dengate  v.  Gardiner,  4  Mee.  &  W.  6;  Fuller  v.  Nmigatuck  R,  R.  Co., 
21  Conn.  656;  McKinney  v.  Western  Stage  Co.,  4  Iowa,  420;  Tuttle  v.  Chicago 
etc,  R.  R,  Co.,  42  Id.  618;  Klein  v.  Jewett,  26  N.  J.  E(i.  474;  King  v.  Thomp- 
son, 87  Pa.  St.  365;  Barnes  v.  Martin,  15  Wis.  240;  Kavanaugh  v.  Janesville, 
24  Id.  618.  But  it  is  held  in  New  York  that  when  a  wife  works  for  a  stranger, 
her  services  belong  to  herself,  and  she  may  recover  for  the  loss  where  she  is 
disabled  from  performing  service,  under  the  statute  of  that  state  making  the 
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"  caminga  of  any  married  woman  from  her  trade,  bnaineBS,  labor,  or  aeryices," 
her  ''sole  and  separate  property:"  Brooks  ▼.  Sehwerin^  64  N.  T.  943.  Upon 
the  death  of  the  wife  after  joint  action,  brought  for  a  tort  personal  to  her,  the 
action  abated  at  common  law,  and  could  not  be  further  prosecuted  (actio  per- 
§0TuUi8  cum  persona  moritur):  Cooley  on  Torts,  227,  note;  Schouler's  Dom.  ReL, 
sec  77;  Meese  v.  IbTid  du  Lac,  48  Wis.  323.  But  in  Maine  the  action  sur- 
vives, and  the  husband  may  withdraw  that  the  administrator  may  come  in 
and  prosecute;  or,  if  he  is  administrator,  he  may  himself  prosecute  in  that 
character:  Norcross  ▼.  Stuart^  50  Me.  87.  The  action  survives  the  death  of 
the  husband  and  may  still  be  prosecuted  by  the  wife,  at  common  law,  she 
being  regarded  as  the  meritorious  cause  of  action:  Cooley  on  Torts,  227,  note; 
Schouler's  Dom.  Bel.,  sec  77.  The  husband's  right  of  action  for  loss  of  his 
wife's  services  and  for  medical  expenses,  etc.,  occasioned  by  an  injury  to  her. 
is  not  affected  by  the  abatement  of  their  joint  action,  for  the  damages  to  her^ 
upon  her  death,  but  he  may  still  soe  therefor:  Mtese  v.  Fond  duLae,  48  Wia, 
323.  And  such  cause  of  action  survives  also  to  the  husband's  ^rsonal  repre- 
sentative upon  his  death:  Oregin  v.  BrooUyn  etc  R.  R,  Co,^  56  How.  Pr.  32» 
465. 

2.  Action  /or  Injury  to  Husband. — A  wife  has,  at  common  law,  no  legal 
enforceable  right  to  the  society  and  services  of  her  husband,  and  can  main- 
tain no  action  for  the  loss  thereof,  either  by  an  injury  to  him,  since  for  that 
he  alone  can  sue,  or  by  his  being  alienated  in  his  affections  and  enticed  away 
from  her:  Ck)oley  on  Torts,  38;  Schouler's  Dom.  Bel.,  sec.  77.  The  loss  of 
a  husband  who  could  thus  be  seduced  from  his  duty,  was  probably  regarded 
as  damnum  absque  ii^uria.  Statutes  have  been  passed,  however,  giving 
wives  a  right  of  recovery  for  the  loss  of  their  husbands'  society  and  service! 
by  certain  classes  of  injuries,  to  be  hereafter  mentioned. 

3.  Actions  for  Injuries  to  Children, — (a)  Injuries  in  gen^roL — ^The  common 
law,  with  its  usual  disregard  of  sentimental  considerations,  affords  a  parent, 
as  such,  no  remedy  for  an  injury  to  his  child.  He  can  recover  oidy  for  his  pe- 
cuniary loss  thereby:  Sawyer  v.  Sauer^  10  Kan.  519.  But  as  the  father  is  re- 
garded, in  law,  as  the  master  of  his  children  during  their  minority,  and  as 
entitled  to  their  services,  he  has  an  undoubted  right  of  action  for  a  loss  or  dep- 
rivation of  those  services,  by  a  tort  committed  against  any  of  hiB  children: 
Cooley  on  Torts,  228;  Schouler's  Dom.  ReL,  sec.  258;  3  Sutherland  on  Dam. 
279;  Coufden  v.  WrigJU,  35  Am.  Dec.  633;  Dennis  v.  Clark^  post;  Durden  v. 
Bameit,  7  Ala.  169;  Karr  v.  Parks,  44  Cal.  46;  Shields  v.  Yonge,  15  Ga.  349; 
Rogers  v.  Smith,  17  Ind.  323;  WlUon  v.  Middlesex  R.  R.  Co.,  125  Mass.  130; 
Klingman  v.  Holmes,  54  Mo.  304;  Whitney  v.  Hitchcock,  4  Denio,  461;  Hoover 
V.  Ileim,  7  Watts,  62;  Houston  etc  R.  Co.  v.  MiUer,  49  Tex.  322.  So 
whether  the  child  is  injured  by  an  assault:  Cowden  v.  Wright,  35  Am.  Deo. 
633;  Klingman  v.  Holmes,  54  Mo.  304;  WhUney  v.  Hitchcock,  4  Denio,  461; 
Hoover  v.  Heim,  7  Watts,  62;  or  by  a  vicious  animal  belonging  to  the  defend- 
ant and  negligently  suffered  to  run  at  large:  Durden  v.  Bamett,  7  Ala.  169; 
Karr  v.  Parks,  44  Cal.  46;  or  by  other  negligence  of  the  defendant:  Houston 
R.  Co.  V.  Miller,  49  Tex.  322;  Wilton  v.  Middlesex  R.  R.  Co.,  125  Mass.  130. 
So  where  the  injury  consists  in  a  malicious  prosecution  or  false  imprisonment 
of  the  child,  occasioning  loss  of  service:  Rogers  v.  Smith,  17  Ind.  323. 

If  the  child  is  of  too  tender  an  age  at  the  time  of  the  injury  to  render  effect- 
ual service,  it  has  been  held  that  the  father  can  not  recover  in  trespass  per  quod 
servUium  amisit:  Hall  v.  Hollander,  7  Dow.  &  B.  133;  S.  C,  4  Bam.  k  Cress. 
660.  And  see  Dennis  v.  Clark,  post.  But  as  Mr.  Justice  Cooley  very  justly 
says:  "  The  services  of  a  child,  no  more  than  those  of  a  wife,  are  to  be  estimated 
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by  the  merely  physical  and  gross  standard;  they  do  not  consist  in  the  hewing 
of  wood  and  drawing  of  water  merely,  but  they  are  snch  returns  of  affection 
ae  the  child,  in  his  condition,  is  capable  of;  and  many  a  parent  has  been  made  to 
feel  that  these,  in  the  case  of  afiUcted  and  helpless  chUdren,  are  often  beyond 
all  estimate:"  Cooley  on  Torts,  228,  note.  There  is  something  inexpressibly 
repugnant  to  all  true  parental  feeling  in  the  idea  that  a  child  of  tender  years, 
incapable  of  effi^ent  manual  labor,  is  of  no  service  or  use  in  the  home,  and 
that  an  injury  to  it  is  consequently  no  loss  to  the  parent.  In  Ilartfield  v. 
£oper,  34  Am.  Dec.  274,  which  was  a  case  of  an  injury  to  a  child  two 
years  old  by  the  alleged  negligence  of  the  defendant,  Judge  Cowen,  referring 
to  the  doctrine  of  Hall  v.  Hollander,  that  there  could  be  no  recovery  by  a 
father  for  an  injury  to  "so  small  a  child,"  says:  "I  should  think  it  quite 
questionable  whether  that  case  can  be  considered  law  here."  At  all  events, 
we  are  confident  that  no  very  stringent  proof  of  service,  or  of  capacity  for 
service,  would  now  be  required  to  support  an  action  in  such  a  case.  It  is  at 
least  certain  that  however  young  or  feeble  a  child  may  be,  the  father  may 
recover  for  medical  attendance,  nursing,  and  other  expenses,  and  trouble 
and  care,  made  necessary  by  a  tort  committed  against  it:  Dennis  v.  Clark, 
post;  Durden  v.  BameU,  7  Ala.  169;  Syhes  v.  Lawlar,  49  Cal.  237;  Hall  v. 
HoUajider,  7  Dow.  &  R.  133;  S.  C,  4  Bam.  &  Cress.  660.  Though  this  is  said 
to  bo  doubtful  in  England:  Schouler's  Dom.  Rel.,  sec.  258.  And  see  the  re- 
marks of  Mr.  Justice  Metcalf,  in  Dennis  v.  Clark,  post.  In  Durden  v.  Bar^ 
neU,  supra,  it  is  said  that  the  father  may  also,  perhaps,  recover  for  depriva- 
tion of  a  child's  society  by  such  an  injury,  though  it  may  be  too  young  to  be 
capable  of  "rendering  any  useful  services."  In  Pennsylvania  it  is  held  that 
a  widowed  mother  is  not  legally  entitled  to  her  children's  services,  and  can 
recover  for  loss  of  service  by  an  injury  to  a  child  only  upon  showing  that  the 
relation  of  master  and  servant  actually  exists:  Fairmount  etc,  R.  Co,  v.  Stut- 
ter, 54  Pa.  St.  375.  But  we  think  it  would  not  be  so  held  in  other  courts. 
That  a  widowed  mother  is  entitled  to  the  services  of  her  children  during  mi- 
nority, except  where  they  have  another  guardian,  or  have  been  emancipated, 
see  Oray  y.  Durland,  50  Barb.  100;  Simpson  v.  Buck,  5  Lans.  337;  Hammond 
V.  CorbeU,  60  N.  H.  501;  State  v.  Baltimore  etc,  B,  R,  Co,,  24  Md.  84.  See 
also  the  note  to  Coon  v.  Afqffett,  4  Am.  Deo.  405.  Where  a  permanent  injury 
is  inflicted  upon  a  child,  as  by  the  loss  of  an  arm  through  the  defendant's  neg- 
ligence, the  father  may  recover  {or  prospective  loss  of  service  up  to  the  time 
of  the  child's  majority:  Houston  etc,  R,  Co,  v.  Miller,  49  Tex.  322.  And  gen- 
erally it  is  competent  to  show  the  continuance  of  the  injury  after  suit  brought^ 
as  by  proving  that  in  consequence  thereof  the  child  is  subject  to  fits:  Hoover 
y.  Heim,  7  Watt8»  62. 

Medical  and  other  expenses  made  necessary  by  the  injury  may  always  be 
recovered,  whether  the  child  is  too  young  to  be  of  service  or  not:  Rogers  v. 
Smith,  17  Ind.  323;  Houston  etc,  R,  Co,  y.  Miller,  49  Tex.  322;  Karr  v.  Parks, 
44  CaL  46.  And  see  the  cases  cited  supra.  In  New  York  it  is  held  that  in 
an  action  of  trespass  per  quod  servitium  by  a  father  for  an  assault  and  battery 
on  his  child,  the  wounded  feelings  of  the  parent  are  not  to  be  considered  in 
estimating  the  damages:  Cowden  v.  Wright,  35  Am.  Dec.  633.  And  in 
Whitney  v.  Hitchcock,  4  Denio,  461,  it  was  decided  that  a  father  could  not 
recover  exemplary  damages  in  such  an  action,  even  in  case  of  an  outrageously 
indecent  assault  upon  a  girl  eleven  years  of  age  during  prayers  at  church,  by 
one  of  the  church  members.  But  this  doctrine  was  disapproved  in  Kling- 
man  v.  Holmes,  54  Mo.  304,  where  it  was  held  that  in  an  action  by  a  father  for 
loss  of  service  by  a  battery  on  his  child,  after  proof  of  loss  of  service,  exem- 
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plary  damages  might  be  awarded;  and  Wagner,  J.,  said:  "I  think  it  was 
then  competent  for  the  jury  to  look  to  all  the  circnmstances  attending  the 
battery,  and  to  award  such  damages  as  they  might  deem  ample  and  reason- 
able to  compensate  the  plaintiff,  and  also  to  vindicate  his  rights,  and  prevent 
similar  abuses  in  future." 

For  the  personal  injury  and  suffering  of  a  child  occasioned  by  a  tort  com- 
mitted upon  it,  the  father  can  not  recover  any  damages,  blit  the  child  must 
sue  therefor  by  his  guardian  or  next  friend:  3  Sutherland  on  Dam.  279;  2 
Thomp.  Neg.  1242;  Schouler's  Dom.  Rel.,  sees.  427,  430;  Cooley  on  Torts, 
229;  Eogers  v.  Smith,  17  Ind.  323;  Oakland  Bailtoay  Co,  v.  Fielding,  48  Pa. 
St.  320;  IViltonY.  Middlesex  B,  7?.  Co.,  125  Mass.  130;  Karr  v.  Parks,  44  CaL 
46;  Durkee  v.  Cent,  Pac,  JR.  R.  Co,,  66  Id.  388;  S.  C.  38  Am.  Rep.  69;  as 
where  permanent  maiming  or  disfigurement  results  from  the  injury:  OaJda/nd 
H.  Go,  V.  Fielding;  Karr  v.  Parks;  Dvrkee  v.  Central  Pacific  R.  R.  Co.,  supra. 
Nor  can  the  father  recover  for  the  expense  of  removing  any  deformity  re- 
sulting from  the  injury,  but  only  for  curing  the  original  wound:  Karr  v. 
Parks,  supra.  The  respective  rights  of  action  of  the  father  and  child  are 
entirely -distinct,  and  a  recovery  by  the  child  is  no  bar  to  a  subsequent  action 
by  the  father  for  his  loss  of  service:  Karr  v.  Parks,  44  Cal.  46;  Wilton  v.  Afid^ 
dlesex  R,  R,  Co,,  125  Mass.  130.  And  on  the  other  hand,  a  recovery  by  the 
parent  for  loss  of  service  during  minority  is  no  bar  to  a  subsequent  action  by 
the  child  for  his  own  loss  after  majority,  where  the  disability  continues: 
Traver  v.  Eighth  Ave.  R.  R.  Co.,  4  Abb.  App.  Dec.  422.  If  the  injury  is  such 
as,  from  its  nature,  to  damage  the  child  alone,  and  occasions  no  loss  of  serv- 
ice or  other  damage  to  the  father,  the  child  alone  can  sue,  as  in  case  of  the 
wrongful  exclusion  of  a  child  from  school:  Boyd  v.  Blaiadell,  15  Ind.  73; 
DonaJiue  v.  Richards,  38  Me.  376. 

'b)  Seduction,  Abduction,  Enticement,  or  Harboring  qf  Children.-— Aa  to  a 
parent's  right  of  action  for  his  daughter's  seduction,  occasioning  loss  of  ser- 
vice, see  Coon  v.  Moffeti,  4  Am.  Dec.  392,  and  note,  where  the  subject  is  iii- 
cussed  at  length.  See  also  Boyd  v.  Dyrd,  44  Id.  740,  and  the  note  thereto 
collecting  previous  cases  in  this  series.  And  as  to  the  x^leadings,  evidence, 
and  measure  of  damages  in  such  cases,  see  the  note  to  Weaver  v.  Bachert,  44 
Id.  170.  An  action  may  undoubtedly  be  sustained  by  a  father  for  loss  of 
service  and  expenses  occasioned  by  the  abduction  of  his  infant  son  or  daughter: 
Magee  v.  Holland,  27  N.  J.  L.  86;  Plummer  v.  Webb,  4  Mason,  380;  or  by 
enticing  such  son  or  daughter  away  from  the  father's  service:  Vaughan  v. 
Rhodes,  13  Am.  Dec.  713,  and  the  note  thereto  discussing  this  subject  at 
some  length:  Jones  v.  Tevis,  14  Id.  98;  Sherwood  v.  Hall,  3  Sumn.  127; 
Bundy  v.  Dodson,  28  Ind.  295;  BuUerJield  v.  Ashley,  6  Cush.  249;  Caughey 
v.  Smith,  47  N.  Y.  244;  or  by  harboring,  secreting,  and  retaining  in  employ- 
ment the  plaintiff's  minor  child  against  the  father's  will,  knowing  him  to 
have  run  away  from  the  latter's  service:  Everett  v.  Sherfey,  1  loTi'a,  357? 
Stowe  V.  Hey  wood,  7  Allen,  118;  Sargent  v.  Matliewson,  38  N.  H.  54;  and 
counts  for  enticing  away  and  harboring  may  be  united:  BuUerJield  v.  Ashley, 
Q  Cush.  249.  If  the  father  ia  dead,  the  widowed  mother  may  maintain  the 
action:  Jones  v.  Tevis,  14  Am.  Dec.  98. 

Loss  of  service  is  the  gist  of  the  action:  Magee  v.  Holland,  27  N.  J,  L.  86; 
Butferjiefd  v.  Ashley,  6  Cush.  249.  It  must  appear  also  that  the  defendant 
knew  or  had  notice  that  the  child  enticed  away  was  the  plaintiff's  servant:  Id. 
And  if  the  child  is  of  tender  years  it  has  been  held  that  there  must  be  actual 
proof  of  loss  of  service:  Magee  v.  Holland,  sujjra.  If  the  father  and  mother  are 
living  apart  and  the  father  permits  his  child  to  remain  in  the  mother's 
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eastody  to  be  snpportecl  and  employed  by  her,  the  father  can  not  ne  for  en- 
ticing such  child  away,  because  there  is  no  loss  of  service:  WodtZ  r.  Cogge^ 
$hailf  35  Am.  Dec.  391.  Where  the  plaintiff's  minor  daughter  is  enticed  aw»v 
from  his  service  to  be  married  and  is  married  against  his  consent,  it  'm  clear 
that  there  can  be  no  recovery  for  loss  of  service  after  the  marriage,  where  the 
parties  are  cax)able  of  contracting  marriage,  for  the  marriage  is  valid  thoagh 
those  concerned  may  be  liable  to  statutory  penalties,  and  the  servant  is 
thereby  emancipated,  or  at  least  changes  masters,  and  the  husband's  right  is 
paramount:  Ooodmn  v.  Thompson^  2  G.  Greene,  329;  Ilervty  v.  Moaeley^  7 
Gray,  479;  Jones  v.  Tevis,  14  Am.  Dec.  98;  though  undoubtedly  the  father 
may  sue  for  the  loss  of  service  up  to  the  time  of  the  marriage  if  it  does  not 
take  place  immediately.  Procuring  a  minor  child  to  be  married  without  the 
lather's  consent  furnishes  the  latter  no  ground  of  action,  even  though  it  is 
accomplished  by  fraudulent  representations  to  the  clerk  and  magistrate  as  to 
age  or  consent:  Hervey  v.  MostUy,  7  Gray,  479.  See  also  J<mu  v.  Tevis^  14 
Am.  Dec.  98.  And  if  the  officer  issuing  the  license  is  a  party  to  the  transac- 
tion no  action  lies  against  him  on  his  official  bond:  Holland  v.  Beard,  69 
Miss.  161;  8.  C,  42  Am.  Rep.  360.  A  case  somewhat  at  variance  with  some 
of  those  cited  is  Hills  v.  Hobart,  2  Root,  48.  In  that  case  the  plaintiff  'a 
minor  daughter  having  been  seduced  and  got  with  child  by  the  defendant's 
brother-in-law,  proceedings  for  bastardy  were  instituted,  and  th^  defendant 
hired  a  worthless  vagrant  to  dress  up  as  a  man  of  means  and  to  court  the  girl, 
and  fraudulently  induced  her  to  abandon  the  plaintiff  and  to  marry  such 
vagrant,  and  to  dismiss  the  bastardy  proceedings,  and  the  husband  after  per- 
forming his  part  of  the  plan  abandoned  his  wife,  leaving  her  destitute.  It 
was  held  that  the  father  could  maintain  case  against  the  defendant  for  loss  of 
service,  and  other  damages  suffered  by  him  through  these  proceedings. 

Exemplary  damages  are  recoverable  for  injury  to  the  parent's  feelings  in 
abducting  or  enticing  away  his  child:  Stotoe  v«  Heytoood,  7  Allen,  118;  If  ogee 
V.  Holland,  27  N.  J.  L.  86.  But  evidence  of  the  parent's  mental  suffering 
by  reason  of  the  injury,  apart  from  evidence  indicating  the  nature  and  extent 
of  the  injury  itself,  is  inadmissible:  Stowe  v.  Hey  wood,  7  Allen,  118.  Where 
the  child  has  been  enticed  away  or  abducted  and  shipped  for  service  on  board 
a  vessel,  the  father  may  maintain  a  suit  in  admiralty  in  the  nature  of  an 
action  per  quod  servUivm  amisU,  or  he  may  waive  the  tort  and  sue  on  con- 
tract for  the  value  of  the  child's  services:  Plummer  v.  Webb,  4  Mason,  380. 
But  the  child's  right  to  payment  for  the  services  rendered  to  the  defendant 
is  distinct  from  the  father's  right  of  action  for  loss  of  service.  Hence,  where 
the  defendant  enticed  away  the  plaintiffs  minor  son  and  induced  him  to  en- 
list as  a  substitute  in  the  army,  and  after  the  son's  death  the  plaintiff,  as  his 
administrator,  demanded  and  received  from  the  defendant  the  son's  bounty 
money,  and  collected  his  arrears  of  pay  from  the  government,  this  was  held 
to  be  no  bar  to  an  action  by  the  plaintiff  in  his  own  name  for  the  loss  of  ser- 
vice: Caughey  v.  Smith,  47  N.  Y.  244. 

Acnovs  FOB  Ikjubiss  to  Relatiyss  undeb  "Civil  Damaob"  Liquob 
Laws. — Statutes  have  been  passed  in  many  of  the  states,  generally  referred 
to  as  "civil  damage  "  laws,  giving  a  right  of  action  for  damages  suffered  by 
relatives  of  intoxicated  persons  and  others,  by  reason  of  such  intoxication, 
against  those  who  furnished  the  liquor  which  produced  it.  It  is  impractica- 
ble, within  the  limits  of  this  note,  to  give  even  a  synopsis  of  the  different 
statutes  on  this  subject.  Their  material  provisions  are  given  in  full  in  Cooley 
on  Torts,  242  et  seq. ;  and  the  volumes  in  which  the  full  text  of  the  statutes 
may  be  found  are  also  referred  to  in  the  note  to  Commonwealth  v.  KimbaUt 
Am.  Dxa.  YoL.  ZLYHI— 40 
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85  Am.  Dec  328»  where  the  constitationality  of  rach  laws  is  shown  to  bo 
thoroughly  well  settled.  The  general  tenor  of  these  "dvil  dARiage**  laws, 
although  they  vary  considerably  in  their  provisions,  is  substantially  the  same. 
The  Illinois  statute  of  1872,  re-enacted  in  1874,  is  a  fair  sample  of  such  stat- 
utes. It  provides,  so  far  as  the  matter  now  under  consideration  is  ooncemed, 
that  **  every  husband,  wife,  child,  parent,  guardian,  employer,  or  other  per- 
son, who  shall  be  injured  in  person  or  property,  or  means  of  support,  by  any 
intoxicated  person,  or  in  consequence  of  the  intoxication,  habitual  or  other- 
wise, of  any  person,  shall  have  a  right  of  action  in  his  or  her  own  name,  sev- 
erally or  jointly,  against  any  person  or  persons,  who  shall,  by  selling  or  giving 
intoxicating  liquors,  have  caused  the  intoxication,  in  whole  or  in  part»  of 
such  person  or  persona;  and  any  person  owning,  renting,  leasing,  or  permit- 
ting the  occupation  of  any  building  or  premises,  and  having  knowledge  that 
intoxicating  liquors  are  to  be  sold  therein,  or  who,  having  leased  the  same 
for  other  purposes,  shall  knowingly  permit  therein  the  sale  of  any  intoxicatiiig 
liquors  that  have  caused,  in  whole  or  in  part,  the  intoxication  of  any  person, 
shall  be  liable  severally  or  jointly,  with  the  person  or  persons  selling  or  giving 
intoxicating  liquors  aforesaid,  for  all  damages  sustained,  and  for  exemplary 
damages,"  etc.:  Cooley  on  Torts,  243.  Statutes  containing  the  same  pro* 
visions  in  almost  the  same  words  have  been  enacted  at  Tsrious  times  in 
Arkansas,  Indiana,  Iowa,  Kansas,  Michigan,  New  York,  and  Ohio.  But 
in  several  of  these  states  the  statutes  have  been  repealed  and  others  sub- 
stituted. In  some  of  the  states  similar  liability  is  provided  for  after  notice 
from  the  relatives  of  a  person  addicted  to  intoxication  not  to  sell  him  liquoca. 
In  others,  remedies  for  such  injuries  are  provided  by  action  on  the  bond  of  m 
liquor  vender  who  causes  intoxication  resulting  in  damage  to  the  peraoDy 
property,  or  means  of  support  of  relatives  or  others.  Various  changes  are 
made,  from  time  to  time,  in  the  statutes  on  this  subject.  Indeeed  amend- 
ments, repeals,  and  re-enaotm«iits  of  liquor  laws  are  so  frequent  that  it  is 
ne?  sr  safe  to  say  what  the  law  of  any  particular  state  is  on  this  subject  with- 
out examining  the  statutes  of  the  last  session  of  the  legislature. 

1.  CofutrucUon  of  **CtvU  Damage**  Acta, — ''Civil  damage"  laws  are  hi^y 
penal  in  their  character,  and  are  therefore  to  be  strictly  construed:  linue  v. 
Trtpp,  70  ni.  496;  Mekkl  v.  AtUhU,  71  Id.  241;  Fentz  v.  Meadoum,  72  Id. 
640;  Ha^^  v.  Phdan,  4  Hun,  733;  SchnMer  v.  iJoater,  21  Ohio  St.  lia 

2.  Who  May  Sue  under  Such  Statuiee, — ^The  ''civil  damage  "  laws,  like  thai 
of  Illinois,  are  so  specific  in  their  provisions  as  to  who  may  sue  for  injuries 
under  them,  that  there  is  little  room  for  construction.  Under  the  Indiua 
statute  of  1873,  allowing  a  married  woman  to  sue,  the  husband  did  not  need 
to  be  joined  as  plaintiff  in  an  action  for  damage  arising  from  his  intoxioationt 
JfUeheU  v.  HaUe,  57  Ind.  259.  Under  the  Nebraska  statute  a  wife  and  ohil- 
dren  may  join  in  an  action  for  damage  to  their  means  of  support  by  the  in- 
toxication of  the  husband  and  father:  Booee  v.  PerkUu,  9  Neb.  304.  Undof 
the  Massachusetts  statute  the  husband  may  sue  for  damage  to  his  means  of 
support,  by  reason  of  his  wife's  intoxication:  Moron  t.  ObodiMfi,  130  Mass. 
158;  S.  C,  39  Am.  Eep.  443.  And  where  the  statute  gives  a  right  of  actum 
to  a  "parent"  for  selling  liquor  to  an  infant,  the  mother  may  sae  without 
showing  that  the  child  has  no  father:  MeNeii  v.  CoUhuim,  130  Mass.  107. 

8.  Who  may  he  Sued. — The  statutes  are  generally  veiy  specific,  also,  in 
pointing  out  the  persons  liable  for  an  injury  under  the  "  civil  damage  "  laws. 
Under  statutes  like  that  of  Illinois  above  quoted,  it  has  been  held  that 
vendors  jointly  contributing  to  the  intoxication  producing  the  injury  may 
be  Jointly  or  severally  sued,  and  that  a  reoorery  may  be  had  as  to  all 
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or  some:  RengUr  v.  LiUy,  26  Ohio  Si.  48.  So  a  joint  action  is  maintainable 
under  the  Nebraska  statnte:  Room  v.  Perhma,  9  Keb.  304.  Bat  in  New 
York  a  joint  action  was  held  not  to  be  maintainable  under  a  statute 
■imilar  to  that  of  Illinois  against  different  sellers  contributing  at  different 
times  to  the  same  intoxication:  Jackson  v.  Brookins,  5  Hun,  630.  Certainly 
no  joint  action  will  lie  if  the  parties  do  not  contribute  to  the  same  intoidca- 
tion:  La  France  v.  Krayer,  42  Iowa,  143.  And  where  the  injury,  consisting 
in  the  suicide  of  the  plaintiff's  husband,  resulted  from  a  generally  besotted 
condition,  a  joint  action  against  those  who  contributed  to  that  condition,  and 
against  those  contributing  to  the  particular  intoxication  existing  at  the  time, 
was  held  not  maintainable;  Nitdmer  t.  Ehlers,  44  Iowa,  40.  Under  those 
statutes  like  that  of  Illinois,  making  the  wrong  joint  and  seyeral,  it  is  no  de- 
fense to  a  party  sued  that  others  also  sold  liquors  contributing  to  the  injury, 
as  the  damages  can  not  be  apportioned  or  mitigated  by  that  fact,  each  being 
liable  for  the  whole  injury:  Emory  v.  Addia,  71  IlL  273;  Hachett  v.  SmMey, 
77  Id.  109;  Werner  v.  Edmiston,  24  Kan.  147;  Boyd  v.  WaU,  27  Ohio  St. 
259;  Steele  v.  Thompeony  42  Mich.  594;  Fountain  v.  Draper,  49  Ind.  441. 
But  see  Kirehner  v.  Myers,  35  Ohio  St.  85,  where  it  was  held  that,  under  a 
complaint  charging  continuous  sales  for  three  years  producing  the  injury,  the 
defendant  might  show  sales  by  others  daring  that  period.  A  former  recovery 
against  others  is  certainly  not  admissible  to  reduce  the  damages,  where  the 
•ales  did  not  cover  the  same  period:  Jackaon  t.  Nc^  54  Iowa,  041.  But  in 
EnnU  y.  Shiley,  47  Id.  552,  and  Etigleken  t.  WMer,  Id.  558,  it  was  held  that 
former  recoveries  against  others,  while  not  admissible  to  mitigate  damages, 
were  admissible  to  show  the  damages  more  accurately. 

The  proprietor  of  a  dram-shop  is  liable,  under  the  "  civil  damage"  laws  for 
intoxication  produced  by  sales  by  his  bar-tender,  clerk,  employee,  or  servant^ 
within  the  general  scope  of  his  employment,  without  such  proprietor's 
knowledge  and  in  violation  of  his  positive  instructions,  and  the  &ct  that  he 
WM  ignorant  of  it  or  had  forbidden  it  is  no  defense:  Keedy  v.  Howe,  72  SI. 
183;  BranHgam  v.  WkUe,  73  Id.  561;  Church  v.  ffigham,  44  Iowa,  482;  Krei- 
ier  V.  NieJioU,  28  Mich.  496;  Kehrig  v.  Peters,  41  Id.  475;  George  v.  (Mey, 
128  Mass.  289;  S.  C,  35  Am.  Bep.  376;  Sndth  v.  Reynolds,  8  Hun,  128;  Peter- 
son T.  Knobk,  35  Wis.  80.  And  the  proprietor  is  liable  for  exemplaiy  dam* 
ages  for  sales  by  his  employees:  Kehrig  v.  Peters,  41  Mich.  475,  unless  made 
against  his  ftona  .^cfe  instructions:  Keedy  v.  Howe,  72  111.  133;  Bnmtigam  v. 
While,  73  Id.  561.  But  the  proprietor  is  not  liable  where  one  goes  behind 
the  bar  and  drinks  without  permission,  even  though  payment  is  afterwards 
demanded  and  received:  KreUer  v.  Nichols,  28  Mich.  496.  Undoubtedly  tha 
derk  or  salesman  is  himself  liable  for  sales  made  by  him  producing  intoxicationt 
BasTiaby  y.  Wood, BO  Jnd. 4106;  Worleyy,Spurgeon,SSJowt^ 465.  Theowner 
of  the  premises  under  statutes  like  that  of  Illinois  is  liable  jointly  with  the 
liquor  dealer,  where  he  knowingly  consents  to  the  sale  of  liquor  there:  La 
France  v.  Krayer,  42  LL  143;  Jackson  v.  Brookins,  5  Hun,  530;  Berthoff  v. 
(yReiUy,  8  Id.  16.  But  without  proof  of  such  knowledge  and  oonaent  he  is 
not  liable:  Bamaby  v.  Wood,  50  Ind.  405;  Mead  v.  Stratton,  8  Hun,  148t 
LoanY,  Heney,  53  Iowa,  89;  Meyers  v.  Kirl,  57  Id.  421.  A  surety  on  a  liquor 
vendor's  bond,  under  the  Massachusetts  statute,  is  liable  for  the  amount  of  a 
judgment  recovered  against  his  principal  for  selling  liquor  to  a  minor:  Day  t. 
lifxmk,  127  Mass.  497. 

4.  For  What  If^ries  Action  wiU  Lie.-^B)  QeneraUy.^The  meie  fact  that 
the  defendant  in  an  action  under  a  "  dvil  damage  "  statute  has  sold  liquor  to 
the  plaintiff's  husband,  wife,  child,  or  parent,  and  has  oansed  him  to  beoome 


1)28  Cabet  v.  Berkshire  R.  R  Co.  [Masa 

tntoxicaUd,  or  has  even  made  an  habitual  drunkard  of  him,  will  not,  of  iteelf, 
mpport  a  recovery  of  any  damages  whatever,  bat  there  most  be  proof  of  actual 
damage  occasioned  thereby  to  the  plaintiff's  "  person,  property,  or  moans  of 
support:"   KelUrman  v.  Arnold,  71  111.  632;   Keedy  v.  Moore,  72  Id.  133; 
Fentz  V.  Meadows,  Id.  540;  Cor\frey  v.  Stark,  73  Id.  187;  Oraham  v.  Fttfford, 
Id.  696;  BrarUigam  v.  While,  Id.  661;  AlhrecJd  v.  Walker,  Id.  69;  McCann  v. 
Hoaeh,  81  Id.  213;  Fountain  v.  Draper,  49  Ind.  441;  BerthoJf  v.  O'Beillp,  74 
N.  Y.  609;  Volans  v.  Oioen,  Id.  626;  S.  C,  30  Am.  Rep.  337.    It  must  appear 
alBO  that  the  injury  or  damage  was  the  result  of  the  intoxication,  and  that  it 
was  caused  wholly  or  partly  by  the  defendant:  Netterberg  v.  OauUer,  4  Brad. 
(III.)  348;  Welch  v.  Jujenheim,  66  Iowa,  11 ;  Fountain  v.  Draper,  49  Ind.  441. 
The  general  rule  in  the  law  of  tort,  that  an  action  will  not  lie  for  damages 
occasioned  by  another's  wrong  unless  the  wrong  is  the  proximate  cause  of  the 
^'amage,  has,  in  some  cases,  been  very  stringently  applied  to  actions  for  inju- 
ries under  the  ** civil  damage"  laws:  Krach  v.  Ileilnum,  63  Ind.  517;  CoUm 
V.  Early,  54  Id.  559;  Backes  v.  Dant,  55  Id.  181.     It  is  not  necessary,  how- 
ever, that  it  should  be  the  immediate  cause:  Davis  v.  Standish,  26  Hun,  608. 
Indeed,  it  is  obvious  that  the  rule  of  "  proximate  causes  **  is  not  to  be  too 
strictly  enforced  in  this  class  of  cases;  for  if  it  were,  it  would  defeat  the  main 
purpose  of  such  statutes.     The  most  deplorable  consequences  of  intoxication 
are  necessarily  somewhat  indirect  and  remote  so  far  as  they  affect  third  per- 
sons, and  a  rule  which  should  give  the  wives  and  children  of  inebriates  a  right 
of  action  only  for  the  immediate  effects  of  the  inebriety,  would  be  to  invito 
them  to  a  Barmecide  feast.   Abundant  illustrations  of  the  necessity  of  a  mora 
liberal  rule  will  be  found  in  the  cases  hereafter  cited  in  this  note.   In  one  case 
It  was  held  by  tlie  judge  who  delivered  the  prevailing  opinion,  that  under  the 
New  York  statute  (substantially  the  same  as  that  of  Illinois)  it  was  essential 
to  a  recovery  for  an  injury  resulting  from  intoxication  that  it  should  be  one 
for  which  an  action  would  lie  against  the  inebriate:  Hayes  ▼.  Phdan,  4  Id. 
733.     But  this  doctrine  was  subsequently  repudiated  by  the  majority  of  the 
judges  in  the  same  court:  Quoin  v.  Russell,  8  Id.  319. 

(b)  Injury  to  Person, — In  order  to  constitute  an  injury  to  the  person  of  a 
wife,  hus1)and,  parent,  or  child  of  an  inebriate,  so  as  to  be  remediable  under  a 
''civil  damage"  statute,  there  must  be  physical  injury.  A  drunken  hus- 
tiand's  threats,  curses,  and  vulgar  conduct  towards  his  wife,  unaccompanied 
by  any  personal  violence,  afford  her  no  cause  of  action  against  the  furnisher 
of  the  liquor,  unless,  perhaps,  where  they  inspire  such  terror  as  to  impair  the 
wife's  health:  Albrecht  v.  Walker,  73  111.  69;  Calloway  v.  Laydon,  47  Iowa, 
456;  Mvlford  ▼.  Clewell,  21  Ohio  St.  191.  But  where  the  husband  drove  his 
wife  out  of  the  house,  and  kept  her  out  for  a  short  time  by  his  threats  and 
«bubive  language,  without  actual  physical  violence,  it  was  held,  nevertheless, 
to  constitute  an  actionable  injury  to  the  person,  and  that  the  jury  might  al- 
low damages  also  for  the  indignity  and  injury  to  the  wife's  feelings:  Peterson 
V.  Knoble,  35  Wis.  80.  Of  course,  for  an  actual  assault  the  wife  may  recover: 
Schlosser  v.  State,  65  Ind.  82.  But  to  recover  for  an  injury  to  the  person,  sho 
must  allege  it,  and  can  not  prove  it  in  an  action  for  an  injury  to  her  means  of 
support:  HackeU  v.  SmelsUy,  77  III.  109. 

(c)  Injury  to  Property.— Where  a  husband,  while  drunk,  sold  his  wife's 
chattels,  without  her  consent,  in  consequence  of  his  intoxication,  an  action 
therefor  was  held  to  lie  against  the  vendor  of  the  liquor  causing  the  intoxicft- 
tion,  without  any  demand  of  the  property  from  the  purchaser:  Muiford  v. 
ClewU,  21  Ohio  St.  191.  And  where  a  father  let  his  son  have  his  horse  to 
go  a  journey,  and  the  son,  beooming  intoxicated  by  liquor  furnished  by  tht 
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dsfendant,  drove  the  hone  to  deaths  the  defendant  was  held  liable  for  the  Iobs: 
BertkoHfY.  0*BeUly,  8  Hun,  16. 

(d)  Ifijury  to  Means  of  SupporL — ^The  *' means  of  support"  referred  to  in 
moet  *'  civil  damage"  statutes,  for  the  loss  of  which  a  drunkard's  wife  or  chil- 
dren may  recover,  are  not  limited  to  the  means  of  supplying  the  bare  neces- 
sities of  life,  but  the  support  meant  is  one  suited  to  the  station  and  condition 
of  the  parties,  and  such  as  the  husband  and  father  was  accustomed  to  furnish 
when  sober:  HackeU  v.  Smeldey,n  IlL  109;  Booaev.  Perkins^  9  Neb.  304;  Mul- 
ford  V.  CUtoeU,  21  Ohio  St.  191.  It  includes  present  and  future  support,  and 
in  order  to  recover  for  the  loss  thereof,  it  need  not  appear  that  the  wife  was 
at  any  time  wholly  deprived  of  means  of  support:  MitJiJord  v.  Cletoell,  mprcL 
But  it  must  appear  that  the  accustomed  means  of  maintenance  have  been  cut 
off  or  curtailed,  or  that  the  plaintiff  has  been  reduced  to  a  state  of  dependence 
by  being  deprived  of  customary  support:  VoUxiuy,  Oioen,  74  N.  Y.  526;  S.  0.» 
20  Am.  Rep.  337.  And  the  recovery  can  be  only  for  the  value  of  the  support 
iost:  Rooae  v.  Perhins,  9  Neb.  304.  The  means  of  support  include  all  the  re- 
sources from  which  a  support  is  obtained,  embracing  lands,  goods,  moneys, 
wages,  etc.:  Mekld  v.  Anthia,  71  HI.  241.  If  the  husband,  while  drank, 
spends  money  relied  on  by  the  wife  for  support,  she  may  recover:  Quam  v. 
iueaell,  8  Hun,  319;  or  where  money  so  relied  on  is  stolen  from  him  while 
drunk:  Dranhlin  v.  Schermerhom,  Id.  112. 

Under  these  statutes  a  wife  is  invested  with  such  an  interest  in  her  hus- 
band's capacity  to  labor,  where  that  constitutes  her  means  of  support,  that 
she  may  recover  for  an  injury  thereto  by  reason  of  intoxication:  Mddd  v. 
AiUhis,  71  HI.  241;  Horn  v.  Smith,  77  Id.  381;  RUh  v.  Eppy,  80  Id.  283; 
Schneider  v.  Hosier,  21  Ohio  St.  98;  Volans  v.  Otoen,  74  N.  Y.  526;  S.  0.,  30 
Am.  Rep.  337;  HiU  v.  Bei-ry,  75  N.  Y.  229.  Though  this  seems  to  have  been 
doubted  in  Hayes  v.  Phetan,  4  Hun,  733.  Nor  will  the  fact  that  she  has 
means  of  her  own  defeat  the  action,  for  ehe  is  entitled  to  a  supx)ort  from  her 
husband:  HackeU  v.  Smehley,  77  111.  109.  But  in  order  to  recover  for  an 
injury  of  this  kind,  it  must  appear  that  the  husband's  labor  constituted, 
either  in  whole  or  in  part,  the  wife's  customary  means  of  support.  If  the 
husband  is  a  man  of  property,  and  furnishes  his  family  ample  support,  the 
fact  that  he  becomes  dissipated  and  incapacitated  for  labor,  and  loses  time, 
money,  or  property,  or  is  physically  injured  by  reason  of  intoxication,  gives 
his  wife  no  cause  of  action,  so  long  as  her  means  of  supx)ort  are  unimpaired: 
Co^freyY,  Stark,  73  HI.  187;  McCann  v.  Roach,  81  Id.  213.  So,  on  the  other 
hand,  where  the  husband  was  before  the  injury  complained  of,  a  chronio 
drunkard,  and  "trifling  fellow,"  contributing  little  or  nothing  to  the  wile's 
support,  so  that  she  has  been  compelled  to  support  herself:  KeUerman  v.  Ar- 
nold,  71  Id.  632;  FerUz  v.  Meadows,  72  Id.  540;  BranHgamr,  WkUe,  73 Id. 561. 
In  a  case  of  that  kind,  Mr.  Justice  Breese  thought  it  would  be  "rank  in- 
justice" to  permit  a  wife  to  recover  damages  for  selling  "a  glass  of  whisky  ** 
to  such  a  husband,  and  said  that  if  it  were  allowed,  "it  might  be  a  very 
desirable  acquisition  to  a  certain  class  of  women  to  have  a  confirmed  inebri- 
ate for  a  husband.  She  could  not  fail  to  make  money  out  of  him:"  Fentz  v. 
Meadows,  supra.  And  in  another  case,  where  the  husband  was  a  confirmed 
drunkard,  the  same  judge  thought  the  wife  not  entitled  to  recover,  although, 
as  appears  from  the  opinion  of  the  minority  of  the  court,  the  husband  actu- 
ally sold  the  family  provisions  for  liquor,  and  in  one  instance  bartered  a 
beefsteak  for  a  glass  of  whisky:  KeUerman  v.  Arnold,  71  HI.  632.  Indeed, 
Judge  Breese  seemed  to  lean  very  strongly  against  recovery  in  such  cases, 
except  where  there  was  clear  proof  of  actu^  damage,  without  the  wife's  fault. 
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for  in  another  case,  where  the  husband's  hands  seem  to  ha^e  been  injnred  by 
cold  while  he  was  intoxicated  by  liquor  furnished  by  the  defendant,  hk 
honor  thought  that  the  wife  had  failed  in  her  duty*  in  not  supplying  him 
"with  warm  mittens,"  but  whether  the  "  mittens "  should  have  beenfnr> 
nished  before  marriage,  he  did  not  say:  Oraham  v.  Fuffordf  73  Id.  596.  The 
idea  of  a  wife  being  called  upon  to  supply  her  husband  with  "warm  mittens" 
on  his  going  out  on  a  drunken  spree,  strikes  us  as  rather  droll.  The  rule 
that  the  wages  or  services  of  an  inebriate  must  constitute  a  part  of  the  costom- 
ary  support  of  the  plaintiff  before  a  recovery  can  be  had  fez  the  loss  thereof, 
under  the  "  ci^il  damage  "  Ubws,  is  applied  also  in  the  case  of  a  father  suing 
for  loss  of  senices  of  his  son  by  reason  of  intoxication:  Fb&msT.  Oioai,  74  N. 
Y.  526;  S.  C,  30  Am.  Bep.  337. 

In  accordance  with  the  doctrine  that  where  the  labor  of  a  person  addicted 
to  drink  oonstitntes  a  means  of  support,  an  action  will  lie  for  the  loss  thereol 
by  reason  of  intoxication,  evidence  that  the  person  was  unable  to  obtain  em* 
ployment  because  of  his  habit  is  admissible  to  support  a  recovery:  Hoth  v. 
Bf^,  80  HI.  283.  So  where  a  husband,  whose  labor  is  a  means  of  support, 
is  injured  and  incapacitated  from  labor  by  falling  down  a  stairway,  or  out  of 
a  wagon,  while  drunk:  QucUn  v.  EitsseU^  12  Hun,  376;  WiglUnum  v.  Dewrv, 
33  Wis.  570.  And  expenses  incurred  by  reason  of  the  injury  may  also  be  re- 
covered, under  the  Wisconsin  statute  making  the  seller,  after  notice  not  to 
sell,  liable  for  "all  damages:"  Id.  So  the  wife  may  recover  for  loss  of  sup- 
port by  the  insanity  of  the  husband  produced  by  intoxication:  MUeheU  t. 
BaUs,  57  Ind.  259;  Mul/ord  v.  Clewell,  21  Ohio  St.  191. 

The  cases  are  somewhat  conflicting  as  to  the  right  to  recover  for  a  loss  of 
support  by  the  death  of  the  husband  by  reason  of  iutoxication  caused  by  the 
defendant.  The  right  of  action  was  denied  in  Hayes  v.  Phdan^  4  Hun,  733^ 
but  that  case  is  overruled  by  subsequent  deciBions  in  New  York  hereafter 
cited.  It  is  denied  also  in  Kirchn/tr  v.  Myers,  35  Ohio  St.  85;  S.  C,  35  Am. 
Bep.  598.  So  in  BarneU  v.  Dolcm,  130  Mass.  366;  S.  C,  39  Am.  Bep.  456. 
In  Indiana  it  was  held,  under  the  "civil  damage"  law  of  1873,  since  repealed, 
that  where  a  husband  was  killed  by  falling  down  stairs  while  drunk:  B<uke$ 
T.  Dant,  55  Ind.  181 ;  or  by  being  run  over  by  a  train  while  lying  in  a  drunken 
sleep  on  the  track :  Collin  v.  Early y  54  Id.  559;  or  by  having  a  barrel  roll  on  him 
while  lying  asleep  in  his  wagon:  Krach  v.  HeUman,  53  Id.  517,  there  could  be 
no  recovery,  because  the  intoxication  was  not  the  proximate  cause  of  the  injury. 
But  the  great  weight  of  authority  is  in  favor  of  the  position  that  a  wife  injured 
in  her  means  of  support  by  the  death  of  her  husband  by  reason  of  intoxication, 
may  recover  damages  therefor:  Hackett  v.  Smelsley,  77  lU.  109;  Rafftrty  v.  Buck' 
man^  46  Iowa,  195.  So  in  many  cases  where  the  intoxication  was  not  mora 
immediately  the  cause  of  death  than  in  the  Indiana  decisions  above  cited,  as 
where  the  husband  was  killed  by  a  train  while  lying  drunk  on  the  track:  Sniiik 
V.  Reynolds,  8  Hun,  128;  Schrotder  v.  Crawford,  94  111.  357.  So  where  the 
death  occurred  by  falling  out  of  a  buggy  while  intoxicated:  Mead  v.  Stratum^ 
87  N.  Y.  493;  S.  C,  41  Am.  Bep.  386;  or  by  driving  or  falling  into  a  stream 
and  being  drowned:  Hackett  v.  SmdsUy,  77  HI.  109;  Davis  v.  Standish,  20 
Hun,  608.  So  in  case  of  death  from  exposure  to  cold  while  lying  drunk  in 
the  highway:  Rafferty  v.  Buchman,  46  Iowa,  195.  So  where  the  husband  was 
killed  in  an  affray  while  drunk,  the  homicide  being  induced  by  quarrelsome- 
ness produced  by  the  intoxication:  Bedore  v.  Newton,  54  N.  H.  117;  Jaekstm 
V.  BrooHns,  6  Hun,  530.  But  in  Shttgart  v.  Egan,  83  111.  56,  where  the  hus- 
band was  killed  by  a  third  person  while  intoxicated,  in  consequence  of  abuaiva 
language  used  by  hisi,  it  was  held  that  the  person  who  furnished  the  liquor 
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that  produced  the  intozicatioii  was  not  liable.  In  the  cases  in  which  reooT* 
eries  for  snch  injuries  have  been  upheld,  it  was  on  the  gronnd  that  the  intoxi* 
oation  was  the  proximate,  though  not  the  immediate,  cause  of  death.  And 
this  seems  to  us  a  sound  position.  Certainly  where  the  loss  of  support  occun 
before  the  death  of  the  husband,  the  deatii  does  not  destroy  the  cause  of 
action,  and  the  wife  may  still  sue  therefor:  Sdmeider  y.  Hotiery  21  Ohio  St. 
08;  Roo9t  V.  Perldnsy  0  Neb.  304. 

6.  PUetding,  Practice,  and  Evidence, — A  complaint  joining  a  claim  for  dam- 
ages under  a  "civil  damage"  statute  and  a  claim  for  money  paid  for  liquor 
fnrmshed  the  plaintiff's  husband  is  bad:  Frierid  v.  Dunks,  39  Mich.  733.  In 
setting  out  a  claim  for  damages  to  means  of  support  it  is  sufficient  to  allege 
the  furnishing  of  the  liquor  by  the  defendant;  that  the  plaintiff's  husband 
became  thereby  intoxicated,  and  neglected  his  work  and  squandered  his 
money,  and  damaged  the  plaintiff's  means  of  support:  Bamaby  v.  Wood,  50 
Ind.  405.  That  the  defendant  had  a  license  to  sell  liquor  is  no  defense  to  ths 
action,  the  license  being  taken  subject  to  the  restrictions  and  liabilities  im- 
posed by  the  statute:  Homing  v.  Wendell,  57  Ind.  171;  Soth  v.  Eppy,  80  DL 
283;  Rooee  v.  PerHns,  9  Neb.  304;  Monm  v.  Ooodwin,  ISO  Mass.  158;  S.  0.» 
39  Am.  Eep.  443;  Baher  v.  Pope,  2  Hun,  556.  Nor  is  it  a  defense  that  the 
defendant  was  ignorant  that  the  party  was  intoxicated:  Church  v.  Hiyhanif 
44  Iowa,  482;  nor  that  he  could  not  reasonably  have  foreseen  the  conse- 
quences: J?otft  V.  Eppy,  80  HL  283.  It  need  not  appear  that  the  defendant 
knew  that  the  husband  would  get  drunk,  or  used  any  artifice  or  compulsion  to 
Induce  him  to  drink:  Bamaby  v.  Wood,  50  Ind.  405.  That  the  wife  drank 
liquors  with  the  husband  is  no  bar  to  the  action,  but  ia  admissible  in  mitiga- 
tion  of  damages:  Ilackea  v.  SnuUley,  77  111.  109;  Roth  v.  Eppy,  80  Id.  283. 
And  the  wife  may  show  in  explanation  that  she  was  compelled  to  do  so:  HacheU 
V.  SmeUley,  mpi-a.  Nor  is  it  a  defense  that  the  wife  had  previously  ordered 
liquors  or  purchased  them  for  her  husband,  especially  where  she  did  so  under 
compulsion:  Rafferty  v.  Buchnan,  46  Iowa,  195;  Ward  v.  Thompson, 48  Id.  588. 
Nor  does  the  fact  that  she  gave  her  husband  on  the  particular  occasion  five 
oents  to  purchase  liquor  warrant  the  inference  that  she  contributed  to  the  in- 
toxication: Rafferty  v.  Buchman^  ttupra.  A  wife  was,  however,  deemed  to 
have  consented  to  the  intoxication  which  caused  her  husband's  death,  because, 
knowing  that  he  had  purchased  a  jug  of  liquor  and  put  it  be&ide  his  bed,  sho 
failed  to  pour  it  out,  having  no  reason  to  be  afraid  of  him,  it  appearing  that 
he  was  not  quarrelsome  when  drinking:  Reget  v.  Bell,  77  111.  593.  This  seems 
to  ur  a  case  which  can  not  be  supported.  At  all  events  it  carries  the  doctriuo 
of  contributive  negligence  to  its  utmost  extent. 

Evidence  of  other  sales  of  liquor  to  the  husband  after  commencement  of 
the  suit,  is  admissible  in  aggravation  of  damages:  Bean  v.  Oreen,  33  Ohio  St. 
444.  But  evidence  that  the  husband  was  in  the  habit  of  getting  drunk,  is  not 
admissible  to  aggravate  damages,  if  the  defendant  did  not  know  that  fact: 
Ooodenaugh  v.  McOrew,  44  Iowa,  670.  Evidence  of  the  number,  age,  and  sex 
of  the  children  of  the  plaintiff  and  her  husband  is  admissible  in  aggravation 
of  damages,  if  the  defendant  knew  the  facts;  otherwise  not:  Ward  v.  Thomp' 
eon,  48  Id.  588;  IIuggiTis  v.  Kavanagh,  52  Id.  368.  The  husband  may  testify 
how  much  he  has  paid  the  defendant  for  liquor,  as  a  fact  tending  to  show  in- 
jury to  the  wife's  means  of  support:  Ward  v.  Thompson,  supra.  Declarations 
made  by  the  husband  tending  to  exonerate  the  defendant  are  not  admissible, 
as  he  is  not  a  party  and  his  declarations  can  not  affect  the  wife:  Kehrig  t. 
Peters,  41  Mich.  475.  The  burden  of  proof  is  on  the  plaintiff  to  show  tho 
sale,  intoxication,  and  damage,  and  proof  of  the  sale  does  not  throw  npon  tho 
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defendant  the  burden  of  showing  that  it  did  not  canae  the  intozioation:  Mac 
leod  V.  Cfeper,  S3  Iowa*  615.  The  plaintiff  is  not  required  to  prove  the  onlaw* 
fol  eale  and  other  facts  beyond  a  reasonable  doubt,  but  a  preponderance  of 
evidence  is  sufficient:  Mobinton  v.  SandaUf  82  111.  521;  Lyon  v.  Fiecthman,  S4 
Ohio  St  151.  Circumstantial  evidence  of  the  sale  is  sufficient:  Hqfferijf  v. 
Buchman,  46  Iowa,  195.  Proof  that  beer  was  sold,  without  showing  what 
kind  or  that  it  was  intoxicating,  will  not  warrant  a  recovery:  SehUmaer  v. 
StaUt,  55  Ind.  82. 

6.  Damages. — ^Exemplary  damages  are  expressly  allowed  by  the  Illinois 
and  other  similar  statutes.  But  such  damages  are  recoverable  only  upon 
proof  of  actual  damages:  Freese  v.  Trippf  70  IlL  496;  MHdel  v.  Anthis,  71  Id. 
241;  KeUerman  v.  Arnoid,  Id.  632;  Fentz  v.  Meadows,  72  Id.  540;  Brantigam 
V.  While,  73  Id.  561;  Bales  v.  Davis,  76  Id.  222;  ffackeU  v.  SmeUley,  77  lo^ 
109;  Oansaly  v.  Perkins,  30  Mich.  492;  Sdineider  v.  Hosier,  21  Ohio  St.  98. 
And,  in  general,  exemplary  damages  are  not  allowable,  unless  the  defendants 
conduct  has  been  attended  by  willfulness,  wantonness,  or  aggravating  cir- 
cumstances, such  as  selling  after  notice  not  to  do  so,  or  with  knowledge  that 
the  purchaser  is  in  the  habit  of  becoming  intoxicated,  or  tempting  him  to 
drink,  or  the  like:  KeUerman  v.  Arnold,  71  HI.  632;  Brantigam  v.  WhiU,  73 
Id.  561;  Ilackett  v.  Smeldey,  77  Id.  109;  Weitz  v.  Eiocn,  50  Iowa,  34;  Kreitery. 
Nichols,  28  Mich.  496;  Oanssly  v.  PerHns,  30  Id.  492;  Steele  v.  Tliompmm,  42 
Id.  594;  FranldinY,  Sehermerhom,  8  Hun,  112.  Though  it  is  said,  in  Schnei" 
der  V.  Hosier,  21  Ohio  St.  98,  that  proof  of  malice,  or  of  specially  aggravating 
circumstanccr.,  h  tiot  ncccsc&r^'.  The  fact  that  the  sale  was  made  on  a  Sun* 
day,  or  without  a  license,  is  not  a  ground  of  exemplary  damages:  AWrecht  v. 
Walker,  73  111.  69.  In  Indiana,  it  is  held  that  for  a  sale  under  circumstanoes 
rendering  the  seller  Ilablo  to  criminal  prosecution,  cxemplaiy  damages  can 
not  be  recovered:  Knemer  v.  Oberly,  56  Ind.  284;  Schqfer  v.  Smith,  63  Id. 
226.  But  in  IllinolB,  it  is  held  that  if  actual  damages  are  proved,  exemplary 
damages  may  be  allowed,  although  the  act  may  also  be  penal:  ^raTtnon  v. 
SUvernaU,  81  lU.  434.  In  Wisconsin,  under  a  statute  making  liquor-sellers 
liable  for  '*  all  damages"  for  selling  to  a  particular  person,  after  notice  not  to 
do  BO,  exemplary  damages  may  be  allowed:  Wighiman  v.Devere,  33  Wis.  570. 
And  in  Iowa,  where  the  surety  on  a  liquor-seller's  bond  undertakes  to  pay 
"any  damages  any  person  may  sustain,''  etc.,  exemplary  damages  may  be 
recovered:  Rtcknumd  v.  SheckUr,  57  Iowa,  486.  In  Nebraska,  no  exemplary 
damages  can  be  awarded:  Boose  v.  Perkins,  9  Neb.  304. 

The  wife's  mental  anguish,  mortification,  loss  of  social  standing,  or  of  the 
husband's  society,  are  not  to  be  considered  in  estimating  the  damages  in  an 
action  for  selling  to  her  husband,  occasioning  a  loes  of  means  of  support: 
Meidel  v.  Anihis,  71  IlL  241;  Freese  v.  THpp,  70  Id.  496;  Brantigam  v.  WkUe^ 
73  Id.  561;  Jackson  v.  Noble,  54  Iowa,  641;  Koemer  v.  Oberly,  56  Ind.  284. 
But  where  the  husband  beats  the  wife,  damages  for  mental  suffering  are  held 
to  be  allowable:  Ward  v.  Thompson,  48  Iowa,  588.  In  case  of  an  injury  to 
means  of  support,  by  the  death  of  a  husband  or  father  by  intoxication,  the 
measure  of  the  actual  damages  is  the  present  value  of  the  maintenance  which 
his  expectation  of  life  would  afford,  considering  his  situation,  habits,  healthy 
earnings,  etc. :  Bafferty  v.  Buckman^  46  Iowa,  195;  Boose  v.  Perkins,  9  Neb. 
804. 

Actions  for  Injukies  Resulting  in  Death. — ^It  is  settled,  as  laid  down  in 
the  principal  case,  notwithstanding  the  vigorous  dissent  of  some  eminent 
judges,  that  at  the  common  law  no  action  will  lie  for  damages  caused  by  the 
death  of  a  human  being,  by  the  ^vrongful  or  negligent  act  of  another,  h  iw- 
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•▼er  dose  may  be  the  relation  between  the  deceased  and  tlio  plaintiff,  and 
howeyer  grieY>iie  the  loes:  Cooley  on  Torts,  14,  262;  2  Thomp.  Neg.  1272;. 
8edg.  Meas.  of  Dam.,  7th  ed.,  533,  and  note;  Field  on  Dam.  491;  Sutherland 
on  Dam.  281;  Ashby  v.  White,  I  Smith's  L.  C,  6th  Am.  ed.,  362  (marg.  p.)» 
note;  Higgm$  v.  Butcher,  Yelv.  89;  S.  C,  1  Brownl.  205;  Noy,  18;  BaJeer  v. 
BcUon,  1  Camp.  493;  Osbcm  t.  OiOeU,  L.  R.»  8  Exch.  98;  Lumrcmee  Co.  v. 
Brame,  95  U.  S.  757;  Dennich  t.  Railroad  Co.,  103  Id.  11;  Kramer  v.  Sank 
Francisco  Market  Si.  R.  R.  Co.,  25  Gal.  434;  Ooodsell  v.  Hartford  eU.  R.  R.  Co.^ 
33  Conn.  55;  Maam  etc.  R.  R.  Co.  y.  Johnson,  38  Ga.  409,  433;  Sehna  etc  R. 
R.  Co.  V.  Lacy,  43  Id.  461;  Georffia  R.  R.  is  B.  Co.  v.  Wynn,  42  Id.  331;  ChU/ck 
V.  Southtoeetem  R.  R.  Co.,  57  Id.  357;  McDowell  v.  Georgia  etc.  R.  R.  Co., 
60  Id.  320;  Eden  v.  Lexington  etc.  R.  R.  Co.,  14  B.  Mon.  165;  Cov%ngt<m  St. 
R.  Co.  V.  Packer,  9  Bush,  455;  McCubbin  v.  Hastings,  27  La.  Ann.  713^ 
Vredenberg  v.  Behan,  33  Id.  627;  HyaU  v.  Adams,  16  Mich.  180;  Kearney  y. 
Boston  etc.  R.  R.  Co.,  9  Gush.  108;  WyaU  v.  WUliams,  43  N.  H.  102;  Bedore 
V.  Ntwton,  54  N.  H.  118;  Telfer  v.  Northern  R.  R.  Co.,  30  N.  J.  L.  199? 
Whitford  V.  Panama  etc.  R.  R.  Co.,  23  N.  Y.  478;  Mahler  v.  Norwich  etc. 
T.  Co.,  45  Barb.  226;  Worley  v.  Cindnnati  etc.  R.  R.  Co.,  1  Handy,  48U 
Cleveland  etc.  R.  R.  Co.  v.  Rowan,  66  Pa.  St.  393;  Edgar  v.  Castello,  14  S. 
G.  20;  S.  G.,  37  Am.  Hep.  714,  and  note;  Needham  y.  Grand  Trunk  R.  Co., 
38  Vt.  307.  Says  McCurdy,  J.,  in  Goodsell  v.  Hartford  etc.  R.  R.  Co.,  3a 
Conn.  55:  ''It  is  a  singular  fact,  that  by  the  common  law  the  greatest  in* 
jury  which  one  man  can  inflict  upon  another,  the  taking  of  his  life,  is  without 
private  remedy.  By  a  strange  fiction  the  extremity  of  the  wrong  precludes 
redress."  Not  only  is  there,  without  the  aid  of  a  statute,  no  civil  remedy 
for  the  death  itself,  but  no  action  will  lie,  for  loss  of  service,  etc. ,  caused  bjr 
the  death,  as  is  abundantly  shown  in  the  cases  above  cited.  Where  a  child 
is  disabled  for  a  few  days  by  the  wrongful  act  or  negligence  of  the  defendant,, 
the  father  may  recover  for  the  loss  of  service;  but  if  the  child  is  killed  by 
the  injury,  and  the  father  is  forever  deprived  of  his  services,  he  has  no  rem- 
edy. Various  reasons  have  been  suggested  for  this  utterly  unreasonable  rule. 
Some  have  founded  it  on  the  maxim  that ''personal  injuries  die  with  the 
person;"  but  a  maxim  is  no  reason.  Others  have  held  that  by  the  death  the 
civil  injury  is  merged  in  the  felony,  which  would  not  apply  where  there  was- 
no  felony.  In  other  cases  the  rule  has  been  said  to  have  originated  in  the  re- 
pugnance of  the  common  law  to  setting  a  pecuniary  value  upon  human  life: 
Hyatt  V.  AdamSf  16  Mich.  180;  but  it  is  difficult  to  see  how  this  can  affect 
the  right  to  recover  for  loss  of  service,  since  it  is  the  service  and  not  the  lif» 
that  is  to  be  valued. 

Others  again  have  intimated  the  reason  to  be  that  the  relation  of  master 
and  servant,  upon  which  the  right  to  sue  for  loss  of  service  is  founded,  is  ter- 
minated by  the  death,  so  that  the  very  act  which  gives  the  cause  of  action  de- 
stroys the  right  of  action.  This  seems  to  be,  in  substance,  one  of  the  rcasons- 
of  the  decision  In  Worley  v.  Cincinnati  etc.  li.  R.  Co.,  1  Handy,  481.  If  this 
is  what  is  meant,  it  strikes  us  as  a  mere  technical  refinement.  The  real,  prao" 
tical  foundation  for  the  rule  as  now  established,  is  probably  that  which  con- 
trolled the  principal  case — precedent,  the  naked,  unreasoned  ipse  dixit  cif 
Lord  EUenborough  in  Baker  v.  Bolton,  referred  to  in  the  opinion  of  Metcalf^ 
J.  There  are,  however,  several  decisions  the  other  way,  such  as  Ford  v. 
Monroe,  20  Wend.  210,  commented  on  in  the  principal  case;  James  v.  Christy^ 
18  Mo.  162;  and  Crons  v.  GtUhery,  1  Am.  Dec.  61,  the  earliest  reported  Amer- 
ican case  on  this  point.  And  in  recent  times  some  distinguished  judges  havs- 
boldly  repudiated  the  doctrine,  notwithstanding  the  array  of  decisions  in  favor 
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of  it.  Tlins  Bramwell,  B.,  in  a  yigorons  dissentizig  opinion  in  OiSxym  ▼.  OiU 
ieUf  L.  B.,  8  Ex.  98,  maintains  the  oppoeite  view  to  that  of  the  principal  case 
with  great  ability.  Referring  to  the  principal  case  he  mjb:  "I  can  not  be 
aatisfied  with  this  decisioD.  The  reasoning  seems  wrong,  and  the  authority 
relied  on  insufficient."  So  the  eminent  American  jnrist,  Mr.  Jnstloo  Dillon* 
in  an  ably  reasoned  opinion  in  Sullivan  v.  Union  Panfie  R.  R,  Co,,  S  Dill.  334^ 
boldly  casts  aside  BaJeer  v.  Bolton^  and  the  cases  resting  on  it,  including  Caref 
▼.  Berkshire  etc.  R.  R,  Co,,  and  holds  that,  without  any  statute,  a  father  may 
recover  damages  for  the  loss  of  services  of  his  minor  son,  by  instantaneouB 
death  occasioned  by  negligence  of  the  defendant.  And  in  Holmes  v.  Ort^pon 
tic.  R,  R.  Co.,  6  Sawy.  262;  S.  C,  5  Fed.  Rep.  75,  Mr.  Justice  Deady,  in  a 
learned  opinion,  while  conceding  the  rule  to  be  probably  settled  against  the 
i-ight  of  action  at  common  law,  does  not  admit  that  it  **  is  founded  in  reasoDy 
or  is  consonant  with  justice."  The  preponderance  of  authority^  however,  it 
too  strong  to  be  overborne  by  reason,  and  the  rule  laid  down  in  the  principal 
case  must  be  admitted  to  be  firmly  established  in  the  common  law  courts,  ex* 
«ept  so  far  as  it  has  been  abrogated  by  legislation. 

Where  the  death  of  a  wife  or  child  by  a  tort  is  not  instantaneous,  a  husband 
or  father  may  undoubtedly  recover,  without  the  aid  of  any  statute,  for  loss  of 
services  and  for  medical  and  other  expenses  up  to  the  time  of  the  death:  Ed£% 
V,  Lexington  etc.  R.  R,  Co.,  14  B.  Hon.  165;  Covington  St.  R.  Co.  v.  PacheVt 
0  Bush,  455;  Hjfatt  v.  Adams,  16  Mich.  180;  Mowrey  v.  Chaney,  43  Iowa, 
609;  McCubbins  v.  Hastings,  27  La.  Ann.  713;  and  also  for  funeral  expenses: 
MeCubbiTis  v.  Hastings,  supi'a;  but  not  for  mental  suffering  to  himself  or  to  the 
deceased:  Hyatt  v.  Adams,  16  Mich.  180;  Covington  St.  R,  Co.  v.  Packer,  9 
Bush,  455.  But  a  wife  can  not  recover  for  damages  to  her  husband  before 
his  death  by  reason  of  an  injury  causing  the  death,  because  he  alone  can  sue: 
Wyatt  V.  Williams,  43  N.  H.  102.  In  England  it  is  held  that  independently 
of  the  statute  9  and  10  Vict.,  the  executrix  of  a  passenger  injured  by  negli- 
gence by  a  railway  train  so  that  he  afterwards  died,  may  recover  as  for  a 
breach  of  the  contract  of  carriage  for  the  damage  to  the  estate  occasioned  by 
the  medical  expenses,  ^tc.,  and  the  loss  of  time  incurred  prior  to  the  death: 
Bradahaw  v.  Lancashire  etc,  R.  Co.,  L.  R.,  10  C.  P.  189;  S.  C,  44  L.  J.  C.  P. 
148.  In  the  admiralty  courts,  it  seems  that  the  common  law  rule  on  this  sub- 
ject does  not  obtain,  and  that  a  husband,  wife,  or  parent  may  maintain  a  libel 
for  damages  for  an  injury  to  the  wife,  husband,  or  child  upon  the  high  seas  re* 
suiting  in  death:  Flummery,  Webb,  1  Ware,  75;  Cutting  v.  Seahury,  1  Sprague, 
522;  The  Sea  OvU,  Chase's  Dec.  145;  TheCharles  Morgan,  2  Flippin,  274;  Holmei 
▼.  Oregon  etc.  R,  Co,,  6  Sawy.  262;  S.  C,  5  Fed.  Rep.  75.  In  the  case  last 
eited.  Judge  Deady,  of  the  United  States  district  court  of  Oregon,  in  a  very  able 
opinion  reviews  the  decisions  upon  this  point,  and  holds  that  the  civil  law 
and  not  the  common  law  rule  is  to  be  applied  in  those  courts,  and  that  such 
a  suit  is  maintainable. 

Statutes  Givino  Rioht  ov  Action  fob  Injifbies  Causino  Death. — The 
■tatttte  of  9  and  10  Vict. ,  referred  to  in  the  principal  case,  and  generally  known 
as  ''Lord  Campbell's  act,"  remedied,  to  a  considerable  extent,  the  hardship 
and  injustice  of  the  common  law  rule  forbidding  actions  for  injuries  causing 
death.  The  substance  of  the  act  is  sufficiently  given  in  the  opinion.  Statutes 
of  the  same  kind,  though  varying  consideiabl>  in  their  provisions,  have  been 
passed  in  most  of  the  states.  A  complete  summary  of  the  statutes  of  the  aev* 
eral  states  on  this  subject  is  given  in  2  Thomp.  Keg.  1295-1300.  The  qnestioni 
growing  out  of  these  statutes  are  to  a  considerable  extent  unsettled:  Dennkk 
^.  Railroad  Co.,  103  U.  8.  11;  but  there  are  certain  general  principles  respect- 
ing them  which  are  well  established. 
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1.  Construction  of  Such  Siaiutea, — Ststatea  giring  a  right  of  action  for  in- 
juries canaing  death  are,  according  to  the  better  opinion,  remedial  in  their 
nature,  and  to  be  liberally  interpreted  so  as  to  advance  the  remedy:  Lampheat 
T.  Buckmgham^  33  Conn.  237;  Haggtriy  v.  CeiOraX  R,  JR.  Co.,  31  N.  J.  L. 
849;  Wh^ford  y.  Panama  H,  Co.,  23  N.  Y.  465;  2  Thomp.  Neg.  1276; 
though  in  some  cases  they  are  said  to  be  penal  and  in  derogation  of  the  com* 
mon  law,  and  therefore  to  be  strictly  construed:  Lexington  v.  Lewis,  lOBush, 
677;  Kramer  t.  Market  St.  E.  R.  Co.,  26  GaL  634.  In  New  Hampshire  and 
some  of  the  other  states,  the  proceeding  provided  for  is  criminal  in  form,  tha 
fine  or  penalty  going  to  widow  and  children  or  next  of  kin,  but  it  is  held  to 
be  a  civil  suit  in  substance;  *Stai€  t.  Manchester  etc.  R.  R. ,  52  N.  H.  528. 

2.  Cause  ofDeathi — ^There  is  no  doubt  that  under  "Lord  Campbell's  act^** 
and  similar  statutes,  the  defendant  will  not  be  liable  unless  his  wrongful  act 
or  neglect  was  the  proximate  cause  of  the  death:  Sch^er  v.  Washington  etc, 
B,  Co.,  105  U.  S.  249.  Hence  where  the  wife's  death  is  produced  by  her 
mental  and  physical  condition  resulting  from  a  slander  of  the  husband  by  tha 
defendant,  the  husband  can  not  recover:  Bradbury  v.  I%nlay,  13  R.  I.  15. 
Nor  where  the  deceased  in  consequence  of  an  injury  by  the  defendant's  negli. 
gence  became  insane  and  committed  suicide  eight  months  afterwards:  Seh^er 
T.  Washington  etc.  R.  Co.,  105  U.  S.  249.  Otherwise  where  the  death  was 
the  consequence  of  a  disease  resulting  from  a  fall  occurring  by  the  defendant's 
negligence:  Ovnna  r.  Second  Avenue  R.  R.  Co.,  8  Hun,  494.  So  the  defend- 
ant was  held  liable  though  the  immediate  cause  of  death  was  an  unsuccessful 
suigical  operation  performed  by  a  competent  surgeon,  and  made  necessary  by 
injury  resulting  from  the  defendant's  negligence:  Sauter  v.  New  York  etc  R, 
R,  Co.,  66  N.  Y.  50.  And  where  the  defendant  sold  baU  cartridges  for  a  toy 
pistol  to  two  boys  of  ten  and  twelve  years  of  age,  and  the  boys  loaded  tha 
pistol  and  left  it  lying  on  the  floor,  where  a  younger  brother  found  it  and 
fired  it  off,  killing  one  of  the  boys,  the  defendant  was  held  liable:  Bvnford  v. 
Johnson,  14  Rep.  619.  The  defendant  will  be  held  liable  for  a  willful  killing 
under  the  New  York  statute,  though  the  death  did  not  occur  within  a  year 
and  a  day:  Schlichtijig  v.  Wintgen,  25  Him,  626. 

3.  That  the  Death  was  Instantaneous,  has  been  held  to  be  fatal  to  the  main- 
tenance of  an  action  for  the  injury  under  a  statute  providing  that  actions  for 
personal  injury  shall  ''survive,"  on  the  ground  that  unless  there  is  some  in* 
terval  between  the  injury  and  the  death,  the  deceased  could  not  have  had  a 
oause  of  action,  although  a  vexy  brief  interval  will  suffice:  Kearney  v.  Bos* 
ton  etc.  R.  R.  Co.,  9  Cush.  108;  liollenbeck  v.  Berkshire  etc.  R.  R.  Co.,  Id. 
478;  Bancrqft  v.  Boston  etc.  R.  R.  Co.,  11  Allen,  34.  See  also,  Luca^  v.  New 
York  etc.  R.  R.  Co.,  21  Barb.  245;  Oshom  v.  QUleU,  L.  R.,  8  Exch.  88.  But 
the  general  rule  is,  that  it  is  immaterial  whether  the  death  occurs  imme- 
diately or  not:  Murphy  v.  New  York  etc.  R.  R.  Co.,  30  Conn.  184;  Brovm  v. 
Buffalo  etc.  R.  R.  Co.,  22  N.  Y.  191;  Nashville  etc.  R.  R.  Co.  v.  Prince,  2 
EUnsk.  680;  Fowlkes  v.  Nashville  etc.  R.  R.  Co.,  9  Id.  829;  S.  C,  5  Baxter,  663; 
Haley  y.  Mobile  etb.  R.  R.  Co.,  7  Id.  239;  Roach  v.  Consolidated  etc.  Co.,  7 
Sawy.  224;  2  Thomp.  Neg.  1283;  Cooley  on  Torts,  264. 

4.  Parties  to  the  Action. — ^The  statutes  on  this  subject  generally  provide 
specifically  as  to  who  shall  bring  the  suit,  so  as  to  leave  little  room  for  con- 
struction; but  it  is  clear  that  only  the  parties  named  can  sue.  Thus,  where^ 
as  in  "Lord  Campbell's  act"  and  those  statutes  modeled  on  it,  the  right  of  ao* 
tion  is  given  to  the  personal  representatives  for  the  benefit  of  the  widow  and 
children,  etc.,  the  beneficiaries  can  not  personally  sue:  Weidner  v.  Rankin,  26 
Ohio  St  522;  Nash  v.  Tousley,  28  Minn.  5;  Wilson  v.  Bumstead,  12  Neb.  1; 
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Mowrp  T.  Chanqft  43  Iowa,  600;  Bledsoe  v.  Stcke$j  1  Baxter,  314;  TrofMt 
V.  Adam$  Expreas  Co,,  8  Left,  96.  And  in  such  a  case,  the  widow  or  father 
of  the  deoeased,  though  the  sole  beneficiary,  can  not  sue:  Kram/tr  y.  Market 
8L  B,  R.  Co,,  25  Cal.  434;  Hagen  v.  Kean,  3  Dill.  124.  And  on  the  other  hand, 
where  the  right  of  action  is  given  to  the  husband,  widow,  children,  or  parenta 
of  the  deceased,  the  personal  representative  can  not  sue:  Bools  v.  Danville, 
95  Pa.  St.  158.  Under  a  statute  providing  that  *'a  widow,  or  if  no  widow, 
a  child  or  children,  may  recover,"  etc.,  a  father  can  not  sue  for  the  death  of 
his  child:  Allen  v.  Atlanta  SL  B,  B,  Co.,  54  Ga.  503;  nor  a  husband  for  tha 
death  of  his  wife:  Oeorffia  B.  B.  dt  B.  Co.  v.  Wynn,  42  Id.  331.  And  it  ia 
held  that  a  surviving  husband,  where  there  an^no  children,  can  not  take  as 
a  beneficiary  under  the  head  of  "  next  of  kin:*'  Lucas  v.  New  York  etc.  B.  B. 
Co.,  21  Barb.  245.  But  the  contrary  is  held  in  Steel  v.  Kurtz,  28  Ohio  Si. 
101.  And  in  Trafford  v.  Adams  Express  Co.,  8  Lea,  96,  it  was  determined 
that,  in  such  a  case,  the  husband,  though  not  strictly  and  technically  "  next 
of  kin,"  was  nevertheless  entitled  to  damages. 

5.  Pleading  and  Practice. —  Under  ''Lord  Gampbeirs  act,"  and  similar 
acts,  the  action  for  an  injury  by  death  lies  for  the  benefit  of  the  widow  and 
ohildren,  or  next  of  kin,  and  it  la  usually  held  necessary  to  aver  in  the  com- 
plaint or  declaration  that  there  are  persons  in  existence  entitled  to  the  dam- 
ages:  Chicago  etc.  B.  B.  Co.  v.  Morris,  26  HI.  400;  Qnincy  Coal  Co.  v.  Hood, 
77  Id.  68;  Indiana  etc.  B.  B.  Co.  v.  Keelj/,  23  Ind.  133;  J^ersonviUe  etc  B. 
B.  Co.  V.  Hendricks,  41  Id.  49;  Safford  v.  Drew,  3  Duer,  627;  Houston  etc 
B.  B.  Co.  V.  Moore,  49  Tex.  31;  Woodward  v.  Chicago  etc.  B.  Co.,  23  Wia. 
400;  and  in  Illinois  it  is  held  that  evidence  of  the  existence  of  other  ben- 
eficiaries than  those  named  is  inadmissible:  Quincy  Coal  Co.  v.  Hood,  supra., 
The  existence  of  others  need  not  be  negatived:  Barnes  v.  Ward,  9  Com.  B. 
392;  S.  C,  2  Car.  &  K.  661;  14  Jur.  334;  19  L.  J.  C.  P.  195.     ^Vhere  the  right 
of  action  is  given  for  the  benefit  of  the  estate,  without  reference  to  the  ex- 
istence of  a  widow  or  children,  or  the  like,  of  course  the  declaration  need  not 
aver  their  existence:  Alabama  etc.  B.  R.  Co.  v.  Waller,  48  Ala.  459;  Balti- 
more etc.  B.  B.  Co.  V.  Wightman,  29  Gratt.  431;  Matthews  v.  Warner,  Id. 
570;  S.  C.  26  Am.  Rep.  396;  Baltimore  etc.  B.  B.  Co.  v.  Nodi,  32  Gratt. 
394;  Boach  v.  Consolidated  Imp.  M.  Co.,  7  Sawy.  224.     Pecuniary  loss  or 
damage  to  the  beneficiaries  is  necessary  to  the  maintenance  of  the  action 
under  "  Lord  CampbeU's  act,"  but  it  need  not  be  averred  except  by  the  claim 
of  damage:  Chapman  v.  Bothwell,  4  Jur.  (K.  S.)  1180;  S.  C,  27  L.  J.  Q.  B. 
315.    So  in  Ohio,  allegatious  of  the  pecuniary  value  of  the  deceased's  expec- 
tation of  life  to  the  beneficiaries  is  unnecessary:  Lyons  v.  Clevdand  etcB,B. 
Co.,  7  Ohio  St.  336.    In  Wisconsin,  the  complaint  must  show  pecuniary  loss, 
present  or  prospective:  Began  v.  Chicago  etc.  B.  B.  Co.,  51  Wis.  599.    But 
great  particularity  in  the  averments  on  this  point  is  not  required:  KeUey  v. 
Chicago  etc.  B.  B.  Co.,  50  Id.  381.     Where  the  injury  is  a  felony,  and  prior 
criminal  prosecution  is  required,  it  must  be  alleged:  Allen  v.  AUanla  etc  B» 
B.  Co.,  54  Ga.  505;  Weeks  v.  Cottingham,  58  Id.  559;  Western  etc  B.  R.  Co. 
T.  Sawtell,  65  Id.  235. 

Since,  under  "Lord  Campbeirs  act"  and  like  statutes,  the  action  will  lia 
only  where  the  deceased  would  have  sued  if  he  had  survived,  all  defenses 
which  would  have  defeated  the  deceased's  right  of  action  will  defeat  that 
given  by  the  statute:  Ohio  etc.  R.  B.  Co.  v.  TindaU,  13  Ind.  366;  such  as  that 
the  injury  was  due  to  the  deceased's  aggressive  conduct,  or  contributory 
negligence:  Cooley  on  Torts,  264;  2  Thomp.  Neg.  1279,  and  cases  cited; 
Senior  V.  Ward,  1  El.  &  El.  385;  PaUerson  v.  WaUace,  1  Macq.  748;  HvJtUm 
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V.  WindiOTt  34  U.  C.  Q.  B.;  J^erwnvUle  H.  R,  Co.  t.  ffendrids,  26  Ind. 
228;  S.  C,  41  Id.  49;  MeCarty  v.  Delaware  etc  Canal  Co,,  17  Hun,  74;  Bal* 
tmore  tte.  R.  R.  Co.  y.  Sherman,  30  Gratt.  602;  Stein  v.  Railway  Co,,  10  Fhila. 
440;  Staie  v.  Manchester  etc.  R,  R,  Co.,  52  N.  H.  528;  Weeks  v.  CotHngham, 
58  Oa.  559;  Morgan  v.  Dur/ee,  69  Me.  469.  Except  where  the  effect  of 
■light  contributory  negligence  is  held  to  be  overcome  by  evidence  of  the  de- 
fendant's gross  or  wanton  negligence,  as  is  the  rule  in  some  states:  Illinois 
Cent,  R.  /?.  Co,  v.  Cragin,  71  111.  177;  Litd^Uld  Coal  Co,  v.  Taylor,  81  Id.  590; 
Radford  etc,  R,  R,  Co,  v.  Dtlaney,  82  Id.  198;  Jacobs  v.  Louisville  etc,  R.  R, 
Co.,  10  Bush,  263;  Nashville  etc,  R,  R.  Co.  v.  Smith,  6  Heisk.  174.  Or  where 
a  parent  sues  for  the  death  of  a  child  of  tender  years,  his  gross  negligence  in 
permitting  the  child  to  be  in  a  public  highway,  or  the  like,  may  be  shown; 
St.  Louis  etc.  R,  Co,  v.  Freeman,  86  Ark.  41;  Chicago  v.  Major,  18  111.  349; 
Chicago  v.  Starr,  42  Id.  174. 

A  former  recovery  by  the  deceased  for  the  same  injury  will  bar  an  action 
under  the  statute:  Littlewood  v.  New  York,  89  N.  T.  24.  But  see  Schlicting 
▼.  Wimtgen,  25  Hun,  626.  The  bringing  of  an  action  by  the  deceased  while 
living  will  not  prevent  a  recovery  under  the  statute,  because  that  action 
abates  by  the  death:  Indianapolis  etc,  R,  R,  Co.  v.  Stovi,  53  Ind.  143.  So  a 
compromise  and  settlement  of  the  deceased's  claim  in  his  life-time  will 
defeat  the  action:  Read  v.  Great  Eastern  R.  Co.,  9  Beet  &  8.  714;  S.  C,  37 
L.  J.  Q.  B.  278.  A  recoveiy  by  the  father  for  loss  of  service  of  his  son  be- 
fore death,  and  expenses,  will  not  prevent  his  action  as  administrator  for  the 
injnry  caused  by  the  death:  Barley  v.  Chicago  etc  R.  R.  Co.,  4  Biss.  430. 

6.  Damages, — ^The  general  rule  is  that  an  action  wUl  lie  under  the  statute 
only  for  the  pecuniary  damages  occasioned  by  the  death,  and  there  can  be  no 
recovery  of  a  sotatium  for  the  bereavement  and  suffering  of  the  surviving 
husband,  wife,  parent,  child,  or  other  kindred :  3  Sutherland  on  Dam.  282;  2 
Thomp.  Neg.  1289;  Cooley  on  Torts,  271;  BUike  v.  Midland  R,  Co,,  18  Q.  B. 
Ill;  Pym  v.  Great  Northern  R.  Co,,  4  Best  k  S.  396;  Paterson  v.  Wallace,  1 
Macq.  748;  Railroad  Co.  v.  Barron,  5  Wall.  90;  Brady  v.  Chicago,  4  Biss. 
448;  Barley  v.  Chicago  etc  R.  R.  Co.,  Id.  430;  Holmes  v.  Oregon  etc,  R,  Co., 
6  Sawy.  262;  S.  C,  6  Fed.  Rep.  76;  LittU  Rock  etc.  R.  R.  Co,  v.  Barker,  83 
Ark.  350;  &  C,  34  Am.  Rep.  44;  Chicago  eU.  R.  R.  Co,  v.  Morris,  26  BL 
400;  Chioago  etc  R.  R.  Co.  v.  Shannon,  43  Id.  338;  Illinois  etc.  R.  R.  Co.  v. 
Weldon,  52  Id.  290;  Catdioell  v.  Broum,  53  Id.  453;  Chicago  v.  SchoUen,  73 
Id.  468;  Chicago  etc,  R,  R.  Co,  v.  Harwood,  80  Id.  B8;  Ohio  etc,  R.  R,  Co.  v. 
Tindall,  13  Ind.  366;  Rose  v.  Des  Moines  etc  R,  R,  Co.,  39  Iowa,  246;  Tel- 
/er  V.  Northern  R.  R.  Co.,  30  N.  J.  L.  199;  Mitchell  v.  New  York  etc  R.  R. 
Co.,  2  Hun,  535;  Steel  v.  Kurtz,  28  Ohio  St.  191;  Pennsylvania  R,  R.  Co.  r. 
Zebe,  33  Pa.  St.  318;  Pennsylvania  R,  R,  Co.  v.  Vandever,  36  Id.  298;  Penn- 
sylvania  R,  R.  Co.  v.  BuUer,  57  Id.  335;  Pennsylvania  R.  R,  Co,  v.  Good* 
man,  62  Id.  329;  Pennsylvania  R.  R.  Co.  v.  Kdler,  67  Id.  300;  Huntington 
€tc  R,  R.  Co,  V.  Decker,  84  Id.  419;  Mansfield  etc.  Co,  v.  McEnery,  91  Id. 
185;  S.  C,  86  Am.  Rep.  662;  Potter  v.  Chicago  etc  R.  R.  Co,,  21  Wis.  372; 
Woodward  v.  Chicago  etc  R,  R.  Co,,  23  Id.  400;  Nashville  etc  R.  R.  Co.  v. 
Stevens,  9  Heisk.  12.    A  solatium  for  bereavement,  etc.,  is  allowed  by  the 
Scotch  law:  Paterson  v.  Wallace,  I  Macq.  748;  Pennsylvania  R,  R.  Co.  v. 
Vandever,  36  Pa.  St.  304.    So  in  Virginia  under  a  statute  authorizing  the 
jury  "  to  give  such  damages  as  they  may  think  proportioned  to  the  injuiy 
resulting  from  such  death  to  the  paHdee  respectively  for  whose  benefit  sncli 
action  shall  be  brought:*'  Matthews  v.  Warner,  29  Gratt.  570;  S.  0.,  26  Am. 
Bep.  306;  Baltimore  etc  R.  R.  Co.  v.  NoeU,  32  Gratt.  394.    So  in  Califonia 
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it  has  beeo  reoently  held  by  m  divided  court  that  in  an  action  hy  a  wife  te 
her  hnsband'ii  death,  nnder  a  atatnte  anthorizing  sach  damages  '*  aa  onder  aQ 
the  ciroomstanoea  of  the  case  may  be  Just,"  damages  may  be  allowed  for  loss 
of  the  husband's  society,  and  that  evidence  of  the  affootionate  relationa 
between  the  married  pair  is  admissible:  Beeion  v.  Qretn  MomtUaki  etc  OtK^ 
57  Cal.  20. 

The  pain  and  saffering  of  the  deceased  resolting  from  the  injury  are  not  to 
be  oonsideredy  aa  a  general  mle,  in  estimating  the  damages,  for  it  is  the  injury 
to  the  survivors,  and  not  to  the  deceased,  that  is  to  be  compensated:  DaneUd' 
Mon  V.  Misaianppi  eic.  B.  B.  Co.,  18  Iowa,  280;  Cotton  Preaa  Co.  v.  Bradlqtt 
62  Tex.  587.  But  where  the  statute  provides  that  the  deceased's  cause  of  ao- 
tion  shall  survive,  such  damages  are  recoverable;  and  in  Tennessee,  under 
such  a  statute,  the  personal  representative  may  recover  for  the  pain  and  saf- 
fering of  the  deceased,  as  well  as  the  loss  and  deprivation  of  the  survivont 
NaskmUe  etc  B.  B.  Co.  v.  Prince,  2  Heisk.  680;  Nashville  etc.  B.  B.  Co.  t. 
Bmith,  6  Id.  174;  CoUms  v.  East  Tennesdee  etc.  B.  B.  Co.,  9  Id.  841.  In  Ken- 
tucky it  is  held  that  the  administrator  having  a  right  to  sue  for  the  deceased^ 
loss  and  suffering,  or  to  sue  under  the  statute  for  the  death,  must  eieot  which 
he  will  do,  and  can  not  do  both:  Conner  v.  Paml,  12  Bush,  144.  In  ICassa- 
chusetts,  under  a  statute  providing  for  the  survival  of  the  deceased's  right  of 
action  for  an  injury  causing  death,  the  mental  suffering  of  a  person  killed  by 
a  fall  from  a  height  while  he  is  in  the  act  of  falling,  can  not  be  taken  intotha 
account,  because  there  is  no  evidence  that  there  is  any  suffering:  KtMnedy  t. 
Standard  Sugar  B^nery,  125  Mass.  90;  S.  C,  28  Am.  Bep.  214;  Ifonm  t. 
HoUmge,  125  Mass.  93. 

Exemplary  damages  are  not  recoverable  nnleas  expressly  allowed  by  afeat* 
ute:  Cooley  on  Torts,  271;  Holmes  v.  Oreffon  eie.  B.  Co.,  6  Sawy.  262;  S.  G.» 
5  Fed.  Bep.  75.  Some  statutes,  however,  provide  for  them:  Ifyers  v.  San  IVan' 
Cisco,  42  CaL  215;  Haley  v.  Mobile  etc  B.  B.  Co.,  7  Baxter,  239;  especially  In 
cases  of  willful  injury;  Jaoobs  v.  Xoaim/fe  etc  B.  B.  Co.,  10  Bosh,  263;  Jlbr- 
gan  v.  Dtirfee,  69  Me.  469.  Where  exemplary  damages  are  not  allowed,  d 
course  evidence  of  the  wealth  of  the  defendant:  Morgan  t.  Ihafee,  snpra; 
ConatU  V.  Or^fin,  48  IlL  410;  or  of  the  poverty  or  sickness  of  the  surviving 
parent,  widow,  or  children:  Central  B.  B.  Co.  v.  Moore,  61  Ga.  151;  IWmoU 
etc.  B.  B.  Co.  V.  Baches,  55  IlL  379;  Chicago  etc  B.  Co.  v.  Howard,  6  Biad. 
(HL)  569;  Chkago  etc.  B.  Co.  v.  Henry,  7  Id.  322;  Chicago  v.  McCuUoeh,  10 
Id.  459;  Benton  v.  Chicago  etc  B.  Co.,  55  Iowa,  496;  Chkago  etc  B.  Co.  v. 
Bayfield,  37  Mich.  205;  Pennsylvania  B.  B.  Co.  v.  Butler,  67  Fa.  St.  835;  or 
of  the  number  of  children  left  by  the  deceased:  Kesler  v.  SmUh,  66  N.  C.  154» 
is  inadmissible  to  swell  the  damages.  These  droumstanoea  ordinarily  maka 
no  difference  in  the  actual  value  of  the  aervioes  or  means  of  support  which 
have  been  lost.  Such  evidence  may,  however,  be  adminible  nnder  some  cir- 
cumstances, as  showing  the  extent  of  the  actual  loss:  Ewen  v,  Chicago  etc  B, 

B.  Co.,  38  Wis.  613;  Barley  v.  Chicago  etc  B.  B.  Co.,  4  Bisa.  430.  The  gen* 
end  rule  of  damages  on  this  subject  is  compensation,  and  not  speoolatloni 
Atchison  etc  B.  B.  Co.  v.  Brown,  26  Eans.  443. 

The  measure  of  damages  in  actions  under  these  statutes  ii,  in  gensnJt  tha 
present  value  of  reasonable  expectation  of  pecuniary  advantsge  to  thoaa  enti- 
tled to  the  recovery  from  the  continuance  of  the  life  of  the  deceased,  the 
reasonable  prospect  of  support  or  endowment  out  of  his  aoonmulatioDS  and 
earnings  if  his  life  had  been  spared:  Sybes  v.  North  Eastern  B.  Oc,  44  Lb  J, 

C.  P.  191;  S.  C,  23  W.  R.  473;  32  L.  T.  (N.  S.)  199;  l>alUm  v.  South  Xtut- 
ern  R  Co..  4  Com.  B.  (N.  S.)  296;  Pym  v.  Great  Northern  B.  Co.,  A  Best  h 


Sepi  1848.]      Cabet  v.  Berkshire  R  R  C!o.  639 

8.  396;  FnmiUn  v.SouihSatUmR.  Co.,  3  Hnrist.  &  K.  211;  David  ▼.  South 
Western  B.  B.  Co.,  41  Ga.  223;  Burton  v.  WUnungton  etc.  B.  B.  Co,,  82  N. 
O.  504;  Keder  y.  Smitk,  66  Id.  154;  Bafferty  v.  Buckman,  46  Iowa,  195;  Kcm^ 
8M  P,  B.  Co.  y.  Lundin,  3  CoL  94;  Denver  etc  B.  Co.  v.  Woodward,  4  Id. 
1;  LouUviUe  etc.  B.  B.  Co.  y.  Cok,  9  Bush,  728;  Cataunsaa  B.  B.  Co.  v.  Arm- 
strong, 52  Pa.  St.  282;  Mansfield  etc.  B.  Co.  y.  McEnery,  91  Id.  185;  S.  C, 
36  Am.  Bep.  662;  Qralteniemper  y.  Harris,  25  Ohio  St.  510;  CoUms  y.  £b8< 
Tennesaes  etc  B.  B.  Co.,  9  Heiak.  841;  BaJtkmore  etc.  B.  B.  Co.  v.  NoeU,  32 
Gratt.  394;  Potter  y.  Chicago  etc  B.  B.  Co.,  21  Wia.  372;  CasteOo  y.  Lamd- 
wehr,  28  Id.  523;  Bailroad  Co.  y.  Barron,  5  Wall.  90.  It  ia  not  the  life  of 
the  deceaaed  that  ib  to  l>e  yalued:  Bose  y.  Des  Moines  etc  B.  B.  Co.,  39  Iowa» 
256;  Macon  etc  B.  B.  Co.  y.  Johnson,  38  Ga.  409.  But  the  party  entitled 
nrnst  haye  a  peoaniary  interest  in  the  life  arising  from  relationship  and  not 
from  contract:  Syhes  v.  North  Eastern  B.  Co.,  44  L.  J.  0.  P.  191;  a  C,  32 
L.  T.  (N.  S.)  199;  Pennsylvania  B.  B.  Co.  \.  Vandever,  36  Pa.  St.  303;  Atehi- 
ton  etc.  B.  B.  Co.  y.  Brown,  26  Kans.  443;  and  the  damages  are  the  yalne  of 
that  interest. 

The  age,  health,  condition  in  life,  oooapation,  habita  of  industry  and  sobri- 
ety, mental  and  phyaical  capacity,  diapoaition  to  f mgaUty,  opportonities  and 
cnatomary  eaminga  of  the  deceaaed,  are  all  to  be  conaidered  in  detennining 
the  probable  yalue  of  the  beneficiary'a  interest  in  the  continnance  of  hia  life: 
Holmes  y.  Oregon  etc  B.  Co.,  6  Sawy.  262;  S.  C,  5  Fed.  Rep.  75;  Taffior  y. 
Western  etc  B.  B.  Co.,  45  Gal.  323;  Macon  etc  B.  B.  Co.  v.  Johnson,  38  Ga. 
409;  Chicago  y.  SchoUen,  75  111.  468;  Chicago  etc.  B.  B.  Co.  y.  Moranda,  93 
Id.  302;  Donaldscm  y.  Mississippi  etc  B.  B.  Co.,  18  Iowa,  280;  8taU  t.  Cet^ 
Co.  Commissioners,  54  Md.  426;  Shaber  y.  St.  Paul  etc.  B.  Co.,  28  Minn.  103; 
Boose  y.  Perkins,  9  Neb.  304;  Telfer  v.  Northern  B.  B.  Co.,  30  K.  J.  L.  188; 
Melntyre  y.  New  Tork  Central  B.  B.  Co.,  37  N.  T.  287;  Kesler  v.  Smith,  66 
K.  0.  154;  Burton  Y.WUmmgUm  etc  B.  B.  Co.,  82  Id.  604;  CatoMjissa  B.  R. 
Co.  y.  Armstrong,  52  Pa.  St.  282;  Mansfield  etc  Co.  y.  McEnery,  91  Id.  185; 
8.  a,  36  Am.  Rep.  662;  Nashvilleetc  B.  B.  Co.  y.  Prince,  2  Heiak.  580;  BaUs- 
more  etc  B.  B.  Co.  y.  Wightman,  29  Gratt.  431.  But  not  opportonities  tar 
aoqniaition  dependent  upon  a  change  of  condition:  Mansfield  etc.  Co.  y.  Jfo- 
Enery,  ntpra.  Approyed  life-tablea,  aaoh  aa  '*0arliale*8  TaUea,'*  or  the 
"  Northampton  TaUea,"  are  competent  eyidence  on  the  qneation  of  ezpeota- 
tion  of  life:  Kansas  Pac  B.  B.  Co.  y.  Lundin,  3  Col.  94;  Denver  etc  B.  Co. 
V.  Woodward,  4  Id.  1;  Bowman  y.  Ifooda,  1  G.  Greene,  441;  Donaldson  y. 
Mississippi  etc  B.  B.  Co..  18  Iowa,  280;  Boose  r.  Perkins,  9  Neb.  304;  Sanier 
▼.  New  Tork  etc  B.  B.  Co.,  66  N.  Y.  50;  S.  C.,  23  Am.  Rep.  18;  Davis  y. 
Standish,  26  Hnn,608;  Baltimore  etc  B.  B.  Co.  v.  NoeU,  32  Gratt  394;  Arms- 
worth  y.  South'sastem  JS.  Ca ,  11  Jar.  758.  And  opiniona  of  competent  witneaaes 
•re  alao  admiaaible:  BoweU  y.  London  etc  B.  Co.,  L.  R.,  8  Ex.  221;  Pemwyl- 
vania  B.  B.  Co,  y.  Henderson,  51  Pa.  St  315. 

If  the  deoeaaed  waa  an  infant  the  yalne  of  the  parent'a  interest  in  Ida  life  ia 
the  probable  worth  of  hia  aeryicea  until  matority,  leaa  the  cost  of  Ida  mainte- 
nance, proyided  hia  expectation  of  life,  oonaidering  the  atrength  of  hia  oonati* 
tation,  extenda  to  matority:  LitUeBockeu.  B.  B.  Co.y.  JSdrier,  38  Ark.  350; 
St.  Louis  etc  B.  Co.  y.  Freeman,  36  Id.  41;  Bocltford  etc.  B.  B.  Co.  y.  Delaney, 
82  HL  198;  S.  C.,  26  Am.  Rep.  308;  Benton  y.  CAica^  «<e.  i2.  Co.,  55  Iowa,  496; 
Bains  y.  SL  LomU  etc  B.  Co,,  n  Wk  l(A.  And  the  mother  will  recoyer  ac- 
cording to  the  aame  meaauie  of  damages  aa  the  father,  where  ahe  can  soe  at 
all:  Pemuyhasiia  B.  B.  Co.  t.  BasOom,  54  Pa.  St  406;  Little  Bock  etc  B.  B. 
Oo.  r.Barker,9B  Ark.  350.    Thefaot  that  the  infant  waa  of  tender  yeara  at 
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the  time  of  the  death  will  not  prevent  a  recovery  on  hehalf  of  the  parent  or 
next  of  kin  without  proof  of  special  damage:  J7U  v.  Forty-second  St,  S,  B, 
Co.,  47  N.  Y.  317;  S.  C,  7  Am.  Rep.  450;  Oorham  v.  New  York  eU,  R.  R. 
Co,,  23  Hon,  449;  GroUnhemper  v.  Harris,  25  Ohio  St.  510.  And  a  direction 
ior  a  nonsuit  or  to  return  nominal  damages  in  such  a  case  is  error,  for  the  jury, 
considering  the  condition  and  circumstances  of  the  parents  and  child,  may  es> 
timate  the  damages  present  and  prospective:  Ihi  v.  Forty-aecond  8t,  R,  R. 
Co.,  Bupra.  If  the  child  is  an  infant,  loss  of  service  to  the  father  will  be  pre- 
sumed: Chicago  v.  SchoUen,  75  111.  468.  But  it  was  held  in  AUen  v.  Atlanta 
6t.  R.  R,  Co.,  54  Ga.  503,  that  a  father  could  not  recover  for  the  death  of  a 
child  two  years  old,  incapable  of  rendering  any  service.  This  case  would 
•eem  to  assume  tliat  a  child  two  years  old  will  probably  never  be  of  service. 
Where  the  child  is  an  adult  but  is  nevertheless  regularly  furnishing  support 
or  partial  support  to  the  parent^  the  actual  loss  may  be  recovered:  DaUon  y. 
SotULheaOem  R.  Co.,  4  Ck>m.  B.  (N.  S.)  296;  Weems  v.  Mathieaon,  4  Maoq.  215^ 
Damages  to  children  for  the  death  of  their  father  may  include  the  loss  of 
physical  care  and  mental  and  moral  training,  in  addition  to  mere  Qupport, 
where  the  father  was  fitted  to  furnish  such  training,  for  this  is  among  the 
most  important  of  parental  duties:  Melntyre  v.  New  York  etc  R.  R.  Co.,  37 
N.  Y.  287;  mmi»  etc.  R.  R.  Co.  v.  Weldon,  52  111.  290;  Baltimore  etc.  R.  R> 
Co,  V.  Wighttnan,  29  Gratt.  4U.  Otherwise  where  the  father  is  incapable  of 
fulfilling  this  duty:  Illinois  etc.  R.  R.  Co.  v.  Weldon,  52  111.  290. 

Medical,  nursing,  and  funeral  expenses  incurred  by  reason  of  an  injury  ra* 
salting  in  death  may  be  recovered  as  a  part  of  the  damages,  under  the  stat* 
iites,  if  any  of  the  beneficiaries  are  liable,  as  in  the  case  of  parent  and  childs 
Little  Rock  eU.  R.  R.  Co.  v.  Barker,  33  Ark.  350;  Rains  v.  St  Louis  etc.  R. 
Co.,  71  Mo.  164;  Pennsylvania  R.  R.  Co.  v.  Bantom,  54  Pa.  St.  495;  Cleve- 
land eU.  R.  R.  Co.  V.  Rotoan,  66  Id.  393;  Murphy  v.  New  York  etc.  R.  R.  Co., 
68  K.  Y.  445.  But  in  England  it  was  held,  in  BouUer  v.  Webster,  11  L.  T, 
<N.  S.)  698,  that  a  father  suing  as  administrator  for  the  death  ef  his  minor 
ehUd,  oould  not  recover  medical  and  funeral  expenses.  So  as  to  funeral  ex- 
penses and  family  mourning  in  case  of  the  death,  by  defendant's  tort,  of  an 
adult  son  living  away  from  home:  Dalton  v.  South'ea,aem  R.  Co.,  4  Com.  B. 
<N.  S.)  296.  Loss  of  a  pension  or  annuity  dependent  on  the  continuance  of 
the  decedent's  life,  may  be  recovered  aa  part  of  the  damages:  Rowley  \.  Lon» 
don  etc.  R.  Co.,  L.  R.,  8  Exch.  221;  Fwen  v.  Cl^xigo  etc  R.  Co.,  38  Wis.  613. 
8o  where  a  deceased  son  kept  the  premiums  paid  on  a  life  insurance  policy, 
inuring  to  the  benefit  of  the  parent:  Chicago  etc.  R.  R.  Co.  v.  Shannon,  43  HI. 
338. 

The  amount  of  insurance  policies  on  the  life  of  the  deceased,  collected 
by  the  plaintiff,  was  held  to  go  in  mitigation  or  reduction  of  damages  in  an 
action  under  the  statute  by  Lord  Campbell,  in  his  charge  to  the  jury,  in 
Hicks  T.  Newport  etc.  R.  Co.,  4  Best  &  S.  401,  note.  But  the  law  is  well  set- 
tled, at  least  in  the  United  States,  that  the  damages  can  not  be  thus  reduoed: 
Sherlock  v.  AUing,  44  Ind.  184;  NorOi  P.  R.  R.  Co.  v.  Kirk,  90  Pa.  St  15; 
Kellogg  v.  New  York  etc  R.  R.  Co.,  79  N.  Y.  72.  Nor  can  it  be  shown  in 
mitigation  that  the  plaintiff  is  entitled  to  property  left  by  the  deceased; 
Perry  v.  Jewett,  17  Hun,  395.  Nor  in  an  action  by  a  widow  for  damages  for 
her  husband's  death,  can  the  right  of  action  or  the  amount  of  damages  be 
affected  by  the  fact  that  she  has  repaired  the  loss  in  some  measure  by  many* 
ing  again:  Cfeorgia  R.  R.  is  B.  Co.  v.  Cfarr,  57  Ga.  277;  S.  0.,  24  Am.  Bepw 
492.  But  it  must  be  confessed  that  the  second  husbesnd  joining  the  wife  in 
•complaining  of  the  loss  of  the  first  as  an  injury  is  put  in  a  singular  podtloiu 


Sepi  1848.]      Cabet  v.  Bsbkshibx  R  R  Oo.  641 

From  the  nature  of  the  case  no  very  preciee  rule  of  damages  can  be  laid 
down  in  thifl  claes  of  aotionfl^  and  tiie  matter,  within  proper  limits,  mnet 
be  left  very  much  to  the  discretion  of  the  jury:  Ewen  v.  Chicago  etc,  R* 
Co,,  38  Wis.  613;  Myen  v.  San  FraneUco,  42  CaL  215;  Pennsylvania  B.  B. 
Co,  V.  Offier,  35  Pa.  St  60;  Catawiasa  R,  R.  Co.  v.  Amutrong,  52  Id.  282} 
I^orth  P.  R.  R.  Co,  ▼.  Kirk,  90  Id.  15.  Strict  proof  of  the  value  of  the 
•errioes  of  a  wife  or  child  in  dollars  and  cents  is  not  to  be  required:  Ihl  v. 
Farty-teeond  Street  R,  R,  Co,,  47  K.  Y.  317;  Mclntyrt  v.  New  York  etc  R,  R. 
Co,,  37  Id.  287;  Pennsylvania  eU.  R,  R.  Co.  t.  Goodman,  62  Pa.  St  329; 
Pennnylvania  R,  R,  Co,  v.  Keller,  67  Id.  300.  The  jury  must  act  somewhat 
upon  their  own  knowledge  and  judgment  in  estimating  the  value  from  the 
fftcts  proved:  Chicago  v.  SchoUen,  75  IlL  468.  But  they  are  not  to  ''guess 
at"  the  damages,  and  their  discretion  is  not  an  '*  nnoontroUable  discretion:" 
PoUer  V.  Chicago  etc  R,  Co,,  22  Wis.  615.  Damages  out  of  all  proportion 
to  the  actual  earnings  of  the  deceased,  or  to  any  reasonable  expectation  of 
pecuniary  benefit  from  him,  are  not  to  be  allowed:  Rose  v.  Dea  Moines  etc  R* 
R,  Co,,  30  Iowa,  246;  A,  T.  it  S.  F.  R.  R.  Co.  v.  Broum,  26  Kan.  443;  Chi* 
cago  etc  R,  R.  Co,  v.  Bayfield,  37  Mich.  205;  Bteriwuer  v.  New  York  etc  B. 
B.  Co.,  15  Hun,  559;  HuUon  v.  Windsor,  34  U.  C.  Q.  B.  487. 

7.  Statute  has  no  Extraterritorial  Effect,  which  gives  a  right  of  action  for 
an  injury  resulting  in  death,  and  no  action  can  be  maintained  within  the 
state,  undpr  its  laws,  for  such  an  injury  occurring  in  another  state,  it  not 
appearing  that  the  laws  of  both  states  give  such  remedy:  3  Suth.  on  Dam. 
284;  Cooley  on  Torts,  266;  McCarthy  v.  Chicago  etc,  B.  R,  Co,,  18  Kan. 
46;  Selma  etc  R,  R,  Co,  v.  Lacy,  43  Ga.  461;  State  v.  Pittslmrgh  eU.  R. 
R,  Co.,  45  Md.  41;  Beach  v.  Bay  State  Steamboat  Co.,  30  Barb.  433;  WkU- 
ford  V.  Panama  etc,  B,  B,  Co.,  23  N.  Y.  465;  Vandenoerhen  v.  New  York 
etc  R,  B,  Co,,  6  Abb.  Pr.  239;  Campbell  v.  Bogers,  2  Handy,  110;  Hove^ 
T.  Pennsylvania  etc  B,  B,  Co,,  25  Ohio  St  667;  Nashville  etc  B,  B,  Co.  V. 
Eakin,  6  Coldw.  582;  Needham  v.  Grand  T,  B,  Co,,  38  Vt  294.  But  the 
right  of  action  given  by  the  law  of  the  state  where  the  injury  occurs  may 
be  enforced  by  a  proper  party  in  another  state  if  the  policy  of  the  law  in 
the  latter  state  also  recognizes  such  right  of  action:  Dennick  v.  Bailroad  Co,, 
103  U.  S.  11;  Leonard  v.  Columbia  Steam  Nov,  Co.,  84  N.  Y.  48;  StalUmechi 
V.  Pennsylvania  B,  B,  Co.,  53  How.  Pr.  305;  Selma  etc  B,  B,  Co,  v.  Lacy, 
49  Ga.  106;  Nashville  etc  B,  B,  Co.  v.  Sprayberry,  9  Heisk.  852.  But  see 
Bichardson  v.  New  York  etc.  B,  B,  Co.,  98  Mass.  85;  Woodard  v.  Michigan 
etc  B.  B,  Co.,  10  Ohio  St.  121.  An  injury  occurring  on  the  high  seas  is  held 
not  within  the  Calif omia  statute:  Armstrong  v.  Beadle,  5  Sawy.  484.  But  it 
is  held  that  an  action  will  lie  under  the  New  York  statute  for  such  an  injury 
on  the  high  seas,  on  board  a  New  York  vessel:  McDonald  v.  MaUory,  77  N. 
Y.  546.  It  is  held  in  England  that  "  Lord  Oampbell's  act,"  taken  in  connec- 
tion with  the  *' admiralty  court  act,"  24  Vict,  extends  to  the  death  of  an 
•lien  on  board  an  alien  vessel  on  the  high  seas:  The  ExpUrer,  L.  B.,  3  Adnu 
280;  The  OmUlfaaoe,  21^  Z2&. 

Ax.  Dao.  Tob.  ZLVm— H 
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HmOELET  t;.  WlLLIAMB. 

[1  Cuua««»  400.] 
TBOSgEK  n  KOT  LiABLB  IN  TRUSTEE  Peogbss  to  a  Creditor  of  the  eettei 
sue  fncff  where  a  fund  ia  devised  to  him  in  tnut  to  manage  the  ume 
during  the  life  of  the  etBlm  que  truttt  and  annually  to  expend  the  income 
and  ao  much  of  the  principal  aa  necenary,  at  lua  diuretion,  in  the  main- 
tenance of  the  eettui  que  truet^  where  each  tmatee  haa  in  hand  intereat 
on  the  fond  which  haa  never  been  called  for. 

AiCrnoH  on  a  note  signed  by  Heniy  Williams  and  Amanda,  his 
wife,  and  Maiy  Bobinson.  Levi  B.  Perciyal  was  summoned  as 
trnstee.  His  answer  disclosed,  among  other  things,  that  he  had 
invested  on  mortgage  the  fund  mentioned  in  the  opinion,  and 
had  receiyed  interest  thereon  for  a  number  of  years,  which  had 
never  been  called  for  by  any  of  the  defendants,  and  was  still  ia 
his  hands. 

O.  J.  TvuokeTy  for  the  trustee. 

TF.  Porter  and  F.  Chamberlain,  for  the  plaintiff. 

By  Court,  SnAw,  C.  J.  The  only  question  here  is,  whether 
the  trustee  is  chargeable  on  his  answer,  as  having  any  goods, 
effects,  or  credits  of  the  principal  defendant  in  his  hands.  The 
defendant  was  the  husband  of  Amanda  Williams;  and  the  trus- 
tee summoned  was  the  executor  and  trustee  under  the  will  of 
Iievi  Bobinson,  the  father  of  Amanda  Williams.  By  the  will  of 
Levi  Bobinson,  deceased,  a  fund  was  placed  in  the  hands  of 
Ijevi  B.  Percival,  in  trust,  to  ''  manage  the  same  in  a  judicious 
and  faithful  manner  during  the  natural  lives"  of  the  testator's 
**  daughters,  Maiy  Bobinson  and  Amanda  Williams,  and  the  life 
of  the  survivor  of  them."  It  will  be  necessaiy  to  state  the  terms  of 
that  part  of  the  will  only' which  relates  to  the  daughter,  Amanda 
Williams.  The  will  proceeds  to  provide  that  he,  the  said  Per- 
cival, shall  annually  expend  the  income  of  said  estate,  and  so 
much  of  the  principal  thereof,  at  the  discretion  of  the  said  Per- 
cival, as  shall  be  necessary  therefor,  in  the  comfortable  support 
and  maintenance  of  the  testator's  said  daughter,  and  generally 
to  supply  her  with  food,  clothing,  and  necessaries,  in  sickness 
and  in  health,  and  apply  so  much  of  the  principal  thereto,  as, 
in  the  judgment  of  the  said  Percival,  he  may  deem  necessary; 
also  to  pay  her  funeral  expenses,  with  an  ultimate  trust  for  heirs. 

It  appears  to  us,  that,  under  this  will,  no  money  has  ever  be- 
come due  to  the  husband  or  to  the  wife.  When  nothing  re- 
mains for  a  trustee  to  do  but  to  pay  over  money  on  demand,  it 
may  be  regarded  as  a  debt,  and  assumpsit  will  lie  for  it:  Boper 
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T.  HoBand,  8  Ad.  &  El.  99.  But  no  Bach  case  has  eyer  oooorred 
here.  Both  income  and  principal  were  to  be  applied  to  relieve 
the  necessities  of  the  daughter,  at  the  discretion  of  the  trustee, 
and  not  in  any  eyent  to  be  paid  to  her.  Some  stress  was  laid 
on  the  direction  to  the  trustees  annually  to  expend  the  income, 
etc. ;  but,  taking  the  whole  sentence  together,  we  think  it  was  at 
his  discretion,  and  so  far  as  he  should  judge  necessaiy,  as  well 
in  regard  to  the  income  as  the  principal.  But,  were  the  con- 
struction of  this  clause  otherwise,  it  would  not  vary  the  result, 
because  the  trustee  is  to  apply  the  money  for  the  use  of  the 
cestui  que  trwUy  and  not  to  pay  the  money  to  her.  The  circum* 
stances  disclosed,  as  far  as  they  may  have  any  effect,  would  tend 
to  confirm  this  construction.  The  fund  is  quite  small,  the  in- 
come, of  course,  small,  and  it  might  well  be  presumed  that  the 
testator,  during  the  health  and  prosperity  of  the  daughter, 
might  be  desirous  that  the  fund  should  gradually  accumulate  to 
meet  the  time  of  want  and  sickness,  and  claims  for  funeral  ex* 
penses,  which  he  had  in  view. 
Trustee  discharged. 


Teustki  Pbocbss  Lies  Oult  whebe  Bebtob  oovld  Sue:  Hoyt  v.  Bw^fi^ 
87  Am.  B«p.  686.    See,  alao,  ^tiW&tfW  v.  iTJclv,  44  Id.  329. 


Staklet  V.  Gaylobd. 

[1  OUMHIXO,  S36.] 

AninirurrBATOB  mat  Maintain  Trespass  fob  Wbonqiul  TAmro  of  tlis 

intestate's  goods  in  his  life-time. 

Tbbbpass,  Replevin,  and  Trover  without  Demand  abb  Oonovbbbhv 
Remedies  for  a  wrongful  taking  of  goods. 

To  Constitute  Trespass,  Wrongful  Intent  need  not  be  proved. 

Trespass  Lies  against  Bona  Fide  Mortgages  ov  Bailee  of  chattel,  by  tiM 
bailor  without  demand,  where  the  bailee  mortgages  the  same  for  his  own 
debt  without  authority  and  the  mortgagee  takes  possession  without  no- 
tice of  the  owner's  title. 

Trespass  for  taking  and  driving  away  a  cow  belonging  to  the 
plaintiff's  intestate  in  her  life- time.  It  appeared  by  the  evi- 
dence, that  the  intestate  obtained  the  cow  by  exchange  from  one 
Franklin,  but  that  after  the  exchange  she  remained  on  Frank- 
lin's farm,  and  Franklin  mortgaged  her  to  the  defendant  to 
secure  a  bona  fide  debt,  and  that  the  defendant  claimed  and 
took  possession  under  the  mortgage,  without  notice  that  the 
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intectate  was  the  owner.  The  judge  instracted  the  jnxy  that 
if  the  cow  belonged  to  the  intestate  and  her  title  had  been 
perfected  by  deliyeiy,  and  if  the  cow  was  on  Franklin's  farm  as 
keeper  for  the  intestate^  or  by  her  fayor  and  indulgence,  without 
authority  to  hold  against  the  intestate,  or  to  dispose  of  the  cow, 
the  defendant  could  not  justify  the  taking  under  his  mortgage, 
and  was  liable,  though  he  had  no  notice  of  the  intestate's  title. 
Verdict  for  the  plaintiff,  and  exceptions. 

O,  P.  HunHngtoriy  for  the  defendant. 

O.  DdanOy  for  the  plaintiff. 

MKroALT,  J.  Under  the  instructions  giyen  to  the  jury,  upon 
{he  evidence  submitted  to  them,  their  yerdiot  has  established 
these  facts,  yiz.:  that  the  cow  in  question  belonged  to  the 
plaintiff's  intestate,  by  a  title  consummated  by  deliyeiy,  and 
was  in  the  possession  of  Franklin,  without  any  authority  in 
him,  as  against  the  intestate,  to  retain  or  dispose  of  her;  and 
that  the  defendant  took  her,  claiming  her  under  a  mortgage 
made  to  him  by  Franklin  after  the  intestate's  title  was  consum* 
mated.  And  the  question  is,  whether  the  jury  were  rightly  in- 
structed that  the  plaintiff  could  maintain  trespass  for  such  tak- 
ing, although  the  defendant  had  no  notice  that  the  intestate 
owned  the  cow. 

The  eyidence  showed  that  the  taking  was  in  the  life-time  of 
the  intestate;  and  if  she  could  haye  maintained  an  action  of 
trespass,  the  plaintiff  may  maintain  the  like  action:  Emenon  y. 
Emerson^  1  Vent.  187;  Wheailey  y.  Lane,  1  Saund.  217,  note; 
B.  S.,  c.  98,  sees.  7,  8.  This  preliminary  point  has  not  been 
contested  by  the  defendant's  counsel.  But  he  contends  that 
one  who,  in  good  faith,  obtains  possession  of  chattels,  by  de- 
liyeiy or  consent  of  a  party  in  possession,  is  not  liable  to  an 
action  of  trespass  by  the  true  owner;  the  taking,  in  such  case, 
being  lawful  or  excusable.  This  position  is  denied  by  the 
plaintiff's  counsel;  and  yarious  authorities  haye  been  referred 
to,  which  are  now  to  be  considered.  In  Bac.  Abr.,  Trespass, 
0,  2,  and  E,  2,  some  distinctions  are  laid  down,  which  are  taken 
from  Brooke's  Abridgment,  where  the  year  books  are  dted. 
Thus:  "  If  a  seryant,  who  is  empowered  tK>  sell  the  goods  of  his 
master,  giye  them  to  J.  N.,  and  deliyer  them,  and  J.  N.  cany 
them  away,  an  action  of  trespass  does  not  lie;  because,  as  the 
power  to  sell  goods  implies  a  power  to  transfer  a  properly  in 
them,  the  possession  of  the  goods  by  J.  N.  was  lawfully  ob- 
tained.    But  if  a  seryant,  who  has  only  the  custody  of  hia 
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master's  goods,  give  or  sell  them  to  J.  N.,  and  tdeliver  them, 
and  J.  N.  cany  them  away,  this  action  lies;  because  as  the  ser* 
vant  had  no  power  to  transfer  a  property  in  the  goods,  the  pos- 
session of  the  goods  by  J.  N.  was  tortiously  obtained."  Bro. 
Abr.,  Trespass,  296,  is  cited. 

Another  passage  is  cited  by  Bacon  from  Bro.  Abr.,  Trespass, 
216,  which  is  also  found  in  Fitz.  Abr.,  Trespass,  245,  and  in 
20  Yin.  Abr.,  Trespass,  M,  11,  taken  from  the  year  book,  21 
Hen.  yn.,  39,  where  it  stands  thus:  "  Note,  by  Finenz,  C.  J., 
and  Tremaile,  J.  If  I  bail  goods  to  a  man,  and  he  gives  or 
sells  them  to  a  stranger,  and  the  stranger  takes  them  without 
deliyeiy,  he  is  a  trespasser,  and  I  shall  have  a  writ  of  trespass 
against  him;  for  by  the  gift  or  sale  the  property  was  not 
changed,  but  by  the  taking;  but  if  he  make  delivery  of  them  to 
the  vendee  or  donee,  then  I  shall  not  have  a  writ  of  trespass.*' 
If  these  passages  are  to  be  taken  as  settling  the  distinction  be* 
tween  the  action  of  trespass  vi  et  armia  and  other  actions,  it  ia 
clear  that  the  present  action  is  well  maintained.  For,  as  the 
case  stands,  upon  the  exceptions,  the  defendant  took  the  cow 
without  any  delivery  by  Franklin.  The  evidence  ishows  that 
the  mortgage  was  made  to  the  defendant  in  February  or  March, 
1842,  "under  which  he  claimed  and  took  possession  of  the 
cow,"  in  the  month  of  October  following;  and  the  judge  in- 
structed the  jury,  that "  the  defendant  could  not  justify  the 
taking  by  virtue  of  the  mortgage."  It  does  not  appear  that 
any  evidence  was  given  of  a  delivery  by  Franklin,  or  that  any 
question  was  made,  at  the  trial,  concerning  a  delivery  by  him,. 
If  Franklin  was  the  bailee  of  the  plaintiff's  intestate,  the  tak* 
ing  by  the  defendant,  without  delivery,  subjected  him  to  an 
action  of  trespass  by  the  intestate;  and  if  Franklin  was  the 
mere  servant  of  the  intestate,  the  defendant  became  a  trespasser^ 
1^  taking  the  cow,  even  though  Franklin  had  delivered  her  to 
him. 

But  we  do  not  understand  that  the  foregoing  distinctions, 
found  in  Bacon,  were  originally  made  with  any  reference  to  the 
forms  of  action.  In  the  year  books,  the  words  "  trespass"  and 
*'  writ  of  trespass"  are  frequentiy,  if  not  generally  used  in  their 
generic  sense,  including  all  torts  or  injuries,  whether  by  violence 
or  otherwise,  and  the  action  of  trespass  upon  the  case,  as  well 
as  trespass  vi  et  armis.  And  we  suppose  the  doctrine,  cited 
from  Brooke  by  Bacon,  to  be  merely  this,  viz.,  that  one,  who 
has  only  a  special  property  in  goods,  can  transfer  the  general 
^  properly,  as  against  the  general  owner,  by  a  sale  or  gift  acoom- 
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panied  by  deHveiy;  so  that  the  general  owner  can  not  reclaini 
them^  nor  maintain  an  action  against  the  yendee  or  donee,  as  a 
wrong-doer  in  taking  them.  But  that  a  sale  or  gift  of  g^^ods, 
without  deliveiy  bj  him  who  has  only  a  special  property  therein, 
does  not  transfer  the  general  property;  so  that,  if  the  vendee  or 
donee  takes  them,  he  is  liable  as  a  wrong-doer,  to  the  general 
owner.  Thus  the  matter  was  understood  by  Sergeant  Williams. 
In  his  notes  to  WUbraham  v.  Snow,  2  Saund.  47,  he  cites  Bro. 
Abr.,  Trespass,  216,  295,  to  the  following  position:  "It  is  said 
that  if  the  bailee  or  other  person  who  has  only  a  special  prop* 
eriy,  sells  and  delivers  the  goods  to  another,  as  his  own,  bona 
fide  and  without  notice,  the  general  owner  can  not  TnaintAin  tro- 
ver or  any  other  action  against  the  vendee,  because  by  such  a 
sale  by  a  person  who  has  a  special  property  in,  and  possession 
in  fact  of,  the  goods,  the  property  of  the  general  owner  is 
altered.''  And  more  than  a  hundred  years  before  these  notes  to 
Saunders'  reports  were  published,  the  doctrine  was  thus  stated 
in  Sheppard's  Epitome,  1032, 1033: ''  If  I  be  a  tavemer,  mercer, 
or  draper,  and  my  servant,  using  to  sell  my  goods,  give  away 
2^7  goods,  it  is  said  I  may  not  have  this  action"  (trespass), 
*'  nor  any  other,  against  the  taker,  but  must  take  my  remedy 
against  my  servant:  Bro.  Abr.,  Trespass,  295.  Sed  quasre,"  It 
is  to  be  noticed  that  both  Sheppard  and  Sergeant  Williams  re. 
fer  to  a  dictum,  and  not  to  an  adjudication,  to  be  found  in 
Brooke,  and  that  Sheppard  adds  a  doubt  as  to  the  correctness 
of  the  dictum.  This  doubt  was  well  founded.  No  adjudged 
case,  it  is  believed,  is  to  be  found  in  the  English  books,  which 
sustains  the  doctrine  cited  by  Brooke  and  others  from  the  year 
books.  And  it  is  now  the  settled  law  of  England,  that  the  sub- 
ject of  sale  must  belong  to  the  vendor,  and  that  he  can  sell  no 
more  than  the  interest  which  he  lawfully  has.  In  the  last 
edition  of  Saunders,  to  which  additional  notes  are  made  by  Pat- 
terson and  E.  V.  Williams  (now  judges  in  England),  the  follow- 
ing passage  is  subjoined  to  the  note  above  quoted  from  Sergeant 
Williams:  **  However,  in  modem  cases,  it  has  been  held,  that  if 
a  bailee  of  goods  for  a  particular  purpose  transfers  them  to  an- 
other in  contravention  of  that  purpose,  the  general  owner  may 
maintain  trover  against  that  person,  even  although  he  be  a  bona 
fide  vendee,  unless  in  market  overt."  The  same  doctrine  is  also 
laid  down  in  Long  on  Sales,  Band's  ed.,  167;  Hilliard  on  Sales, 
28;  2  Kent's  Com.,  6th  ed.,  324;  Cooper  y.WUUmatt,  1  Man.  G. 
&  S.  672;  Boland  v.  Gundy,  6  Ohio,  202;  Metcalfe  v.  LwfMden,  1 
Car.  &  E.  809  < 
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The  law  of  Hus  coxnmonwealih  is  like  the  law  of  England,  on 
this  subject,  except  as  to  sales  in  market  overt.  Indeed,  the  de- 
fendant's counsel  does  not  deny  that  such  is  our  law,  and  does 
not  contend  that  the  defendant  acquired  any  valid  title  to  the  cow 
1^  virtue  of  the  mortgage  from  Franklin.  But  he  insists  that 
the  plaintiff  can  not  maintain  this  action  of  trespass,  but  should 
have  brought  an  action  of  trover.  The  question  then  is,  whether 
the  plaintiff  could  maintain  trover  in  this  instance,  without  first 
demanding  a  return  of  the  cow.  If  he  could,  then  he  may  main- 
tain trespass;  for  whenever  the  taking  of  goods  is  wrongful,  the 
taking  is  a  conversion,  and  trespass,  replevin,  and  trover  with* 
out  a  demand,  are  concurrent  remedies  for  the  owner,  if  he  has 
the  right  of  immediate  possession:  Wilkinson  on  Beplevin,  2; 
Pangbum  v.  PjUridge,  7  Johns.  143  [5  Am.  Dec.  250];  1  Chit 
PI.,  6th  Am.  ed.,  176;  WUbrdham  v.  Snow,  2  Saunc .  47  k,  note. 
Any  cases,  therefore,  in  which  trover  or  replevin,  without  a  de- 
mand, has  been  supported,  for  a  taking  of  goods,  are  authorities 
for  the  maintenance  of  trespass  in  the  present  case. 

The  following  cases  of  trover  are  in  point.  In  Eursi  v.  Owen^ 
nap,  2  Stark.  806,  the  assignees  of  a  bankrupt  sustained  an  ac- 
tion of  trover,  without  a  previous  demand,  for  goods  sold  to  the 
defendant  by  the  bankrupt,  after  a  secret  act  of  bankruptcy,  of 
which  the  defendant  had  no  knowledge.  Lord  Ellenborough 
said:  ''  The  very  act  of  taking  the  goods  from  one,  who  had  no 
right  to  dispose  of  them,  was  in  itself  a  conversion."  And  this 
was  confirmed  by  the  whole  court  of  king's  bench:  S.  P., 
Soames  v.  Watts,  1  Car.  &  P.  400;  Yatea  v.  Garmew,  3  Id.  101; 
2  Selw.  N.  P.,  11th  ed.,  1370, 1371.  In  Hyde  v.  NobU,  13  N.  H, 
494  [38  Am.  Dec.  608],  it  was  decided  that  the  taking  of  chai* 
tels,  claiming  them  under  a  sale  by  one  who  had  no  power  to 
sell,  was  a  conversion,  and  rendered  the  buyer  liable  to  the 
owner,  in  an  action  of  trover,  without  a  previous  demand.  And 
in  Hoffman  v.  Garow,  20  Wend.  21,  and  S.  C,  22  Id.  285,  an 
auctioneer,  to  whom  stolen  goods  were  forwarded  by  the  thief, 
for  sale,  and  who  sold  them,  and  paid  the  proceeds  to  the  thief, 
without  notice  of  the  theft,  was  held  liable  to  the  owner,  ia 
trover,  without  demand  and  refusal.  See  also  Bloxam  v.  Huh* 
hard,  5  East,  407. 

The  following  cases  of  replevin  are  equaUy  in  point.  In  Par^ 
sons  V.  Webb,  8  Oreenl.  38  [22  Am.  Dec.  220],  A.  delivered  his 
hii  horse  to  B.,  to  be  sold  for  A.'s  benefit.  B.  sold  the  horse 
tG  C,  his  creditor,  in  payment  of  his  debt,  and  C.  sold  the  horse 
to  D.    It  was  decided  that  A.  might  maintain  an  action  of  re« 


648  Stanley  v.  Gatlobd.         [Mass. 

pleTin  against  D.  without  first  demanding  the  lioxse.  So  in 
Ocdvin  T.  Bacon,  11  Me.  28  [25  Am.  Dec.  258],  where  A.,  the 
bailee  of  a  horse,  sold  him  to  B.,  and  B.  sold  him  to  0.,  neither 
B.  nor  C.  haying  any  notice  that  the  horse  was  not  the  jnroperfy 
of  A.,  the  bailor  maintained  an  action  of  replevin  against  C, 
without  a  previous  demand.  In  all  these  cases,  in  which  trover 
or  replevin  was  held  to  be  well  brought,  trespass  might  have 
been  sustained,  according  to  the  well-established  law  of  actions. 
The  taking,  which  is  in  itself  a  conversion,  is  such  a  wrongful 
taking  as  is  the  ground  of  an  action  of  trespass.  A  sale  of 
goods,  which  is  in  itself  a  conversion,  and  will  support  an  ac- 
tion of  trover,  is  also  a  trespass,  for  which  an  action  of  trespasa 
vi  et  armis  well  lies. 

The  defendant's  counsel  cited  8  Steph.  N.  1^.  2695,  to  this 
position:  ''Where  the  taking  is  lawful  or  excusable,  trespass 
can  not,  in  general,  be  supported;  but  the  action  should  be 
trover."  All  the  cases  which  Stephens  refers  to,  in  support  of 
this  position,  are  actions,  by  the  assignees  of  a  bankrupt,  against 
officers,  for  taking  the  bankrupt's  goods  in  execution,  after  a 
secret  act  of  bankruptcy,  and  before  commission  issued,  or  be- 
fore assignment  made.  In  such  cases  it  is  held  that  trespass 
will  not  lie  for  the  taking,  but*'that  trover,  without  a  demand, 
will  lie  for  the  conversion  of  the  goods  by  the  sale  of  them, 
whether  the  sale  be  before  or  after  commission  issued  or  assign- 
ment made.  Such  is  the  result  of  the  various  decisions.  See 
Cooper  V.  Chiity,  1  Kenyon,  895;  S.  C,  1  Burr.  20;  S.  0.,  1  W, 
Bl.  66;  Smith  v.  MiUes,  1  T.  B.  475;  WifoU  v.  Blades,  8  Gamp. 
896;  Carlisle  v.  Oarkmd,  7  Kng.  298,  and  S.  0.,  10  Bing.  452; 
Potter  V.  Starhie,  4  Scott,  718;  Latarua  v.  Waiihman,  5  Moore, 
818;  Price  v.  Helyar,  4  Bing.  597;  DiJOon  v.  Langley,  2  Bam.  & 
Adol.  131.  This  doctrine  is  anomalous;  but  the  anomaly  seema 
to  be  well  established  in  the  English  law. 

The  court  of  exchequer,  while  Lord  Lyndhurst  was  at  its 
head,  decided  that  trover  would  not  lie  against  an  officer  for 
taking  and  selling  goods  of  a  bankrupt  on  a  fieri  faciae,  after  a 
secret  act  of  bankruptcy,  and  before  that  act  was  known:  Balme 
V.  HuUon,  2  Tyrw.  17,  and  S.  0.,  2  Oromp.  &  J.  19.  But  this 
decision  was  reversed  in  the  exchequer  chamber:  HuMon  v. 
Balme,  2  Tyrw.  620;  S.  C,  1  Cromp.  k  M.  262;  S.  0.,  8  Moo. 
&  S.  1;  S.  0.,  9  Bing.  471;  and  the  doctrine  of  the  exchequer 
chamber  was  affirmed  by  the  house  of  lords,  in  the  case  of  (far* 
land  V.  Carlisle,  11  Bligh  (N.  B.),  421,  and  4  Scott,  587.  If 
trover  will  lie  in  such  a  case,  without  a  demand,  we  do  not 
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readily  perceiye  why  trespass  shotild  not  also  lie.  Trorer  can 
be  maintained  only  on  the  ground  that  the  defendant  is  a  wrongs 
doer,  is  guiliy  of  a  conTersion^  which  is  an  act  as  unlawfol  as 
any  act  for  which  trespass  will  lie.  It  is  sometimes  said  that 
trespass  can  not  be  maintained,  in  such  a  case,  because  an  offi* 
eer  shall  not  be  made  a  trespasser  by  relation.  But  if  troyer 
will  lie,  when  the  officer  sells  before  commission  issued  or  as* 
signment  made,  it  is  because  he  is  a  wrong-doer  by  relation. 
It  has  also  been  said  that  trespass  will  not  lie,  because  the  as- 
signees at  the  time  when  the  goods  were  taken  or  sold,  had 
neither  the  actual  nor  constructiTe  possession  of  them.  And  in 
Bmiih  y.  JfiZfes,  before  dted,  Ashurst,  J.,  said  he  knew  of  no  in* 
stance  ''where  a  man  who  has  a  new  right  given  him,  which, 
from  reasons  of  policy,  is  so  far  made  to  relate  back  as  to  avoid 
mesne  incumbrances,  shall  be  taken  to  have  such  a  possession 
as  to  bring  trespass  for  an  act  done  before  such  right  was  giveii 
to  him.''  But  it  has  since  been  decided,  that  an  administrator 
may  maintain  trespass  for  the  taking  and  carrying  away  of  goods 
after  the  death  of  his  intestate  and  before  the  grant  of  adminis- 
tration: Tharpe  t.  StaUwoad,  6  Scott  (N.  B.),  715,  and  S.  0.,  6 
Man.  &  G.  760.  So  he  may  maintain  ejectment,  and  lay  the 
demise  on  a  day  after  the  intestate's  death,  but  before  adminis- 
tration granted:  2  Steph.  N.  P.  1418.  See  also  Ibsier  v.  Bales, 
12  Mee.  &  IV.  226.  We  therefore  do  not  regard  the  case  of 
Cooper  T.  CkiMiy,  and  the  decisions  that  followed  it,  as  decisive 
of  the  question  raised  in  the  present  case,  in  which  the  plaint- 
iff's intestate  had  the  right  to  immediate  possession  of  the  oow 
at  the  time  when  the  defendant  took  her.  It  may  be  here  re- 
marked that  the  English  law  has  recently  been  altered  by  the 
statute  of  2  and  8  Yiot,  o.  29,  which  enacts  that  all  executions 
against  the  property  of  any  bankrupt,  bona  fide  executed  or 
levied  before  the  date  and  issuing  of  the  fiat,  shall  be  deemed  to 
be  valid,  notwithstanding  a  prior  act  of  bankruptcy  committed 
by  the  bankrupt,  provided  the  persons,  at  whose  suit  the  execu- 
tion shall  have  issued,  had  not  at  the  time  of  executing  or 
levying  such  execution,  notice  of  any  prior  act  of  bankruptcy 
by  him  committed:  See  8bey  v.  Carter^  11  Mee.  k  W.  571. 

In  Oom.  Dig.,  Trespass,  D,  cited  by  the  defendant's  counsel, 
it  is  said  that  trespass  will  not  lie  "  for  goods  which  a  man  has 
lawfully,  though  the  possession  of  him  from  whom  he  had  them 
was  wrongful;  as  if  A.  takes  the  horse  of  another  and  sells  him 
to  B.,  trespass  does  not  lie  against  B."  The  same  position  is 
fopnd  in  Hammond's  Nisi  Prius,  224,  where  it  is  stated  as  a 
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didum,  and  not  as  an  adjudication;  and  in  6  Dane's  Abr.  5S2, 
whexe  it  is  said  that  if  B.  buys  bona  Jide^  he  is  not  liable  to  an 
action  of  trespass.  The  source  of  this  supposed  doctrine  is  2 
Boll.  Abr.  656,  where  the  case  of  Day  t.  Avustin  db  Bisbiich,  is 
referred  to.  This  case  is  reported  in  Owen,  70,  and  Oro.  Eliz. 
874;  and  it  does  not  api>ear  from  either  of  the  reports,  that  any 
such  point  was  adjudged.  According  to  Owen's  report,  the 
court  said:  *'  If  a  stranger  takes  my  horse  and  sells  him,  a  tres- 
pass will  not  lie  against  the  yendee,  but  a  detinue."  Mr.  Jus- 
tice Cowen,  in  Barrett  y.  Warreny  3  Hill,  348,  deliyered  an  in- 
structiye  opinion  on  this  point,  and  yery  thoroughly  examined 
all  the  English  authorities.  "  The  result  is,"  he  said,  ''  that  no 
'Rngliah  adjudication  creates  an  exception  in  fayor  of  one  i^ho 
purchases  from  the  tortious  taker  of  another's  property." 

The  case  of  MdrahdU  y.  Davis,  1  Wend.  109  [19  Am.  Dec. 
463],  which  was  cited  for  the  defendant,  is  a  direct  decision 
against  the  maintenance  of  the  present  action.  It  was  there 
beld,  upon  the  authority  of  the  passages  in  Bacon  already  re- 
ferred to,  and  in  the  acknowledged  absence  of  any  preyiously 
adjudged  case  in  point,  that  repleyin  could  not  be  maintained 
by  a  bailor  against  one  who  buys  goods  of  a  bailee  who  has  no 
authority  to  sell  them.  The  ground  of  that  decision  was  (in 
the  language  of  Sayage,  C.  J.),  that  "there  was  technically  no 
taking  of  the  property,  to  subject  the  defendant  to  the  action  of 
trespass;  he  haying  obtained  possession  by  deliyezy  from  a  per- 
son haying  a  special  property  therein;  of  course  repleyin  is  not 
the  proper  remedy,  but  detinue  or  troyer."  The  same  doctrine 
was  a£5rmed  in  Barrett  y.  Warren,  8  Hill,  848,  and  recognized 
in  Pierce  y.  Van  Dyke,  6  Id.  618.  And  in  Noah  y.  Moshery  19 
Wend.  431,  it  was  decided,  on  the  same  grounds,  that  trespass 
could  not  be  maintained  in  a  similar  case.  But  as  these  de- 
cisions were  made  upon  a  yiew,  which  we  can  not  adopt,  of  the 
meaning  and  effect  of  the  passages  cited  from  Bacon,  and  are 
x^ontraiy  to  numerous  adjudications  which  we  haye  already  re- 
ferred to,  we  can  not  yield  our  assent  to  them.  It  was  said  by 
Cowen,  J.,  in  Barrett  y.  Warren,  that  **  an  exception  in  fayor  of 
the  taker,  where  he  is  a  b(ma  fide  purchaser  from  the  wrong- 
doer, has  found  its  way  into  the  books,  and  that,  howeyer  dis- 
cordant it  be  with  established  principles,  it  may,  at  least  in  this 
state  [New  York],  haye  become  too  inyeterate  to  be  displaced." 

We  are  not  embarrassed  by  any  decisions  in  this  common- 
wealth, which  are  discordant  with  established  principles;  and 
therefore  we  deem  ourselyes  not  only  warranted,  but  bounds  to 
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decide  ibis  case  according  to  those  principles^  which  we  find 
well  stated  by  Weston,  J.,  in  Oalvin  y.  Bcuxyn^  11  Me.  80,  81 
[25  Am.  Dec.  258]  as  follows:  "  Whoever  takes  the  property  of 
another,  withoiit  his  assent,  express  or  implied,  or  without  the 
assent  of  some  one  authorized  to  act  in  his  behalf,  takes  it,  in 
the  eye  of  the  law,  tortiously.  His  possession  is  not  lawful 
against  the  true  owner.  That  is  unlawful,  which  is  not  justified 
or  warranted  by  law;  and  of  this  character  may  be  some  acts, 
which  are  not  attended  with  any  moral  turpitude.  A  parfy 
honestly  and  fairly,  and  for  a  valuable  consideration,  buys  goods 
of  one  who  has  stolen  them.  He  acquires  no  rights  under  his 
purchase.  The  guilty  party  had  no  rightful  possession  against 
the  true  owner,  and  he  could  convey  none  to  another.  The 
purchaser  is  not  liable  to  be  charged  criminally,  because  inno- 
cent of  any  intentional  wrong;  but  the  owner  may  avail  himself 
against  him,  of  all  civil  remedies  provided  by  law  for  the  pro- 
tection of  property.  If  the  bailee  of  property  for  a  special  pur 
pose  sells  it  without  right,  the  purchaser  does  not  thereby 
acquire  a  lawful  title  or  possession.  In  the  case  before  us,  the 
defendant  came  honestly  by  the  horse,  but  he  did  not  receive 
possession  of  him  from  any  one  authorized  to  give  it,  and  is 
therefore  liable  civUihir  to  the  true  owner  for  the  taking,  as 
well  as  for  the  detention."  It  may  be  added,  that  it  is  a  familiar 
rule,  that  a  wrongful  intention  need  not  be  proved  in  order  to 
render  an  act  a  trespass.  Probably  one  half  of  the  cases  in 
which  trespass  de  bonis  aaportatis  is  maintained,  arise  from  a  mere 
misapprehension  of  legal  rights. 

Upon  a  considerate  view  of  the  principles  on  which  the  pres- 
ent action  rests,  and  of  the  application  of  those  principles  in 
the  recent  adjudications,  in  England  and  in  this  country,  a 
majority  of  the  court  are  well  satisfied,  notwithstanding  the 
decisions  in  New  York,  that  the  plaintiff  has  not  mistaken 
remedy. 

WiLDB,  J.,  delivered  a  dissenting  opinion. 
FoBHBS,  J.9  did  not  dt  in  this  case. 


Unauthorizsd  Salb  by  Bailbs  Ck>NrEBS  No  Tinji  apon  bona  JIde  par- 
ehaaer:  Cfhiam  v.  Woods,  3  Am.  Dec.  740;  KUeheU  v.  Vanadar,  12  Id.  249; 
Anefwmv.  i^UX;,  19  Id.  im;  i?iMae2{v.  i^aoier,  36  Id.  662,  and  note.  Astothe 
right  to  maintain  replevin  against  a  bona  fdt  purohaser  from  a  bailee  sell* 
ing  without  authority,  see  Sfm/frmm  ▼.  FUk,  supra;  MarahaU  t.  Davis,  Id. 
463;  QcMn  y.  Baam^  25  Id.  258;  Smiih  t.  CUxrh,  34  Id.  213.  That  trover 
will  lia  without  a  demand  in  sach  a  case,  is  held,  citing  the  principal  case,  in 
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JHley  T.  Bodtm  etc  Co.,  11  Giuh.  11,  14;  Harpeiidiitg  y.  Ifei^,  65  CU.  600. 
And  generally  it  Lb  held  that  one  who  honajide  porchMes  goods  from  on» 
having  no  title  gets  none,  and  is  liable  for  a  oonTersion  withont  a  dwnandt 
Cfhapman  y.  OoU,  12  Gray,  142;  Heclde  v.  Lurvey,  101  Mass.  345;  Bearoe  t. 
Bowher,  115  Id.  132;  Moody  r,  Blaie,  117  Id.  26;  aQ  eiting  SUud^  t.  Oay^ 
hrd.  It  is  cited  also  in  Flamden  t.  Bon,  10  Cosh.  615;  HiU  t.  IVveflMM,  t 
Id.  261;  Brookt^.  McChraien,  lOKat  B.  Beg.  406. 


Pbatt  v.  Gabdneb. 

[9  OoBBnro,  68.] 

A  JoDOS  n  KOT  Arswbbablb  uf  A  PanrATB  Aonoif  for. any  Jndioial  aol 
dona  within  his  Jorisdiotion,  though  he  is  alleged  to  have  aeted  wiUfdOy 
and  malidoaalyand  upon  a  complaint  whioh  he  knew  to  be  fidae^  feigned, 
and  groondless. 

0a8b.  The  complaint  alleged  that  the  defendant,  Gaxdner, 
being  a  justice  of  the  peace,  willfullj  and  malioioiifilj  iasaed  a 
wanant  against  plaintiff  commanding  his  arrest;  that  the  war- 
rant was  issued  upon  a  complaint  to  defendant  known  to  be  fal8e» 
malicious,  feigned,  and  groundless;  that  defendant  willfullj  and 
maliciously  tried  plaintiff  on  such  complaint,  found  him  to  be 
guiliy,  and  fined  and  imprisoned  him,  etc.  The  defendant 
demurred.    The  other  &ots  appear  from  the  opinion. 

J7.  Jfi>m8,  for  the  defendant. 

0.  Torrey  and  W.  O*  BaJtes^  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  This  cause  has  not  been  rotaiiied 
under  advisement,  because  the  court  entertained  any  doubt  bow 
it  must  be  decided;  but  presenting,  as  it  does,  a  question  of 
great  importance  to  the  administration  of  justice,  we  desired  to 
examine  some  of  the  authorities  cited  in  tiie  argument,  and  we 
have  since  had  no  favorable  opportunity  to  recur  to  it  till 
recentiy.  The  action,  we  believe,  is  of  the  first  impresmon  in 
this  commonwealth,  and  there  is  certainly  no  precedent  for 
maintaining  it.  The  considerations  against  sustaining  it  are  so 
numerous  and  dedsive,  that  the  difficulty  seems  to  lie  in  aeleci- 
ing  those  which  are  the  most  weighty  and  direct,  without  seem  • 
ing  to  disparage  others  of  great  importance.  It  is  a  principle 
lying  at  the  foundation  of  all  well-ordered  jurisprudence,  that 
every  judge,  whether  of  a  higher  or  lower  court,  exercising  the 
jurisdiction  vested  in  him  by  law,  and  deciding  upon  the  rights 
of  others,  should  act  upon  his  own  free,  unbiased  convictions, 
uninfluenced  by  any  apprehension  of  consequences.    It  is  with 
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a  view  to  his  qualifloationB  for  fhis  duty,  as  well  in  regard  to  his 
firmness  as  to  his  intelligence  and  impartialiiy,  that  he  ought  to 
be  selected  by  the  appointing  power.  He  is  not  bound,  at  the 
peril  of  an  action  for  damages,  or  of  a  personal  controversy,  to 
decide  right,  in  matter  either  of  law  or  of  fact;  but  to  decide 
according  to  his  own  convictions  of  right,  of  which  his  recorded 
judgment  is  the  best,  and  must  be  taken  to  be  conclusive,  evi- 
dence. Such,  of  necessiiy,  is  the  nature  of  the  trust  assumed 
by  all  on  whom  judicial  power,  in  greater  or  lesser  measure,  is 
conferred.  This  trust  is  fulfilled  when  he  honestly  decides  ao- 
cording  to  the  conclusions  of  his  own  mind  in  a  given  case, 
although  there  may  be  great  conflict  of  evidence,  great  doubts 
of  the  law,  and  when  another  mind  might  honestly  come  to  a 
different  conclusion.  But,  in  a  controverted  case,  however 
slight  may  be  the  preponderance  in  one  scale,  it  must  lead  to  a 
decision  as  conclusive  as  if  the  weight  were  all  in  th^t  scale. 

Now  it  is  manifest,  that  to  every  controversy  there  are  two 
sides,  and  that  a  decision  in  favor  of  one  must  be  against  an- 
other. And  this  may  extend  to  every  interest  which  men  hold 
most  dear;  to  property,  reputation,  and  liberty,  civil  and  social; 
to  political  and  religious  privileges;  to  all  that  makes  life  desir- 
able, and  to  life  itself.  If  an  action  might  be  brought  against 
the  judge  by  a  party  feeling  himself  aggrieved,  the  judge  would 
be  compelled  to  put  in  issue  facts  in  which  he  has  no  interest, 
and  the  case  must  be  tried  before  some  other  judge,  who,  in  his 
turn,  might  be  held  amenable  to  the  losing  party,  and  so  on  in* 
definitely.  If  it  be  said  that  it  may  be  conceded  that  the  action 
will  not  lie  unless  in  a  case  where  a  judge  has  acted  partially  or 
corruptly,  the  answer  is,  that  the  losing  party  may  always  aver 
that  the  judge  has  acted  partially  or  corruptly,  and  may  offer 
testimony  of  bystanders  or  others  to  prove  it;  and  these  proofs 
are  addressed  to  the  court  and  jury,  before  whom  the  judge  is 
called  to  defend  himself,  and  the  result  is  made  to  depend,  not 
upon  his  own  original  conviction — the  conclusion  of  his  own 
mind,  in  the  decision  of  the  original  case — as,  by  the  theoiy  of 
jurisprudence,  it  ought  to  do,  but  upon  the  conclusions  of  other 
minds,  under  the  influence  of  other  and  different  considerations. 
The  general  principle,  which  excepts  judges  from  answering 
in  a  private  action,  as  for  a  tort,  for  any  judgment  given  in  the 
due  course  of  the  administration  of  justice,  seems  to  be  too  well 
settled  to  require  discussion;  and,  as  was  said  by  Mr.  Chief 
Justice  Kent,  in  the  case  of  YcUes  v.  Lansing^  *'  has  a  deep  root 
in  the  common  law."    I  shall  therefore  only  refer  to  the  case 
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Just  mentioned,  as  reported  in  5  Johns.  282,  and  9  Id.  896  [6 
Am.  Dec.  290],  where  the  authorities  are  fully  stated  and  re- 
viewed. Although  there  was  some  difference  of  opinion  in  that 
case,  it  was  upon  the  point,  whether  or  not  the  order  passed  by 
the  chancellor,  which  was  the  subject  of  complaint,  was  a  judi« 
cial  act  done  within  his  jurisdiction;  not,  whether,  if  it  were 
within  his  jurisdiction,  he  could  be  called  upon  to  answer  for  it 
elsewhere,  in  a  civil  action.  And  we  think,  therefore,  that  those 
who  dissented  in  this  case  concurred  with  the  opinion  of  the 
court,  and  with  all  the  authorities,  that  where  the  subject-matter 
and  the  person  are  within  the  jurisdiction  of  the  court,  the 
judge,  whether  of  a  superior  or  inferior  court,  is  justified.  His 
judgment  may  be  revised  in  an  appellate  court,  and  reversed  or 
affirmed;  but  he  himself  can  be  liable  only  to  an  impeachment 
for  corruption  or  other  misconduct,  if  there  be  any:  Mather  v. 
Hoodf  8  Johns.  44;  Cunningham  v.  Bucklin^  8  Cow.  178  [18  Am. 
Dec.  482].  These  rules  extend  as  well  to  a  justice  of  the  peace 
as  to  any  other  judicial  officer,  acting  within  his  jurisdiction,  in 
a  judicial  capacity. 

The  only  remaining  question  is,  whether  the  case  set  forth  in 
the  plaintiff's  declaration  was  within  the  jurisdiction  of  the  d^ 
fendant  as  a  justice  of  the  peace.  Leaving  out  the  epithets 
"  maliciously" — ''willfully" — **  falsely" — with  which  the  declara- 
tion is  so  thickly  sprinkled,  and  which  can  not  change  or  qualify 
the  material  facts,  it  is  stated  that  the  defendant,  being  a  justice 
of  the  peace,  issued  a  warrant  against  the  plaintiff,  on  the  com- 
plaint of  one  Burley,  charging  the  plaintiff  with  a  malicious 
trespass  on  his  land.  It  is  alleged,  that  the  complaint  is  false, 
feigned,  and  groundless,  and  that  the  defendant  knew  it;  but 
this  was  the  very  question  to  be  tried,  and  the  defendant  could 
not  judicially  know  it  till  a  trial.  His  private  knowledge  could 
not  prevent  the  complainant  from  having  it  tried.  It  is  further 
alleged,  that  the  defendant  willfully  and  maliciously  tried  and 
convicted  the  plaintiff,  and  sentenced  him  to  pay  a  fine  of  two 
dollars  and  costs.  The  plaintiff  alleges  that  he  was  not  guiliy, 
and  that  the  defendant  knew  he  was  not  guilty.  These  are  facte, 
which  the  defendant  is  not  bound  to  contest  with  the  plaintiff. 
The  plaintiff  avers  that  this  was  an  unlawful  and  malicious  sen- 
tence to  pay  a  fine,  which  he  refused  to  pay,  and  that  the  defend- 
ant thereupon  maliciously  and  wrongfully  issued  a  warrant 
against  him  on  which  he  was  imprisoned  one  day,  and  was  then 
compelled  to  pay  the  fine  and  costs  to  obtain  his  liberation.  A 
willful  trespass  on  land  is  made  the  subject  of  a  criminal  prose- 
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cation,  ftnd  is  pnniahable  bj  fine  or  impiiBonment  by  the  re- 
Tiaed  stataieSy  c.  126,  sec.  46,  and  jnzisdiction  is  giyen  to  a  jus- 
tice of  the  peace  by  section  46  of  the  same  statate.  Here  ihen 
the  justice  had  jnrisdiction,  both  of  the  subject-matter  and  of 
the  person  of  a  party  chaiged  with  a  violation  of  law,  upon 
proper  process  duly  served.  We  see  nothing  in  these  facts  to 
distinguish  this  from  the  ordinary  case  of  a  criminal  prosecution, 
where  final  jurisdiction  to  tiy  and  determine  is  conferred  on  a 
single  magistrate.  The  same  strong  and  repeated  qualifying 
epithets  might  be  added  in  every  case;  but  as  they  do  not  consti- 
tute distinct  averments  to  be  traversed  and  put  in  issue,  they 
can  not  alter  the  legal  character  of  the  facts  averred. 

It  is  stated  in  this  declaration,  that  the  defendant  put  the 
plaintiff  on  trial  on  this  complaint,  without  allowing  him  an 
opportunity  to  obtain  witnesses  and  proofs  favorable  to  him,  and 
also  to  obtain  counsel  to  advise  and  assist  him.  If  this  were  so, 
however  wrong  in  itself  it  might  be,  it  can  not  be  tried  here. 
Where  the  subject-matter  and  tiie  person  are  within  the  jurisdic-^ 
tion  of  the  justice,  the  question  of  continuance  or  posti>onement, 
for  any  purpose,  is  a  judicial  question,  as  much  as  the  question 
whether  the  party  on  trial  is  guilty  or  not  guilty;  and  the  ques- 
tion, whether  the  magistrate,  in  the  present  case,  decided  upon  it 
correctiy,  is  not  to  be  contested  in  this  suit. 

Judgment  on  the  demurrer  for  the  defendant. 


No  AonoN  Libs  job  NxauBcr  or  OmoiAL  Dxttt,  which  is  Jadioial  or 
diBoretionaiy  in  its  nature,  however  groos  or  cormpt  sach  neglect  maj  be^ 
but  the  remedy  is  by  indictment  or  impeachment:  Wilton  v.  Mayer  qfNet^ 
Tark,  43  Am.  Dec.  719,  and  note  724;  Stame  v.  Cfrave$^  40  Id.  131,  and  note» 
The  principal  case  is  cited  and  affirmed  in  KeUeif  v.  Dnater^  11  Allen,  84; 
Baifmimi  y.  BoUtM^  11  Cosh.  317;  WtUi  y.  Aewiu,  2  Gray,  119;  8Mi9em  t. 
Jomu^  Id.  572. 


Bennt  v.  Daka. 

[2  Cusbhtc,  160.1 

SvmiHGS.— Upon  the  trisl  of  the  qnestion  whether  a  certain  mamifactmwg 
was  at  a  given  time  insolvent,  and  known  by  plaintiff  so  to  be^  the  dfr> 
fendant,  after  showing  that  such  manufacturer  was  engaged  in  the  man- 
ufacture of  mouMe/tne*  de  laine,  and  that  plaintiff  had  business  with  him, 
may  ask  whether  it  was  a  fact  known  to  the  community  that  the  print- 
ing of  moMM§eime$  de  laine  was  a  business  ruinous  to  those  engaged 
whereBi. 
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A  MoRiOAoi  n  Noim  the  Lob  ax  JJvjjlwwul  PREFntSNOB  booaiue  glTen 
under  the  preaiore  of  civil  prooees  levied  by  the  mortgagee. 

A  Pbxfebbncb  mat  bb  Ayoidbd  if  made  by  one  who  is  insolvent,  with  in- 
tent to  give  a  preference  to  a  creditor  who  has  a  reasonable  belief  thaA 
the  debtor  is  insolvent  or  in  contemplation  of  insolvency. 

IVKBHT  TO  OiYB  A  Prbtebencb  MAT  BB  Intbbbbd  where  sach  preference  is 
the  natoral  and  probable  resalt  of  the  acts  done. 

IfOBTOAOB  18  Void  as  a  Wholb  when  given  partly  to  seonre  a  pre-existing 
debt,  and  partly  to  secure  futore  indebtedness,  if,  as  to  the  pre-existing 
debt,  it  is  an  unlawful  preference  under  the  statute  relating  to  insolvents. 

A  PuarxEEKOB  is  Nonb  thb  Lbss  Void  because  the  insolvents  in  giving  it 
were  influenced  by  benefits  to  themselves  and  motives  of  their  own,  as 
well  as  by  the  desire  to  give  a  preference. 

Tbovxb.  The  plaintiff  was  the  mortgagee  of  the  properly 
•lied  for  by  him.  The  mortgage  was  made  by  Daily  &  Battell, 
on  July  7, 1845,  to  seonre  two  promissory  notes  for  three  hun- 
dred and  seventy-six  dollars  and  twenty-four  cents  each,  and  to 
secure  payment  for  a^  other  goods  to  be  sold  by  the  mortgagee 
to  the  mortgagors  after  that  date.  The  mortgagors  were  then 
insolvent^  and  the  notes  therein  named  were  given  for  a  pre- 
existing debt.  After  the  execution  of  the  mortgage  the  mort- 
gagees sold  goods  to  the  mortgagors  to  the  value  of  one  hundred 
4ind  eighty-three  dollars  and  twenty-two  cents.  Petitions  in 
insolvency  were  then  filed,  and  the  mortgagors  were  adjudged 
insolvents.  The  defendants  were  appointed  their  assignees,  and 
defended  this  action  on  the  ground  that  the  mortgage  was  void 
as  an  unlawful  preference.  The  other  facts  of  the  case  and  the 
instructions  complained  of  sufficiently  appear  in  the  opinion  of 
the  court.  The  defendants  had  a  verdict  and  judgment  in  their 
favor. 

J.  O.  B,  Davis  and  C.  AUen^  for  the  plaintiff. 
J.  Mason  and  B.  F.  Thonuu,  for  the  defendants. 

By  Court,  Shaw,  0.  J.  This  was  an  action  of  trover  to  re- 
cover for  the  value  of  certain  articles  of  machinery,  drugs,  and 
dye-stuffs  enumerated  in  the  writ.  The  plaintiff  cLums  the 
property  under  a  mortgage  made  to  him  by  Daily  &  Battell,  and 
the  defendants  claim  as  assignees  of  the  property  of  the  same 
firm,  under  insolvent  proceedings  commenced  after  the  plaint- 
iff's mortgage  was  made.  The  defendants  insist,  that  the 
plaintiff's  mortgage  was  void,  under  the  statute  of  1841,  o.  124, 
fieo.  8,  because  it  was  made  within  six  months  before  the  filing 
of  the  petition  by  the  debtors,  who  were  then  insolvent,  or  in 
•oontemplation  of  insolvency,  and  who  thereby  intended  to  give 
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the  plaintiff  a  preference,  as  a  pre-existing  creditor;  and  that 
the  plaintiff,  when  accepting  such  preference,  had  reasonable 
cause  to  believe  that  the  debtors  were  insolvent. 

1.  The  ground  of  the  first  exception  is,  that  the  judge  admit- 
ted evidence,  to  which  the  plaintiff  objected,  and  which  he  now 
contends  ought  not  to  have  been  allowed.    The  object  of  fche 

.  defendants,  in  offering  the  evidence,  was  to  prove  that  Denny, 
the  plaintiff,  had  reasonable  cause  to  believe  that  the  debtors 
were  insolvent.  Evidence  had  already  been  introduced  to  show 
that  the  debtors  were  manufacturers;  that  they  had  been  en- 
gaged in  the  manufacture  of  printed  goods,  and  amongst  oth- 
ers, of  mousselines  de  laine;  and  that  the  plaintiff  was  a  merchant 
dealing  in  dye-stuffs,  and  trading  with  manufacturers,  among 
whom  were  the  debtors  and  others.  One  of  the  interrogato- 
ries, amongst  others,  put  to  a  witness,  was  this:  ''whether, 
previous  to  July,  1845,  it  was  a  fact  known  to  the  community, 
that  the  printing  of  mimsselines  de  laine  was  a  ruinous  business 
to  those  engaged  in  it?"  This  was  objected  to,  but  admitted. 
It  appears  to  us,  that  this  question  was  not  wholly  iirelevant, 
though  perhaps  not  vexy  imi>ortant.  The  question  was, 
whether  the  plaintiff  had  cause  to  believe  the  debtors  insolvent; 
and  whether  he  had  such  cause  or  not  depended  upon  the  credit 
of  the  debtors,  and  upon  the  manner  in  which  they  were  re- 
garded and  estimated;  and  if  they  had  been  doing  an  unprofit- 
able or  losing  business,  and  that  was  generally  known  in  the 
community,  it  might  have  some  tendency  to  prove  them  to  be 
insolvent,  and  that  the  plaintiff  had  the  means  of  knowing  that 
they  were  so. 

2.  The  counsel  for  the  plaintiff  requested  the  presiding  judge 
to  charge  the  juiy,  that  if  the  mortgage  was  involuntaiy,  in- 
duced by  the  pressure  of  dvil  process,  and  in  consequence  of 
the  attachment  mentioned,  that  is,  an  attachment  by  the  plaint- 
iff of  all  their  goods,  and  made  to  relieve  themselves  therefrom, 
and  enable  them  to  go  on  with  their  business,  it  was  not  a  pref- 
erence within  the  intent  of  the  statute,  and  therefore  was  not 
void.  This  direction  the  judge  declined  to  give.  The  counsel 
for  the  plaintiff  now  maintains,  that  he  ought  to  have  given  it; 
and  has  supported  this  proposition  in  a  very  full  and  ingenious 
argument,  and  a  vexy  free  citation  of  English  authorities.  The 
court  are  of  opinion,  that  the  adoption  of  such  a  direction  would 
have  been  opposed  to  the  policy  and  spirit  of  our  insolvent  law. 
The  effect  of  such  a  doctrine  would  be,  that  if  a  creditor  should 
adopt  the  old  expedient  of  an  attachment  on  mesne  process,  and 
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Bhotild  thereby  acquire  a  lien  on  {he  debior^s  whole  properly ,  and 
an  inchoate  right  to  appropriate  it  entirely  to  himself,  he  might 
do  BOy  provided  the  debtor  would  confirm  it  by  a  more  permanent 
lien;  if  his  motive  was  thereby  to  acquire  a  future  advantage  to 
himself,  by  being  assured  of  the  hope  of  future  advances; 
whereas  the  insolvent  law  provides  (Stat.  1841,  c.  124,  sec.  8), 
{hat  such  attachmen{  itself,  if  made  in  collusion  with  the 
debtor,  shall  be  void;  and,  whether  collusive  or  not,  shall  be 
void  (Id.  1888,  c.  163,  sec.  19)  in  favor  of  the  general  cred« 
itors,  as  soon  as  a  proceeding  in  insolvency  commences.  The 
very  fact,  therefore,  of  having  attached  all  the  debtor's  prop- 
erty for  a  pre-existing  debt,  is  one  indication  that  the  plaintifi 
had  cause  to  know  and  did  know  that  the  debtors  were  in- 
solvent. 

But  further;  the  English  bankrupt  laws  are  so  different  from 
oxa  insolvent  system,  that  the  decisions  under  the  one  do  not 
apply  with  much  force  to  the  other.  The  English  bankrupt 
law  avoids  all  transactions,  with  some  slight  exceptions,  after 
an  act  of  bankruptcy,  though  secre{,  and  though  considemUe 
time  elapses  before  the  issuing  of  a  commission  under  it.  No 
attachment  on  mesne  process  is  admissible,  and  what  the  eflbok 
of  such  an  attachment  would  be,  as  an  act  of  coercion  on  a 
debtor,  can  not  appear.  Here  such  an  attachment,  not  dissolved 
a  short  limited  time,  is  itself  an  aot  of  inaolvencj,  on 
creditors  may  proceed  adversely. 

But  the  more  material  considemtion  is,  that  the  English  bank- 
rupt law  looks  only  to  acts  of  preference,  done  in  contemplation 
of  bankruptcy,  and  before  any  act  of  bankruptcy  committed* 
If  the  act  is  not  in  contemplation  of  bankruptcy,  and  is  before 
an  act  of  bankruptcy,  it  is  regarded  as  done  in  the  ordinary 
course  of  business,  and  the  bankrupt  law  does  not  reach  it. 
Under  our  insolvent  law,  according  to  the  provisions  of  the 
statute  of  1841,  c.  124,  sec.  8,  the  invalidity  of  a  conveyance  bj 
a  debtor  is  placed  on  other  grounds,  and  made  to  depend  upon  a 
different  test.  That  statute  enacts  that  no  certificate  of  dis- 
charge shall  be  granted,  or  if  granted,  shall  have  any  effect,  if 
the  debtor,  within  six  months  before  filing  the  petition,  by  or 
against  him,  shall  procure,  etc.,  or,  being  insolvent,  or  in  con- 
templation of  insolvency,  shall  make  any  assignment,  etc.,  in- 
tending to  give  a  preference  to  a  pre-existing  creditor,  unless  he 
shall  make  it  appear  that  he  had  reasonable  cause  to  believe 
himself  solvent,  etc.;  and  that,  in  such  case,  the  assignee  shall 
recover  and  hold  the  properly,  provided  the  creditor  had 
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sonahle  ctnise  to  believe  that  the  debtor  was  inBolyent.  Oon« 
templation  of  inBolvency  is  one  of  the  cases  in  which  a  prefer- 
ence shall  be  avoided,  but  it  is  not  the  only  one;  the  other  is  the 
being  in  fact  insolvent,  under  the  circumstances,  and  with  the 
incidents  mentioned.  Actual  insolvency  of  the  debtor,  and 
reasonable  belief,  on  the  part  of  the  creditor,  that  he  is  so,  with- 
out contemplation  of  insolvency,  constitute  a  fraudulent  prefer- 
ence;  and  the  purpose  may  be  to  prevent  the  institution  of  in- 
solvent proceedings  altogether,  and  thereby  defeat  the  policy  of 
a  dissolution  of  the  attachment  and  an  equal  distribution  among 
the  creditors.  Such  a  purpose  would  rather  tend  to  eonfixm 
and  give  effect  to  the  attachment. 

But  the  statute  provides,  that  the  acts  which  it  prohibits  musk 
be  done  with  an  intention  to  give  a  preference.  The  intent  to 
prefer  is  essential,  but  eveiy  person  is  to  be  presumed  to  intend 
the  natural  and  probable  consequences  of  his  own  acts;  and  if 
such  acts  do,  in  fact,  as  this  does,  give  a  veiy  laige  prefeienoe» 
it  is  competent  for  the  jury  to  infer  the  intent.  It  does  not  rebut 
this  intent,  to  show  that  the  debtor  has  also  another  motive  to 
the  proceeding,  namely,  an  expectation  of  pecuniary  or  other 
future  benefit  to  himself,  by  means  of  further  loans  of  money, 
and  being  enabled  thereby  to  continue  his  business.  The  court 
are,  therefore,  of  opinion,  that  the  presiding  judge  was  not 
bound  to  give  the  first  instruction  asked  for  by  the  plaintiff,  and 
iSiat  such  instruction  would  have  been  erroneous. 

8.  As  to  the  second  instruction,  we  are  of  opinion,  thai,  if  the 
oonveyanoe  was  void  as  to  the  pre-existing  debt,  it  was  void  as 
to  the  whole.  Such  is  the  general  rule.  The  old  insolvent 
assignments,  under  the  law  of  Massachusetts,  before  the  passage 
of  the  insolvent  law,  were,  to  a  certain  extent,  an  exception. 
But  the  rule  upon  which  those  decisions  were  founded  stood 
upon  a  peculiar  footing,  which  has  often  been  explained,  and  it 
does  not  apply  to  the  present  case.  There  is  a  sentence  at  the 
dose  of  the  instruction  which  was  given,  which,  if  it  stood  alone 
and  unexplained,  might  seem  incorrect.  The  judge,  after  allud- 
ing to  the  various  circumstances  and  the  conveyance  made  in 
consequence  of  the  pressure  of  the  plaintiff's  writ,  stated  that 
the  conveyance  would  be  void,  if  made  for  the  purpose  of  ena- 
bling the  debtors  to  remove  the  attachment  and  go  on  with  their 
business,  and  not  from  any  wish  or  design,  on  their  part,  to  give 
the  plaintiff  a  preference  or  advantage  over  their  other  creditors. 
In  saying  it  would  be  void,  though  the  debtors  bad  no  wish  or 
desire  to  give  the  plaintiff  a  preference,  we  think  it  is  manifest^ 
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from  tiio  whole  charge  taken  together,  that  what  he  meant  to 
say  was,  that  such  wish  or  desire  need  not  be  the  only  motive; 
that  the  sole  intent  and  purpose  of  the  debtors  need  not  be 
to  benefit  the  creditor;  but  that  if  they  secured  the  property 
exclusively  or  nearly  so  to  one  creditor,  it  was  in  fact  a  prefer- 
ence, and  of  course,  that  they  must  have  intended  a  preference, 
as  the  natural  consequence;  and  it  would  not  the  less  avoid  such 
conveyance,  that  they  had  benefits  to  themselves  in  prospect, 
and  motives  of  their  own,  in  giving  such  preference.  Thus  un- 
derstood, as  we  think,  from  the  whole  tenor  of  the  charge,  it 
was,  it  was  correct,  and  had  no  tendency  to  mislead  the  jury. 
Exceptions  overruled. 


pRsrxaBNCX  or  CaEnrroBS  bt  Insolvxht  Dkbtob:  See  Dow  v.  SatrgeiUt 
41  Am.  Dec  684,  and  note,  collecting  prior  cases  in  this  series.  See  also  J<me$ 
Y,  Houfland,  Id.  525,  and  note;  Smoot  y.  Morehouse^  42  Id.  644.  The  prin- 
cipal case  is  cited  in  Bice  y.  Orajlon  MiUSf  117  Mass.  232,  to  the  point  that 
the  intent  to  prefer  is  essential,  and  is  to  be  fonnd  by  the  jaiy.  Cited  in 
Beala  v.  Clarke  13  Gray,  21,  to  the  point  that  the  intent  to  prefer  a  creditor 
Biay  be  inferred  by  the  jury  from  the  fact  of  preference.  Cited  in  Forbes  v. 
Howe.  102  Mass.  435,  to  the  point  that  the  fact  that  the  debtor  was  induced 
to  give  a  mortgngo  for  debts  previously  contracted,  by  the  hope  and  expecta- 
tion of  thereby  obtaining  further  credit  and  means  for  the  continued  proa- 
eontion  of  his  business,  does  not  make  it  any  less  a  preference. 

Thb  PBiNdPAL  CASE  IS  ALSO  CITED,  as  f  ollows :  That  if  any  part  of  the  original 
purpose  is  fraudulent,  the  whole  may  be  avoided,  though  made  upon  suffi- 
dent  consideration,  and  so  in  like  manner  if  any  part  of  the  fraudulent  pui^ 
pose  remains,  it  vitiates  the  whole,  in  Lynde  y.  McCfregor,  13  Allen,  181; 
that  where  a  note  is  wholly  void,  the  mortgage  given  to  secure  it  is  wholly 
▼oid,  in  Brigham  v.  PoUer,  14  Gray,  522;  Hebum  v.  Wamer,  112  Mass.  274. 
It  was  held  in  Bartholomew  v.  McKinstry,  6  Allen,  567,  citing  the  principal 
case,  that  evidence  that  an  insolvent  debtor  had  the  reputation  of  neglecting 
and  mismanaging  his  business,  at  the  time  when  a  conveyance  by  him  was 
made,  is  admissible  upon  the  issue  whether  the  grantee  had  reasonable  oaoaa 
to  believe  him  insolvent 


Ejught  v.  Wildeil 

[2  Ousanre,  IM.] 

Abbitbatobs  mat  Submit  a  QuEsnoN  or  Law  to  the  oomt.  When  they 
submit  such  question  to  the  court,  it  is  obvious  they  intend  to  be  booiid 
by  the  law;  and  if  it  appears  that  they  have  decided  oontrary  to  law, 
then  the  award  does  not  express  their  real  judgment. 

Sidb  Lines  or  Riparian  Pboprietor,  whose  lands  front  on  a  river  not 
navigable,  extend  from  their  termini  on  the  shore,  at  right  angles  with 
the  course  of  the  river,  to  the  thread  of  the  stream,  unless  they  art 
otherwieo  fixed  by  the  deed  under  which  his  title  is  derivsd. 
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Tbboasb  for  temanag  the  fonndations  of  a  xmll-dam.  The 
qnestioii  in  oontrorersy  was,  whether  plaintiff  or  defendant 
owned  the  land  on  which  these  foundations  rested,  and  the  de- 
cision of  this  question  depended  upon  the  proper  mode  of  ex- 
tending the  termini  of  the  side  lines  of  riparian  proprietors, 
whosa  lands  front  on  a  non-navigable  stream.  The  case  had 
been  referred  to  arbitrators.  The  facts  sufficiently  appear  in 
the  opinion. 

B,  NewUm^  for  the  plaintiff. 

C.  Alien,  for  the  defendant. 

By  Court,  Shaw,  0.  J.  The  arbitrators,  to  whom  this  case 
vras  referred,  have  by  their  award  submitted  to  the  court  a  ques- 
tion of  law,  if  by  law  they  have  authority  to  do  so.  Of  this  au- 
thority we  can  have  no  doubt,  and  when  the  submission  is  by  a 
rule  of  court,  it  is  not  uncommon  for  arbitrators  to  exercise  such 
authority.  When  arbitrators  have  thus  submitted  a  question  of 
law  to  the  court,  it  is  manifest  that  their  intention  was  to  act 
conformably  to  law;  and  if,  upon  examination,  it  appears  that 
they  have  decided  against  law,  then  it  is  obvious  that  the  award 
does  not  express  their  real  judgment,  and  is  not  the  result  which 
they  intended.  The  case  referred  was  an  action  of  trespass, 
for  a  trespass  alleged  to  have  been  committed  by  the  defendant 
in  removing  a  part  of  the  foundation  and  materials  of  a  mill- 
dam;  and  whether  the  action  can  be  maintained  depends  upon  a 
question  of  the  boundary  line  of  the  estates  between  the  parties. 
If  the  part  of  the  dam  removed  by  the  defendant  was  on  the 
land  of  the  plaintiff,  the  act  was  a  trespass;  if  on  his  own  land, 
the  plaintiff  has  suffered  no  wrong,  and  has  no  cause  of  action. 
By  the  agreement  of  the  parties,  and  the  rule  of  court  founded 
upon  it,  the  arbitrators,  in  addition  to  adjudicating  upon  the 
action,  were  authorized  and  required,  as  a  part  of  their  duty,  to 
ascertain  and  determine  the  boundary  line  between  the  parties. 

It  appears  that  the  defendant  Wilder  had  become  the  proprie- 
tor of  an  estate  known  as  the  Houghton  farm,  in  Lancaster, 
lying  on  the  west  side  of  the  Nashua  river.  The  bulk  of  the 
farm  lay  above  a  road  and  bridge,  which  crosses  the  river  on  a 
line  nearly  east  and  west;  but  a  small  piece  or  gore,  constituting 
the  south-eastern  angle  of  the  Houghton  farm,  and  consisting 
mostly  of  land  lying  in  the  bed  of  the  river,  had  been  separated 
by  the  laying  out  of  the  road  from  the  rest  of  the  farm.  This 
snmll  gore,  which  was  described  as  containing  about  ten  square 
r   Is,  had  been  leased  to  be  used  in  connection  with  other  land^ 
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on  the  opposite  side  of  the  river,  for  the  ereetion  of  a  mSH,  the 
lease  to  continiie  bo  long  as  a  grifitmill  should  be  kept  np  on  the 
same.  The  gristmill  was  kept  up  for  some  time,  and  was  then 
discontinued;  by  means  of  which  the  small  parcel  of  land  re- 
yerted  to  the  proprietor  of  the  Houghton  farm.  The  plaintiff, 
as  we  understand,  had  acquired  a  title  to  the  land  on  the.  oppo- 
site or  easterly  side  of  the  ziver,  and  also  to  the  land  on  the 
westerly  side  of  the  river^  lying  adjoining  and  below  the  small 
lot. 

It  is  conceded  on  all  hands,  that  the  Nashua  is  a  river  not 
navigable,  and  that  by  the  general  role  of  law,  the  riparian  pro- 
prietors respectively  own  the  soil  to  the  thread  of  the  stream, 
or  JUum  aqucB.  The  question  for  the  arbitrators  was,  in  what 
diiection  the  boundary  line  should  ran  from  a  fixed  monument 
on  the  bank  of  the  river;  whether  on  a  line  at  right  angles  with 
the  river;  or  whether  it  should  run  diagonally,  following  the 
upland  line.  The  adoption  of  the  former  rale  would  ezdude 
the  place  where  the  trespass  was  alleged  to  be  committed — ^the 
site  of  the  greater  portion  of  the  mill  and  dam — ^from  the  prem- 
ises of  the  defendant,  and  wotild  show  that  the  act  was  unjusti- 
fiable, and  that  the  plaintiff  was  entitled  to  recover.  The  adop- 
tion of  the  latter — ^the  diagonal  line — ^would  bring  the  place 
within  the  premises  of  the  defendant,  and  would  thus  prove 
that  the  act  complained  of  was  done  on  his  own  land,  and  was 
accordingly  justifiable. 

The  question  is  clearly  stated  by  the  arbitrators.  They  give 
a  description  of  the  Houghton  farm  from  a  survey  made  and  re- 
corded in  the  proprietor's  records  in  1738,  and  no  act  is  shown 
to  have  been  done  since  that  time,  by  the  conterminous  propri- 
etors, to  change  the  line  as  then  established.  From  this  de- 
scription, it  appears  that  the  line  commences  at  a  red  oak  tree 
by  the  river,  above  the  red  spring,  and  that  the  line  runs  thence 
west,  twenty-one  degrees  north,  sixteen  rods,  to  a  white  oak 
tree  at  the  next  angle.  This  red  oak  tree  was  the  monument 
for  the  south-east  angle  of  the  farm,  which  was  severed  from  it 
by  the  road.  The  arbitrators  further  state  that  no  vestige  re- 
mains, either  of  the  red  oak  by  the  river,  or  of  the  white  oak 
sixteen  rods  back  from  the  river;  but  from  other  satisfactory 
evidence,  they  have  been  able  to  ascertain  the  sites  of  both  of 
these  monuments.  They  then  state  that  beginning  at  the  site 
of  the  white  oak,  back  from  the  river,  and  running  sixteen  roda 
towards  the  river,  they  came  to  the  site  of  the  red  oak,  and  there 
set  up  a  monument.    From  that  point,  they  extended  two  lines 
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across  the  river;  one  in  a  direction  at  right  angles  mth  the 
riTer^  which  is  here  stated  to  be  straight,  or  nearly  so;  and  the 
other  by  continning  the  line  from  the  white  oak  to  the  red  oak, 
in  the  same  direction  diagonally  across  the  river;  and  at  the 
end  of  each  of  these  lines,  on  the  opposite  side  of  the  river, 
they  set  up  a  fixed  monument.  It  is  obvious  that  the  latter  line 
would  strike  the  thread  of  the  stream  at  a  point  lower  down 
than  the  former,  and  thereby  give  a  greater  extent  to  the  south- 
easterly angle  of  the  Houghton  farm. 

From  this  point — ^the  site  of  the  red  oak  tree  on  the  bank  of 
the  river — ^the  plaintiff  contended  that  the  line  should  be  ex- 
tended to  the  thread  of  the  stream,  so  as  to  intersect  it  at  right 
angles  therewith.  The  defendant,  on  the  other  hand,  contended 
that  the  line  should  be  extended  to  the  thread  of  the  river,  from 
the  site  of  the  white  oak  tree,  through  the  site  of  the  red  oak 
tree  without  change  of  course.  We  take  the  rule  of  law  to  be, 
that  upon  a  river  not  navigable,  the  rix)arian  proprietor  has  a 
fee  in  the  soil,  subject  of  course  to  a  public  easement  for  boat- 
ing and  rafting,  and  the  like  purposes,  to  the  thread  of  the 
stream,  whether  expressed  in  the  grant  or  conveyance  under 
which  he  holds  the  land  or  not;  and  it  follows,  therefore,  that 
where  the  line  of  the  shore  is  straight,  each  of  such  proprietors 
will  have  a  length  of  line,  at  the  thread  of  the  stream,  eqaal  to 
his  length  of  line  on  the  shore;  but  in  case  of  a  curved  line  on 
the  shore,  either  convex  or  concave,  his  line  at  the  thread  of  the 
stream  will  be  longer  or  shorter,  respectively,  than  his  shore  line. 
We  are  also  of  opinion,  that  when  there  is  nothing  in  the  convey- 
ance to  modify  the  rule,  that  rule  is,  that  the  side  lines  of  each 
riparian  proprietor  must  extend  from  the  termini  of  his  lines  on 
the  shore,  at  right  angles  with  the  course  of  the  river,  to  the 
thread  of  the  stream.  No  doubt  the  owner  of  land  so  situated, 
having  himself  an  estate  in  fee  in  the  bed  of  the  stream  to  the 
thread  of  it,  may  sell  his  estate  in  the  bed  of  the  river,  without 
his  upland,  or  his  upland  without  the  bed  of  the  river;  and  such 
conveyance  will  be  good  and  available.  It  folldws,  as  a  neces- 
saxy  consequence,  that  such  owner  may  convey  a  part  of  his 
estate  in  the  bed  of  the  river,  and  may  divide  it  in  any  form,  or 
by  any  lines  which  he  may  think  proper.  We  therefore  state 
the  rule,  as  to  the  adopting  of  lines  running  at  right  angles,  aa 
applicable  to  a  case  in  which  the  lines  are  not  otherwise  estab- 
lished by  the  terms  of  the  grant,  under  which  the  riparian 
owner  holds.  But  prima  facie,  and  independently  of  such 
modification  in  particular  cases,  the  general  rule  must  be  to  take 
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I211689  at  light  angka  wUli  tbe  oooneof  tha  stream,  to  ita  fluaad 
or  middle  line.  The  same  mle  applies  to  the  analogous  ease  of 
the  diTision  of  flats,  in  Massadiiisetts,  under  tbe  eolonj  ordi- 
xumoe:  Bus^t.  Boston  MiU  Corp.,  6  Pick.  158;  DeerfiOdy.  Arms, 
17  Pick.  41  [28  Am.  Dec.  276];  Emerson  y.  Ihylor,  9  Oxeenl. 
i2  [23  Am.  Dec.  631].  In  the  first  and  last  of  these  cases,  the 
point  of  the  decision  was,  that  the  direction  of  the  side  lines  of 
the  riparian  owner  upon  the  upland  towards  the  river  is  not  to 
be  regarded,  in  extending  the  line  into  the  river;  but  regard  is 
to  be  had  only  to  the  length  of  the  proprietor's  line  on  the 
shore.    This,  we  think,  is  the  true  role. 

The  same  rule  was  recognized  and  adopted  in  the  case  of  Spar- 
hawk  V.  BuUard,  1  Mete.  95, 106.  This  rule  assumes,  that,  in  the 
absence  of  any  direction,  given  by  the  proprietor's  grant,  and 
where  the  shore  is  straight,  the  course  is  to  draw  lines  from  the 
termini  of  the  proprietor's  lines  on  the  shore,  at  right  angles,  to 
determine  his  right  to  flats.  And  we  think  the  rule  is  well 
founded  in  principle.  The  object  is  to  give  to  each  riparian 
proprietor  an  equal  share  of  tiie  bed  of  the  river,  in  propor- 
tion to  his  line  on  the  margin  of  the  stream,  together  with 
that  portion  of  tlie  bed  of  the  stream,  which  lies  opposite,  in 
front  of,  cr  adjacent  to  his  upland;  and  this,  in  the  absence  of 
any  controlling  grant,  will  be  effected  by  the  straight  lines,  at 
right  angles,  which  will  in  general  be  the  shortest  and  most 
direct  lines  to  the  thread  of  the  stream.  And  we  can  not  per- 
ceive how  this  consideration  can  be  influenced  by  the  shape  of 
the  upland  lot,  or  by  the  direction  of  its  side  lines  back  from 
the  river.  In  applying  this  rule  to  the  present  case,  the  court 
have  not  been  able  to  perceive  anything  in  the  description  of 
the  Houghton  farm,  which,  by  expression  or  implication,  gives 
a  direction  to  the  line  from  the  red  oak,  on  the  margin  of  the 
river,  towards  the  bed  of  the  stream;  and  therefore  the  general 
rule  of  construction  must  prevail.  The  survey  of  the  farm,  as 
filed  with  the  proprietors  in  1738,  is  referred  to  as  a  correct  de- 
scription, and  ndthing  has  since  occurred  to  vary  it.  This  de- 
scription began  at  the  red  oak  by  the  river,  above  the  red  spring, 
and  from  thence  ran  west  twenty-one  degrees  north,  to  a  white 
oak,  bounding,  etc. ;  and  thence  by  various  comers  and  distances, 
to  a  black  oak,  bounding,  etc.;  from  thence  down  the  river, 
bounding  on  the  river  and  intervale,  to  the  red  oak  where  it  began 

In  this  description,  there  is  no  conveyance  in  terms  of  any  por- 
tion of  the  bed  of  the  river;  and  it  is  only  by  implication  of  law, 
that  one  half  of  the  bed  of  the  river  passes;  because  the  estate 
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oonTegred  is  bounded  on  the  river,  and  the  role  of  law  already 
stated  fixes  the  lines  to  be  at  right  angles  to  the  stream,  from 
the  seyeral  termini  on  the  margin.  This  description  is  yexy 
BTOch  like  that  stated-  in  the  case  of  Ipeurich^  PeUtumers,  13  Pick. 
481.  In  that  case,  as  in  this,  it  was  held,  that  when  the  riyer 
was  given  as  a  boundary,  it  mast  be  understood  to  be  the  thread 
of  the  river.  But  as  the  central  line  or  thread  of  the  river  could 
never  come  to  the  red  oak  on  its  bank,  it  must  be  held  by  a 
reasonable  construction  to  be  a  point  directly  opposite  to  the- 
monument.  In  that  case,  it  was  said,  *'  or  at  that  point,  at 
which  the  line  of  the  wall,  if  protracted  at  right  angles  with  the- 
river,  would  intersect  the  central  line  of  the  river."  The  wall, 
we  believe,  in  that  case,  was  nearly  or  exactly  at  right  angles 
with  the  river;  so  that  the  line  of  the  wall,  and  a  line  at  right 
angles  with  the  river,  were  equivalent  expressions.  Still  it  may 
well  be  admitted,  that  the  word  ''protracted"  was  carelessly 
used,  and  that  the  term  '*  extended"  or  "  drawn,"  would  have- 
expressed  the  idea  intended  more  exactly;  inasmuch  as  the  word 
**  protracted,"  when  unqualified,  means  the  extension  of  a  line- 
in  its  original  direction.  But  in  the  same  sentence,  the  word  is 
qualified  by  the  expression  "  at  right  angles  with  the  river." 
And  such,  we  have  no  doubt,  was  the  judgment  of  the  court 
in  that  case.  Thus  explained,  that  case,  we  think,  is  an  au- 
thority confirming  the  general  rule  of  law,  as  above  stated. 

The  court  are  therefore  of  opinion  that  the  arbitrators  erred 
in  matter  of  law,  in  taking  the  diagonal  line,  drawn  to  the  lower 
monument,  set  up  and  described  by  them  on  the  opposite  side 
or  east  bank  of  the  river;  that  they  should  have  taken  the  direct 
line  described  by  them  to  the  upper  monument,  on  a  line  drawn 
at  right  angles  with  the  river;  and  that  the  report  ought  to  be 
recommitted  to  the  arbitrators,  to  enable  them  to  reconsider  and 
revise  their  finding  in  this  respect. 

Award  recommitted. 

Grantee  or  LA2n>  Bounded  upon  Striau  not  Navigabus  Takes  to  tkm 
Thread  or  the  Stream:  Lowell  v.  J?o6t9MOfi,  33  Am.  Deo.  671;  Luce  v.  Cor- 
ley,  35  Id.  637;  WUliams  y.  Buchanan,  Id.  760;  MiddlcUm  y.  Priehard,  8S 
Id.  112.  The  principal  oaae  ia  cited,  in  Cold  Spring  Iron  Worka  y.  Inhalh 
iUmU  of  ToUand,  9  Cash.  496,  to  the  point  tiiat  a  grant  of  land  bounded  on 
a  Btream  not  naYigable  carries  the  exclusive  right  and  title  of  the  grantee  ta 
the  center  of  the  stream,  unless  the  terms  of  the  grant  clearly  denote  the  in- 
tention to  stop  at  the  edge  or  margin,  and  this,  although  the  monuments  ara 
described  as  standing  on  the  margin  or  bank  of  the  stream. 
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SWEESDBESB   V.  FbENOH  ET  AL. 

[aOi»Bi]ia,80A.] 

Om  Who  Makxb  ob  Indobsks  a  Notb,  to  bs  JJssd  nr  ▲  Pabxbodlab  Wat, 
tikeB  the  riak  of  its  being  need  in  another  way  or  for  another  pnxpoaa^ 
•ad  ia  answerable  thereon  to  any  bona  fidt  holder  Into  whose  hands  ife 
may  come. 

One  Pabtvxb  has  No  Autbobitt  ik  thb  Namx  ofthb  Fibm  to  goarantee  the 
debts  of  others,  nor  to  make  or  indorse  notes  or  bills  for  the  aooommoda' 
tkm  of  others,  unless  such  authority  has  been  speoially  conferred  or  may 
be  inferred  from  the  common  course  of  business  of  the  firm,  or  the  pra- 
Tions  course  of  dealing  between  the  parties. 

Bubdbn  of  Pboof  is  oh  a  Party  Taking  a  Guabantt  purporting  to  be  mada 
by  a  partnership,  to  show  that  the  partner  who  signed  the  firm  name  waa 
authorised  so  to  do,  or  that  his  act  was  subsequently  ratified. 

AuTHOBETT  OF  A  Pabtnxb  TO  Makb  A  GuARANTT,  OT  to  make  or  indorse 
notes  or  bills  for  the  accommodation  of  others,  need  not  be  shown  by  direot» 
positive  proof,  but  may  be  inferred  from  the  common  course  of  tiie  busi- 
ness of  the  firm,  or  the  previous  course  of  dealing  between  the  parties. 
Ratification  by  the  other  partners  may  also  be  presumed  from  their  acts 
or  omissions  after  their  knowledge  of  the  act  done  in  the  name  of  the 
firm. 

AfisuicpsXT.  Plaintiff  sued  as  assignee  in  insolvency  of  The- 
odore  Ames  &  Co.,  on  a  note  made  by  McLellan  and  De  Pay  to 
Prench,  Tapley  &  Co.,  on  the  back  of  which  note  was  written, 
**  French,  Tapley  k  Co."  The  defendants,  French,  Tapley  & 
Co.,  were  sued  as  guarantors,  and  at  the  former  trial  the  in- 
dorsement was  filled  up  by  plaintiff's  counsel  so  as  to  read  aa 
follows:  "For  value  received,  we  promise  to  pay  the  money 
mentioned  in  the  within  note  to  T.  Ames  &  Co.,  according  to 
the  tenor  thereof."  The  evidence  tended  to  show  that  the  in- 
dorsement of  the  name  of  French,  Tapley  &  Co.  was  made  by 
David  Tapley,  one  of  the  firm;  that  the  business  of  the  firm  was 
lulling  dry  goods  at  retail;  and  that  Ames  &  Co.  advanced  three 
hundred  dollars  to  McLellan,  one  of  the  makers  of  the  note; 
that  the  indorsement  was  made  by  David  Tapley  for  the  accom- 
modation of  the  makers,  and  not  in  the  presence  nor  by  the 
ikuthority  of  his  copartners,  and  that  the  indorsement  was  made 
on  the  representation  of  McLellan  that  he  wished  to  have  the 
note  discounted  at  bank  in  a  few  minutes.  The  jury  was  in- 
structed, that  if  Ames  &  Co.  received  the  note  knowing  it  was 
obtained  by  false  representations,  or  that  it  was  indorsed  l>y 
David  Tapley  without  the  consent  of  his  partners,  for  the  ac- 
commodation of  the  makers,  tlien  plaintiff  was  not  entitled  to 
recover  unless  the  indorsement  had  been  ratified;  otherwise,  ha 
was  entitled  to  recover.    The  court  refused  to  instruct  the  juzy 
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{hat  if  Ames  &  Go.  knew,  when  ihej  took  the  note,  that  it  was 
indorsed  by  one  partner  in  the  name  of  the  firm,  solely  for  the 
aooommodation  of  the  makers,  then  the  burden  of  proof  was  on 
plaintiff  to  show  that  such  indorsement  was  authorized  or  zati« 
fled  by  the  partners.    Verdict  for  plaintiff. 

J.  O,  JbboUg  for  the  defendants. 

T.  Wentwarthf  for  the  plaintiff. 

By  Oourt,  Mbtoalf,  J.  We  are  of  opinion,  that  the  instmo- 
tions,  which  were  given  to  the  jury,  were  strictly  conformed  to 
the  law  of  the  case.  And  we  are  of  opinion,  that  the  last  prayer 
for  instructions  made  by  the  defendant  was  rightly  refused. 
When  a  party  makes  or  indorses  a  note,  for  the  purpose  of  its 
being  used  in  a  particular  way,  he  takes  the  risk  of  its  being 
used  in  a  different  way,  and  can  not  refuse  to  pay  it  to  any  bona 
fide  holder  into  whose  hands  it  may  come:  Byles  on  Bills,  2d 
Am.  ed.,  143  [118];  FoweU  y.  Waiera,  17  Johns.  176. 

But  we  are  also  of  opinion,  that  the  defendants'  first  prayer 
for  instructions  ought  to  have  been  granted.  One  partner  has 
an  implied  authority  to  bind  the  firm  by  simple  contracts  relat- 
ing to  the  partnership,  and  within  the  scope  of  the  regular 
partnership  business.  In  such  cases  the  act  of  each  partner  is 
regarded  as  the  act  of  all.  But  guaranties  of  the  debts  of 
others,  and  notes  or  bills  of  exchange  made  or  indorsed  for  the 
accommodation  of  others,  or  as  surety  for  others,  are  out  of  the 
scope  of  the  business  of  a  trading  firm.  Whatever  the  English 
law  may  formerly  have  been,  as  to  guaranties,  we  consider  it 
now  settled,  in  England,  as  well  as  in  the  United  States,  that 
one  partner  can  not  bind  the  firm  by  a  guaranty  of  the  debt  of 
another  without  a  special  authority  for  that  purpose,  or  an 
authority  to  be  implied  from  the  common  course  of  the  business 
of  the  firm,  or  the  previous  course  of  dealing  between  the  par- 
ties; unless  the  guaranty  be  afterwards  adopted  and  acted  upon 
by  the  firm:  Crawford  v.  Stirling ,  4  Esp.  209;  Duncan  v.  Lowndes^ 
8  Camp.  478;  Theobald  on  Prin.  and  Surety,  sec.  41;  Burge  on 
Suretyship,  33, 34;  Addison  on  Contracts,  487;  Pitman  on  Prin. 
and  Surety,  80;  Bac.  Abr.,  Dodd's  ed..  Merchant  and  Mer- 
chandise, C;  8  Kent's  Com.',  6th  ed.,  46;  Coll.  on  Part.,  3d  Am. 
ed. ,  sec.  421.  It  has  also  been  decided  that  when  a  party  takes  such 
a  guaranty,  to  which  the  partnership  name  is  signed,  the  burden 
of  proof  is  on  him,  in  a  suit  thereon,  to  show  that  the  partner 
who  signed  such  name  was  authorized  so  to  do  by  the  other 
partners,  or  that  they  subsequently  ratified  his  act:  Duncan  v. 
Loymdes,  supra;  HamUl  v.  Purvis,  2  Penr.  &  Watts,  177. 
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We  aro  not  inclined^  however,  to  put  this  case  solely  upon  tb» 
gxoimd  of  a  guaranty.  For  though  the  plaintiff  has  sued  the 
defendants  as  guarantors,  yet  he  might,  by  our  law,  have  sued 
tfaem  as  original  promisors.  If  he  had  so  done,  the  note,  as  to 
them,  would  have  been  regarded  as  made  for  the  accommodation, 
or  as  sureties,  of  McLellan  and  De  Puy;  and  the  law,  as  to  the 
burden  of  proof,  would  have  been  the  same,  if  Ames  &  Co. 
knew,  whnn  they  received  the  note,  that  it  was  thus  made  by 
one  only  of  the  defendants:  Foot  v.  Sabin,  19  Johns.  154  [10 
Am.  Dec.  208];  Laverty  v.  Bwrr^  1  Wend.  531;  Bank  of  Bochester 
V.  Bawen^  7  Id.  159;  New  York  Firemen  Ins.  Co.  v.  Bennett,  5 
Conn.  574  [13  Am.  Dec.  109];  Darling  v.  March,  22  Me.  184; 
Wallace's  notes  to  1  Am.  L.  0.  300-304.  The  burden  which 
the  law  puts  upon  a  plaintiff,  in  a  case  like  this,  to  prove  the 
precedent  authority  or  subsequent  ratification  of  the  other  part- 
ners, may  be  sustained  by  circumstantial  evidence.  Direct  or 
positive  proof  is  not  required.  As  has  been  already  stated, 
such  authority  may  be  implied  or  inferred  from  the  common 
course  of  the  business  of  the  firm,  or  the  previous .  course 
of  dealing  between  the  parties.  So  a  ratification  may  be  im- 
plied or  inferred  from  the  acts  or  omissions  of  the  other  mem- 
bers of  the  firm,  after  they  know  or  have  the  means  of  knowing, 
that  one  of  its  members  has  signed  the  names  of  the  firm  as 
guarantors  or  sureties,  or  for  the  accommodation  of  others: 
Duncan  v.  Lowndes,  3  Camp.  478;  Ex  parte  Nolie,  2  Glyn  &  J. 
295;  Gansevoort  v.  Williams,  14  Wend.  139, 140;  Bank  of  Ken- 
tucky  V.  Brooking,  2  Litt.  41;  Jones  v.  Booth,  10  Vt.  268. 

New  trial  ordered. 
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A  Firm  is  not  safficient  to  charge  the  other  member  of  the  firm,  in  the  aheenoe 
of  proof  of  an  express  or  implied  authority,  independent  of  the  authority  ooa« 
f erred  by  the  partnership:  ChenowUh  v.  Chamberlain,  43  Am.  Deo.  145;  Fboi 
y.  Sahm,  10  Id.  208;  N.  7.  Fire  Ins.  Co.  v.  BenneU,  13  Id.  100;  but  held  in 
some  cases  that  it  would  be  in  the  hands  of  a  hcna  fide  holder  for  value: 
Fleming  v.  Pretcott,  45  Id.  766;  Howes  v.  DunUm,  19  Id.  663;  PoUer  ▼.  DilUm^ 
87  Id.  185. 

Whebb  Onb  Pabtkbb  Subscbibbs  Firm  Namb  to  a  Notb  as  Surbtibs  foi 
a  third  person,  without  the  authority  or  consent  of  the  other  partner,  the  lat- 
ter is  not  bound,  and  it  lies  upon  the  plaintiff  to  prove  the  consent  or  author' 
ity  of  the  other  partner:  Andrews  v.  Planter^  Bank,  45  Am.  Deo.  300. 

Thb  principal  case  is  cited  and  affirmed  in  Wareham  Bank  v.  Lineotn^ 
3  Allen,  193,  to  the  point  that  one  who  makes  or  indorses  a  note  to  be  used  ia 
a  particular  way,  takes  the  risk  of  its  being  used  in  another  way  or  for  another 
purpose,  and  is  answerable  thereon  to  any  bona  fide  holder  into  whose  hands 
it  may  come. 
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Bhinley  V.  Maitn. 

[2  Ooumro,  987.] 

Idnrr  of  ExBOunoir  oh  Rsal  Estati  may,  in  Mawaohiiietti,  after  Um 

■eizorey  be  suspended  nntil  the  estate  has  been  leaded  on  in  ponoanioe  ol 

a  prior  attachment. 
Whxbs  an  Undivided  Pabt  or  Rbal  Esiatb  is  Sxt  Ofv  by  appraisen 

nnder  execution,  they  need  only  appraise  the  fraction  so  set  off. 
I>ni>^  07  AN  Attobnet  kust  be  Exeouted  in  the  name  of  the  prindpaL 
0BED  Signed  <'C.  C,  Treasurer  or  New  England  Silk  Co.»"  and  ao- 

knowledged  by  G.  C,  treasurer,  eta,  to  be  his  free  act  and  deed,  is  not 

the  deed  of  the  corporation,  though  the  corporation  is  therein  described 

as  the  grantor. 
Iv  Deed  be  Pbofeblt  Ezsouted  in  Other  Respects,  a  seal  affixed  with« 

out  any  stamp  or  impression,  may  be  treated  as  a  corporate  seaL 

Weet  of  entry.  Both  parties  claimed  under  the  New  England 
Silk  Company,  a  corporation,  the  demandants  under  certain  pro- 
ceedings under  execution,  and  the  defendants  under  a  deed. 
This  deed  purported  to  be  made  by  **  New  England  Silk  Com- 
pany, a  corporation,  t^  Christopher  Colt,  jun.,  their  treasurer/' 
The  attesting  clause  was,  *'  In  witness  whereof  I,  the  said  Chris- 
topher Colt,  jun.,  in  behalf  of  said  company,  and  as  their  treas- 
urer, have  hereunto  set  my  hand  and  seal.  [Signed  and  sealed] 
Christopher  Colt,  jun.,  treasurer  New  England  Silk  Company." 
The  acknowledgment  was  to  the  effect  that  "  Christopher  Colt, 
jun. ,  treasurer,  etc. ,  acknowledged  the  above  instrument  to  be  his 
free  act  and  deed."  There  was  also  another  deed,  like  the  fore- 
going, except  that  Colt  was  therein  described  as  ''  treasurer  of 
New  England  Silk  Company,  and  duly  authorized  for  that  pur- 
pose." The  levy  under  which  demandants  claimed  was  objected 
to  because  not  completed  in  due  season.  To  ob^viate  this  objec- 
tion, they  showed  that  the  delay  was  occasioned  by  prior  attach- 
ment on  the  same  premises,  followed  by  an  execution.  It  was 
also  objected  that  certain  tmdivided  parts  of  the  premises  had 
been  set  off  on  execution,  and  that  the  appraisers  had  appraised 
only  the  fraction  set  off,  and  not  on  the  whole  premises.  These 
objections  were  overruled.    Verdict  was  given  for  demandants. 

2>.  A.  Simmons,  for  the  tenant. 

J.  J.  Clarke,  for  the  demandants. 

By  Court,  Metgalt,  J.  The  demanded  premises  were  formerly 
the  properly  of  the  New  England  Silk  Company,  a  body  corpo- 
rate, and  the  demandants  claim  title  thereto  under  levies  of  two 
executions  against  that  company.  We  see  no  valid  objection  to 
either  of  those  levies.    The  delay  in  completing  the  levy  of  the 
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fint  ezaoution,  was  warranted  by  the  revised  atatuteB,  o.  97. 
The  appraiflement  of  the  andiyided  fractioxuil  part  of  the  estate, 
which  was  set  off  on  the  second  execution,  was  all  tl)at  the  law 
required  of  the  appraisers.  The  objections  to  these  levies  were 
therefore  lightly  oyerruled  by  the  judge  at  the  trial,  and  he 
rightly  instructed  the  jury,  that  the  demandants  had  a  prima 
/acie  title  to  the  premises  demanded  in  this  suit. 

The  tenant  also  claims  title  under  the  silk  company,  through 
two  deeds  made  to  James  B.  Colt  before  the  demandants  levied 
upon  or  attached  the  demanded  premises,  and  a  deed  from  Oolt 
to  Humphrey,  who  was  the  tenant's  immediate  grantor.  On 
examining  the  deeds  to  Colt,  we  are  of  opinion  that  they  con- 
veyed no  title  to  him.  It  is  a  rule  of  conveyancing,  long  estab- 
lished, that  deeds,  which  are  executed  by  an  attorney  or  agent, 
must  be  executed  in  the  name  of  the  constituent  or  prindpaL 
In  Combetf  Case^  9  Co.  76  b,  it  was  resolved  '*  that  when  any 
has  authority,  as  attorney,  to  do  any  act,  he  ought  to  do  it  in 
his  name  who  gives  the  authority;  for  he  appoints  the  attorney, 
to  be  in  his  place,  and  to  represent  his  person;  and  therefore 
the  attorney  can  not  do  it  in  his  own  name,  nor  as  his  proper 
act,  but  in  the  name  and  as  the  act  of  him  who  gives  the  author- 
ity." And  in  Fowler  v.  Shearer,  7  Mass.  19,  Parsons,  0.  J.,  says: 
**  It  is  not  enough  for  the  attorney,  in  the  form  of  the  convey* 
ance,  to  declare  that  he  does  it  as  attorney;  for  he  being  in  the 
place  of  the  principal,  it  must  be  the  act  and  deed  of  the  prin- 
cipal, done  and  executed  by  the  attorney  in  his  name."  This 
doctrine,  which  was  applied  in  ElweU  v.  Shaw,  16  Id.  42  [8  Am. 
Dec.  126],  and  in  other  cases  cited  by  the  demandant's  counsel, 
and  also  in  Berkeley  y. Hardy,  8  Dow.  &,  By.  102,  must  be  applied 
to  the  deeds  now  before  us.  Both  of  these  deeds  were  executed 
by  C.  Colt,  jun.,  in  his  own  name,  were  sealed  with  his  seal, and 
were  acknowledged  by  him  as  his  acts  and  deeds.  In  one  of 
them,  it  is  true,  he  declared  that  he  acted  in  behalf  of  the  oom« 
pany,  and  as  their  treasurer;  and  in  the  other  he  declared  him- 
self to  be  their  treasurer,  and  to  be  duly  authorized  for  the 
purpose  of  executing  it.  But  this,  as  we  have  seen,  was  **  not 
enough."  He  should  have  executed  the  deeds  in  the  name  of 
the  company.  He  should  also  have  afiSxed  to  them  the  seal  of 
the  company,  and  have  acknowledged  them  to  be  the  deeds  of 
the  company:  1  Crabb  on  Heal  Property,  sees.  703, 706;  4  Eenfa 
Com.,  8d  ed.,  451;  Stincf^ld  v.  lAtOe,  1  Greenl.  231  [10  Am. 
Dec.  66];  Savings  Bank  t.  Davis,  8  Conn.  191;  8  Stewart  on 
Conveyancing,  189.    If  the  deeds  had  been  rightly  executed  in 
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other  respects,  the  seal  which  0.  Oolt,  Jan.,  affixed  to  each  of 
them  (namely,  a  wafer  and  a  paper  without  any  stamp  or  impres- 
sion) might  have  been  regarded  as  the  seal  of  the  company, 
according  to  the  decisions  in  MJOrdam  Foundry  t.  Eavey,  21 
Pick.  417,  and  Beynolda  t.  Olasgow  Academy,  6  Dana,  87. 

The  case  of  Warner  t.  Mower,  11  Yt.  885,  cited  hy  the  ten- 
ant's counsel,  was  decided  upon  a  statute  of  Yermont,  which 
authorizes  certain  cori>orations  to  conyey  real  estate  by  a  deed 
of  their  president,  sealed  with  his  seal.  The  court  in  that  case, 
admitted  that  '*  the  form  of  the  deed,  at  common  law,  would  not, 
probably,  be  considered  good.''  As  nothing  passed  to  Jamea 
B.  Colt,  by  the  deeds  of  October,  1844,  and  June,  1846,  he  could 
not  convey  any  title  to  Humphrey,  nor  Humphrey  to  the  tenant. 
We  therefore  need  not  examine  the  other  objections  to  the  ten- 
anfs  title,  which  were  raised  and  argued  by  the  counsel  for  tba 
demandants. 

Judgment  on  the  verdict. 

Dkxdbt  Av  AsxoBHxr  MUST  BB  ExBOimD  DT  TUB  Kams  tndaiihs  ael 
•nd  deed  of  the  prinoipftl:  HdU  t.  Woodt,  84  Jim.  Beo.  178»  and  nolt. 

Tbx  PBoroxPAL  CA8B  18  oiTBD  in  Abbqf  T.  Ckam,  6  Coali.  50^  to  the  poial 
thai  when  a  Mtled  imtniiiicnt  is  «iMoted  by  an  agant  or  attanqr  &*  tlio 
prindpal,  U  mail  bo  aonostad  in  tfaenaniaol  the  principal  in  oidar  to 
Ik  Ua  dead. 


Dehhib  v.  Olabk» 


•  MT.] 

oujr  aor  ICAuneinr  ax  Aamm  itm  Bbatibo  km  Sbrvabv 
bo  Hunhy  haa  loat  ilia  aervioea  of  aooh  Mfrant 

MAT  SusEAZH  AH  Aonov  foT  an  i^Joiy  to  hia  in£ant  ddld,  whava  il  la 
woondad  or  injured  by  a  third  penon,  or  by  a  miMhierona  animal  owned 
by  aoch  third  paEaon,  thoogh  tha  child  ia  too  joong  to  raider  aii^aerfloa 
to  hia  lathefp  if  tha  lather  baa  bean  pot  to  tmibla  and  CKpcnaa  in  the  cava 
andoareol  thaeUld. 

Oasb.  The  plaintiff  sought  to  recover  on  the  ground  that  he 
Imd  been  put  to  great  expense,  and  he  and  his  family  subjected 
to  great  sufEezing  by  reason  of  his  minor  son's  being  injured  by 
the  defendant's  mare.  The  child  was  too  young  to  render 
See  to  its  father.    He  was  nonsuited  on  flMlgioiiiid^ 

B.  F.  Ooobe,  for  the  plaintilt 

W.  Oa&Um,  for  the  defendant. 
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By  Court,  Mbtoalf,  J.  The  question  raised  by  these  excep- 
tions is,  whether  the  owner  of  an  animal,  known  by  him  to  be 
mischierons,  is  answerable  to  the  father  of  a  child  who  is  too 
young  to  render  him  any  service,  for  an  injury  done  to  the  child 
by  such  animal,  whereby  the  father  is  obl^fed  to  expend  money 
in  the  cure  of  the  child.  As  a  general  rule  of  law,  such  owner 
is  answerable  for  injuries  done  by  such  animal;  and  if  the  de- 
fendant's mare,  in  consequence  of  his  omission  to  restrain  her, 
had  injured  the  plaintiff's  ox  or  dog,  the  plaintiff  might  have 
maintained  an  action  for  the  injury.  And  it  is  properly  ad- 
mitted  by  the  defendant's  counsel,  that  the  plaintiff's  child 
might  Tnaintain  an  action  for  the  injuiy  alleged  to  have  been 
done  to  him.  But  it  is  contended,  that  the  plaintiff  can  not 
recover  in  this  action,  because  the  gist  of  such  action  is  the  loss 
of  service;  that  the  loss  of  service  must  be  alleged  in  the  decla- 
ration and  proved  at  the  trial;  and  that  for  want  of  this  aUegar 
tion,  and  by  reason  of  the  admitted  fact,  that  the  child  was  in- 
€ax>able  of  rendering  service  to  the  plaintiff,  the  action  can  not 
be  supported.  The  first  four  cases  cited  to  sustain  these  posi- 
tions, relate  to  actions  by  a  parent  for  the  seduction  of  a 
daughter.  And  it  is  doubtless  true  that  those  actions  are 
founded  on  the  relation  of  master  and  servant,  and  not  upon 
that  of  parent  and  child,  and  have  always  been  maintained,  not 
upon  the  seduction  itself,  but  upon  the  consequent  loss  of  the 
daughter's  service,  in  which  the  parent  is  supposed  to  have  a 
legal  interest.  If  there  is  no  loss  of  service,  he  can  not  main- 
tain an  action,  although  he  has  been  obliged  to  expend  money 
in  support  of  the  daughter  during  the  confinement  and  sickness 
caused  by  the  seduction:  Carr  v.  Clarke,  2  Chit.  260;  SaUer- 
ihwaite  v.  Dewhurstj  4  Doug.  315;  OrinneU  v.  WeUs,  8  Scott 
(N.  R.),  741;  and  S.  C,  7  Man.  &  0. 1033;  Eager  v.  GHmwood, 
1  Welsh,  n.  &  G.  61.  But  it  is  equally  true,  that  the  loss 
of  service  is  not  the  measure  of  damages  in  such  actions;  that 
the  legal  gravamen  is  not  the  real  gravamen;  and  that  the  loss 
of  service  is  a  fiction  resorted  to  for  the  purpose  of  giving  com- 
pensation for  the  actual  injuiy:  3  Bl.  Com.  143,  Christian's 
note;  3  Steph.  Com.  540;  Holt's  N.  P.  463,  note;  2  Selw.  N. 
P..  11th  ed.,  1115-1117;  Clark  v.  FUchy  2  Wend.  461  [20  Am. 
Dec.  639];  Varihom  v.  Freeman,  1  Halst.  325.  It  is  also  to  be 
remembered,  that  in  cases  of  seduction,  the  daughters  partaker 
of  the  crime,  so  that  she  can  not  maintain  an  action  against  her 
seducer:  Paul  v.  Fraeier,  3  Mass.  71  [3  Am.  Dec.  95];  and  that 
she  is  always  of  such  an  age  as  to  be  capable  of  rendering  serv- 


Oct  1848.]  Dennis  v.  Clark.  673 

ice  to  ber  parent.  The  decisions,  therefore,  in  that  class  of 
cases,  are  not  decisive  against  the  plaintiffs  right  to  maintain 
the  present  action. 

The  last  case  cited  by  the  defendant's  counsel,  WIU  y. 
Vickers,  8  Watts,  232,  states  the  doctrine  concerning  actions 
brought  by  a  master  for  other  injuries  done  to  his  servant,  as  it 
is  laid  down  in  all  the  books,  ancient  and  modem :  See  20  Hen. 
VII.  5;  2  Reeve's  Hist,  of  English  L.  45,  46;  Pooley  v.  Os- 
burn,  cited  in  5  Co.  108,  and  10  Id.  130;  1  Bl.  Com.  429.  In 
Marys*  Case,  9  Co.  113,  which  is  most  frequently  referred  to  on 
this  subject,  it  is  said:  ''  If  my  servant  is  beat,  the  master  shall 
not  have  an  action  for  this  battery,  unless  the  battery  is  so  great 
that  by  reason  thereof  he  loses  the  service  of  his  servant,  but 
the  servant  himself,  for  every  small  battery,  shall  have  an  ac- 
tion; and  the  reason  of  the  difference  is,  that  the  master  has  not 
any  damage  by  the  personal  beating  of  his  servant,  but  by 
means  of  a  per  quod,  viz.,  per  quod,  servitium,  etc.,  amisii;  so 
that  the  original  act  is  not  the  cause  of  his  actiou,  but  the  con- 
sequent upon  it,  viz.,  the  loss  of  his  service,  is  the  cause  of  hia 
action;  for  be  the  battery  greater  or  less,  if  the  master  doth  not 
lose  the  service  of  his  servant,  he  shall  not  have  an  action." 
This  doctrine,  we  have  no  doubt,  applies  to  actions  brought  by 
a  parent  for  injuries  to  his  child,  when  such  actions  are  brought 
for  the  loss  of  the  child's  service;  because  in  such  cases,  the 
right  of  action  is  founded  on  the  relation  of  master  and  serv- 
ant, and  not  on  the  relation  of  parent  and  child.  It  is  stated 
in  some  of  the  modern  books,  that  a  father  can  not  maintain  an 
action  for  a  battery  on  his  child,  unless  he  avers  and  proves  a  loss 
of  service:  See  1  Wooddeson,  451;  1  Chit.  PL,  Gth  Am.  ed., 
69,  70;  3  Steph.  Com.  540;  Reeve's  Dom.  Rel.  291.  But  the 
authorities  there  cited  do  not  support  this  broad  position. 
They  go  no  further  than  the  rule  stated  by  Lord  Coke,  in  Maryt^ 
Case,  and  applied  in  actions  for  seduction.  And  it  is  manifest 
that  this  rule  does  not  necessarily  include  a  case  like  the  pres- 
ent. The  rule  presupposes,  that  the  person  who  is  beaten  is 
capable  of  rendering  service  to  the  person  who  brings  the  action; 
and  the  reason  of  the  rule  is,  that  the  prr^oiial  injury  to  the 
servant  is  not  a  ground  of  action  for  the  iii:istcf.  That  reason 
is  wholly  inapplicable  to  the  case  now  before  us,  which  is  an 
action  to  recover  the  expenses  which  the  plaintiff  has  been 
obliged  to  incur  in  consequence  of  the  injury  sustained  by  his 
child.  There  are  very  few  cases  in  the  English  books,  which 
bear  directly  on  the  precise  point  now  to  be  decided.     We  find, 
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in  ibe  court  of  exchequer,  the  case  of  Hunt  v.  W(dton,  T.  Bayin. 
259,  in  which,  the  plaintiff  alleged  that  the  defendant  thrust  a 
person  upon  the  plaintiff's  son,  ''an  infant  under  the  age  of 
discretion,  by  means  whereof  his  thigh-bone  was  broken,  and 
the  infant  was  so  hurt  that  it  was  despaired  of  his  life,  and  the 
plaintiff  was  enforced  to  expend  great  labor  and  divers  sums  of 
money  to  cure  him."  After  yerdict  for  the  plaintiff,  the  defend- 
ant moved  in  arrest  of  judgment.  Barons  Montague  and  At- 
kins overruled  the  motion,  and  judgment  was  given  for  the 
plaintiff.  Sir  Thomas  Baymond,  who  was,  at  the  time  of  the 
decision  (1679),  on  the  bench  of  the  court  of  exchequer,  or 
court  of  common  pleas,  has  expressed  his  opinion,  in  his  report 
of  the  case,  that  the  action  ought  not  to  have  been  sustained,  "  it 
not  being  laid  per  guod  servUium  amisii;  but  the  child  himself 
ought  to  have  brought  the  action." 

In  HcUl  V.  Hollander^  7  Dow.  &  By.  133,  a  father  brought  an 
action  for  an  injury  done  to  his  son  by  driving  a  chaise  against 
him,  by  means  whereof  he  was  sick  during  the  space  of  six 
months,  "  during  all  which  time"  (the  declaration  alleged),  '*  the 
plaintiff  lost  and  was  deprived  of  the  service  of  his  said  son 
and  servant,  and  was  also  thereby  forced  and  obliged  to  pay,  lay 
out,  and  expend  a  large  sum  of  money,  in  and  about  endeavor- 
ing to  procure  his  said  son  and  servant  to  be  cured,"  etc.  At 
the  trial,  it  appeared  that  the  plaintiff's  son  was  only  two  and  a 
half  years  old;  and  there  was  no  evidence  that  he  was  capable 
of  performing  any  service  for  his  father.  It  also  appeared,  that 
the  son  was  carried  to  a  hospital,  where  he  might  have  been 
maintained  and  cured  without  any  expense  to  the  father;  but 
that  the  father  removed  the  son  to  his  (the  father's)  house,  and 
voluntarily  incurred  the  expense  which  he  sought  to  recover  of 
the  defendant.  The  court  of  king's  bench,  in  1825,  held,  that 
fhe  action,  as  brought,  could  not  be  maintained.  But  Bayley, 
J.,  said:  "  I  am  certainly  not  prepared  to  say,  that  a  declaration 
might  not  be  framed,  in  which  the  father  being  averred  to  be 
under  an  obligation  to  maintain  the  child,  and  having  no  means 
of  providing  medical  assistance,  he  necessarily  incurred  expense 
in  and  about  his  cxire,  so  as  to  enable  him  to  recover:"  S.  C,  4 
Bam.  &  Cress.  660.  Since  this  intimation  was  made,  several 
English  writers  have  supposed  that  an  action,  framed  conform- 
ably thereto,  would  be  sustained  by  the  English  courts:  2  Har- 
rison &  Edwards'  Nisi  Prius,  976,  note  (h);  2  Wolford  on  Par- 
ties, 1068,  1082-1084;  2  Harr.  Dig.,  Phila.  ed.  1846,3282.  But 
in  the  case  of  OrinneU  v.  WeU^,  already  cited  to  another  point» 
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decided  lyj  the  court  of  common  pleas  in  ISll,  there  are  sug- 
gestions by  Tindal,  C.  J.,  which  seem  to  indicate  at  least  a 
doubt  whether  such  action  could  be  maintained. 

Whateyer  the  English  hiw  may  be  on  this  subject,  we  are  of 
opinion  that,  by  our  law,  a  father  may  maintain  an  action  like 
the  present.  By  the  common  law  of  Massachusetts,  and  with- 
out reference  to  any  statute,  a  father,  if  of  sufficient  ability,  is 
as  much  bound  to  support  and  provide  for  his  infant  children, 
in  sickness  and  in  health,  as  a  husband  is  bound,  by  the  same  law 
and  by  the  common  law  of  England,  to  support  and  provide  for 
his  wife:  Benson  y.  Remington^  2  Mass.  115;  Whipple  y.  DoWy  Id. 
419.  Now,  it  is  clearly  the  law  of  England,  as  well  as  of  this 
commonwealth,  that  if  a  husband  desert  his  wife,  or  wrongfully 
expel  her  from  his  house,  and  make  no  provision  for  her  sup- 
port, a  person  who  furnishes  her  with  necessary  supplies  may 
compel  the  husband,  by  an  action  at  law,  to  pay  for  such  sup- 
plies. And  our  law  is  the  same,  we  have  no  doubt,  in  the  case 
of  a  father  who  deserts  or  wrongfully  discards  his  infant  chil- 
dren. In  England,  however,  the  liability  of  a  father  in  such 
case,  is  a  matter  of  doubt,  depending,  it  seems,  upon  another 
question,  equally  doubtful;  namely,  whether  he  is  bound,  by  the 
common  law,  to  maintain  his  infant  children:  UrmjsUm  v.  New^ 
comen,  6  Nev.  &  M.  454,  and  S.  C,  4  Ad.  &  El.  899.  That  was 
an  action  against  a  father  to  recover  pay  for  boarding,  clothing, 
etc. ,  his  infant  daughter.  The  court  held,  upon  the  facts  of  the 
case,  that  the  father  was  not  liable  to  the  action.  But  they  de- 
clined to  give  an  opinion  upon  "  the  general  question,  whether, 
by  the  common  law,  a  parent  is  bound  to  maintain  his  deserted 
legitimate  child."  Coleridge,  J.,  said  that  his  opinion  was,  that 
a  parent  was  not  so  bound:  6  Nev.  &  M.  466.  Neither  of  the 
other  judges  intimated  an  opinion  on  the  question:  See  Eippon 
V.  Norton,  Cro.  Eliz.  849;  Manby  v.  ScoU,  0.  Bridg.  257;  Cooper 
V.  Martin,  4  East,  84;  Mortimore  v.  Wright,  6  Mee.  &  W.  488; 
Seaborne  v.  Maddy,  9  Car.  &  P.  497. 

But  a  husband,  in  England,  as  well  as  here,  may  maintain  an 
action  for  a  personal  injury  done  to  his  wife,  whereby  he  sus- 
tains loss  and  is  obliged  to  incur  expense  in  her  cure.  The 
declaration,  in  such  action,  generally  avers,  as  the  precedents 
show,  his  loss  of  her  society,  or  her  services,  or  both,  and  also 
the  expense  necesscjdly  incurred  by  him  in  consequence  of  the 
injury  inflicted  upon  her.  But  there  may  be  cases  of  injury  to 
a  wife,  where  the  husband  thereby  loses  neither  her  services  nor 
her  society,  and  yet  may  be  obliged  to  pay  money  for  care  and 
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attendance  upon  her  "while  she  is  suffering  under  the  injury  done 
to  her  by  a  third  person.  The  husband  may  be  in  India,  and  the 
wife  on  her  voyage  to  join  him.  If,  on  the  voyage,  she  is  mis- 
treated or  injured,  so  as  to  require  medical  or  other  assistance, 
which  can  not  be  obtained  gratuitously,  we  can  not  doubt  the 
husband's  liability  to  pay  for  it,  nor  his  right  to  recover  an  in- 
demnity from  the  guilty  party.  On  the  same  ground,  we  hold 
that  where  an  infant  child  is  injured  by  a  wrong-doer,  and  the 
father,  in  consequence  thereof,  necessarily  incurs  expense  in 
procuring  attendance  upon  the  child,  he  may  recover  an  in- 
demnity, although  he  has  not  lost  the  services  of  the  child,  be- 
cause of  the  child's  incapacity  to  render  him  any  service. 

The  precise  point,  and  the  only  one,  which  we  decide,  is  this: 
If  a  legitimate  infant  child,  a  member  of  his  father's  household, 
and  too  young  to  be  capable  of  rendering  any  service  to  his 
father,  is  wounded,  or  otherwise  injured  by  a  third  person,  or 
by  a  mischievous  animal  owned  by  a  third  person,  under  such 
circumstances  as  give  the  child  himself  an  action  against  sudh 
person  for  the  personal  injury,  and  the  father  is  thereby  necessa- 
rily put  to  trouble  and  expense  in  the  care  and  cure  of  the  child , 
he  may  maintain  an  action  against  such  person  for  an  indemnity. 
In  Burden  v.  Barneli,  7  Ala.  169,  it  was  decided  that  a  father  might 
maintain  an  action  for  an  injury  done  to  his  child  engaged  in 
his  service,  against  the  owner  of  a  dog  permitted  to  run  at  large 
after  the  owner  knew  him  to  be  accustomed  to  bite  persons. 
And  the  court  said:  *'  Even  if  the  child  was  of  very  tender  years, 
so  as  to  be  incapable  of  rendering  any  useful  services,  the  action 
would  doubtless  lie,  if  averments  were  made  of  consequential 
injury  by  expenses  caused  in  healing  the  wounds." 

The  case  of  Anthony  v.  Slaid,  11  Mete.  290,  is  not  at  variance 
with  the  present  decision.  In  that  case,  it  was  decided  that  a 
person  who  had  made  a  contract  to  support  all  the  paupers  of  a 
town,  in  sickness  and  health,  for  a  specified  time,  and  for  a 
fixed  price,  could  not  maintain  an  action  against  one  who  had 
beaten  one  c4  the  paupers  and  thereby  increased  the  expense  of 
supporting  him.  The  damage  to  the  plaintiff  was  held  to  be 
too  remote  and  indirect.  But  the  distinction  between  that 
case  and  this  is  indicated  in  the  opiuion  there  given.  The 
court  say,  "  it  is  not  by  means  of  any  natural  or  legal  relation 
between  the  plaintiff  and  the  party  injured,  that  the  plain tifl 
sustains  any  loss,  but  by  means  of  the  special  contract  by  which 
he  had  undertaken  to  support  the  town  paupers."  In  the  pres- 
ent case,  the  loss,  which  the  plaintiff  alleges  that  he  has  sua* 
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tained,  is  the  effect  of  a  relation  to  his  child,  which  is  both 
natural  and  legal. 

Nonsuit  taken  off,  and  new  trial  granted. 

Thb  principal  case  is  cited  in  Ames  v.  Union  BaUway,  117  Maes.  643, 
to  the  point  that  a  master  can  maintain  an  action  for  an  injury  to  bia  appren- 
tice causing  disability  per  quod  servilium  amisit.  Concerning  the  right  of  one 
member  of  a  family  to  maintain  an  action  for  injuries  to  another  member, 
tec  note  to  Carey  v.  Berhahirt  B.  B,  Co.,  ante,  616. 


Wight  v.  Hale. 

[2  CusHmo,  486.] 

Attachment  hat  be  Amended  by  correcting  plaintifEs'  names  from  Wright 
and  Brown  to  Wight  and  Brown,  and,  as  amended,  has  precedence  over 
junior  writs  levied  prior  to  the  amendment. 

Writ  of  entry.  The  title  of  demandants  was  based  on  an 
attachment  issued  in  April,  1841,  in  the  names  of  Wright  and 
Brown  as  plaintiffs,  against  Charles  B.  Wilmarth,  then  the 
owner  of  an  undivided  interest  therein.  In  the  action  against 
Wilmarth,  he  appeared  by  counsel.  Afterwards,  in  September, 
1844,  the  attachment  was,  on  motion  of  plaintiffs,  amended  by 
striking  from  the  word  Wright  the  letter  r.  In  1846,  partition 
was  made  in  the  county  court,  whereby  the  premises  in  contro- 
Tersy  were  set  apart  to  demandants.  The  title  of  the  tenants 
was  based  on  a  conyeyance  made  by  Charles  B.  Wilmarth,  in 
1842.  Under  the  instructions  of  the  court,  the  jury  found  for 
the  tenant. 

T.  JD,  Eliot^  A.  Bassett,  and  T.  O.  Coffin^  for  the  demandants. 

H.  PraU  and  J.  E,  Clifford,  for  the  tenant. 

By  Court,  Wilde,  J.  The  principal  question  to  be  decided  in 
this  case  is,  whether  the  plaintiffs'  attachment  of  the  demanded 
premises,  in  their  action  against  Charles  B.  Wilmarth,  was  dis- 
solved by  the  amendment  of  the  writ  in  that  case.  That  the 
court  were  not  only  authorized,  but  required,  to  allow  that 
amendment,  can  not  admit  of  a  doubt.  By  the  revised  statutes, 
c.  100,  sec.  21,  it  is  enacted,  "  that  no  writ,  process,  declara- 
tion, or  other  proceeding  in  the  courts,  or  course  of  justice, 
shall  be  abated,  arrested,  quashed,  or  reversed,  for  any  circum- 
stantial errors  or  mistakes,  when  the  person  and  case  may  be 
rightly  understood  by  the  court."  And  by  the  twenty-fourth 
section  it  is  further  enacted,  that  no  judgment  shall  be  reversed 
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for  any  defect  or  imperfection  in  matter  of  form,  which  might 
by  law  have  been  amended.  And  by  the  statute  of  1839,  c.  151, 
sec.  1,  it  IS  provided,  that  amendments  not  material  to  the  merits 
of  the  case,  and  by  which  the  opposite  party  can  not  be  preju- 
diced, may  be  allowed  without  payment  of  costs.  It  has  been 
argued  for  the  defendant,  that  by  the  amendment  a  new  plaintiff 
and  a  new  firm  were  introduced;  but  we  think  it  clear  that  such 
was  not  the  e£fect  of  the  amendment.  The  e£fect  was  properly 
to  coifiect  a  clerical  mistake,  which  had  occurred  by  the  mis- 
nomer of  one  of  the  plaintiffs;  and  it  is  quite  clear  that  such  a 
mistake  may  be  corrected  by  an  amendment. 

But  it  has  been  argued  by  the  defendant's  counsel,  that  how- 
ever this  may  be,  the  amendment  can  not  defeat  the  intervening 
title,  acquired  by  the  party  under  whom  the  tenant  claims,  be- 
fore the  amendment.  On  this  point  several  cases  have  been 
cited;  but  the  decisions  in  those  cases  are  not  applicable  to  the 
amendment  in  this  case.  In  PiUnam  v.  HcU,  3  Pick.  445,  the 
officer  was  directed  to  attach  the  defendant's  property  to  the 
amount  of  six  dollars,  and  by  the  amendment  it  was  altered  to 
six  hundred  dollars,  and  that  was  held  to  be  a  material  altera- 
tion. In  the  case  of  Denny  v.  Ward,  Id.  199,  a  new  party  was 
introduced  by  the  amendment.  And  in  Emerson  v.  U^yton,  9  Id 
167,  the  amendment  was  in  the  officer's  return;  and  the  grounds  oi^ 
the  decision  have  little  or  no  bearing  on  the  amendments  of  writs, 
none  certainly  as  to  mere  amendments  of  form.  But  it  was  said 
in  that  case  by  Parker,  0.  J., "  that  it  will  be  found,  on  examina- 
tion of  the  cases  in  which  amendments  have  been  granted,  that 
the  effect  of  them  when  any  change  has  been  made,  has  been  lim- 
ited to  the  parties  to  the  suit  in  which  the  amendment  has 
been  granted."  But  in  Haven  v.  Snow,  14  Id.  28,  it  is  said  that 
this  remark  requires  some  explanation.  ''It  must  not  be  in- 
ferred therefrom,"  it  is  said,  ''  that  all  amendments  are  to  be 
thus  limited;  for  it  is  clear,  we  think,  that  amendments  in  form 
merely  will  not  dissolve  an  attachment,  so  as  to  let  in,  subse- 
quently, attaching  creditors,  or  discharge  bail.  To  have  this 
effect,  the  amendment  must  be  such  as  to  let  in  some  new  de- 
mand or  new  cause  of  action."  This  distinction  seems  to  us  to 
be  well  founded,  and  it  is  decisive  in  the  present  case.  The  mis- 
nomer was  a  mere  mistake;  the  name  of  one  of  the  plaintiffs 
was  written  Wright,  instead  of  Wight,  as  it  should  have  heejy; 
but  the  other  pMntiff,  Brown,  was  rightly  named  and  described, 
and  they  sued  as  copartners  on  a  note  payable  to  Wight  &  Brown. 
It  was  competent,  therefore,  for  them  to  prove  tiiat  Brown'i 


Nov.  1848 J        COMMONWEALTH  V,  Stoddeb.  679 

partner  was  named  Wight,  and  not  Wright,  and  thus  to  verify 
the  fact  that  no  new  party  or  new  demand  was  introduced  by  the 
amendment.  The  mistake,  therefore,  was  not  material  to  the 
merits  of  the  case;  nor  was  the  amendment  prejudicial  to  the 
defendant,  within  the  meaning  of  the  statute  of  1839,  o.  151, 
sec  X. 

It  is  objected,  that  the  defendant,  or  his  grantee  of  the  estate 
attached,  should  have  been  notified  of  the  motion  to  amend;  but 
the  defendant  had  appeared,  and,  after  the  suit  had  been  con- 
tinued from  term  to  term  for  several  terms,  he  was  defaulted. 
He  had  an  opportunity,  therefore,  to  take  advantage  of  the  mis- 
take, if  any  advantage  could  be  taken;  and  this  he  waived  by  his 
default.  As  to  notice  to  his  grantee,  it  does  not  appear  that  the 
plaintiffs  had  any  notice  of  the  grant;  but  if  they  had  notice,  it 
would  be  immaterial,  for  the  grantee  could  have  made  no  valid 
objection  to  the  amendment.  If  any  such  objection  could  have 
been  made,  the  defendant  might  avail  himself  of  it  in  the  pres- 
ent action. 

As  to  the  objection  made  to  the  partition,  that  is  not  open  for 
consideration  on  this  report,  but  may  be  made  on  fhe  new  triaL 

New  trial  granted. 

Writ  oy  Obioinal  Summons,  Dibectino  Propebtt  to  bs  Attaohbd,  mat 
BB  Amended,  by  leave  of  the  court  of  common  pleas,  bo  as  to  make  the  prooen 
in  form  a  writ  of  attachment:  Ordvoay  v.  Wilbur ,  33  Am.  Deo.  663. 

The  pbinoipal  case  is  cited  to  the  point,  that  amendments  in  form  merely 
will  not  dissolve  an  attachment  or  dischai^e  bail.  To  have  this  effect,  the 
amendment  must  be  such  as  to  let  in  some  new  demand  or  new  cause  of  ao* 
tion,  in  Wood  v.  Detavy^  7  Gray,  542. 
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Same  v.  Thompson. 

[2  OUBHINO,  663.] 

Obdinange  07  Cirr  mat  Rsouijits  the  Use  of  thb  Public  Streets  by 
carriages  of  unusually  large  size,  and  may  prescribe  the  routes  and  streets 
on  which  certain  lines  of  omnibuses  may  pass,  the  stands  at  which  they 
may  stop,  and  the  times  at  which  they  may  start  from  such  stands. 

Av  Obdinanoe  providing  that  no  person  shall  set  up,  use,  or  drive,  in 
the  city  of  Boston,  any  omi^ibus,  under  a  penalty  of  not  less  than  five  nor 
more  than  twenty  dollars  every  time  such  carriage  is  used,  unless  he  first 
obtains  a  license  from  the  mayor  and  aldermen,  and  pays  a  tax  or  duty 
on  each  carriage,  varying  from  one  to  twenty  dollars,  according  to  the 
kind  of  carriage  and  the  stand  occupied,  is  not  authorized  by  an  act  for 
the  due  regulation  of  omnibuses,  stages,  etc..  and  is  void. 
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Cnr  Ordikakcb  of  Boston  Fosbiddino  the  Inhabitakts  of  Anotheb 
Town  from  setting  up  coaches  and  omnibuses  to  carry  passengers  from 
such  other  town  to  and  from  Boston,  without  first  obtaining  a  license,  \m 
void. 

The8|b  proceedings  were  against  the  defendants  for  yiolations 
of  an  ordinance  enacted  by  the  mayor  and  aldermen  of  Boston, 
July  12, 1847.  The  defendants  were  charged  with  driving  an 
omnibus  in  Washington  street,  Boston,  without  first  procuring  a 
license.  At  the  trial,  it  was  conceded  that  the  defendants  re- 
sided in  Boxbury,  and  as  employees  of  Horace  King,  also  a  res- 
ident of  lioxbuiy,  drove  omnibuses  belonging  to  a  line  which 
ran  several  times  each  day  from  the  center  of  Boxbury  to  and 
through  the  principal  streets  of  Boston,  to  carry  passengers 
for  hire,  to  and  from  Boston,  and  intermediate  points.  One 
of  the  provisions  of  the  ordinance  in  question  was  to  the 
effect  that  each  license  granted  to  any  omnibus  may  specify  the 
time  the  omnibus  may  leave  its  stand,  and  that  no  omnibus 
should  leave  its  stand  until  at  least  five  minutes  after  the  de- 
parture of  the  preceding  omnibus.  Another  provision  desig- 
nated a  route  for  all  two-horse  coaches,  and  another  route  for 
four-horse  coaches.  The  other  provisions  of  the  ordinance,  so 
far  as  passed  upon  by  the  court,  sufficiently  appear  in  the  opin- 
ion. The  statute  under  which  the  authority  for  the  enactment 
of  the  ordinance  was  claimed  was  entitled  ''  an  act  to  prevent 
obstructions  in  the  streets  of  cities,  and  to  regulate  hacknej 
coaches  and  other  vehicles."  It  gave  the  mayor  and  aldermen 
of  any  city  "  power,  from  time  to  time,  to  make  and  adopt  such 
rules  and  orders,  as  to  them  shall  appear  necessary  and  expedi- 
ent, for  the  due  regulation  in  such  city  of  omnibuses,  stages, 
hackney  coaches,  wagons,  carts,  drays,  and  all  other  carriages 
and  vehicles  whatsoever,  whether  by  prescribing  their  routes 
and  places  of  standing,  or  in  any  other  manner  whatsoever;" 
and  authorized  them  to  impose  penalties  for  the  violation  of 
rules  and  orders  by  them  adopted.  The  jury,  under  the  instmo- 
tions  of  the  judge,  found  the  defendants  guiliy. 

8.  BartleU  and  H.  W,  Fuller^  for  the  defendants. 

8.  Z>.  Parker  and  P,  W.  Chandler^  for  the  commonwealth. 

By  Court,  Dewbt,  J.  The  present  case  comes  before  us  on 
exceptions  to  the  ruling  of  the  municipal  court,  upon  the  tria) 
of  a  complaint  originally  instituted  in  the  police  court  for  the 
city  of  Boston,  and  carried  by  appeal  to  the  municipal  court. 
The  defendant  admitted,  upon  the  trial,  that  he  had  driven  an 
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omnibus  set  up  by  a  citizen  of  Boxbury,  which  carriage  ran 
sereral  times  each  day  from  the  center  of  the  most  populous 
part  of  the  city  of  Roxbuiy,  through  the  public  streets  of  the 
city  of  Boston,  for  the  conveyance  of  passengers,  for  hire,  to 
and  from  Boxbury  and  Boston,  and  that  he  drove  the  same 
without  any  license  from  the  mayor  and  aldermen  of  Boston^ 
The  defendant  denies  that  this  constitutes  an  offense,  for  which 
he  is  liable  to  any  penalty  or  forfeiture.  The  grounds  of  the 
defense  raise  the  question  of  the  legality  of  the  ordinance  of  the 
mayor  and  aldermen,  adopted  July  12,  1847;  the  prosecution 
being  instituted  to  recover  a  penally  for  a  violation  of  that  ordi- 
nance. 

In  the  arguments  addressed  to  the  court,  the  question  was 
somewhat  discussed,  as  to  the  power  incident  to  municipal  cor- 
porations, to  create  by-laws,  of  the  character  here  adopted;  and 
a  reference  was  made  to  various  cases  in  the  English  courts, 
where  questions  of  this  nature  had  arisen.  Upon  examination 
of  those  cases,  they  will  be  found  less  important  and  less  satis- 
factory as  guides  here,  inasmuch  as  it  is  quite  obvious,  that  in 
many  of  them,  and  particularly  those  where  the  ordinance 
seemed  m6st  questionable,  as  not  being  within  the  ordinary 
exercise  of  municipal  authority,  the  by-laws  were  sustained, 
upon  the  ground  of  ancient  and  long  continued  usage,  ripening 
into  a  prescriptive  right,  on  the  part  of  the  municipal  corpora- 
tion. No  such  ground  can  be  urged  here,  and  the  present  ordi- 
nance, if  sustained  at  all,  must  be  shown  to  be  authorized  by 
the  express  provision  of  the  charter,  or  be  derived  as  an  inci- 
dental power  resulting  from  its  incorporation  as  a  city,  or  be 
found  in  some  general  or  special  statute. 

The  city  charter  (Stat.  1821,  c.  110)  contains  various  provis- 
ions bearing  upon  this  subject  (see  sees.  1,  13,  15),  which  it 
seems  unnecessary  particularly  to  consider,  because  the  power 
is  more  directly  given  to  the  mayor  and  aldermen,  to  act  upon 
this  subject,  by  the  statute  of  1847,  c.  224.  By  this  statute,  it 
is  enacted,  that  the  mayor  and  aldermen  of  any  city  shall  have 
power  to  adopt  such  rules  and  orders,  as  to  them  shall  appear 
necessary  and  expedient,  for  the  due  regulation,  in  such  city,  of 
omnibuses,  stage-coaches,  etc.,  used  wholly  or  in  part  in  such 
city,  whether  by  prescribing  their  routes  or  places  of  standing, 
or  in  any  other  manner  whatsoever.  The  ordinance  of  July  12, 
1847,  was  obviously  passed  under  the  authority  supposed  to  be 
conferred  upon  the  mayor  and  aldermen  by  this  statute. 

We  are  tiien  brought  to  the  inquiry,  whether  the  auiboiity 
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vested  in  the  mayor  and  aldermen  by  the  aboTe-mentioned  stat- 
ute will  authorize  the  ordinance  now  sought  to  be  enforced* 
This  question  must  be  answered  by  considering  somewhat  in  de- 
tail the  various  provisions  of  the  ordinance. 

1.  As  to  those  portions  of  the  ordinance  prescribing  the  routes 
and  streets,  on  which  certain  lines  of  omnibuses  were  to  pass, 
and  prohibiting  such  vehicles  from  being  driven  on  any  other 
route  than  those  thus  prescribed,  and  prescribing  their  stands. 
Begulations  of  this  nature  are  regulations  as  to  the  use  of  omixi- 
buses  and  stage-coaches,  while  passing  over  the  public  streets  of 
the  city,  and  are  within  the  legitimate  powers  of  the  mayor  and 
aldermen.     The  public  safely  and  convenience  of  travelers  may 
require  regulations  of   this  character.    If  new  and  unusual 
modcb  of  transporting  persons  over  the  public  streets  are  intro* 
duced,  which,  from  the  methods  made  use  of  for  propelling  the 
carriage,  or  the  size  of  the  vehicle,  or  the  number  of  horses 
attached  thereto,  will  obviously  endanger  the  public  safeiy,  or 
so  engross  the  whole  width  of  the  street  as  virtually  to  exclude 
all  other  vehicles,  or  greatly  to  obstruct  them  in  their  passing 
thereon,  it  would  certainly  be  reasonable  and  proper  and  within 
the  legitimate  powers  of  the  mayor  and  aldermen,  under  the 
statute  already  cited,  and  the  powers  conferred  by  the  city  char- 
ter, to  regulate  the  route  of  the  streets  over  which  such  car- 
riages were  to  run,  and  the  rate  of  speed,  and  to  interdict  the 
stopping  in  the  public  streets  unnecessarily,  to  the  great  hin- 
drance and  delay  of  those  in  the  rear  traveling  on  the  same  route. 
We  perceive  nothing  objectionable  in  an  ordinance  by  the 
mayor  and  aldermen,  providing  for  the  safety  and  convenience 
of  the  public  generally,  by  prescribing,  by  a  general  by-law  or 
ordinance,  certain  streets  or  portions  of  streets,  to  be  used  for 
travel  by  vehicles,  exposing  by  their  manner  of  use  the  lives  and 
limbs  of  the  public  generally,  who  may  have  occasion  to  use  the 
public  streets,  if  such  vehicles  are  permitted  to  use  the  public 
streets  indiscriminately;  and  such  regulations  and  restrictions 
might  be  warranted  even  to  effect  the  minor  object,  that  of  pre- 
venting the  greatly  obstructing  the  free  and  convenient  use  of 
the  streets  for  general  purposes,  by  interdicting  carriages  of  un- 
usual size  or  diawn  by  an  unusual  number  of  animals,  or  those  of 
such  character  as  would  greatly  interfere  with  the  public  conven- 
ience and  safety.     To  take  a  strong  case:  suppose  the  proprie- 
tor of  the  omnibuses  from  Boxbuiy  should  deem  it  expedient  to 
propel  his  carriages  by  steam  power,  passing  through  Washington 
street  at  a  rapid  rate,  would  it  not  be  a  lawful  and  proper  regula* 
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tion  for  the  mayor  and  aldermen  to  prohibit  the  using  of  Wash- 
ington street  by  vehicles  propelled  by  steam  power?  We  can 
not  doubt  that  it  would  be. 

Acting  upon  this  -principle,  various  ordinances  have  been 
adopted  by  the  city  government  regulating  the  late  of  speed  of 
travelers  in  the  public  streets,  the  hour  of  the  day  in  which  the 
public  streets  may  be  used  for  certain  purposes,  and  excluding 
vehicles  of  all  kinds  from  entering  upon  the  sidewalks  on  the 
public  streets.  So  far  as  relates  to  the  restriction  of  carriages 
to  certain  routes,  there  is  nothing  in  the  ordinance  preventing 
any  individual  from  running  omnibuses  in  every  direction. 
The  proprietor  of  the  Bozbury  omnibuses,  although  those  par- 
ticular vehicles  are  restricted  to  certain  streets,  has  also  the  free 
use  of  the  various  other  streets,  appropriated  to  other  lin^s  of 
omnibuses,  if  he  chooses  to  set  up  and  run  an  omnibus  thereon, 
as  to  Charlestown,  or  Cambridge,  or  South  Boston.  We  can 
not  doubt  that  a  by-law,  reasonably  regulating  the  use  of  the 
public  streets  of  the  city  as  to  carriages  of  an  unusually  laige 
size,  or  as  to  those  which  from  the  mode  of  using  them  would 
greatly  incommode,  if  not  endanger,  those  having  occasion  to 
use  such  public  streets,  would  be  valid  and  legal;  and  that  such 
regulations  might  prescribe  certain  streets  as  the  route  of  travel 
for  such  vehicles,  and  provide  for  their  exclusion  from  certain 
other  streets. 

2.  The  next  inquiry  is,  whether  it  was  competent  for  the 
mayor  and  aldermen  to  require  as  a  condition  precedent  to  the 
setting  up  of  an  omnibus,  or  stage-coach,  to  run  from  the  cen- 
ter of  Boxbuiy  to  the  central  part  of  the  city  of  Boston,  and 
oanying  passengers  for  hire,  the  payment  of  the  sum  stated  in 
section  8  of  the  by-law  of  July  12, 1847,  and  the  obtaining  a 
license  as  required  in  section  2  of  the  same  ordinance.  This 
question  embraces  two  points  of  inquiry,  which  are  to  some  ex- 
tent distinct  in  their  character:  1.  The  right  to  demand  the 
payment  of  a  tax  or  duty  on  each  carriage  licensed,  varying 
from  one  to  twenty  dollars,  according  to  the  different  kinds  of 
carriages,  and  the  stands  they  occupied;  and  2.  The  right  to 
forbid  all  persons  from  setting  up  such  omnibuses  or  stage- 
coaches, without  a  license  from  the  mayor  and  aldermen  of  the 
city  of  Boston. 

As  to  the  requisition  of  a  payment  of  money,  operating  as  it 
does  as  a  direct  tax  upon  the  vehicle  to  be  used,  we  can  find  no 
authority  for  this  provision  of  the  ordinance.  Taxes  are  to  be 
levied  under  the  provisions  of  general  laws  enacted  by  the  leg- 
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islature.  We  look  in  vain  for  authority  for  it  either  in  the  city 
charter,  or  the  statutes  of  the  commonwealth.  The  act  of  1847, 
c.  224,  under  and  by  virtue  of  which  this  ordinance  of  July  12, 
1847,  was  professedly  adopted,  merely  authorized  the  mayor 
and  aldermen  to  adopt  rules  and  orders  ''  for  the  due  regulation, 
in  such  city,  of  omnibuses,  stages,"  etc.  The  power  here  con- 
ferred was  not  a  tax-levying  power.  The  title  of  the  act  was 
"  An  act  to  prevent  obstructions  in  the  streets  of  cities,  and  to 
regulate  hackney-coaches  and  other  vehicles."  All  the  apparent 
objects  of  the  act  may  be  secured  by  due  regulations  as  to  the 
time,  place,  and  mode  of  using  such  vehicles,  irrespective  of  any 
payment  of  a  specific  duty  or  tax  upon  them,  as  provided  in  the 
ordinance.  As  a  tax,  it  would  operate  unjustly  also,  as  requiring 
to  be  paid  to  the  city  of  Boston  a  specific  duty  or  tax  upon  a 
vehicle  owned  and  used  by  an  inhabitant  of  another  town  or 
city,  in  which  alone  he  should  be  taxed  for  his  personal  property. 
Wo  are  aware,  that  there  are  a  few  cases  where  a  sum  of 
money  has  been  required  to  be  paid  on  obtaining  a  license  for 
exercising  certain  employments.  But  they  are  cases  directly 
authorized  by  a  statute  law  of  the  commonwealth.  It  would 
seem  to  be  peculiarly  proper  where  the  tax  would  be  a  tax  upon 
inhabitants  of  various  towns,  that  it  should  be  directly  author- 
ized by  a  general  law  of  the  commonwealth,  in  the  enacting  of 
which  all  the  towns  in  the  commonwealth  would  be  heard,  and 
would  act  upon  the  subject  through  their  representatives.  In 
the  case  of  Boston  v.  Schaffer,  9  Pick.  415,  where  a  payment  of 
money  for  a  license  for  a  theatrical  exhibition  was  held  a  legal 
payment,  the  by-law  requiring  the  payment  of  money  was  held 
valid  as  a  power  clearly  conferred  by  the  statute  of  the  common- 
wealth (1821,  c.  10),  authorizing  the  mayor  and  aldermen  to 
license  theatrical  exhibitions,  ''  on  such  terms  as  the  mayor  and 
aldermen  should  think  expedient,"  and  upon  that  ground  was 
sustained.  It  furnishes  no  authority  for  an  imposition  of  a  tax 
under  the  powers  conferred  upon  the  mayor  and  aldermen  by 
the  statute  of  1847,  c.  224,  authorizing  them  ''  to  regulate  hack- 
ney coaches  and  other  vehicles."  If  the  sum  here  required  to 
be  paid  were  a  mere  provision  for  paying  the  expenses  incident 
to  giving  a  license,  as  was  apparently  the  statute  of  1796,  c.  32, 
requiring  the  payment  of  one  dollar  for  each  license,  it  might 
be  imobjectionable,  if  the  requiring  the  license  was  itself  well 
authorized;  but  the  dissimilarity  in  the  sums  required  to  be 
paid,  varying,  as  they  do,  from  one  dollar  to  twenty  dollars,  for 
a  vehicle,  precludes  us  from  any  assumption  of  that  sort.    Nor 
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can  any  such  tax  be  sustained  upon  the  ground  suggested  in  the 
argument,  that  the  sum  levied  is  not  more  than  sufficient  to  in- 
demnify for  the  expenses  incident  to  the  supervision  of  hackney 
coaches,  omnibuses,  stages,  etc.  In  no  aspect  in  which  we  have 
been  able  to  regard  this  part  of  the  ordinance,  can  we  view  it  in 
any  other  light,  than  as  an  assessment  of  a  tax  upon  the  owners 
of  these  vehicles.  As  such,  the  court  are  of  opinion,  it  was 
without  legal  authority,  and  as  the  obtaining  of  a  license  in 
all  cases  requires  this  payment,  the  ordinance,  so  far  as  it 
ordains,  that  no  person  shall  set  up,  use,  or  drive,  in  the  city  of 
Boston,  any  omnibus,  without  a  license  from  the  mayor  and 
aldermen,  under  a  penalty  of  not  less  than  five  nor  more  than 
twenty  dollars,  every  time  such  carriage  is  used,  is  illegal  and 
can  not  be  enforced. 

A  similar  question  arose  in  the  case  of  Dunham  v.  Trustees  of 
Bochester,  5  Cow.  466,  where,  under  an  act  authorizing  the 
trustees  of  a  village  corporation  to  make  by-laws  "  in  relation  to 
hucksters,  and  for  the  good  government  of  the  village,"  it  was 
held,  that  the  act  did  not  authorize  a  by-law  that  hucksters 
should  be  required,  before  exercising  their  employment,  to  take 
a  license,  and  be  taxed  a  sum  varying  from  five  to  thirty  dollars. 
Upon  the  ground  of  the  requisition  of  the  payment  of  a  sum  of 
money  obviously  intended  as  a  tax  upon  the  owners  of  the  vehi- 
cles, the  defense  of  the  present  case  might  well  be  sustained. 

3.  But  as  the  other  branch  of  the  inquiry  has  been  fully 
opened  in  the  argument,  we  have  proceeded  to  inquire  further 
as  to  the  validity  of  an  ordinance  of  the  mayor  and  aldermen, 
forbidding  any  person,  resident  in  another  town,  from  setting 
up,  using,  or  driving  an  omnibus  or  stage  for  the  carriage  of 
persons  for  hire,  from  such  other  towns  to  the  central  parts  of 
the  city  of  Boston,  without  a  license  from  the  mayor  and  alder- 
men of  the  city  of  Boston,  supposing  no  payment  of  money 
had  been  required.  How  far  the  general  powers  conferred  by 
the  city  charter  and  the  statutes  of  the  commonwealth  may  well 
authorize  the  city  government  in  requiring  licenses  previous  to 
the  exercise  of  certain  trades  or  occupations,  by  citizens  of  Bos- 
ton, and  wholly  within  the  limits  of  the  city,  we  have  not  par- 
ticularly considered.  A  long  usage  of  this  kind  has  certainly 
prevailed,  to  some  extent,  under  the  authority  supposed  to  be 
derived  from  the  general  power  of  the  jcity  governmcDt;  but, 
in  these  cases,  it  will  be  seen,  that  it  has  usually  been  vested 
in  the  city  government  by  express  enactment,  by  a  statute  of 
the  commonwealth.     Thus,  the  practice  of  licensing  hackney 
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coaclies,  so  long  practiced  in  this  city,  was  directly  authorized 
by  the  statute  of  1796,  c.  32;  the  licensing  of  dealers  in  second- 
hand articles,  under  a  city  ordinance,  was  authorized  by  statute 
of  1839,  c.  53;  the  licensing  of  theatrical  exhibitions,  by  stat- 
ute of  1821,  c.  10;  and  the  licensing  of  porters  was  also  under 
a  statute.  On  the  other  hand,  the  requiring  of  licenses  of 
common  criers,  of  those  persons  who  are  hawkers  of  goods, 
and  the  licenses  of  chimney-sweepers,  were  solely  by  ordinances. 
The  requiring  a  license  before  any  person  should  be  employed 
in  remoying  house-dirt  and  oSal  from  the  city,  is  by  an  ordi* 
nance.  This  latter  ordinance  came  directly  before  the  court  in 
the  case  of  Vandine,  Petitioner,  6  Pick.  187  [17  Am.  Dec.  851], 
and  was  held  a  Talid  by-law.  In  the  case  of  NvghUngdle,  Petir 
tioner,  11  Id.  168,  a  by-law  requiring  a  license  before  opening 
for  sale  certain  commodities  in  certain  streets,  was  held  valid. 

Without  calling  in  question  the  power  of  the  mayor  and 
aldermen  to  establish  by-laws  forbidding  the  exerdse  of  certain 
employments,  without  a  license  from  them,  by  persons  inhabit- 
ants of  Boston,  and  whose  business  is  local,  and  to  be  carried 
on  in  Boston,  such  by-laws  to  be  always  reasonable  in  their 
character,  and  such  as  impose  no  unreasonable  restraints 
upon  business  or  trade,  but  such  as  are  required  for  the 
public  health  or  public  safety;  we  have  more  particularly 
considered  the  question  of  the  authority  of  the  mayor  and 
aldermen  of  the  city  of  Boston  to  enact  an  ordinance  for- 
bidding persons,  inhabitants  of  other  towns  and  residing  else- 
where, from  setting  up  stage-coaches  and  omnibuses  for  the 
conveyance  of  passengers  for  hire  from  such  other  towns  to 
Boston,  or  from  Boston  to  other  parts  of  the  commonwealth, 
without  a  license  from  the  mayor  and  aldermen  of  Boston.  The 
power  claimed  here,  if  really  understood  by  the  ciiy  govern- 
ment to  the  extent  embraced  by  the  terms  of  the  ordinance, 
would  be  the  power  to  control  every  stage-coach  and  vehicle 
used  for  carrying  people  for  hire,  though  commencing  its  route 
at  the  most  extreme  limits  of  the  commonwealth,  and  terminat- 
ing its  route  in  the  city  of  Boston.  Its  purpose  was  probably 
much  more  limited,  and  had  particular  reference  to  the  numerous 
lines  of  omnibuses  running  from  the  adja<!ent  towns  into  the 
city  of  Boston.  This  mode  of  conveyance  is  only  the  convey- 
ij^g  hy  stage-coaches  in  an  improved  and  more  convenient  vehi- 
cle. It  is  a  system  of  great  public  convenience,  furnishing 
facilities  for  passing  from  the  adjacent  cities  and  towns,  and 
ought  not  to  be  unnecessarily  interfered  with  by  the  ciiy  author- 
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ities  of  Boston.  The  much  greater  part  of  the  whole  route 
traveled  may,  and  in  some  cases  does,  lie  without  the  limits  of 
the  city  of  Boston. 

Considering  the  ease  to  be  that  of  an  inhabitant  of  Boxbury, 
setting  up  his  carriage  in  Boxbury,  and  using  it  for  the  purpose 
of  conveying  persons  from  Boxbuiy  to  the  city  of  Boston,  and 
from  Boston  to  Boxbury,  we  deem  the  employment  one  not 
within  the  authority  and  control  of  the  mayor  and  aldermen,  to 
any  such  extent  as  to  authorize 'them  to  require  a  license  before 
exercising  the  employment  of  proprietor  of  such  omnibus,  for 
the  conveyance  of  passengers  to  and  from  the  central  part  of  the 
ciiy  of  Boston.  We  do  not  mean  to  be  understood  that  no  by- 
law can  properly  be  made  extending  to  inhabitants  of  other 
towns  coming  within  the  limfts,  and  in  reference  to  acts  within 
the  city.  Corporations,  having  a  territorial  jurisdiction,  have, 
to  some  extent,  the  power  to  make  by-laws  affecting  all  persons 
who  come  within  their  territorial  limits.  It  was  so  held  in  the 
case  of  Vandine,  Petitioner,  6  Pick.  187  [17  Am.  Dec.  861],  and 
in  Nightingale's  Case,  11  Id.  168,  already  cited,  but  the  acts  there 
forbidden  had  exclusive  reference  to  acts  affecting  the  city.  The 
city  government  forbade  all  persons,  except  such  as  were  duly 
licensed  therefor,  to  remove  offal  and  dirt  from  the  ciiy,  and 
this  by-law  was  held  a  valid  by-law,  as  respects  strangers  coming 
into  the  city,  and  there  doing  the  acts  forbidden  by  the  ordinance. 
Bo  also  as  to  sales  of  certain  articles  in  certain  streets  near  the 
Faneuil  Hall  market. 

The  case  before  us  is  of  a  different  charaoter.  The  business 
of  carrying  persons  for  hire  from  town  to  town,  in  stage-coaches 
and  omnibuses,  is  not  so  far  a  territorial  occupation  or  employ- 
ment, as  will  authorize  the  city  government  of  Boston  to  require 
a  license  from  the  mayor  and  aldermen  of  Boston,  before  exer- 
cising that  employment.  A  by-law,  to  that  effect,  is  an  unnec- 
essary restraint  upon  the  business  of  those  carrying  passengers 
for  hire,  and  not  binding  upon  inhabitants  of  other  towns.  For 
this  reason  the  by-law  must  be  held  invalid  as  respects  the  de« 
fendant. 

The  exceptions,  therefore,  to  the  rulings  of  the  municipal 
court  are  sustained,  to  such  an  extent  as  to  require  the  verdicts 
to  be  set  aside,  and  new  trials  to  be  had. 

Mr.  Justice  Fletcheb  did  not  sit  in  these  cases. 


Power  ot  Municipal  CSorporations  to  Pass  Ordinaitobs,  Qsnkral 
Limitations  on:  See  note  to  Bobinaon  v.  Mayor  of  FrankUn,  34  Am.  Dea 
627-643,  where  the  subject  ia  discussed  at  length. 
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Speab  V.  Gabteb. 

[1  KlOHZOAH.  19.] 

^iTBiSDicnoN  ov  JusnoB  TO  Enter  Judgment  bt  Ck>NTE88ioN  is  not  showB 
where  from  the  record  it  does  not  appear  that  suit  was  oommenoed  by 
the  pbdntiff  against  the  defendants,  or  that  the  defendants  voluntarily 
appeared  before  the  justice,  or  that  he  ever  saw  them,  or  that  any  writ- 
ten oonfession  signed  by  the  defendants  in  the  presence  of  the  justice,  or 
of  one  or  more  competent  witnesses,  was  before  him;  nor  what  the  cause  ol 
action  was  upon  which  judgment  was  rendered. 

Nothing  is  Pbesumed  in  Favor  of  JuKiaDicriON  of  a  justice  of  ths 
peace;  it  must  be  affirmatively  shown. 

Jurisdiction  of  Justice  to  Render  Judgment  upon  Confession  must 
expressly  appear,  and  that,  too,  clearly  and  affirmatively,  before  faith 
and  credit  can  be  given  to  his  acts. 

Confession  of  Judgment  in  Writing  signed  by  the  parties  does  notmaks 
out  tk  prima  facie  case  of  jurisdiction  of  the  justice  to  enter  judgment  by 
confession. 

Consent  of  the  Parties  will  not  Confer  Jurisdiction  upon  a  justice 
of  the  peace,  particularly  as  to  the  subject-matter  to  be  determined;  and 
where  jurisdiction  is  unqualifiedly  withheld  by  statute,  even  consent  or 
the  confession  of  a  judgment  will  not  render  the  proceedings  valid, 
though  it  would  take  away  a  mere  error;  consequently  a  justice  can 
render  judgment  by  confession  only  in  those  cases  he  has  jurisdiction 
to  try. 

Action  on  a  judgment  by  conf  ession  rendered  by  a  justice  of 
the  peace.  The  justice's  docket,  admitted  in  evidence  against 
objection,  gave  the  names  of  the  parties,  and  continued:  "  Judg- 
ment by  written  confession  of  the  above-named  defendants  in 
favor  of  the  above-named  plaintiff,  for  eighty-eight  dollars  and 
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eighteen  cenis,  damages  and  costs  of  suit."  Evidence  was  giren 
to  proTe  that  the  original  papers  in  the  case  could  not  be  found, 
and  that  the  justice  had  left  the  state.  No  written  confession 
was  produced.  Verdict  for  plaintiff;  defendants  made  a  motion 
for  a  new  trial,  which  was  reserved  by  the  court. 

Ooodrich,  for  the  plaintiff. 

Ikrry,  contra. 

By  Court,  Wmo,  J.  The  justice  act  of  1833,  in  force  in  1887, 
authorized  a  justice  of  the  peace  to  enter  judgment  by  confes- 
sion for  any  sum  not  exceeding  one  hundred  and  fifty  dollars, 
provided  that  such  confession  be  in  writing,  signed  by  the  per- 
son making  the  same,  in  presence  of  the  justice  or  one  or  more 
competent  witnesses,  and  every  such  justice  is  thereby  author- 
ized to  hold  a  court  for  the  trial  of  all  such  actions,  and  hear, 
try,  and  determine  the  same:  Provided  always,  that  no  justice 
of  the  peace  shall  have  cognizance  of  any  action  where  the  title 
to  land  shall  in  any  wise  come  in  question,  or  of  false  imprison* 
ment,  or  of  slander,  or  of  malicious  prosecution,  nor  of  matter 
of  account  where  the  sum  total,  etc.  Had  the  justice  in  thii 
case  jurisdiction  of  the  subject-matter  of  the  action,  or  of  the 
persons  of  the  defendants?  Does  this  appear  a£Brmatively  on 
the  face  of  the  proceedings? 

The  record  only  sets  forth  "  judgment  by  written  confession 
of  the  above-named  defendants,  in  favor  of  the  above-named 
plaintiff,  for  eighty-eight  dollars  and  eighteen  cents,  damages 
and  costs  of  suit."  It  does  not  appear  that  suit  was  commenced 
by  the  plaintiff  against  the  defendants,  or  that  the  defendants 
voluntarily  appeared  before  the  justice,  or  that  he  ever  saw  them, 
or  that  any  writing  signed  by  the  defendants  in  the  presence  of 
the  justice  or  one  or  more  competent  witnesses,  was  before  him. 
Nor  does  it  appear  what  the  cause  of  action  was  upon  which  the 
judgment  was  entered.  And  therefore  it  does  not  appear 
whether  the  claim  or  cause  of  action  was  of  such  character  as 
that,  by  the  statute,  the  justice  was  authorized  to  enter  judg- 
ment upon  it.  None  of  these  things  being  apparent  from  the 
record  or  proceedings  in  the  cause  before  the  justice,  or  in  the 
case  certified  to  this  court,  can  it  be  affirmed  the  justice  had 
jurisdiction  of  the  cause  of  action,  or  of  the  persons  of  the  de» 
fendants?  In  the  case  of  Borden  v.  FUch,  15  Johns  141  [8  Am. 
Dec.  225],  the  court  say:  ''To  give  any  binding  effect  to  a 
judgment,  it  is  essential  that  the  court  should  have  jurisdiction 
of  tiie  person,  and  of  the  subject-matter;  and  the  want  of  joxia* 
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diction  is  a  matter  that  may  always  be  set  up  against  a  judg- 
menty  when  songht  to  be  enforced,  or  when  any  benefit  is 
claimed  under  it.  The  want  of  jurisdictioi^  makes  it  utterly 
Toid  and  unayailable  for  any  purpose:"-  MUh  t.  Martin^  19  Id. 
83;  Crosby  t.  Mayor  of  London,  3  Wils.  199;  HdmmondY.  Norris, 
2  Ear.  &  J.  130. 

The  act  prescribes  the  causes  in  which  the  justice  may  aot» 
and  cases  in  which  he  may  not  act  and  is  expressly  prohibiled 
from  acting.  Nothing  is  presumed  in  favor  of  jurisdiction;  it 
must  be  shown  affirmatiyely.  In  Wighi  t.  Warner,  1  Doug. 
(Mich.)  384,  and  Clark  t.  Holmea,  Id.  390,  all  the  cases  are 
cited,  and  the  doctrine  above  stated  is  fully  illustrated  and  en* 
forced.  Goodwin,  J. ,  in  giving  judgment  in  the  first  case,  says: 
«  What  is  necessaiy  to  give  jurisdiction  must  fully  appear."  In 
the  case  of  Beach  v.  Botsford,  Id.  199  [40  Am.  Dec.  45],  a  judg* 
ment  is  stated  to  have  been  rendered  upon  the  writtcoi  confes- 
sion of  a  defendant  (which  is  given),  signed  by  him  but  not  at- 
tested. Morell,  J.,  says:  **  The  justice  derives  his  authority  to 
enter  the  judgment  solely  from  the  statute,  and  the  confession  of 
judgment  should  show  tiiat  the  statute  was  complied  with.  It 
does  not  appear,  from  the  entry  of  the  judgment,  that  the  con- 
fession was  written  and  signed  in  the  presence  of  the  justice,  or 
one  or  more  competent  witnesses.  It  was  clearly  the  intention 
of  the  legislature  that  the  witnesses  should  so  subscribe."  He 
also  says:  **  The  statute  not  having  been  complied  with,  the 
judgment  is  a  nullity.  The  consent  of  the  paHy  can  not  make 
a  void  judgment  valid.  The  justice  therefore  had  no  jurisdic- 
tion over  the  person  of  the  defendant."  The  statute  gives  no 
authority  to  a  justice  to  render  a  judgment  upon  confession  ex- 
cept in  the  section  cited.  It  is  the  basis  of  his  jurisdiction;  it 
is  the  foundation  on  which  his  judgment  must  rest.  His  au- 
thority must  expressly  appear,  and  that,  too,  clearly  and  affirm- 
atively, before  faith  and  credit  can  be  given  to  his  acts.  In  the 
case  of  Tmny  v.  Filer,  8  Wend.  669,  it  appeared  that  no  process 
was  issued,  and  that  defendant  did  not  appear  before  the  jus- 
tice to  confess  judgment,  but  as  the  justice  was  crossing  the 
street  the  defendant  told  him  to  enter  judgment  against  him  in 
favor  of  the  plaintiff  in  the  judgment.  The  court  say,  by  the 
act,  '*  a  justice  of  the  peace  is  authorized  to  enter  judgment  by 
confession  of  the  defendant.  The  act  of  1818  was  tiie  same,  and 
under  that  statute  the  court  laid  down  the  broad  principle,  that 
a  justice  could  not  legally  enter  a  judgment  unless  the  defend- 
ant appeared  in  person  or  by  attorney  before  him,  in  court,  and 
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oonfesaed  judgment,  or  had  been  duly  snmoned,  as  in  oxdinazy 


»» 


In  this  case,  there  may  have  been  a  written  confession^  as  in 
the  case  of  Beach  t.  Botsford,  or  as  in  the  case  of  Clark  y. 
Holmes^  or  it  might  have  been  by  letter  without  being  attested; 
and  as  it  does  not  appear  how  it  was  done,  and  until  it  ap- 
pears that  it  was  done  in  compliance  with  the  requirements 
of  the  statute,  it  can  not  give  the  court  jurisdiction.  Besides, 
it  does  not  appear  to  have  been  entered  in  a  case  of  whioh 
the  court  had  jurisdiction.  The  plamtiffs  counsel  urges  that» 
**  as  it  appears  there  was  a  confession  in  writing,  this  prima 
facie  gives  jurisdiction,  and  a  prima  facie  case  of  jurisdiction 
being  thus  made  out,  this  court  will  presume  the  form  of  the 
confession  to  have  been  right.'*  But  is  a  prima  facie  case  made  t 
A  confession  in  writing,  signed  by  the  parties,  does  not  make  a 
prima  facie  case,  and  there  is  nothing  in  the  record  or  case  im- 
porting more  than  that  there  was  a  written  confession,  signed 
by  the  defendants.  It  was  manifestly  the  object  of  the  legisla- 
ture to  protect  the  rights  of  defendants.  It  was  a  matter  of 
repeated  complaint,  that  judgments  were  entered  against  defend^ 
ants,  purporting  to  be  upon  their  confession,  when  they  knew 
nothing  of  it;  and  to  avoid  all  chance  of  fraud,  the  statute  pro- 
vided a  mode,  as  the  only  mode,  in  which  judgments  by  confes- 
sion could  be  entered;  and  it  was  to  be  done,  if  at  all,  under 
such  circumstances  as  to  render  it  certain  that  the  conf ession 
was  actually  made,  before  the  justice  could  act  in  the  matter. 
If  the  judgment  in  question  is  to  be  held  good,  the  requirements 
of  the  statute  are  nugatory.  The  plaintiff's  counsel  admitted, 
on  the  argument,  that  the  justice  was  limited  as  to  the  kind  of 
actions  he  might "  tiy."  But  it  was  insisted  he  might "  take  a 
confession  in  any  form  of  action."  This  remark  was  grounded 
on  the  fact  that  a  confession  was  voluntary,  and  the  parties  were 
not  under  any  compulsion  to  confess.  But  it  has  been  decided 
that  consent  will  not  confer  jurisdiction,  particularly  as  to  the 
subject-matter  to  be  determined:  Law  v.  Bice,  8  Johns.  409; 
Claykm  v.  Per  Dun,  18  Id.  218;  BKn  v.  CampMl,  U  Id.  482; 
Henry  v.  Cuyler,  17  Id.  471.  Where  jurisdiction  is  unqualifiedly 
withheld,  even  consent  or  the  confession  of  a  judgment  will  not 
lender  the  proceedings  valid,  though  it  would  take  away  a  mere 
error.  See  the  case  of  an  executor  confessing  judgment,  in 
Oqffbt  V.  nracy,  8  Cai.  129;  and  so  where  a  justice  by  consent^ 
tries  the  title  to  hwd:  Griffitii's  Treat  19,  20;  Oowen's  Treat 
U;  Striker  Y.  McU,  6  Wend.  466. 
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The  statute  in  question,  after  giving  jurisdietion  over  certain 
actions  by  process  as  well  as  by  conf  ession,  proyides  that  the 
justice  shall  hear,  try,  and  determine  the  same.  Bendeiing  judg- 
ment is  a  judicial  determination  upon  the  facts  presented,  and 
k  to  be  made  as  well  upon  a  confession  of  judgment  as  upon 
hearing  the  proofs  and  allegations  of  the  parties. 

Certified  accordingly. 

JuBiBDionoN— PROcBKDnros  IN  Joanci's  Court  mubt  Show  Suob  Faots 
m  oonstitute  a  case  within  their  jariadiction,  otherwise  the  court  will  regard 
■noh  proceedings  as  coram  non  judke^  and  Toid:  Levff  t.  Shernuuif  42  Anu 
Peo.690. 

Pbisumption  that  Gausb  18  wiTHnr  JuBiSDXonov  OF  Conn,  appUea 
enly  to  courts  of  general  jariadiction»  not  to  those  whoee  JvrisdiotioB  Is  lim- 
ited: Lowry  r,  Brwhi,  89  Am.  Dec  666. 


Welch  v.  Frost. 

[1  MioRiaAii,  80.] 

'Fmmf  of  a  Rbositt  in  Full  of  an  Execution,  or  of  a  part  of  it^  indoraed 
npon  it  by  the  justice,  would  be  equally  efTectoal  as  a  defense  to  the  de- 
fendant in  the  judgment  as  proof  of  the  same  receipt  on  the  docket 

^ATMXNT  or  Pabt  OF  EXECUTION,  and  a  receipt  for  it  indorsed  on  the  exe* 
cntion,  is  as  effectual,  pro  tanto,  as  a  receipt  for  the  whole,  and  an  entry 
of  satisfaction  by  the  justice. 

IkNDKB  OF  Current  Bank  Bill8  to  the  Conbtablb  would  protect  the 
defendant  in  the  execution  against  the  creditor,  unless  they  were  refused 
as  not  being  constitutional  money. 

Assumpsit  Lies  against  a  Justice  for  Monet  Had  and  BicsnrxD* 
where  he  receives  from  a  constable  bank  bills  collected  on  an  exeoutianf 
and  receipts  so  much  money  on  the  execution,  but  on  plaintifiTs  demand 
refuses  to  pay  him  money  but  offers  him  the  bank  bills. 

Fbost  and  Gale,  plaintifiFs,  recovered  judgment  before  Welch, 
-defendant  and  a  justice  of  the  peace,  against  one  Miles.  Exe- 
cution issued,  and  the  constable  receiyed  in  part  payment  of  it 
bank  bills  of  the  Erie  and  Kalamazoo  Boilroad  Bank,  and  paid 
ihem  to  Welch,  who  receipted  the  amount  on  the  back  of  the 
execution.  The  bills  at  that  time  were  in  circulation  to  some 
extent  as  money,  but  were  not  equal  to  money.  Plaintiffis  after- 
wards demanded  of  Welch  the  amount  of  the  money  mentioned 
in  the  receipt,  when  he  tendered  them  the  bills  he  had  receiyed, 
and  they  refused  to  accept  them.  This  action  of  aaaumpsU  for 
money  had  and  receiyed  was  then  brought.  The  court  charged 
that  a  justice  reoeiying  money  on  a  judgment  rendered  by 
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18  liable  to  tlie  judgment  creditor,  after  demand  and  rehtaal,  in 
an  aetkm  for  money  had  and  receiyed;  that  a  justioe  so  receiv- 
ing money  acta  as  an  agent  for  the  creditor,  with  limited  powers; 
that  he  is  authorized  to  receive  in  payment  the  constitutional 
currency  only,  and  if  he  receives  depreciated  bills,  aud  dis- 
charges the  judgment,  he  is  liable  for  the  amount.  Defendant 
excepted  to  the  charge.  Verdict  and  judgment  for  the  plaint- 
ilb.    Defendant  sued  out  a  writ  of  error. 

BiUs,  for  the  plaintiff  in  error. 

Beaman,  coTdra. 

By  Court,  Wino,  J.  The  plaintiff  in  error  insists  he  is  not 
liable  to  the  common  law  action  of  asgumpsUt  for  money  had 
and  received  by  him  as  a  justice  of  the  peace:  that  it  is  only  by 
statute  such  an  ofiSce  is  created,  and  that  the  statute  prescribes 
the  duties  and  determines  the  liabilities  of  justices.  The  revised 
statutes,  p.  67,  sec.  57,  provide  that  justices  of  the  peace  shall 
give  a  bond  before  entering  upon  the  duties  of  their  office.  The 
condition  of  the  bond  is  prescribed,  and  is,  '*  if  the  justice  shall 
pay  to  each  and  eveiy  i)erson,  during  his  continuance  in  office, 
such  sums  of  money  as  he  shall  become  liable  to  pay  for  or  on 
account  of  any  money  which  may  come  into  his  hands  as  a  jus^ 
tice  of  the  peace,  etc.,  the  bond  shall  be  void."  Section  58 pro- 
vides, that  "  if  any  justice  shall  make  default  in  the  condition 
of  said  bond,  it  shall  be  competent  for  any  person  to  whom 
such  justice  shall  become  liable,  by  a  breach  of  said  condition, 
to  sue  such  justice  and  his  sureties,  or  any  of  them,  in  assump' 
9U,  and  declare  against  them  generally,  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff;  and  if  the  plaintiff  establish 
bis  right  to  recover,  he  shall  have  judgment  for  principal,  in- 
terest, and  costs,  according  to  the  condition  of  said  bond;  and 
on  the  trial  a  certified  copy  of  the  bond  shall  be  competent  evi- 
dence to  prove  the  contents  and  execution  of  said  bond." 

On  the  trial,  no  allusion  was  made  to  the  bond  of  the  justice. 
The  action  was  not  founded  upon  the  bond,  and  if  it  had  been, 
plaintiff  in  error  insists  that  no  money  was  received  by  him; 
that  the  defendants,  in  refusing  to  receive  the  bills,  have  denied 
that  any  money  was  received,  it  being  proved  that  the  bills  re- 
ceived by  plaintiff  were  offered  to  the  defendants:  that  the 
judgment  was  not  discharged  by  the  receipt  of  the  bills. 
Plaintiff  admits  that  if  a  justice  receives  anything  else  but 
money  of  a  defendant,  and  discharges  a  judgment,  he  is  liable 
to  the  plaintiff  in  the  execution,  but  only  in  the  form  prescribed 
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The  statute  in  question,  after  giving  jurisdiction  over  certain 
actions  bj  process  as  well  as  by  confession,  provides  that  the 
justice  shall  hear,  tiy,  and  determine  the  same.  Bendering  judg- 
ment is  a  judicial  determination  upon  the  facts  presented,  and 
k  to  be  made  as  well  upon  a  confession  of  judgment  as  upon 
hearing  the  proofs  and  allegations  of  the  parties. 

Certified  accordingly. 

JuBisDicnoN— PBooxxDnros  in  Jusnos's  Coubt  mubt  Show  Such  Faots 
m  constitute  a  case  within  their  jnrisdiction,  otherwise  the  ooort  will  ngud 
inch  proceedings  as  coram  nan  Judiee,  and  Toid:  Xevy  t.  Sherman,  42  Am. 
Peo.690. 

Pbisumptiok  that  Gauisb  is  within  JuBisDicnov  OF  CouBx;  appliea 
•nly  to  courts  of  general  jurisdiction,  not  to  those  whose  JuisdiotloB  Is  lim- 
ited: Lcwry  v.  Endn,  89  Am.  Deo.  666. 


Welch  v.  Frost. 

[1  HlOBIOAN,  80.] 

*FlUMi  OF  A  RscBiPT  IN  FuLL  OT  AN  EXECUTION,  Or  of  ft  part  of  It^  Indoffsed 
upon  it  by  the  justice,  would  be  equally  effectual  as  a  defense  to  the  de- 
fendant in  the  judgment  as  proof  of  the  same  receipt  on  the  docket. 

^ATMXNT  OF  Pabt  OF  EXECUTION,  and  a  receipt  for  it  indorsed  on  the  eze* 
cution,  is  as  effectual,  pro  tanto,  as  a  receipt  for  the  whole,  and  an  entry 
of  satisfaction  by  the  justice. 

TkNPEB  OF  Current  Bank  Bills  to  the  Constable  would  protect  the 
defendant  in  the  execution  against  the  creditor,  unless  they  were  refused 
as  not  being  constitutional  money. 

AflsUMPsiT  Lies  aoainot  a  Justice  for  Monet  Had  and  BBCEiyxn* 
whore  he  receives  from  a  constable  bank  bills  collected  on  an  execution, 
and  receipts  so  much  money  on  the  execution,  but  on  plaintiffs  demand 
refuses  to  pay  him  money  but  offers  him  the  bank  bills. 

Fbost  and  Gale^  plaintiffs,  recoyered  judgment  before  Welch, 
-defendant  and  a  justice  of  the  peace,  a^inst  one  Miles.  Exe- 
cution issued,  and  the  constable  receiyed  in  part  payment  of  it 
bank  bills  of  the  Erie  and  Kalamazoo  Bailroad  Bank,  and  paid 
ihem  to  Welch,  who  receipted  the  amount  on  the  back  of  the 
execution.  The  bills  at  that  time  were  in  circulation  to  some 
extent  as  money,  but  were  not  equal  to  money.  PlaintifiFs  after- 
wards demanded  of  Welch  the  amount  of  the  money  mentioned 
in  the  receipt,  when  he  tendered  them  the  bills  he  had  receiyed, 
and  they  refused  to  accept  them.  This  action  of  assumpsit  for 
money  had  and  receiyed  was  then  brought  The  court  charged 
that  a  justice  receiying  money  on  a  judgment  rendered  by 
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18  liable  to  tlie  judgment  creditor^  after  demand  and  rehtaal,  in 
an  action  for  money  had  and  received;  that  a  justice  so  receiy- 
ing  money  acta  as  an  agent  for  the  creditor,  with  limited  powers; 
that  he  is  authorized  to  receive  in  payment  the  constitutioQal 
currency  only,  and  if  he  receives  depreciated  bills,  and  dis- 
charges the  judgment,  he  is  liable  for  the  amount.  Defendant 
excepted  to  the  charge.  Verdict  and  judgment  for  the  plaint- 
lib.    Defendant  sued  out  a  writ  of  error. 

Bills,  for  the  plaintiff  in  error. 

Beaman,  contra. 

By  Court,  Wmo,  J.  The  plaintiff  in  error  insists  he  is  not 
liable  to  the  common  law  action  of  assumpsU,  for  money  had 
and  received  by  him  as  a  justice  of  the  peace:  that  it  is  only  by 
statute  such  an  office  is  created,  and  that  the  statute  prescribes 
the  duties  and  determines  the  liabilities  of  justices.  The  revised 
statutes,  p.  67,  sec.  57,  provide  that  justices  of  the  x)eace  shall 
give  a  bond  before  entering  upon  the  duties  of  their  office.  The 
condition  of  the  bond  is  prescribed,  and  is,  '*  if  the  justice  shall 
pay  to  each  and  every  person,  during  his  continuance  in  office, 
such  sums  of  money  as  he  shall  become  liable  to  pay  for  or  on 
account  of  any  money  which  may  come  into  his  hands  as  a  jus^ 
tice  of  the  peace,  etc.,  the  bond  shall  be  void."  Section  68 pro- 
vides, that ''  if  any  justice  shall  make  default  in  the  condition 
of  said  bond,  it  shall  be  competent  for  any  person  to  whom 
such  justice  shall  become  liable,  by  a  breach  of  said  condition, 
to  sue  such  justice  and  his  sureties,  or  any  of  them,  in  assump' 
9U,  and  declare  against  them  generally,  for  money  had  and  re- 
eeived  to  the  use  of  the  plaintiff;  and  if  the  plaintiff  establish 
his  right  to  recover,  he  shall  have  judgment  for  principal,  in- 
terest, and  costs,  according  to  the  condition  of  said  bond;  and 
on  the  trial  a  certified  copy  of  the  bond  shall  be  competent  evi« 
dence  to  prove  the  contents  and  execution  of  said  bond." 

On  the  trial,  no  allusion  was  made  to  the  bond  of  the  justice* 
The  action  was  not  founded  upon  the  bond,  and  if  it  had  been, 
plaintiff  in  error  insists  that  no  money  was  received  by  him; 
that  the  defendants,  in  refusing  to  receive  the  bills,  have  denied 
that  any  money  was  received,  it  being  proved  that  the  bills  re- 
ceived by  plaintiff  were  offered  to  the  defendants:  that  the 
judgment  was  not  discharged  by  the  receipt  of  the  bills. 
Plaintiff  admits  that  if  a  justice  receives  anything  else  but 
money  of  a  defendant,  and  discharges  a  judgment,  he  is  liable 
to  the  plaintiff  in  the  execution,  but  only  in  the  form  prescribed 
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by  the  statate.  If  he  reoeiyes  Qncnzrent  money,  he  is  liaUe  to 
an  action  on  the  case:  if  he  reoeiTos  money  and  xefnses  to  pay 
oyer,  he  is  liable,  nnder  the  statate,  for  money  had  and  xeoeiyed, 
in  which  case  the  bond  must  be  proyed,  and  a  Inreach  of  its 
condition  shown;  and  that  if  Miles  was  released,  it  was  by  the 
act  of  the  constable,  as  he  reoeiyed  the  bills,  and  plaintiff  re- 
ceiyed  them  of  the  constable  as  a  mere  naked  bailee,  and  his 
receipt  does  not  preclude  him  from  showing  that  money  was  not 
receiyed. 

The  defendants  insist  that  this  case  must  be  goyemed  by  the 
decision  of  this  court  in  the  case  of  HeaJd  y.  Bennett,  1  Doug. 
(Mich.)  513.  In  this  case  the  plaintiff  appears  to  lay  some 
stress  upon  the  fiict  that  the  judgment  was  not  discharged.  In 
Che  case  cited  the  justice  entered  upon  his  docket,  *'  Beoeiyed 
in  full;  execution  returned  satisfied."  In  this  case  there  is  no 
proof  of  an  entry  in  the  justice's  docket  of  any  amount  paid, 
but  I  do  not  perceiye  how  it  can  yary  the  effect  of  the  receipt 
that  it  was  indorsed  upon  the  execution.  Proof  of  a  receipt  in 
full,  or  of  a  part  of  the  execution,  indorsed  upon  it  by  the  jus- 
tice, would  be  equaUy  effectual  as  a  defense  to  the  defendant  in 
the  judgment,  as  proof  of  the  same  receipt  on  the  docket. 
Neither  do  I  perceiye  why  the  payment  of  a  part,  and  a  receipt 
for  it  indorsed  on  the  execution,  is  not  as  effectual,  pro  tanto,  as 
a  receipt  for  the  whole  and  an  entry  of  satisfoction  by  the  jus- 
tice. In  neither  case  could  the  money  be  collected  again  of  the 
defendant  in  the  execution,  supposing  money  to  haye  been  paid. 
In  the  case  cited,  the  property  of  the  defendant  in  the  execu- 
tion was  leyied  upon  and  sold  by  a  constable,  and  he  chose  to 
receiye  in  payment  therefor,  uncurrent  and  worthless  bank  bills* 
The  leyy  upon  and  sale  of  the  properly  to  the  amount  of  the 
debt  discharged  the  defendant.  The  constable  is  commanded 
to  make  the  money  on  the  execution;  he  can  not  leyy  if  the 
money  is  tendered  to  him,  and  therefore  a  payment  is,  equally 
with  a  sale  of  defendant's  property,  a  discharge  pro  tavio.  In 
making  the  payment,  the  execution  debtor  pays  bank  bills, 
which  ordinarily  pass  current  as  money.  A  tender  of  current 
bank  bills  to  the  constable  would  protect  the  defendant  in  the 
execution  against  the  creditor,  unless  they  were  refused  as  not 
being  constitutional  money.  Such  a  tender  would  be  good  to  a 
creditor,  and  why  not  to  a  constable? 

If  it  is  true  that  a  payment  to  an  officer  of  bills  (not  spurious) 
which  passed  in  the  community  as  ciurrent  or  passably  current 
would  not  protect  the  execution  debtor  against  further  execution 
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liyhis  eoceoniion  creditor  for  the  amount  the  bills  were  depre- 
dated below  the  standard  yalue  in  dollars,  then  would  not  any 
exeoation  debtor  feel  safe,  and  especially  if  the  transaction  oc- 
curred in  ISll^as  the  currency  was  then.  I  know  of  no  such  case 
in  which  the  creditor  has  been  permitted  to  sue  out  a  new  exe- 
cution. It  would  be  otherwise  if  the  constable  should  receive 
a  promissory  note  or  property  of  any  kind  other  than  money  or 
bank  bills.  If  this  reasoning  is  not  correct,  and  if  in  any  case 
the  execution  creditor  is  not  barred  from  taking  out  a  new  exe- 
cution because  the  constable  has  not  receiyed  from  the  debtor 
money,  but  something  else,  and  indorsed  the  amount  on  the 
execution  or  discharged  it,  yet  the  execution  creditor  may  resort 
to  the  constable  for  money  to  the  amount  indorsed  as  received. 
By  suing  the  constable,  the  creditor  ratifies  the  act  of  the  con- 
stable. By  considering  the  transaction  as  a  paynent,  and  de- 
manding the  money,  he  loses  his  remedy  over  against  the 
execution  debtor,  and  may  maintain  his  action  against  the  offi- 
cer for  money  had  and  received:  Armstrong  v.  Oarrow,  6  Cow. 
465.  If  I  am  right  in  these  views,  the  fact  that  there  was  a  sale 
of  the  execution  debtor's  property  in  the  case  cited  from  Doug- 
lass does  not  in  principle  distinguish  it  from  this  case.  In  that 
case,  though  the  debtor's  property  was  taken  and  sold,  so  far 
as  the  justice  was  concerned,  he  received  the  bills  from  the 
constable  as  in  this  case,  so  that  the  position  of  the  plaintiff  in 
this  case  is  the  same  as  that  of  the  justice  in  that  case.  If  the 
wrongful  act  of  the  constable  in  that  case  was  no  protection  to 
the  justipe,  neither  can  it  be  in  this  case.  In  both  cases  the 
justice  received  bank  bills,  and  is  held  responsible  to  the  judg- 
ment creditor  because  he,  as  the  agent  of  the  creditor,  receipted 
so  much  money,  and  has  taken  upon  himself  the  responsibility 
of  discharging  the  debt  so  far  forth. 

I  do  not  regard  the  statute  as  having  any  bearing  upon  this 
case.  The  bond  of  the  justice  is  intended  as  additional  security 
to  those  whose  money  may  come  into  his  hands;  and  a  remedy 
may  be  had  upon  the  bond  against  the  sureties.  But  if  the 
creditor  chooses  to  resort  to  the  justice  alone,  it  was  not  intended 
to  restrict  him  to  an  action  upon  the  bond.  In  what  way  would 
such  a  proceeding  benefit  the  justice?  In  no  possible  way  that 
I  can  see.  The  remedy  at  common  law  is  not  excluded  by  the 
statute.  The  statute  recognizes  a  liability,  or  a  possible  liabil- 
ity, for  which  the  justice  and  his  sureties  are  to  respond.  It  ia 
upon  the  common  law  responsibility  that  this  action  is  brought^ 

Judgment  affirmed. 
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Patmsiit  Ok  JuDOMSzrr  oav  bb  xh  Monkt  Only  wider  tbe  act  of  1807, 
•athorixiiig  payment  oC  money  on  a  Judgment  rendered  to  be  made  to  the 
clerk  of  the  court;  and  a  receipt  by  the  derk,  the  consideration  of  which  ie 
anything  but  money,  ia  no  latigfaction  of  the  judgment  and  no  hindranoe  to 
Iti  oidleetion;  bat  eoirent  convertible  bank  notes  are  money  and  a  payment 
in  them  is  good:  Crvld^M  t.  i^ofttvu,  42  Am.  Dec  417.  In  Omm  t.  Bttm 
Bamkt  14Id.  417»  it  was  held  that  a  judgment  oonld  not  be  paid  in  bank  notes» 
•Ithongh  the  bank  iMning  the  notes  is  the  holder  of  the  judgment. 


Stevens  u  Osmak. 

[1  MiQiireAW,  03.] 

Iir  AonoNs  lOB  a  Tobt  It  is  not  in  Qbnxbal  Suvnaoara  to  Aumob 
that  the  defendant  injured  or  took  divers  goods  and  chattels  of  the  plaint- 
iff without  giving  a  description  of  them;  and  this  more  particularly  is 
neoessary  in  replevin  and  detinue,  for  the  reason  that  it  is  only  in  these 
forms  of  action  that  the  goods  themselves  can  be  recovered. 

Wbit  of  Riplevin  should  Contain  suca  a  Dbsobiption  of  thb  Goods, 
on  its  face,  as  would  enable  the  sheriff,  with  reasonable  certainty,  to  dis- 
tinguish them  from  other  property  of  a  like  nature;  and  it  should  state 
not  only  the  towuship  in  which  the  property  was  alleged  to  have  been 
detained,  but  the  particular  plicc  in  the  township,  when  the  description 
of  the  place  is  necessary  to  identify  and  describe  the  property  to  be 
replevied. 

Dbfeot  in  Wbit  of  Replevin  mitst  be  Taken  Advantage  of  by  special 
demurrer,  as  the  description  would  be  held  sufficient  after  verdict;  it 
would  also  be  deemed  sufficient  if  the  defendant  had  avowed  or  pleaded 
property  in  himself,  as  there  would  then  be  no  controversy  between  the 
parties  as  to  what  the  goods  were. 

Oasb  reseTved  from  the  Oakland  oiroiiit  oourt.  The  opinion 
itates  the  case. 

Jf.  L,  Brake,  for  the  plaintiff. 

Wisner  and  Hosmer,  contra. 

By  Court,  Whipple,  J.  The  only  qnestion  presented  in  the 
case,  is  whether  the  decLvration  contains  a  sufBcient  description 
of  the  property  replevied.  The  action,  it  is  to  be  observed,  is 
for  the  wrongful  detention  of  ''  a  quantity  of  com  (consisting  of 
about  two  hundred  bushels),  and  a  quantity  of  rye  (consisting  of 
about  one  hundred  bushels)." 

It  is  well  settled  that  in  actions  for  a  tort  it  is  not,  in  general, 
Budicient  to  allege  that  the  defendant  injured  or  took  divers  goods 
a«xil  chattels  of  the  plaintiff  without  giving  a  description  of  them; 
and  that  more  particularity  is  necessary  in  replevin  and  detinue^ 
for  the  reason  it  is  only  in  these  forms  of  action  that  the  goodn 
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ihemselyes  can  be  reoorefed:  1  Chit  PI.  877«  ed.  of  1844.  Blaok- 
flrtone  saySy  that  in  detinne,  it  is  neoeseary  to  ascertain  the  thing 
detained  in  each  a  manner  as  that  it  may  be  specifically  known 
and  recoTend:  therefore,  it  oonld  not  be  brought  for  money  or 
com  unless  it  be  in  a  sack  or  bag,  for  then  it  may  be  distinguish- 
ably  marked:  8  Bl.  Com.  162.  The  same  reasoning  applies  with 
equal  force  to  the  present  action.  The  writ  should,  on  its  face, 
contain  such  a  description  of  the  goods,  as  would  enable  the 
sheriff,  with  reasonable  certainty,  to  distinguish  them  from  other 
property  of  a  like  nature.  The  com  and  rye  is  alleged  to  haye 
been  wrongfully  detained  in  the  township  of  Waterf ord  in  the 
county  of  Oakland.  With  such  a  description,  the  sheriff  would 
have  had  some  difficulty  in  executing  his  writ.  It  was  the^duiy 
of  the  plaintiff,  not  only  to  state  the  township  in  which  the 
property  was  alleged  to  have  been  detained,  but  the  particular 
place  in  the  township;  with  such  further  description  as  would 
have  enabled  the  sheriff  to  distinguish  the  com  and  rye  for  which 
the  action  was  brought,  from  other  grain  of  a  like  kind:  as,  for 
instance,  by  stating  that  it  was  in  a  particular  bam,  or  mill,  or 
granaiy,  or  that  it  was  in  sacks,  or  bags,  or  barrels,  situated  in 
a  particular  place.  With  such  a  description,  the  thing  detained 
is  specifically  known,  and  the  officer  guided  in  the  discharge  of 
his  duty. 

Certainty  of  description  is  also  necessaiy  to  enable  the  court, 
if  necessary,  to  award  a  return  of  the  property,  which  could  not 
be  done,  if  perchance  the  sheriff  should  have  taken  grain  not 
the  subject  of  controversy  between  the  parties,  in  consequence 
of  the  insufficiency  of  the  description.  It  is  not  intended  to  be 
understood  that  the  particular  place  in  a  township  in  which 
property  is  alleged  to  be  unlawfully  detained,  should  in  all  cases 
be  stated;  but  only  when  the  description  of  the  place  is  neces- 
saiy to  identify  and  describe  the  property  to  be  replevied.  In 
the  case  of  De  WiU  v.  Morris  db  Plait,  13  Wend.  496,  the  prop- 
erty was  described  as  follows:  ''Goods  and  chattels,  to  wit: 
about  four  hundred  tons  of  iron  ore,  commonly  called  bog  ore.*' 
In  that  case  the  court  held  the  writ  defective,  in  not  being  more 
specific  in  the  description  of  the  chattels  to  be  taken,  and  that 
the  sheriff  should  have  refused  to  execute  it.  It  is  admitted  that 
the  defect  must  be  taken  advantage  of  by  special  demurrer,  as 
the  description  would  be  held  sufficient  after  verdict.  It  would 
also  be  deemed  sufficient  if  the  defendant  had  avowed  or  pleaded 
properly  in  himself,  as  there  would  then  be  no  controversy 
between  the  parties  as  to  what  the  goods  were.     The  sheriff  in 
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this  case  ahonld  haye  refased  to  execute  the  writ;  haTing  exe« 
•oated  it,  howeTer,  constitates  no  reaaon  for  the  yexy  general 
-deeoription  of  the  properfy  contained  in  the  declaration. 

The  demnner  in  this  case  is  well  taken,  and  it  must  be  ao 
certified. 

Certified  accordingly. 

DESOBiFTXoy  ur  Bbflbvin,  SmrnoBNOT  or.— In  replevin,  the  deokiatlaa 
jihoald  oontatn  a  deecription  and  enumention  of  all  the  artlolM  taken  or 
intended  to  be  replevied.  The  strictness  of  the  old  rnle  on  thissabject  Is  now 
somewhat  modified,  and  it  is  held  that  certainty,  to  a  general  intent,  Is  snffi* 
-cient,  particalarly  after  yerdict:  Monis  on  Itq>leTin,  131;  4  Bac  Abr.  887f 
tit  Beplevin,  H.  The  writ  mnst  specify  the  goods  and  chattels  to  be  replevied, 
•or  it  may  be  quashed  even  after  an  appearance  has  been  entered:  Sneddoer 
T.  QMt,  6  Halst.  179;  and  a  description  in  the  affidavit  annexed  to  the  writ 
is  not  Bofflcient:  Patenon  v.  PcuneU^  38  Mich.  607.  The  rule  formerly  was 
TBry  strict  Thus,  in  Pope  v.  TiUman,  1  Moore,  386;  a  0.,  7  Taunt  642,  it 
was  held  that  the  declaration  for  taking  goods  must  state  the  deecription, 
value,  and  number  of  the  goods  with  certainty,  and  that  a  declaration  alleging 
that  the  defendant  "  took  divers  goods  and  chattels  of  the  plaintiff  of  the 
value  of  fifty  pounds,  and  injuriously  detained  them,*'  was  insufficient;  and 
in  Moore  v.  Clypaam,  Aleyn,  32,  a  declaration  for  one  hundred  ewes  and 
wethers  was  regarded  as  insufficient  for  uncertainty  because  it  did  not  state 
how  many  ewes  and  how  many  wethers;  so  also  in  Littleton's  reports,  p.  37,  a 
•declaration  for  grain,  alleging  it  to  be  taken  in  several  places,  was  held  bad 
because  it  could  not  all  be  taken  in  several  places,  and  the  amount  in  each 
place  should  be  stated.  But  the  strictness  of  the  rule  formerly  prevailing  has 
been  greatly  relaxed:  Bac.  Abr.,  mipra;  Root  v.  Woodrt^f,  6  Hill,  41S. 

In  the  following  cases,  the  declarations  were  held  sufficient:  a  description  of 
the  property  as  "two  yearlings,  red  and  white  in  color:"  KeUo  v.  SaxtoHf  40 
Mich.  666;  or  as  "six  oxen:"  FarweU  v.  Fox^  18  Id.  166;  or  as  "fourteen 
skimmers  and  ladles,"  without  saying  how  many  of  each:  Bourn  v.  Jfat^otre, 
2  Stra.  1016;  or  as  "  one  crib  of  com,  said  crib  being  the  north  crib  of  three 
eribs  situated  south  of  the  house:"  SmUh  v.  Stanford^  62  Ind.  392;  or  as  "  ona 
white  shoat  of  the  value  of  fourteen  dollars:"  OnaiaU  v.  Ream,  30  Id.  259;  or 
for  "a  box  of  skin  and  furs  marked  J.  Windoes,  Logansport,  Indiana:" 
Minchrod  v.  Windoee,  29  Id.  288;  or  as  "a  certain  storehouse,  warehouse,  and 
the  goods  therein  contained,  being  the  store  in  Council  Bluffs,  known  and 
designated  as  the  store  of  your  petitioner:"  Ellsworth  v.  Henshall,  4  G.  Greene, 
417;  or  as  "  goods,  stock,  and  fixtures  in  store  at  Johnston,  at  a  place  called 
Dry  Dock,  occupied  by  said  Leach  [the  defendant],  of  the  value  of  eight  hun- 
dred dollus,  and  books  of  accouut  and  evidence  of  indebtedness  of  persons  to 
said  Leach,  of  the  value  of  fifty  dollars:"  Waidron  v.  Leach,  9  B.  I.  688;  or  as 
''goods  and  chatteU  of  him  the  said  plaintiff,  to  vnt,  two  carriages  and  two 
horses,  of  the  value  of  seven  hundred  dollars:"  Ruch  v.  Morrie,  28  Pa.  St  245) 
but  if  a  plaintiff  describe  the  property  as  two  bay  horses  and  the  proof  shows 
one  of  them  was  a  sorrel,  the  variance  is  fatal:  Taylor  v.  Riddle,  35  HI.  567. 
In  replevin  for  several  articles  it  is  not  necessary  to  state  the  separate  valna 
<of  each  article,  but  only  the  value  of  the  whole:  Root  v.  Woodrt^,  6  Hill,  418; 
nor  in  replevin  for  property  taken  in  execution  and  claimed  as  exempt,  is  it 
necessary  to  specifically  set  out  the  character  of  the  property  in  the  dedaca- 
iion  BO  as  to  show  the  exemption:  Elliott  v.  WhUtnore,  5  Mich.  532.    In  Oard* 
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ner  ▼.  Hun^hreyt  10  Johns.  53»  it  was  aaid  that  the  deblaratfon  must  state  a 
place  certain  within  the  Tillage  or  town;  and  inSeadsr.  ffauie^  Hohart,  16» 
the  same  principle  was  held.  In  Amuirong  v.  Lawler,  37  Conn.  177»  the 
eomrt  said  that  the  anthoritiee  seemed  to  require  that  in  a  declaration  in  re- 
plevin for  property  distrained  for  rent,  the  particnlar  place  where  the  prop* 
ertj  was  taAcen  should  he  alleged,  as  well  as  the  town;  hut  that  the  reason  for 
this  mle  was  not  satisfactory  and  it  should  not  he  extended;  and  held  that  a 
declaration  for  catUe  impounded,  all^^g  the  town  where  they  were  taken, 
was  sufficient.  A  defectiye  declaration  in  replevin  must  he  taken  advantage 
of,  otherwise  it  will  be  cured  by  a  verdict:  WUdon  v.  Gray,  8  Watts,  25;  War' 
ner  v.  Aughenbaugk,  15  Serg.  &  B.  9;  Beade  v.  Hawke^  Hobart,  16;  thus  a 
declaration  describing  one  of  the  articles  as  a  lot  of  sundries,  is  good  after 
verdict  when  the  defendant  has  claimed  the  property  and  gone  to  trial  on 
that  plea,  though  the  declaration  would  undoubtedly  be  bad  on  demurrert 
Warner  v.  Aughenbaugh,  tupra;  so  also  a  defective  description  will  be  cured 
by  a  pleading  oyer:  Gardner  v.  Humphrey,  10  Johns.  53;  Reade  v.  Hawie^ 
mipra;  or  an  avowry  justifying  the  taking  of  the  goods  and  chattels  even 
though  the  avowry  be  a  bad  plea:  Banh  v.  AngeU^  8  Nev.  ft  P.  94.  In 
FaruftU  v.  Foa^  18  Mich.  166,  mpra^  where  a  description  of  the  property 
as  six  oxen  was  held  sufficient,  the  court  referred  to  the  principal  case,  and 
said:  '*  Since  the  case  of  Stevem  v.  Oaman,  1  Id.  92;  a  very  strict  practice  has 
prevailed  in  this  state  regarding  the  description  of  property  in  replevin  suits, 
and  we  were  at  first  not  disposed  to  unsettle  the  practice  by  going  back  to  thai 
which  prevailed  before.  A  little  reflection,  however,  has  satisfied  us  that  the 
rule,  as  generally  understood,  is  needlessly  stringent;  and  that  no  good  pur* 
pose  Ib  subserved  by  requiring  a  more  particular  description  than  has  been 
given  in  this  case.  The  case  of  Stevens  v.  Oaman  is  authority  only  for  holding 
that,  in  replevin  for  grain  or  other  chattels  defined  by  measurement,  a  de- 
scription indefinite  in  point  of  quantity,  and  not  otherwise  made  certain,  is 
fatflJly  defective.  The  present  case  does  not  fall  within  that  ruling.  What 
the  court  say  concerning  the  necessity  of  the  writ  containing  such  descrip- 
tion of  the  goods  as  will  enable  the  officer  to  distinguish  them  from  other 
property  of  a  like  nature,  has  reference  to  the  indefiniteness  there  appearing, 
and  can  be  applied  to  cases  like  the  present,  only  so  far  as  the  supposed 
defect  in  the  description  produces  a  similar  difficulty  of  identification.  ** 
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p.  HxcmoAiTt  187.] 

IVBiOKiauiT  TOR  PEBJiTBT  MUST  Show  ON  ITS  Faob  that  the  false  allegatloq 
was  material  to  the  matter  in  question,  for,  if  it  be  of  no  importsnoe, 
though  false,  it  will  not  be  perjury,  for,  as  it  does  not  concern  the  issue, 
it  is  extrajudicial  in  this  respect;  and  it  must  be  averred  to  be  matiftrial, 
or  it  must  clearly  appear  to  be  so  from  the  statements  alleged  to  be  false. 

ICatebialitt  ov  Falsi  Allsoatioh  is  not  Sujtioixntlt  Avxbbxd  nr  In* 
I>I0XMBNT  for  perjury,  by  an  averment  that  "it  became  and  was  material 
to  ascertain  the  truth  of  the  matter  hereinafter  all^^  to  have  been 
sworn  to,"  immediately  preceding  the  statement  of  the  matters  alleged 
to  have  been  falsely  sworn  to. 
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IwHDPiDO  IN  IiTDicniKNT  voR  PeIuu&t  18  Bad,  when  there  Is  nothing  pre^ 

Tioady  stsfted  to  which  it  can  refer. 
BvLn  Rboulattkq  Modk  in  Which  iKDictMximi  fob  Pebjubt  abb  to  bs 

Fbamkd  are  not  changed  hy  the  revised  etatnte  of  1838,  p.  890;  il* 

though  this  etatate  embraces  cases  which  were  not  before  embraoed  by 

the  Uw. 

iBDiomBNT  for  peijuiy.  Defendant  was  foond  gniltyy  and 
moved  for  an  arrest  of  judgment.  Oase  was  reserved  bj  the 
court.    The  facts  axe  sufficiently  stated  in  the  opinion. 

H,  N.  Walker ^  aUomey  general,  for  the  people. 

Joy,  for  the  defendant. 

By  Court,  Wmo,  J.  It  is  alleged,  among  other  reasons  in 
arrest  of  judgment,  that  there  is  no  sufficient  ayerment  of  the 
materialiiy  of  the  alleged  false  testimony  or  matter  falsely  sworn 
\o  by  the  defendant,  to  the  question  or  matter  which  was  the 
subject  of  inquiiy  before  the  justice.  The  indictment  alleges, 
in  substance,  that  a  complaint  was  made  against  one  Allen 
Boyce,  charging  him  with  having  stolen  a  bay  horse  and  one 
mule,  the  property  of  one  Benjamin  L.  Collier  (the  defendant); 
and  that  the  matter  came  on  to  be  heard  and  determined,  and 
that  the  defendant  was  in  due  form  of  law  sworn  as  a  witness. 
There  is  then  inserted  in  the  indictment  the  following  averment: 
"And  then  and  there  upon  the  hearing  of  the  said  complaint,  it 
became  and  was  material  to  ascertain  the  truth  of  the  matter 
hereinafter  alleged  to  have  been  sworn  to  and  stated  by  the  said 
Benjamin  L.  Collier,  upon  his  oath."  This  averment  is  inserted 
in  both  counts  of  the  indictment,  immediately  preceding  the 
statement  of  the  matters  alleged  to  have  been  falsely  sworn  to; 
and  this  is  the  only  averment  to  be  found  in  either  count,  in  re- 
lation to  the  materiality  of  the  evidence  given  by  defendant  to 
the  matter  pending  and  in  question  before  the  justice. 

It  is  a  well-settled  rule,  that  it  must  appear  on  the  face  of  the 
indictment  that  the  false  allegation  was  material  to  the  matter  in 
question;  for  if  it  be  of  no  importance,  though  false,  it  will  not 
be  perjury;  for,  as  it  does  not  concern  the  issue,  it  is  extrajudi- 
cial in  this  respect:  2  Chit.  Cr.  L.  805.  If  it  must  be  material» 
it  must  be  averred  to  be  so,  or  it  must  clearly  appear  to  be  so 
from  the  statements  alleged  to  be  false.  In  stating  the  question 
which  is  averred  to  be  material,  it  is  proper  to  mention  the  cir- 
cumstances, which  must  afterwards  be  connected  with  the  terms 
of  the  defendant's  oath,  in  order  to  assign  perjury  upon  that 
meaning.  The  usual  form,  when  an  express  allegation  of  ma- 
teriality is  made  is,  that  it  became  a  material  question  whether 
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Bach  a  thing  happened  or  existed*  In  this  case  it  might  haye 
been,  whether  a  certain  bill  of  sale,  executed  by  Boyce  to  Collier, 
was  executed  for  such  and  such  purpofles;  whether  by  it  a  certain 
horse  was  conveyed  or  sold  to  Colliery  and  whether  he  had  said 
so  and  so  about  it.  The  nmteriality  of  the  question  must  be 
raised  by  the  issue,  and  must  haye  existed  at  the  time  the  inquixy 
is  entered  upon  and  before  the  witness  giyes  his  eyidence.  GRie 
supposition  of  the  count  is,  that  the  eyidence  is  false;  therefore^ 
if  the  defendant  be  guilty,  his  allegations  had  no  foundation  in 
fact;  nor  does  it  appear,  even  in  suggestion,  till  he  gaye  his  eyi- 
dence;  and  when  he  had  given  his  evidence,  it  became  matierial 
to  ascertain  the  truth  of  what  he  had  stated;  but  it  is  not  stated 
th{\t  he  gave  any  evidence  after  it  became  material.  In  the  case 
of  Begina  v.  OoodfeUow,  1  Car.  &  M.  669;  S.  C,  41  Eng.  Com. 
L.  niO,  the  indictment  contained  the  same  averment.  The  court 
sayri:  ''As  to  the  allegation  of  materialitgr^  I  am  of  the  opinion  that 
the  allegation  is  clearly  bad.  It  seems  to  me  it  is  quite  absurd 
to  say,  it  became  material  to  ascertain  the  truth  of  what  the  wit- 
ness stated;  the  witness'  statement  itself  must  be  given  to  as- 
certain the  truth  of  something  which  has  become  material  to  the 
inquizy  before  the  statement  has  been  made.'' 

It  is  then  stated  in  the  indictment,  that  the  defendant  **  did 
depose  and  give  in  evidence  to  the  effect  following,  that  is  to 
say,  that  he,  the  said  Benjamin  L.  Collier,  did  not,  in  conver- 
sation with  one  Charles  Boyce,  tell  him,  the  said  Charles  Boyce, 
that  bill  of  sale  [referring  to  a  bill  of  sale  executed  by  the  said 
Allen  Boyce  to  the  said  Benjamin  L.  Collier,  then  and  there 
produced,  and  proved  and  read  in  evidence,  before  the  said 
John  Ganow,  as  such  justice  of  the  peace,  on  the  hearing  of  the 
matter  of  the  said  complaint,  and  which,  amongst  other  things, 
purported  to  convey  from  the  said  Allen  Boyce  to  the  said  Ben- 
jamin L.  Collier  the  goods  and  chattels  alleged  to  have  been 
stolen  in  the  said  complaint]  was  intended  as  a  collateral  secur- 
ily  for  the  payment  of  the  amount  the  said  Allen  Boyce  was  in- 
debted to  him,"  etc. 

The  subject-matter  of  the  bill  of  sale  is  introduced  into  the 
second  count  in  the  same  way,  and  all  the  evidence  of  defendant* 
is  stated  to  have  been  in  reference  to  it.  There  is  no  prefatory 
statement  to  which  it  refers.  The  innuendo  embraces  all  that  is 
stated  in  the  indictment  in  relation  to  Collier's  interest  in  or 
title  to  the  horse.  All  his  evidence  relates  to  the  validity  of  the 
bill  of  sale,  when  executed,  what  he  had  afterwards  said  con- 
oeming  it,  and  what  was  intended  by  it.    This  is  the  first  time 
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the  bin  of  sale  is  mentioned  in  the  indictmeni— nothing  is 
previously  said  in  relation  to  its  materialily  to  the  question  to 
be  determined  by  the  justice.  But  for  the  innuendo,  it  would 
not  appear  that  it  related  to  a  horse.  Can  the  innuendo  haye 
the  effect  which  is  claimed  for  it?  Mr.  Chitty  explains  the 
office  of  an  innuendo,  as  follows:  ''It  is  a  mode  of  explaining 
some  matter  clearly  expressed;  it  serves  to  point  out  when  there 
is  precedent  matter,  but  can  neyer  introduce  a  new  charge;  it 
may  elucidate  what  is  already  averred,  but  can  not  add  to,  or 
enlarge  or  alter  its  sense;  and,  therefore,  if  it  be  intended  to 
explain  anything,  the  matter  must  first  be  put  upon  the  record 
for  it  to  explain.  Thus  the  words,  he  has  burned  my  bam,  can 
not,  by  innuendo,  be  taken  to  be  a  bam  full  of  com;  but,  if  it 
had  been  stated  before,  by  way  of  inducement,  that  the  owner 
had  a  bam  full  of  com,  and  then  the  innuendo  had  referred  to  it 
as  such,  the  meaning  would  have  been  complete:"  9  Chit.  Cr.  L. 
810.  So  in  this  case,  if  the  subject-matter  of  the  bill  of  sale  had 
been  set  out  in  the  prefatory  part  of  the  indictment,  and  it  had 
been  averred  that  it  became  matiflrial  to  ascertain,  etc.,  and  thus 
made  it  proper  to  refer  to  it,  it  might  have  been  done  l>y  innu- 
endo. We  think  the  innuendo  bad.  There  is  nothing  previ- 
ously stated  to  which  it  can  refer.  We  have  seen  it  can  not 
add  a  new  charge  as  in  this  case.  Here  the  nature  of  the  bill 
of  sale,  its  substance,  its  effect,  and  bearing  upon  the  case  be- 
fore  the  court,  is  all  contained  in  the  innuendo.  Without  the 
explanation  afforded  by  it,  the  evidence  of  Collier  would  be  un- 
intelligible; and  therefore,  as  some  use  is  made  of  the  innuendo* 
which  is  imperfect,  it  can  not  be  rejected  as  surplusage:  Id. 
810,  811;  Bex  t.  Griepey  1  Ld.  Baym.  256. 

It  does  not  appear  from  the  indictment,  that  the  evidence  was 
giyen  by  defendant  on  a  cross-examination,  and  we  can  not,  in 
a  case  like  this,  infer  that  it  vras:  as  all  the  facts  neoeesaxy  to 
show  its  materialily  must  appear  upon  the  &oe  of  the  indict- 
ment. The  whole  of  the  evidence  giyen  by  the  defendant  re- 
lates to  matters  (so  far  as  appears)  collateral  to  the  question 
before  the  court,  which  vras  whether  Boyce  had  stolen  defend- 
.  ant's  horse,  and  not  in  relation  to  a  bill  of  sale,  which  does  not 
appear  to  have  any  connection  with  or  relate  to  a  horse.  The 
defendant  is  not  charged  with  having  testified  in  relation  to  a 
horse;  his  evidence  is  confined  to  a  bill  of  sale,  and  what  he 
has  or  has  not  said  about  it  to  different  persons.  And  even  if  it 
was  ayerred  that  the  evidence  was  given  upon  a  cross-examina- 
tion—as it  appears  to  relate  to  a  collateral  matter*  it  could  not 
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lay  the  foundation  for  an  impeachment,  and  thexefoxe,  it  oonld 
not  be  material  in  tbia  respect:  1  Stark.  Et.  164.  The  attorney 
general  refers  to  the  revised  statutes  of  1888,  page  689,  and,  as 
I  understand  him,  insists  that  it  changes  the  rule  in  relation  to 
the  materiality  of  the  testimony  to  the  matter  in  question  be- 
fore the  court;  but  the  statute  does  not  make  that  perjuiy  which 
is  not  material  to  the  issue.  The  statute  says^  if  any  person, 
of  whom  an  oath  shall  be  required  by  law,  shall  willfully  swear 
falsely  in  regard  to  any  matter  or  tbing,  respecting  which  such 
oath  is  authorized  or  required,  he  shall  be  guilly  of  perjury. 
This  statute  embraces  cases  which  before  were  not  embraced  1^ 
law,  but  it  does  not  in  any  way  change  the  rules  regulating  the 
mode  in  which  indictments  for  perjuiy  are  to  be  framed. 

The  result  of  our  examination  of  tills  case  is,  that  the  aver- 
ment referred  to  is  not  well  made;  that  the  innuendo  stated 
above  is  improper,  and  not  in  conformity  to  the  rules  of 
pleading  in  such  cases;  and  that,  in  the  absence  of  the  aver» 
ment  and  the  innuendo,  the  materiality  of  the  testimony  of 
defendant,  upon  which  perjuiy  is  assigned,  is  in  no  wise  appax^ 
ent  from  any  other  portion  of  the  indictment;  and,  therefore, 
that  the  indictment  is  bad,  and  will  not  sustain  a  conviction, 
and  judgment  must  be  arrested.  We  do  not  deem  it  necessary 
to  notice  the  other  objections.  Let  it  be  certified  to  the  circuit 
oourt  of  the  county  of  Jackson,  in  which  said  case  is  now  pend- 
ing, that  the  law  of  the  case  is  with  the  defendant  itpon  the 
point  submitted  and  noticed  by  this'ooorL 

Oertified  accordingly. 


What  OoosEnuTB  Puumn  Sae  CbipMlsp  v.  Asli^  84  i^m.  Dta  111^ 
note  Nieniqg  to  pnvloas  caiM  fai  thlsserifls. 

iKBwnoMT  lOB  Tmbjukt,  What  ktot  Sxazii  See  UidkdSkttmr,  Jtfbr- 
41  Am.  Dm.  284|  Chmpmderr.  SkKk, 84  Id.  118|  BupMkmr.  IfmmB, 
I  Id.  881t  ataie  r.  Simi,  8  Id.  Caft  Oimmtnmnn  r.  JU^fU,  7  H  T^BkHB 
▼•  if— i/bwf,  17  Id.  OJS, 
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HABRraoTON  V.  O'Reillt  bt  al. 

[9  BVJOnS  AMD  MAMWiTJi,  210.] 

SzlounoN  BsABiNO  Testb  after  Death  of  the  BimnuBT  11101111  te 
quashed  on  motion  of  the  repretentatiTe  of  judgment  debtor  or  of  one  la 
privity  with  him. 

BuuuxioN  AVTEB  Death  OF  DEnNBAKT  Ib  not  Toid  but  ToidaUe^  and  m 
■tranger  pnrdhaaing  under  anch  execution  will  be  proteofced* 

BZEOUnONS  ARE  UKDER  THE  COWTBOL  OF  THE  COUBT  Until  aalt  UadflT  tiUMi 

and  if  improvidently  iaaued  ahould  be  recalled  or  quashed. 

Ebbob  from  the  Holmes  counly  dzoait  court.  The  opinion 
states  the  fiicts. 

Brooke,  for  the  plaintiff  in  error. 

TT.  R.  MUea,  for  the  defendants  in  error. 

By  Court,  Clayton,  J.  The  appellees  obtained  a  judgment 
against  one  Wadlington,  in  January,  1838,  and  in  April,  there- 
after, Solomon  West  likewise  obtained  judgment  against  hinu 
On  this  latter  judgment  execution  issued,  under  which  the  ap- 
pellant Harrington  purchased  the  slave  in  controyersjy  in  April, 
1839.  The  defendant  in  the  executions,  Wadlington,  died  in 
1841,  and  no  administration  was  granted  on  his  estate.  I& 
October,  1814,  the  appellees  caused  an  execution  to  be  issued 
on  their  judgment,  without  any  previous  process  to  reviye  it, 
and  the  sLave  in  controversy  was  seized  under  it.  Harrington 
bad  been  in  the  peaceable  possession  of  the  slave,  from  the  tims 
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of  his  purchase  in  1839^  and  this  proceeding  mm  institated  to 
tiy  the  right  of  property.  The  yerdict  and  judgment  below 
were  in  faror  of  the  appellees. 

The  first  error  assigned  is,  that  the  court  refused  to  qnash 
the  execution  of  O'Reilly  upon  the  motion  of  Harrington,  and 
improperly  admitted  it  as  eyidence.  It  has  been  settled  by  this 
court,  that  an  execution,  the  teste  of  ivhich  bears  date  after  the 
death  of  the  defendant,  should  be  quashed  upon  motion :  Davi8  y • 
Edm,  3  Smed.  &  M.  1.  But  the  usual  language  of  the  books 
is,  that  this  can  only  be  done  by  the  party,  or  his  representatiye. 
The  question  generally  aUses,  when  a  sale  has  already  taken  place, 
and  where  the  contest  is  between  the  purchaser  at  the  sale,  and 
some  other  person,  in  regard  to  the  properijy.  In  such  case  the 
courts  haye  uniformly  decided  that  the  execution  is  not  yoid, 
but  yoidable,  and  refused  to  set  aside  a  sale  under  it,  made  at  a 
time  when  the  execution  was  yalid.  The  execution  is  yalid, 
until  ayoided,  and  a  stranger  who  purchases  under  it,  wiU  be 
protected.  His  rights  are  not  to  be  affected  by  subsequent  acts, 
oyer  which  he  had  no  control:  Woodcock  y.  Bennet,  1  Cow.  737 
[13  Am.  Dec.  668];  Jacle8<m  y.  Bobins,  16  Johns.  637;  State,  Use 
ofjordariy  y.  Fool,  6  Ired.  288.  This  reasoning  has  no  applica- 
tion to  the  case  before  this  court.  There  is  no  purchaser  under 
the  execution,  whqse  rights  are  inyolyed.  Executions,  until  a  sale 
under  them,  when  new  interests  accrue,  are  always  under  the 
control  of  the  court  from  which  they  emanate.  If  improyidentiy 
issued,  they  should  be  recalled  or  quashed.  The  process  of  the 
courts  should  not  be  employed,  except  in  cases  authorized  by 
law;  and  courts  should  preyent  any  abuse  of  their  process, 
wheneyer  it  can  be  done  without  prejudice  to  interests  lawfully 
acquired  under  it.  In  this  yiew  of  the  law,  the  execution  in 
this  case  being  erroneous  and  yoidable,  ought  to  haye  been 
quashed.  It  was  not  consiunmated  by  sale,  and  no  injury 
could  arise  from  stopping  an  unauthorized  proceeding. 

If  the  motion  to  quash  had  been  made  by  the  administrator 
of  Wadlington,  there  could  haye  been  no  doubt.  But  Harring- 
ton, as  the  purchaser  of  Wadlington's  interest,  stood  in  priyily 
of  estate  with  him  to  the  extent  of  that  interest.  When  it  is 
attempted  to  take  away  his  rights  by  an  execution  against  Wad- 
lington, as  to  the  plaintiff  in  tiie  cause,  he  ought  to  be  permitted 
to  interpose  any  obstacles  which  the  representatiye  of  Wadling- 
ton could  do.  We  think,  therefore,  the  execution  should  haye 
been  quashed,  upon  the  motion;  and  the  determination  of  this 

point,  makes  the  decision  of  the  others  unnecessary.    If  the  eix« 
Ajf  Dxo.  yoL.  ZLym-45 
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eoution  had  been  qnaahed,  of  ooorae  it  oonld  not  have  been  en- 
denoe  infaTor  of  the  plaintifFinthe  ezeoation.  Itivae  ttiexefove 
improperly  admitted. 

The  judgment  is  reversed,  and  the  cause  remanded  for  farther 
proceedings. 

Eziounoir  Issusd  Aim  Dkath  or  DxnainAiiT:  Sae  ffanmm  t.  Bama^ 
Lesteu,  22  Am.  0eo.  822,  and  note  328,  when  other  oMes  in  this  Mriee  ara 
collected;  CoUhigtworth  ▼.  ffom^  24  Id.  763,  and  note  761;  Sumingen  ▼• 
Eberiiuf  Adm'r,  88  Id.  465;  Jonei  ▼.  Jome^t  18  Id.  827.  Qnadiing  an  exeea- 
tion  ixregnlarly  iamed  doea  not  invalidate  a  nle  previously  made  nnder  ilt 
awv.JVe2Km,lffId.8e. 


MaHOBNEB  V.  HOOB  EI  AL. 

[9  Skkdm  Ajn>  MabHiall,  9A7.J 

Law  or  thx  BoMicfiLa  as  to  Tsstambnts  and  Suoassnoir  gBoeraUy  pre* 

vaik,  bat  it  is  through  oomity  only,  and  the  role  is  not  nnivenal  in  its 

application. 
Bulb  or  Ck:)MiTY,  where  thehe  is  a  Conflict  or  Laws,  can  not  prevail 

so  as  to  allow  a  foreign  law  to  counteract  a  general  prohibitory  lawidiioh 

regulates  the  policy  of  the  state,  or  in  which  all  the  citiaens  of  the'  state 

are  interested. 
OoynjoT  or  Laws. — Owner  domiciled  in  Viiginia  can  not  emancipate 

slaves  in  Mississippi  by  testament,  there  being  a  law  there  to  prevent 

emancipation. 
OovBTS  CAN  NOT  DxoLABB  PoLiOT  czoept  as  it  is  indicated  1^  legislation 

or  resolts  from  the  spirit  and  object  of  the  statates. 
Omnx&al  BsBinnART  Clausb  must  Inolubb  all  the  residue  from  all 

sources,  and  if  the  balance  mentioned  be  confined  to  what  is  left  of  m 

particular  fund,  it  is  special  only. 
Iluoal  Bequest  ob  Devise  Deteats  All  Dependent  Bbquxstb  snb- 

sidiary  to  and  inseparable  from  it,  though  they  might  otherwise  be  valid. 
Unexhausted  Residuum  €k>Es  to  the  Heib  like  undisposed-of  rsal  estate^ 

where  lands  are  devised  upon  trust  for  a  particular  purpose  and  theie  ia 

a  balance  left  or  the  trust  fails. 

Bill  to  vacate  a  particular  provision  of  a  will.  The  facts,  so 
far  as  they  are  necessary  to  an  understanding  of  the  points  in« 
Tolved,  are  stated  in  the  opinion. 

Oeorge  S.  Yerger,  Bvam,  Topp,  and  Dabney,  for  the  appellani. 

Henry  Oray,  Barris,  and  Edrrison^  for  the  appellees. 

By  Court,  Shabket,  C.  J.  The  only  object  of  this  bill  was  to 
Tacate  a  particular  provision  in  the  last  will  and  testament  of 
Kathaniel  H.  Hooe,  by  which  certain  slaves  in  this  state  were  to 
be  removed  to  Africa  to  be  emancipated.    The  testator's  dom« 
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idle  1VB8  in  Yixgiuia^  where  the  will  was  made,  and  where  he 
died.  It  is  contested  only  so  far  as  it  undertakes  to  emancipate 
the  slayes  in  this  state,  and  as  to  one  other  claase  which  directs 
the  sale  of  real  estate  for  the  ptirpose  of  raising  a  fond  for  re* 
moTing  the  slayes  to  Africa,  and  for  paying  them,  on  their 
arriyal  there,  certain  sums  of  money.  The  Talidity  of  this  testa- 
mentary disposition  raises  a  question  on  the  conflict  of  the  laws 
of  Yirginia  and  of  this  state.  The  disposition  of  the  slaves  is 
admitted  to  be  valid  by  the  laws  of  Virginia,  but  it  is  contraxy  to 
a  statute  of  this  state,  passed  in  1842,  prior  to  the  testator's  death, 
which  occurred  in  1844;  the  will  having  been  also  made  in  that 
year.  By  the  tenth  item  of  the  will,  the  testator  declared  that 
he  did  thereby  emancipate  and  set  free,  to  all  intents  and  pur- 
poses, all  his  slaves  in  Virginia  except  those  specifically  devised, 
and  directed  that  those  emancipated  should  be  sent  to  Africa  1^ 
the  executors,  and  their  expenses  paid  out  of  any  money  that 
might  have  accrued  from  the  sale  of  lands,  or  by  the  collection 
of  debts.  He  further  emancipated  and  set  free  all  the  slaves 
which  he  had  loaned  to  William  D.  Hooe;  and  he  further  eman« 
cipated  and  set  free  all  his  slaves  in  Mississippi,  to  be  also  sent 
to  Africa,  as  directed  in  reference  to  his  slaves  in  Virginia.  He 
appointed  five  executors,  three  in  Virginia,  one  in  the  District 
of  Columbia,  and  the  appellant,  Mahorner,  in  this  state. 

The  act  of  1842,  which  is  said  to  be  violated  by  the  above  be* 
quest,  is  in  these  words:  ''  That  hereafter  it  shall  not  be  lawful 
for  any  person,  by  last  vrill  or  testament,  to  make  any  devise  or 
bequest  of  any  slave  or  slaves  for  the  purposes  of  emancipation, 
or  to  direct  that  any  slave  or  slaves  shall  be  removed  from  this 
state  for  the  purposes  of  emancipation  elsewhere:"  Acts  of 
1842,  p.  69,  sec.  11.  The  power  to  make  a  testamentary  pro- 
vision for  the  removal  of  slaves  from  this  state  to  Liberia,  for 
the  purposes  of  emancipation,  prior  to  the  passage  of  this  act, 
was  sustained  by  this  court  in  the  case  of  £o88  v.  Verinerf  6 
How.  (Miss.)  305,  which  was  decided  at  December  term,  1840. 
H  will  be  seen,  by  reference  to  dates,  that  shortly  after  this  de- 
cision was  made,  the  subject  was  taken  up  by  the  legislature, 
and  the  law  changed,  and  a  different  policy  adopted. 

The  chief  ground  relied  on  for  the  appellant  is,  that  as  Vir- 
ginia was  the  place  of  the  testator's  domicile,  the  will  having 
been  also  made  there,  and  as  this  is  a  disposition  of  personal  or 
movable  properly,  valid  by  the  laws  of  Virginia,  the  laws  of 
that  state  must  control  it,  on  the  general  doctrine  that  the  law 
of  the  domicile  must  furnish  the  rule  of  succession,  and  testa- 
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mentfl.  That  this  is  trae  as  a  general  role,  on  pnnoiples  of  com- 
ily  9  is  a  position  which  has  not  been  controTeried.  ^  It  has  been 
recognized  by  this  court,  after  a  Teiy  full  and  thorough  inyesti- 
gatiou,  in  the  case  of  Oarland  t.  BouHin,  2  Smed.  &  M.  617.  In 
that  case,  it  was  decided  that  distribution  of  personal  property 
within  this  state,  would  be  made  according  to  the  laws  of  Vir- 
ginia, the  place  of  the  intestate's  domicile.  But  we  are  now  to 
inquire  whether  this  rule  of  comity  is  one  of  universal  applica- 
tion, and  therefore  to  control  the  present  case,  or  whether  it  is 
not  abolished  by  the  law  of  1842.  It  is  undoubtedly  true,  that 
eyeiy  state  may  regulate  the  transfer  of  property  real  and  personal 
within  its  limits,  either  by  last  will,  or  inter  vivoe^  because  all  prop- 
erty must  be  bound  by  its  laws.  The  neoessaiy  result  of  sover- 
eigniy  is  a  power  to  regulate  and  bind  properly  according  to  pre- 
scribed rules,  not  inconsistent  with  the  fundamental  law  of  the 
state.  This  general  proposition  is  not  denied,  but  the  argument 
pressed  upon  us  is,  that  by  comity  the  law  of  the  domicile  of  the 
owner  is  the  law  of  personal  property  whereyer  it  may  be,  and 
that  this  law  will  prevail  unless  it  be  expressly  excluded  in  terms. 
That  it  is  not  changed  by  implication,  merely  because  it  is  repug- 
nant to  the  laws  of  the  state  in  which  the  property  is  situated,  and 
this  position,  it  is  said,  is  sustained  by  authority.  Pressed  to  the 
extent  to  which  the  counsel  would  carry  it,  the  bequest  could 
be  sustained;  but  this  is  inconsistent  with  the  idea  of  mere  com- 
ity, which  is  an  act  of  courtesy.  Nor  do  the  authorities  go  to 
that  length;  on  the  contrary,  they  establish  a  limit  much  short 
of  it. 

In  administering  foreign  laws,  courts  act  upon  the  presump- 
tion that  they  have  been  tacitly  adopted,  but  this  presumption 
is  only  to  be  indulged  in  the  absence  of  any  law  restraining  or 
denying  their  operation.  And  such  restraint  may  result  as  e£fect- 
ually  from  the  general  scope  and  object  of  a  state  law,  as  from 
prohibitory  language.  The  presumption  must  of  necessity  cease 
when  the  foreign  law  is  in  direct  conflict  with  a  positive  prohib- 
itory law  of  a  state,  regulating  its  policy.  ''In  the  silence  of 
any  positive  rule  (says  Judge  Stoiy)  affirming,  or  denying,  or  re- 
straining the  operation  of  foreign  laws,  courts  of  justice  presume 
the  tacit  adoption  of  them  by  their  own  government,  unless  they 
are  repugnant  to  its  policy,  or  prejudicial  to  its  interests :"  Story's 
Conf .  L.  87,  sec.  88.  What,  then,  if  a  foreign  law  be  contrary 
to  the  policy  of  a  state  ?  It  is  not  to  be  presumed  to  have  been 
adopted  of  course.  And  this  section  of  the  commentator  must 
apply  with  increased  force,  when  state  policy  is  indicated  by  a 
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prohibitoxy  law^  which  has  for  its  object  the  regulation  of  policj 
alone.  Where  such  a  law  exists,  there  is  no  room  for  presump- 
tion; the  state  has  spoken  positively.  And  if  it  be  a  law  of 
property  merely,  without  regard  to  individual  rights,  it  will  ap- 
ply to  iJl  property  within  the  limits  of  the  state,  whether  owned 
by  citizens  or  foreigners. 

This  same  exception  was  yexy  explicitly  recognized  by  the 
supreme  court  in  the  case  of  The  Bank  ofAugxusta  t.  Earle^  18 
Pet.  689.  In  reference  to  contracts.  Chief  Justice  Taney  said: 
''  Courts  of  justice  have  always  expounded  and  executed  them, 
according  to  the  laws  of  the  place  in  which  they  were  made; 
provided  that  law  was  not  repugnant  to  the  laws  or  policy  of 
their  own  coimtiy.  The  comity  thus  extended  to  other  nations, 
is  no  impeachment  of  sovereignty.  It  is  the  volimtary  act  of 
the  nation  by  which  it  is  offered;  and  is  inadmissible  when  con* 
traiy  to  its  policy,  or  prejudicial  to  its  interests."  There  is  no 
difference  between  a  law  of  contracts  and  a  law  of  property;  the 
principles  of  comity  are  the  same  as  applicable  to  both. 

In  the  case  of  Forbes  v.  Cochrane,  2  Bam.  &  Cress.  448,  l£r. 
Justice  Best  said,  it  is  a  maxim  that  the  law  of  comity  can  not 
prevail  in  any  case  where  it  violates  the  law  of  our  own  countiy, 
the  law  of  nature,  or  the  law  of  God.  And  in  the  case  of 
Saul  V.  Hi»  Crediiora,  6  Martin  (N.  S.),  669;  S.  C,  16  Am. 
Pec.  212,  the  court  said,  that  no  nation  will  suffer  the  laws 
of  another  to  interfere  with  her  own  to  the  injuzy  of  her  dti- 
lens.  In  section  26  of  the  Conflict  of  Laws,  Judge  Story 
says:  '*  No  nation  can  be  justly  required  to  yield  up  its  own 
fundamental  policy  and  institutions,  in  favor  of  those  of  another 
nation.  Much  less  can  any  nation  be  required  to  sacrifice 
its  own  interests  in  favor  of  another;  or  to  enforce  doctrines, 
which,  in  a  moral  or  political  view,  are  incompatible  with  its 
own  safety,  or  happiness,  or  conscientious  regard  to  justice  and 
duty.''  And  again,  in  section  472,  when  speaking  of  the  admin- 
istration of  foreign  laws,  in  cases  of  wills  and  testaments,  he 
says:  '*  But  the  discussion  in  which  we  are  engaged  does  not  re- 
spect the  effect  of  any  local  prohibitoxy  laws  over  movable  prop- 
erty within  the  particular  territory;  but  the  general  principles 
which  regulate  the  disposition  of  it,  where  no  such  prohibitory 
laws  exist."  In  the  case  of  Garland  v.  Bowanf  2  Smed.  &  M.  617, 
it  was  said  in  the  decision,  that  "  an  exception  to  the  general 
rule,  as  firmly  settled  as  the  rule  itself,  is,  that  the  international 
law,  or  law  of  comity,  is  not  permitted  to  operate  within  a  state 
to  the  prejudice  of  the  government,  in  opposition  to  its  settled 
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policj  or  to  the  interestB  of  its  citizens/'    As  a  geneml  rale,  a 

contmot,  valid  where  it  is  made,  will  be  enforced  everywhere: 

Stoiy^s  Conf.  L.,  sec.  242.    And  still  the  exception  prevails, 

that  no  nation  is  bound  to  recognize  or  enforce  any  contracts 

which  are  injurious  to  its  own  interests,  or  to  those  of  its  owzi  sub* 

jects:  Id.,  sec.  244;  Whiston  v.  Stodder,  8  Mart  95  [13  Am.  Dec. 

281].    The  reason  would  seem  to  be  even  stronger,  for  holding 

ith&i  property  within  a  state  should  be  subject  in  all  respects  to 

,nts  laws,  where  they  differ  from  the  law  of  the  domicile,  than  it 

;js  in  regard  to  contracts;  as  in  the  one  case  the  laws  operate  on 

rUhe  thing  and  in  the  other  on  the  person. 

The  principle  which  seems  to  be  clearly  established  by  these 
r  authorities  is,  that  no  foreign  law,  by  mere  rule  of  comity,  can 
be  allowed  to  counteract  a  general  prohibitoiy  law,  which  regu- 
'  Jates  the  policy  of  a  state,  or  in  which  all  the  citizens  of  the 
state  are  interested.    With  regard  to  mere  enabling  laws,  or 
laws  which  regulate  successions  in  a  manner  differing  ftmn  the 
law  of  the  domicile,  comity  may  require  that  they  should  yield, 
.  as  nothing  but  individual  rights  are  affected,  which  may  weD  be 
.  held  to  yield  to  the  general  benefits  resulting  from  national  conifty. 
.  Are  there  any  authorities  which  sanction  a  different  condwaoog 
V  and  sustain  counsel  in  the  position  that  foreign  laws  are  not  tbh 
istdoted  e^^cept  by  express  declaration,  or  by  an  intention  plainly 
'wiJaanifestly  embodied  in  the  law?    Section  383  of  the  Conffict 
of  Laws,  is  cited  for  this  purpose;  it  is  in  this  language:  "  It  fol- 
lows as  a  natural  consequence  of  the  rule,  which  we  have  been 
considering  (that  personal  property  has  no  locality),  ftat  the  Imwm 
-of  the  owner's  domicQe  should  in  all  cases  determine  the  vaEdiior 
.of  every  transfer,  alienation,  or  disposition  made  by  the  owner, 
•whether  it  be  inter  vivos  or  post  mortem.     And  this  is  regularly 
'true,  unless  there  is  some  positive  or  customary  law  of  the 
-country  where  they  are  situate,  providing  for  special  cases  (as  is 
sometimes  done),  or,  from  the  nature  of  the  particular  property, 
it  has  a  necessary  implied  locality."    We  understand  the  author 
^s  only  aUuding  to  the  general  rule,  without  regard  to  the  ex- 
eeptions.    And  the  law  "  providing  for  special  cases"  can  be 
understood  to  refer  to  such  cases  as  would  otherwise  be  subject 
to  the  rules  of  comity.    But  it  has  been  shown,  we  think,  that  a 
certain  dass  of  cases  do  not  faU  within  the  customary  range  of 
comity.    For  such  cases,  special  provisiors  are  unnecessary; 
«nd  to  such,  therefore,  the  remarks  of  the  author  can  not  apply. 
We  do  not  understand  him  as  saying  that  the  law  of  the  domicile 
will  in  all  cases  control  the  aUenation  or  disposition  of  movable 
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properly  elsewnere^  for  that  is  contrary  to  what  he  nas  pre- 
vionsly  said. 

The  case  of  Sneed  y.  Bwing,  5  J.  J.  Marsh.  460  [22  Am.  Dec.  41], 
has  also  been  referred  to,  in  which  the  court  used  this  language; 
**  The  rule  is  not  universal,  because  it  is  not  oUi^toiy  on  a 
state  that  withholds  its  assent  to  it."  "  But  the  rule  as  to  the 
law  of  the  domicile  has  generally  obtained,  and  will  apply  where 
it  has  not  been  interdicted."  *' Conceding  that  a  state  may 
rightfully  refuse  to  admit  the  application  within  its  borders  of  a 
public  law  adopted  by  other  states  for  regulating  international 
rights,  still  such  a  selfish  policy  should  not  be  attributed  to  any 
respectable  state,  without  clear  proof  that  it  was  intended." 
If  by  this  language  we  are  to  understand  the  court  as  holding 
that  a  special  and  particular  interdiction  is  necessary  to  exclude 
the  operation  of  the  lex  domicilii,  we  can  not  yield  an  assent  to 
the  proposition.  It  is  probable,  howeyer,  that  the  court  did 
not  intend  to  push  the  doctrine  to  that  extremity^  as  it  was  ad« 
mitted  in  the  outset  that  the  rule  was  not  universal.  We  hold 
that  the  interdiction  may  result  from  general  laws,  declaring 
public  policy,  as  well  as  from  special  laws,  framed  for  that  pur« 
pose.  And  whilst  we  freely  concede  that  in  this  confederacy  of 
states  comity  is  indispensable,  and  should  be  extended  in  the 
most  ample  manner,  yet  it  can  not  be  allowed  to  defeat  the  gen- 
eral policy  of  a  state,  declared  by  the  legislative  authoriiy.  We 
have  nothing  to  say  as  to  the  good  or  bad  policy  of  the  law  of 
1842;  it  is  sufficient  for  us  to  know  that  the  legislature  thought 
it  wise  and  proper.  Courts  in  this  country  have  not  the  power 
to  declare  policy,  except  as  it  may  be  indicated  by  direct  legis- 
lation, or  result  from  the  spirit  and  object  of  statutes.  And 
here  we  would  say  a  word  in  reference  to  an  objection  made  to 
this  law  on  the  ground  of  its  being  contrary  to  the  policy  of  that 
provision  in  the  constitution  which,  at  the  time,  prohibited  the 
introduction  of  slaves  into  this  state.  We  do  not  perceive  any 
such  repugnancy  as  would  avoid  the  law.  It  might  have  been 
good  policy  to  exclude  slaves  (that  provision  has  been  changed); 
and  it  may  also  be  good  policy  to  retain  what  we  have.  At  all 
events  it  was  competent  to  discountenance  emancipation  by  last 
will  and  testament,  by  defeating  the  declared  intention  of  the 
testator,  although  that  intention  was  to  be  consummated  beyond 
the  limits  of  the  state.  A  sovereignty  may  guard  its  policy  by 
imposing  restrictions  on  all  property  within  its  limits.  It  may 
look  to  the  ultimate  destination  of  that  property  abroad;  and  if 
that  destination  be  incompatible  with  the  best  interests  of  the 
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Btate^  the  intention  of  the  testator  may  be  defeated  if  it  has  been 
made  known.  We  accordingly  think  the  law  of  1842  is  a  valid 
prohibition,  paramotint  to  that  rule  of  comiiy,  which,  in  the 
absence  of  such  prohibition,  might  sustain  the  bequest  on  the 
law  of  the  testator's  domicile. 

For  the  appellant  it  is  argued,  howeyer,  that  eren  assuming 
that  clause  of  the  will  which  directs  the  negroes  in  Mississippi 
to  be  emancipated,  to  be  void,  still  the  app^ees,  as  distributees, 
will  not  be  entitied  to  these  negroes,  because  there  is  a  residu- 
ary clause  in  favor  of  the  appellant.  This  position  rests  upon  a 
provision  in  the  tenth  item,  which  is  in  the  follovring  words: 
"  My  executors  to  pay  the  expenses  of  transporting  my  slaves 
to  Africa,  and  paying  them,  are  authorized  to  use  any  money 
that  may  come  to  their  hands  from  the  sale  of  my  lands  herein 
directed  to  be  sold,  or  from  the  collections  of  money  due  me  by 
bond  or  otherwise.  Having  made  ample  provision  for  the  trans- 
portation  and  payment  of  my  slaves  in  Africa,  should  there  be  a 
surplus  left  of  money,  it  may  be  equally  divided  between  Mathias 
Mahomer,  my  executor,  and  John  Teatman,  above  mentioned; 
and  should  there  be  a  deficiency  of  money  to  carry  out  my  de- 
sign of  emancipating  my  slaves,  then  the  slaves  that  may  be 
under  the  care  of  Mathias  Mahomer  may  be  retained  on  my 
cotton  fiums  three  or  four  years,  to  make  up  the  deficienoy  of 
money  lacking.''  This  is  not  a  general  residuary  clause.  TbB 
surplus  spoken  of  is  too  clearly  confined  to  the  residue  of  a  par- 
tioular  fund  to  leave  any  room  for  doubt.  It  was  not  the  resi- 
due of  his  properly,  but  any  surplus  of  money  that  might  have 
accrued  from  the  sale  of  the  land  directed  to  be  sold,  or  from 
debts  due,  after  the  expenses  of  transporting  the  slaves  to  Africa 
had  been  defrayed  out  of  that  particular  fund.  This  is  entirely 
apparent  from  the  context  of  the  eighth  and  tenth  items,  which 
refer  to  one  another,  and  are  to  be  construed  together.  The 
one  provides  the  means,  and  the  other  directs  the  end.  By  the 
eighth  item  the  testator  had  directed  certain  lands  to  be  sold, 
and  the  money  arising  therefrom,  and  all  other  collections  of 
money,  were  to  be  deposited  in  certain  banks  "  for  purposes 
mentioned  in  the  tenth  item;  *'  and  in  this  item  he  appropriates 
the  fund,  and  disposes  of  the  remainder  of  it,  if  any  should  be 
left.  It  would  be  torturing  the  sense  of  the  will  to  convert  this 
into  a  general  residuary  clause.  It  is  not  distinguishable  in 
principle  from  the  cases  of  Omtnanney  v.  Butcher,  Turn.  &  B. 
260,  and  Eastings  v.  Hane,  6  Sim.  67,  in  which  similar  residuary 
dauses  were  held  to  be  special  only.    And  there  is  less  room 
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for  doubt  Hbajx  in  {he  case  of  Luchey  t.  Dykes,  2  Smed*  &  II. 
60y  in-whioh  a  residuazy  danse  was  oon&ied  to  a  particalar 
fand.  On  the  piinoiple  of  JUarm  v.  Mann,  1  Johns.  Oh.  281,  the 
words  used, "  shotdd  there  be  any  surplus  left  of  money/'  would 
pass  nothing  but  money. 

For  the  appellees  it  has  been  contended,  that  as  that  part  of 
the  will  which  provided  for  emancipating  the  slayes  in  KissiB* 
fiippi*  hy  removing  them  to  Africa,  is  void,  all  bequests  de- 
signed for  the  purpose  of  carrying  out  this  object  are  also  void, 
or  at  least  must  fail,  as  mere  secondary  or  subsidiary  disposi- 
tions  for  an  illegal  purpose.  Hence  it  is  said,  the  executor  can 
not  sell  the  land  in  Mississippi,  and  as  «  consequence,  that  Ma- 
homer's  right  to  the  surplus  of  money  to  arise  from  that  sale, 
must  also  be  defeated.  The  general  principle  is,  as  stated,  that 
an  illegal  bequest  or  devise,  defeats  all  dependent  bequests, 
subsidiary  to  and  inseparable  from  it,  which  would  otherwise  be 
valid:  1  Jar.  on  Wills,  206;  Bop.  on  Leg.  116, 186;  Orieves  v. 
Case,  4  Bro.  Oh.  67.  This  results  from  the  fact,  that  oftentimes 
as  the  prixnazy  disposition  fails,  that  which  is  secondary  or  de- 
pendent can  not  be  ascertained.  Or  when  the  law  will  not  per- 
mit the  purpose  to  be  carried  out,  the  fund  appropriated  to  that 
object  must  from  necessity  fall  into  the  general  residuum,  or  go 
to  the  heir.  On  this  principle,  if  the  testator  had  directed  his 
lands  in  Mississippi  to  be  sold,  and  the  proceeds  applied  to  the 
transportation  of  the  Mississippi  slaves,  the  courts  here  might 
interpose  in  favor  of  the  heir.  But  that  is  not  the  case.  The 
proceeds  of  the  sale  of  the  lands  in  Yizginia,  Alabama,  and 
Mississippi,  constitute  a  general  fund  for  the  transportation  and 
the  payment  of  all  his  slaves,  as  well  those  in  Yizginia  as  in 
MiffwiBinppi  It  is  oonoeded,  that  the  slaves  in  Yizginia  may  be 
emancipated,  as  the  testator  has  directed.  If  so,  it  is  imma- 
terial how  much  or  how  little  it  may  require  of  the  fund  which 
is  to  arise  from  the  sale  of  the  lands  to  accomplish  that  object. 
"When  the  courts  of  Yuginia  shall  decide  that  the  will  is  void  in 
regard  to  the  slaves  in  that  state,  then  we  may  interpose.  But 
it  may  torn  out,  that  not  one  half  or  one  fourth  of  the  sum  ap- 
pzojyriated  for  that  purpose  will  be  required;  this  does  not 
affect  the  devise;  it  is  one  of  these  accidental  dronmstanoes 
which  is  calculated  to  swell  the  residuum,  and  operate  in  favor 
of  the  residuazy  legatee  of  that  fund,  precisely  as  a  void  be* 
quest  swells  the  portion  of  the  general  residuazy  legatee  of  per- 
aonal  estate. 

By  the  eighth  item,  the  testator  directed  his  lands  to  be  sold. 
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and  other  moneys  to  be  collected  bj  bis  executors,  *'  for  pur- 
poses mentioned  in  the  tenth  item/'  Now  what  were  the  pur- 
poses in  the  tenth  item  mentioned?  1.  To  paj  the  expenses  of 
transporting  his  slaves  to  Africa,  and  to  pay  thei)i  their  legacies 
when  they  arrived  there.  2.  That  whatever  remained  should 
be  equally  divided  between  Mathias  Mahorner  and  John  Teat- 
man. 

There  is  a  class  of  cases  so  very  much  like  this  that  it  is  neces- 
sary to  advert  to  them  for  the  purpose  of  showing  the  distinc- 
tion. They  contain  this  principle,  that  when  lands  are  devised 
upon  trust  or  for  a  particular  purpose,  and  there  is  an  unex- 
hausted residuum,  as  to  which  no  further  trust  is  declared,  that 
Tesidue  results  to  the  heir  as  real  estate  undisposed  of:  Jar. 
on  Wills,  502.  Judge  Story  says:  "Another  form  in  which  a 
resulting  trust  may  appear,  is  where  there  are  certain  trusts  cre- 
ated, either  by  will  or  deed,  which  fail  in  whole  or  in  part;  or 
which  are  of  such  an  indefinite  nature  that  courts  of  equity  will 
not  cany  them  out;  or  which  are  illegal  in  their  nature  and 
character,  or  which  are  fully  executed,  and  yet  leave  an  unex- 
hausted residuum.  In  all  such  cases  there  will  arise  a  resulting 
trust  to  the  parfy  creating  the  trust,  or  to  his  heirs  and  legal 
representatives,  as  the  case  may  require:  2  Eq.  Jur.,  p.  604,  sec. 
1196.  This  principle  was  very  fully  recognized  in  the  cele- 
brated case  of  Hawley  v.  James,  5  Paige,  318;  S.  0.,  7  Id.  218 
{82  Am.  Dec.  623];  and  it  was  said  if  the  devise  be  good  in  part 
and  bad  in  part,  there  is  a  resulting  trust  in  favor  of  the  heir 
pro  tanto.  To  illustrate  this  principle  by  the  present  case,  the 
testator  directed  the  whole  of  his  lands  to  be  sold,  and  the  fund 
applied  in  emancipating  his  slaves  in  Virginia,  and  also  those 
in  Mississippi.  The  trust  fails  in  part  because  of  its  illegality, 
and  if  the  will  had  been  silent  as  to  any  further  disposition,  of 
course  the  heir  could  claim  so  much  of  the  fund  as  would  have 
been  requisite  to  carry  out  the  illegal  purpose.  But  the  will 
disposes  of  the  residue,  if  there  should  be  any,  and  thus  takes 
the  case  out  of  this  principle.  It  declares  that  if  there  should 
be  any  surplus  of  money,  it  shall  go  to  Mahorner  and  Yeatman. 
The  resulting  trust  in  favor  of  the  heir,  seems  to  depend  upon 
the  silence  of  the  will  as  to  the  residue:  4  Kent's  Com.  806.  Ixl 
the  case  of  King  v.  Denison,  1  Yes.  &  B.  272,  Lord  Eldon  said: 
**  Where,  therefore,  the  whole  legal  estate  is  given  for  the  pur- 
pose of  satisfying  trusts  expressed,  and  those  trusts  do  not,  in 
their  execution,  exhaust  the  whole,  so  much  of  the  beneficial 
interest  as  is  not  exhausted  belongs  to  the  heir.    But  where  the 
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whole  legal  interest  is  given  for  a  partioular  purpose,  with  an 
intention  to  giye  to  the  deyisee  the  beneficial  interest,  if  the 
whole  is  not  ^lansted  bj  that  particular  purpose,  the  surplus 
goes  to  the  devisee,  as  it  is  intended  to  be  given  to  him."  Here 
the  land  was  directed  to  be  sold,  and  the  whole  of  the  fund  di- 
rected to  be  applied  to  a  particular  purpose,  with  an  intention 
io  give  to  the  devisees  the  beneficial  interest,  if  the  whole  was 
not  exhausted  bj  that  particular  purpose.  It  is  manifest  that 
the  testator  intended  that  all  his  real  estate  should  be  sold  and 
•converted  into  money.  This  was  a  conversion  of  the  real  estate 
into  money.  It  is  also  manifest,  that  the  testator  intended  all 
the  money  resulting  from  the  sale,  and  not  consumed  by  the 
trusts,  whether  much  or  little,  should  be  equally  divided  be- 
tween Mahorner  and  Yeatman.  His  intention,  as  far  as  it  is 
consistent  with  law,  must  govern.  He  knew  that  he  was  mak- 
ing an  ample  provision  for  the  trusts,  and  that  there  would  be 
a  fund  left,  and  that  fund  he  disposed  of.  The  language  of  the 
will  justifies  the  construction  that  the  sale  was  directed  with  a 
view,  in  part,  to  a  division  of  the  proceeds  between  the  resid- 
uary legatees  of  that  fund.  If  the  sale  had  been  directed  only 
for  the  purposes  of  the  trust,  why  did  he  direct  any  more  land 
to  be  sold  than  was  necessaiy? 

The  conclusion  is,  that  the  testator  died  intestate  as  to  the 
negroes  in  Mississippi,  and  they  must  go  to  the  distributees. 
But  that  the  devise  of  the  land  to  be  sold,  does  not  fail.  The 
decree  of  the  vice-chancellor  was,  therefore,  wrong  in  declaring 
void  that  provision  in  the  will,  which  directed  the  executors  in 
this  state  to  sell  the  land  situated  here,  and  as  to  the  money  to  be 
raised  from  other  sources,  to  which  extent  it  must  be  reversed. 

Olattok,  J.  I  fully  concur  in  the  opinion  of  the  majority  of 
the  court,  except  as  to  the  part  which  relates  to  the  legacies  and 
expenses  directed  to  be  paid  on  account  of  the  slaves  in  this 
state.  As  the  bequest  in  regard  to  their  emancipation  fails, 
the  fund  provided  to  carry  out  the  testator's  intention  in  that 
particular,  in  my  view,  sinks  into  the  general  residuum  of  his 
estate,  and  does  not  constitute  a  portion  of  that  surplus,  which 
is  directed  specially  to  go  to  Yeatman  and  Mahorner.  This  dif- 
ference, however,  is  as  to  the  application  of  an  acknowledged 
principle;  not  in  relation  to  any  principle  itself.  In  all  other 
respects  the  opinion  has  my  unqualified  assent. 

The  prinoiplA  is  affirmed  in  Weib  ▼.  fTeZb,  d6  liin.  088|  tb«t  where 
ihere  ie  e  ooofiiot  ol  kwe,  the  role  ol  oomity  wiU  not  be  permitted  te 
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pievidl  M  M  to  aQow  » lordgn  Uw  to  coimtenot  »  geii«r»l  pcohibitory  Uw, 
or  to  operate  where  it  le  repngnant  to  the  general  policy  of  the  state  and  the 
spirit  of  its  legislation.  In  Cfamei  v.  CowleB,  39  Id.  79y  the  principal  case  is 
cited  to  the  point  that  a  residuary  legatee  will  take  slaves  attempted  to  ho 
emancipated  hy  wQl,  m  preference  to  heirs. 

Law  or  Domigilb  of  thb  TssrATOB  GoYEBire  as  to  disposition  of  person- 
alty: Hicks*  AdnCr  v.  Pope,  28  Am.  Dec  142;  and  see  note  to  Btyoii  t. 
Moort,  18  Id  A49,  where  the  authorities  in  support  of  this  rule  are  collected. 
Personalty  has  no  sUtu;  it  follows  its  owner,  and  most  he  distrihuted  hy  the 
law  of  his  domicile:  Fletcher^t  Adm*r  v.  Sanden,  32  Id.  96;  ChravUUm  v. 
Jiicharda,  Ex'r,  33  Id.  563;  Vrwm^  Adm%  v.  Van  Home  e(  a2.,  42  Id.  04} 
note  to  CfoodaU  t.  ManhaUt  35  Id.  488,  where  the  snhjeot  is  discussed  al 
length;  Atehtaon't  ffdn  v.  Lindmy  e<  oiL,  43  Id.  153,  and  cases  collected  in 
note  158;  Lcwry  t.  Bradley  et  al.,  39  Id.  142. 

Leoaot  Yon>  pob  Ukoxbtaintt,  sinks  into  the  residuum  t  CStarJbrr.  OoUom^ 
24  Am.  Dec  279;  and  the  residuary  legatee  will  take  it:  ^e2oi  t.  /Vonciioiii^ 
20  Id.  402;  hut  not  so  with  a  dcTise.  In  case  of  lapssd  dsfisss,  tiie  lands 
▼est  in  the  heir:  Oreen  ▼.  i>eiiiiM,  16  Id.  68. 


Wilson  v.  Hendbbsov. 

[9  ftaaauBi  AMD  ^*»"*"-u  ITS  J 

AuREAaeunr  of  Non  bt  Pateb,  after  Deuvx&t  to  Hiii»  dosi noi; 

ssrily  aTdd  it. 
Blaxx  a0  to  Ton  of  Paymbzit  of  Kotb,  xat  bs  Fiulbd  uf  hy  Hm 

payee,  in  the  ahsence  of  any  agreement  on  that  suhjeot. 
VxsvE  OF  A  NoTB  MAT  Altkb  It  in  any  way  authorised  hy  the  maker. 
Matibial  Altxbation  of  a  Notb  appearing  on  its  £soe,  is  presomed  lo 

haTs  heen  made  after  delivery,  and  it  is  for  the  payee  to  exj^ain  it 

Quart, 
Tbat  thx  Autbbatiok  of  Kotb  Opbbatbb  PBBJUBifliALXiT  so  HoLDBB,  is 

a  circumstance  to  which  the  jury  should  give  due  wa^^^t. 

Ebbob  from  the  Madison  ooimty  droait  court.  The  iaae^  $n 
stated  in  the  opinion. 

A.  H.  Handy,  for  the  plaintiff  in  error. 

W.  B.  EiU,  for  the  defendant  in  error. 

By  Court,  Shabxet,  0.  J.  This  was  an  action  on  a  promis- 
Boiy  note,  made  by  Thomas  Sanders,  Thomas  J.  Smith,  LawBon 
F.  Henderson,  and  Archibald  Clark,  payable  to  the  Mississippi 
and  Alabama  Bailroad  Company,  and  by  the  cashier  indorsed 
to  the  plaintiff.  The  defense  set  up  is,  that  the  note  was  altered 
in  a  material  part,  and  is  therefore  not  binding  on  the  partJee. 
The  evidence  on  this  point  is  not  veiysatisfaotoiy.  One  wit- 
ness proved  that  in  his  opinion  the  figure  7  had  been  erased 
and  the  figure  8  inserted,  so  as  to  make  the  note  read:  **  Twdiie 
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monihB  after  {he  fiiat  day  of  Januaiy,  1838/'  instead  of  "  Twelye 
monthB  after  the  fiiat  day  of  Januaiy ,  1887/'  If  each  alteration 
WBB  made,  the  note  "was  made  payable  by  it  twelve  months  later 
than  it  would  have  been  without  it.  Another  witness  testified  that 
he  saw  the  note  while  the  trade  was  going  on  between  Sanders, 
the  principal  maker,  and  the  plaintiff,  during  which  negotiation 
it  was  transferred  by  Sanders  to  plaintiff,  when  it  was  signed, 
but  blank  as  to  the  time  of  payment,  and  that  the  words 
**  Twelve,*'  "  first,"  **  January,  1838,"  have  been  since  inserted, 
and  in  the  handwriting  of  the  plaintiff. 

The  court  therefore  charged  the  jury,  that  *^  if  they  believed 
from  the  evidence  that  the  note  was  blank  at  the  time  of  its  de- 
livery to  the  plaintiff,  and  was  then  filled,  or  the  filling  of  the 
blanks  altered  by  Sanders,  or  by  the  plaintiff,  under  the  direc- 
tion or  sanction  of  Sanders,  the  note  is  still  available.  But  if 
the  alteration  was  made  by  the  plaintiff  after  its  delivery  to  him 
by  Sanders,  the  plaintiff  can  not  recover,  the  presumption  of 
law  being  that  any  material  alteration  which  appears  upon  the 
face  of  the  note,  was  made  after  it  went  into  the  hands  of  the 
plaintiff,  and  it  is  for  him  to  show  circumstantially,  or  other- 
wise, that  such  alterations  were  made  under  circumstances  that 
render  the  note  still  available."  In  giving  this  charge  the  court 
went  too  far.  It  does  not  follow  as  a  legal  consequence,  that 
if  the  alteration  was  made  by  the  plaintiff  after  the  delivery  of 
the  note,  it  was  sufficient  to  avoid  the  note.  The  testimony 
tended  to  show  that  it  was  delivered  to  the  plaintiff  in  blank,  as 
to  the  time  of  payment.  If  so,  it  was  surely  competent  to  fill 
it  up  in  the  absence  of  any  agreement  on  that  subject.  Surely, 
no  principle  is  better  settled  than  that  parties  who  sign  a  paper 
in  blank,  for  the  purpose  of  having  it  filled  up  as  a  note,  there- 
by confer  authority  on  the  pariy  to  whom  it  is  delivered  to  fill 
it  up.  If  these  parties  delivered  this  note  in  blank,  as  to  the 
time  of  payment,  they  thereby  left  it  with  the  plaintiff  to  fill  it 
up  as  he  might  think  proper.  Such  filling  up  of  blanks  was  not 
such  an  alteration  as  would  avoid  the  note.  The  proposition 
contained  in  this  part  of  the  charge  is  too  broad  in  another  re- 
spect.  The  plaintiff  was  at  liberty  to  make  any  alteration  which 
Sanders  authorized;  but  the  charge  is  without  qualification. 
It  assumes  that  every  alteration  would  avoid  the  note,  even 
though  Sanders  may  have  directed  it. 

Another  question  is  made  which  is  not  free  from  difficulties. 
It  is  this:  Is  it  a  presumption  of  law  that  any  material  alteration 
of  a  note,  appearing  upon  its  face,  was  made  after  it  goes  into 
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{he  hands  of  the  payee,  and  is  it  for  him  to  show  that  it 
made  under  circamstanoes  which  sustain  it?  The 
are  both  ways,  and  hence  it  is  difficult  to  extract  from  them  the 
true  rule.  The  question  was  veiy  fully  considered  in  the  sa* 
preme  court  of  Connecticut,  in  the  case  of  Bailey  y.  Taylor,  11 
Conn.  531y  in  which  the  eyident  leaning  of  the  decision  is 
against  the  presumption.  Still  it  may  be  doubted  whether  the 
authorities  cited  by  the  court  would  not  have  better  sustained 
an  opinion  the  other  way.  The  court  said,  circumstances  may 
be  such  as  may  require  an  explanation  from  the  plaintiff.  This 
is  surely  true.  And  it  must  be  also  dear  that  the  whole  ques- 
tion of  alteration  is  for  the  jury.  It  is  for  them  to  determine 
whether  it  was  made  before,  or  after  delivery;  or  whether  it  was  j 

with  or  without  the  consent  of  the  maker.    Assuming  that  the  i 

law  presumes  that  any  alteration  appearing  on  the  note  was 
made  after  delivery,  such  presumption  must  be  very  much 
weakened,  if  not  destroyed,  when  the  alteration  operates  preju- 
dicially to  the  holder.  The  law  founds  its  presumptions  on 
motives  which  are  supposed  to  actuate  mankind,  and  no  man  is 
supposed  to  have  acted  against  his  interest.  The  juiy  would  be 
authorized  to  give  to  such  a  circumstance  its  due  weight.  In  the 
case  of  Commercial  and  Railroad  Bank  v.  i/wm,  7  How.  (Miss.) 
414,  we  held  that  it  was  incumbent  on  the  plaintiff  to  account 
for  an  alteration.  There  may  be  exceptions  to  the  rule;  but  the 
present  case  does  not  require  that  we  should  recede,  even  if  we 
were  disposed  to  do  so. 
Judgment  reversed. 

Altkiultion  of  Notb  bt  Patu  does  not  neoeesarily  Titiato  it,  and  wOl  not 
where  the  alteration  is  immaterial;  as  the  insertion  of  an  immaterial  date  or 
an  omitted  one:  Inglish  v.  Breneman,  41  Am.  Deo.  96;  or  adding  the  name  ol 
an  attesting  witness,  or  changing  "I  promise"  to  "we  promise:"  Eddpr, 
Bond,  36  Id.  767;  Medlin  v.  PlaU  Co.,  40  Id.  135;  PwpU  v.  CaU,  43  Id.  665w 
But  where  the  alteration  is  made  in  a  material  part  ol  an  instmmeati  it  avoida 
it:  IngUsh  v.  Breneman,  41  Id.  96. 

What  Ck)N8iTruTss  a  Material  Altxratiov  or  a  Notb:  See  note  to  Md^ 
V.  Bend,  36  Am.  Dec  769,  where  the  caaea  in  this  aeriea  upon  this  rabjeol 
are  collected. 

BuBDBN  OF  Pboof  Is  OH  the  holder  to  show  authority  for  tha  altexaticBt 
Jngiith  V.  Breneman^  tvqpra. 
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VlOKSBUEG. 

[9  BMSDBi  AMD  IfAMWATJi,  804.] 

Bamk  mat  AflmoK  ns  Eftbcts  for  payment  ol  itB  debit. 

Bajtk  Assets  do  not  GoNSTrnm  a  T&nsr  Fuitd,  so  that  no  piioriHes  or 
preferences  ean  be  given  to  creditors. 

pKDrsBBircB  TO  Cbbditob  Given  bt  General  Deed  of  Assionment  does 
not  invalidate  it;  but  thoagh  each  a  deed  is  not  frandolent  in  itself  it 
will  be  watched  with  jealousy. 

Whbthsb  a  Railroad  Corporation  has  Power  to  Assign  its  Boav 
and  the  franchise  connected  with  it,  is  a  matter  between  the  state  and 
the  corporation,  with  which  third  parties  have  nothing  to  do. 

Idem. — If  a  railroad  hold  an  estate  in  fee  in  property  it  may  assign  it. 

Wsbther  Conveyance  of  Aocruino  Profits  would  not  Pass  the 
Estate — quare. 

Assignment  of  the  Road  of  a  Railroad  Corporation  does  not  cany 
the  franchise  with  it,  nor  does  it  of  itself  work  a  dissolation  of  the  cor- 
poration. 

Railroad  Charter  though  Violated  is  not  Void  nntil  the  state,  by 
proper  judicial  proceeding,  has  obtained  a  judgment  of  forfeiture. 

Provision  in  a  Deed  to  Secure  Future  Advances  is  not  necessarily 
fraudulent;  it  depends  on  the  bona  fdea  of  the  transaction. 

Large  Salaries  Given  to  Trustees  to  whom  property  is  assigned  do  not 
necessarily  make  the  assignment  fraudulent,  though  they  are  calculated 
to  excite  suspicion. 

Provision  Which  Materially  Delays  or  Hinders  Creditors  in  assert- 
ing their  rights,  where  conpled  with  a  reservation  in  the  deed  to  tha 
grantor,  makes  the  whole  void. 

Thb  Commercial  and  Railroad  Bank  of  Yieksburg  assigned  all 
its  property  and  all  the  proceeds  and  profits  of  the  railroad  to 
assignees  for  the  benefit  of  creditors  of  the  company.  After 
the  assignment  Arthur  and  other  persons  obtained  judgments 
and  levied  executions  upon  the  real  estate  belonging  to  the 
company  before  the  assignment.  The  assignees  brought  a  bill 
in  chancery  and  prayed  for  an  injunction,  which  was  granted. 
Arthur  demurred  to  the  bill.  This  brought  the  validity  of  the 
deeds  of  assignment  into  question.  The  demurrer  was  oyer- 
ruled  and  Arthur  appealed.  The  substance  of  the  parts  of  the 
deeds  upon  which  their  validity  was  contested,  and  other  facts 
necessary  to  an  understanding  of  the  case,  are  Bu£Sciently  set 
forth  in  the  opinion. 

W.  Yerger,  William  Thompson,  and  W.  O.  Thompson,  for  fhe 

appellant. 

George  8.  Terger,  for  the  appellees. 
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By  Oouxt,  CiATTONy  J.  This  is  an  appeal  from  a  decree  of 
the  ohanoellor,  overralixig  a  demurrer  to  the  bill  of  the  com- 
plaixiants,  the  present  appellees.  The  case  as  it  existed  before 
the  chancellory  will  be  found  in  Smedes  &  Marshall's  chancery 
reports,  207,  under  the  name  of  Bobina  et  al.  t.  Embry  et  al.  It 
inyolves  the  validitj  of  certain  assignments  made  by  the  Com* 
mercial  and  Bailroad  Bank  of  Yicksburg,  for  the  benefit  of  cer- 
tain of  its  creditors.  The  objections  urged  in  argument  against 
the  assignment  are  very  numerous,  and  it  may  not  be  necessary 
to  advert  to  all  of  them.  The  more  prominent  will  receive  our 
Attention. 

It  is  now  settled  that  a  bank  may  make  an  assignment  of  its 
effects,  for  the  payment  of  its  debts.  Such  assignments,  whether 
made  voluntarily,  or  by  operation  of  law,  have  often  been  upheld: 
Hopkins  el  al,  v.  OdUaim  TumpUce  Co,^  4  Humph.  408;  BeckwUh 
V.  Windsor  Mfg.  Co.^  14  Conn.  594;  Union  Bank  of  Tennessee  v. 
Micott,  6  Gill  &  J.  368;  NeviU  v.  Bank  of  PoH  Gibson,  6  Smed. 
A  M.  518.  The  objection,  on  this  part  of  the  case,  however,  is, 
that  the  assets  of  a  bank  constitute  a  trust  fund,  for  the  payment 
of  all  its  debts,  and  that  no  disposition  can  be  made  of  this  trust 
fund,  but  one  which  secures  equality  among  the  creditors;  in 
other  words,  that  no  priorities  or  preferences  can  be  given.  In 
one  sense  the  assets  of  a  bank  do  constitute  a  trust  fund,  for 
they  can  not  be  lawfully  diverted  from  the  payment  of  debts; 
yet  no  creditor,  unless  he  have  a  judgment,  has  such  an  interest 
in  them,  apart  from  an  assignment,  as  will  enable  him  to  subject 
them  to  his  debt.  A  particular  assignment  may  be  made  of  part 
of  the  effects  to  pay  a  specified  debt.  Payment  may  be  made  to 
a  single  creditor,  though  such  payment  may  exhaust  the  fund. 
Theee  preferences  could  not  be  given  if  any  definite  trust 
attached  to  the  assets,  in  favor  of  all  the  creditors.  A  prefer* 
ence  given  by  a  general  assignment  does  not,  therefore,  of 
necessity,  invalidate  the  deed;  yet  all  such  preferences  are  liable 
to  objection,  and  must  be  watched  with  jealousy.  Though  they 
may  create  suspicion,  they  are  not  in  themselves  fraudulent. 

Another  objection  is,  that  the  corporation  had  not  the  power 
to  assign  away  the  railroad,  and  the  franchises  annexed  to  it. 
To  this  it  is  replied  in  argument,  that  the  conveyance  does  not 
assign  the  road  itself,  but  the  profits;  and  that  whilst  there  can 
be  no  transfer  of  the  road  itself,  nor  any  execution  sale  of  it,  yet 
the  profits  may  be  assigned.  The  question  as  to  the  power  of  the 
<3orporation,  need  not  now  be  considered.  That  is  a  matter  be* 
tween  the  state  and  the  corporation,  with  which  third  persona 
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have  nofhing  to  do:  Wade  v.  American  Coloniaaiion  Society,  7 
Smod.  &  M.  663  [45  Am.  Dec.  824].  Whether  the  road  is  the 
subject  either  of  assignment,  or  of  sale  under  execution,  de- 
pends upon  the  nature  of  the  estate  which  the  corporation  has 
in  it. 

In  PennsylTania  it  has  been  decided,  that  a  turnpike  companj 
had  no  interest  or  estate  in  the  Ltnd,  over  which  the  road  ran, 
but  only  an  easement,  which  was  not  the  subject  of  sale:  Am- 
mani  v.  Pittsburg  Turnpike  Company,  13  Serg.  &  K.  210  [15  Am. 
Dec.  593].  In  North  Carolina,  it  has  been  decided,  that  a  rail- 
road company  has  an  estate  in  the  land,  and  not  a  mere  ease- 
ment, and  the  estate  is  subject  to  sale  under  execution.  The 
estate,  it  is  there  said,  results  not  only  from  the  express  provis- 
ions of  the  charter,  but  from  the  necessity  of  the  case:  State  y. 
Bivea,  5  Ired.  L.  807.  It  is  not  the  franchise  which  is  sold,  but 
the  property  and  estate  of  the  corporation.  The  tangible  prop- 
erty and  estate  of  a  corporation  are  no  more  exempt  from  execu- 
tion, than  those  of  an  individual:  Id.  In  the  cause  before  us, 
the  charter  authorizes  the  corporation  to  purchase  the  lands  neo- 
essaiy  for  the  site  of  the  road,  and  the  requisite  depots,  stations, 
and  buildings,  and  to  possess  and  hold  the  same  in  fee  simple: 
Act  of  1833,  sec.  4.  If  the  estate  be  one  in  fee,  we  do  not  see 
why  it  is  not  the  subject  of  assignment  or  of  execution  sale.  It 
is  insisted  in  argument,  that  by  this  conveyance  only  the  accru- 
ing profits  are  transferred.  That  is  literally  true;  but  whether 
that  would  not  pass  the  estate,  may  be  matter  of  doubt:  See 
Schermerhome  v.  Schermerhome,  6  Johns.  Ch.  70;  1  Pow.  on 
Mort.  826,  n.  But  that  doubt  need  not  now  be  solved,  because 
so  far  as  this  objection  goes,  an  assignment  of  either  would  be 
good.  It  is  probable,  however,  that  the  estate  passes  to  the 
same  extent  that  the  profits  do;  otherwise  the  land  might  be 
sold,  and  the  deed  thus  rendered  inoperative.  Yet  we  do  not 
decide  this. 

The  franchise  itself  can  not  be  sold,  or  assigned,  without  the 
consent  of  the  power  which  granted  it.  It  is  a  mere  easement, 
a  privilege  granted  to  an  artificial  being,  not  the  subject  of  sale. 
The  sale  or  assignment  of  the  road  does  not  carry  the  franchise 
with  it,  nor  does  it  work  a  dissolution  of  the  corporation.  It 
may  be  ground  of  forfeiture  if  insisted  on  by  the  state,  but 
does  not  of  itself  operate  a  dissolution:  5  Ired.  L.  (supra).  The 
deeds  of  assignment  transfer  all  the  debts,  books,  accounts, 
choses  in  action,  and  real  and  personal  estate  to  the  assignees, 
tipon  trust,  first  to  enable  them  to  borrow  the  sum  of  two  him* 
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died  and  fifty  thousand  dollars  to  complete  the  railroad  to  Jack- 
son, and  then  out  of  the  profits  to  pay  first  the  sum  so  borrowed 
— ^next  the  salaries  of  the  assignees  and  all  the  other  expenses 
of  the  bank  and  the  railroad,  and  the  balance  to  apply  to  the 
payment  of  such  general  creditors  as  might  come  in  under  the 
deed.  One  of  the  leading  motives  assigned  for  making  the  con- 
Ye3Bnce,  was  to  prevent  a  forfeiture  of  the  charter.  The  char- 
ter declares,  that  if  the  road  be  not  completed  within  six  yean 
from  the  first  election  of  directors,  the  act  of  incorporation 
should  be  null  and  void.  Notwithstanding  this  declaration,  it 
is  well  settled,  that  the  charter  would  not  be  void,  until  the  state 
by  proper  judicial  proceeding  had  obtained  a  judgment  of  for- 
feiture. The  assignment  of  all  of  its  estate  and  property  to  trus- 
tees, by  which  it  was  disabled,  from  a  compliance  with  its  own 
share  of  the  charter,  was  perhaps  a  not  less  valid  cause  of  for- 
feiture: People  V.  Manhattan  Company ^  9  Wend.  851;  Dartmouth 
College  v.  Woodward,  4  Wheat.  698.  This  motive  will  not  avail, 
therefore,  to  sustain  the  deed,  if  it  be  obnoxious  to  the  law. 

It  is  insisted  in  the  argument,  that  the  priority  given  to  the 
person  who  might  advance  the  money  for  the  completion  of  the 
road,  makes  the  deed  fraudulent;  and  that  the  very  high  salaries 
to  be  paid  to  the  three  assignees,  eight  thousand  dollars  each, 
is  likewise  fraudulent.  It  must  be  borne  in  mind,  that  in  the 
present  attitude  of  the  cause,  our  attention  is  confined  to  the 
question  of  fraud  in  law;  if  the  deed  be  not  fraudulent  on  its 
face,  we  can  not  now  pronounce  against  it.  A  provision  in  a 
deed  to  secure  future  advances,  is  not  necessarily  fraudulent;  it 
depends  on  the  bonajidea  of  the  transaction:  Conard  v.  AUanHe 
Inmirance  Company,  1  Pet.  886.  It  can  not,  therefore,  be  abso- 
lutely asserted  of  this  provision,  that  it  is  fraudulent  in  law. 
The  same  is  true  in  regard  to  the  salaries  of  the  assignees. 
They  are  certainly  very  high,  and  are  as  certainly  calculated  to 
excite  suspicion.  Yet  the  large  amount  of  property  transferred 
— ^the  responsibilities  to  be  incurred — ^the  duties  to  be  per- 
formed, and  the  degree  of  skill  requisite  for  their  proper  die* 
charge,  may  make  them  not  unreasonable.  All  these  are  mat- 
ters of  proof,  and  can  not  be  determined  on  this  demurrer. 

A  far  more  important  and  serious  difiiculty,  however,  remains. 
These  assignments  are  of  indefinite  duration.  They  transfer  all 
the  property  and  estate,  real  and  personal,  of  every  kind  and 
description,  with  some  immaterial  exceptions,  to  the  assignees. 
They  also  transfer  the  surplus  profits  of  the  railroad,  to  be 
managed  by  the  assignees,  until  all  the  debts  shall  be  paid,    li 
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ttiis  be  not  an  assignnient  of  the  railroad  itself,  it  is  not  less 
liable  to  objection;  becaose  the  profits  and  all  beneficial  interest 
and  enjoyment  of  it  are  intended  to  pass.  No  provision  is  made 
for  a  sale  of  the  property.  What  interest  had  the  corporation 
in  the  railroad  at  the  time  of  assignment?  By  the  charter  tt 
would  seem  a  fee  simple.  The  banking  privil^es  were  to  cease 
in  thirty  years,  bat  there  is  no  limit  to  the  franchise  of  the  rail- 
road, and  it  is  expressly  authorized  to  hold  the  property  and 
estate  necessary  for  the  purposes  of  the  road  in  fee  simple:  Seo. 
4  of  charter.  What,  then,  is  to  become  of  the  railroad  and  its 
appurtenances,  after  the  object  of  the  assignment  has  been  at- 
tained, and  its  purposes  fulfilled  ?  Plainly  they  revert  to  the 
grantor,  the  corporation,  after  the  lapse,  probably,  of  many  years. 

Does  the  law  permit  a  debtor,  in  failing  circumstances,  to  con- 
vey all  his  property  to  trustees,  so  as  to  exempt  it  from  execution 
for  an  indefinite  time,  to  authorize  them  to  hold  it  against  cred- 
itors,  until  the  profits  pay  all  charges,  expenses,  and  debts,  and 
then  to  reconvey  it,  or  permit  it  to  revert  to  the  original  owner? 
Oan  property  in  this  manner  and  to  this  extent  be  withdrawn 
from  the  operation  of  the  law,  in  its  due  course,  against  the 
consent  of  existing  creditors?  It  is  a  settled  rule  of  decision  in 
such  cases,  that  any  provision  which  materially  hinders  and  de- 
lays creditors  in  the  assertion  of  their  rights,  especially  when 
coupled  with  a  reservation  of  any  part  of  the  property  to  the 
grantor  in  the  deed,  makes  the  whole  void.  No  permanent, 
lasting,  and  material  benefit  can  be  secured  to  him,  without 
vitiating  the  whole  conveyance:  Fike  v.  Bacon,  21  Me.  280  [B8 
Am.  Deo.  259];  Hofner  v.  /rtinn,  1  Ired.  L.  490;  EysJop  v. 
Olarhe,  14  Johns.  468;  Harris  v.  Sumner,  2  Pick.  129;  Harney 
V.  Pack  d  Clifton,  4  Smed.  &  M.  229.  In  a  late  case  it  was 
said:  **  The  idme  has  come  when,  if  possible,  some  plain  rule 
should  be  laid  down,  in  regard  to  these  conveyances,  and  that 
rule  is  this,  that  the  debtor  may  make  an  appropriation  of  his 
property  to  the  payment  of  particular  creditors — ^but  there  must 
be  no  condition,  direct  or  indirect,  controUing  this  application. 
All  over  and  above  what  is  necessary  for  the  devotion  of  the 
property  to  the  payment  of  the  debts  cometh  of  evil:  Hafner  y. 
Irwin,  1  Ired.  L.  600. 

In  this  case,  the  properly  is  not  to  be  sold  to  pay  the  debts; 
on  the  contraxy,  it  is  carefully  reserved  from  sale.  The  asaigneea 
are  to  keep  up  the  railroad,  until  the  profits  pay  the  debts.  The 
creditors  are  prohibited  from  touching  the  corpus,  the  property 
itself.    The  assignment  is  to  continue,  until  the  profits  pay  tlui 
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debtSy  and  then  the  property  itaelf  is  to  revert  to  the  giantora* 
Its  direct  tendency  is  to  lock  up  the  estate  indefinitely — ^to  create 
a  perpetuity — ^to  hinder  and  delay  creditors  unreasonably,  and 
to  secure  an  ultimate  and  permaniant  advantage  to  the  giantor, 
the  corporation.  All  these  objects  fall  under  the  condemnation 
of  the  law;  and  in  our  view  these  deeds  are  void.  The  supreme 
court  of  Louisiana,  in  a  case  arising  under  these  deeds  of  assign- 
ment, has  also  decided  that  they  are  void  by  the  principles  of 
the  common  law:  Fellows  ▼.  Commercial  and  Railroad  Bank  of 
Vieksburg,  G  Bob.  (La.)  246.  The  decision  of  this  point  renders 
any  further  examination  of  the  other  errors  assigned  unnecessaiy. 
The  decree  is  reversed,  and  the  bill  dismissed. 

Mr.  Chief  Justice  Shabeet,  having  been  a  director  in  the  bank 
at  the  time  of  the  assignment,  delivered  no  opinion  in  the  case. 


Pkefeskncs  iir  a  Dekd  of  Assionmbnt,  given  to  one  cUus  of  crediton 
over  another,  will  not  invalidate  the  deed:  SIdpwUh  v.  Cwaingham,  31  Am. 
Dea  642;  Niohn  v.  Douglas,  30  Id.  368;  Crawford  v.  Taiflar,  26  Id.  379» 
end  note  384,  where  the  subject  is  treated  at  length;  Anderton  v.  IkdUr,  38 
Id.  290;  SUwer  v.  Harrington^  41  Id.  86. 

FoBVErnmB  or  Chabtsr  Takes  Effect  Only  npon  judgment  of  a  com* 

[Mtent  tribunal:  Boston  Olaas  Manufactory  v.  Langdon  and  Trtutee,  35  Am. 

Deo.  292,  and  note  295;  StaU  v.  Bank  qf  CharUaUm^  39  Id.  135;  RegenU  v. 

WaUams,  31  Id.  72;  Lehigh  B.  Co.  v.  LeMgh  C.  ^  N.  Co.,  26  Id.  Ill;  Verwm 

SoeUty  Y.  IliUa,  16  Id.  429;  StaU  v.  Beat  Estate  Bank,  41  Id.  109. 

Chabteb  of  a  Corporation  is  Forfeited  by  an  avignment  of  all  iti 
property  to  tnutees:  State  v.  Beal  Estate  Bank,  41  Id.  109. 

Reservation,  in  a  Deed  of  Assionmbnt,  by  which  a  benefit  is  to  aoorne 
to  the  debtor  himself,  will  vitiate  the  deed:  Anderson  v.  FuUer,  36  Am.  Dee. 
290;  McClurg  v.  Lecky,  23  Id.  64;  Austin  v.  Bell,  11  Id.  297;  Beck  v.  Burdeti^ 
19  Id.  436;  PeUibone  v.  Stevens,  38  Id.  67,  and  note  61;  Maekk  v.  Cairns,  Ifi 
Id.  477*  and  note  606. 

Provision  to  Seourb  Future  Advances:  See  McDamels  v.  CoMn,  42  Am. 
Deo.  612;  Conunereial  Bank  v.  Cunningliam,  35  Id.  322;  James  v.  Morey,  14 
Id.  745;  Nelson  v.  Boyee,  23  Id.  611;  Divoer  v.  MeLaughUn,  20  Id.  655»  and 
note  668»  where  the  subject  is 
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[9  BMSDU  AMD  IfAMWATJi,  021.1 

BnounoN  xat  u  Assioned  bt  Aorbxment  to  one  not  a  party*  and  thus 
kept  in  foroe  where  he  advanced  money  npon  it. 

Patxsnt  on  an  EzaounoN  Satisfies  It  fro  tanto»  and  it  oan  not  be 
afterwards  enforced  unless  the  ezecotion  was  assigned  to  the  party  mak- 
ing payment,  and  an  agreement  made  that  the  payment  ahoald  not 
operate  as  a  disohazge. 
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OoMflinuonov  of  Qkasutm  oovcMsstsa  Ezsommnn.— Wliere  the  rtatato 
pfOvid«8  thftt  upon  iukue  of  Bheriff  to  make  dne  retom  of  an  execution, 
plaintiff  may  reoo^er  the  amoant  agaixut  him  by  motion^  and  that  upoo 
payment  by  him  the  execution  shall  yest  in  him:  Held^  that  if  he  paid  it 
when  not  compelled  to  by  motion  of  plaintiff,  it  would  not  vest  the  exe- 
cution in  him  but  would  discharge  it 

Patmbht  ot  Exxoittion  to  ak  Attornkt  operates  as  a  dischai^  ci  ft  m 
the  abeenoe  of  any  agreement  in  regard  to  it,  or  assignment  of  it. 

Ebbob  from  the  Warren  county  drcuit  conrt.  The  opinion 
states  the  facts. 

D,  Mayes,  for  the  plaintiff  in  error. 

Charge  8.  Terger^  for  the  defendant  in  enor. 

By  Court,  Clatton,  J.  There  was  a  judgment  in  the  oirouit 
court  of  Warren  county,  in  favor  of  W.  H.  HAmer,  against  B. 
D.  Muir  and  W.  A.  Lake,  as  his  surety.  On  the  twelfth  of 
June,  1841,  the  sheriff  paid  to  the  attorney,  for  the  plaintiff, 
three  hundred  dollars,  and  took  his  receipt  for  that  amount, 
'^  as  in  part  payment  of  the  execution."  Afterwards,  another 
execution  issued,  under  which  the  sheriff  was  about  to  seize  the 
property  of  Lake,  the  surety,  when  the  latter  obtained  a  super^ 
sedeas  to  stay  proceedings.  At  the  ensuing  term  of  the  court, 
the  execution  was  quashed,  and  satisfaction  directed  to  be  en- 
tered by  the  court,  for  the  reason  that  the  payment  by  the  sheriff 
was  a  discharge  thereof.  A  person,  not  a  party  to  an  execution, 
may  advance  money  upon  it,  and  by  agreement  have  it  assigned 
to  himself,  and  thus  keep  it  in  force.  But  if  such  person  pay 
an  execution,  in  whole  or  in  part,  without  an  agreement  that  it  is 
not  to  operate  as  a  discharge,  or  without  taking  an  assignment, 
the  execution  will  be  pro  tardo  satisfied,  and  can  not  be  after- 
wards enforced.  To  this  effect  are  the  cases  of  Reed  t.  Pruyn 
eial.yl  Johns.  426  [5  Am.  Dec.  287];  Sherman  t.  Boyce,  15  Id. 
448;  and  EarweU  y.  Wiyrsluim,  2  Humph.  525  [37  Am.  Dec.  572]. 
The  cases  cited  in  argument  of  Siinson  t.  Sumner,  9  Mass.  143 
[6  Am.  Dec.  49],  Brown  y.  Maine  Bank,  11  Id.  153,  and  Dunn 
Y.  SneU  e<  oZ.,  15  Id.  481,  all  relate  to  assignments,  and  do  not 
stand  opposed  to  the  principle  above  stated.  The  case  of  The 
State  Treasurer  y.  Holmes,  4  Yt.  110,  turned  uppn  the  ancient 
practice  and  usage  in  that  state,  and  can  not  be  an  authority 
out  of  it. 

But  it  is  insisted  in  argument,  that  the  statute  in  How.  & 
Hutch.,  p.  298,  sec.  28,  varies  this  rule.  That  statute  directs, 
that  upon  the  failure  of  a  sheriff  to  return  an  execution,  accord- 
ing to  law,  the  plaintiff  may  by  motion  recover  against  him. 
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ihe  amount  of  saoh  ezeoatioiiy  wiih  intereet  and  damagos,  and 
that  after  the  sheriff  shall  have  paid  the  amount  so  reoovered, 
the  original  execution  shall  be  vested  in  him  for  his  benefit. 
The  argument  is,  that  as  this  statute  gives  the  benefit  of  the  ex- 
ecution to  the  officer,  after  judgment  against  him,  and  after  his 
payment  of  that  judgment,  he  should  likewise  have  the  same 
benefit  of  the  execution,  if  he  make  payment  without  the  judg- 
ment. To  this  it  may  be  replied,  that  in  the  case  provided  for 
by  the  statute,  the  original  execution  is  not  paid  by  the  sheriff 
at  all,  it  is  the  judgment  against  him  which  is  paid,  and  the 
payment  of  which  operates,  under  the  statute,  an  assignment  of 
the  original  execution  to  him.  This  is  a  very  distinct  matlor 
from  the  payment  of  the  first  execution.  We  are  not  inclined 
to  extend  the  statute  beyond  its  close  construction.  To  do  so 
would  tend  to  encourage  negligence  in  the  performance  of  offi- 
cial duty,  by  an  assurance  that  after  his  laches  and  delay,  the 
sheriff  might  pay  and  then  enforce  the  execution.  In  this  way,  the 
officer  would  avoid  the  damages  imposed  by  the  statute  for  his 
neglect,  and  which  the  statute  does  not  authorize  him  to  recover. 

The  facts  show,  that  the  plaintiff's  attorney  required  the  money 
as  a  payment,  and  gave  a  receipt  for  it  as  such;  but  several 
months  afterwards,  when  the  sheriff  found  that  he  could  not 
get  the  money  from  the  source  from  which  he  expected  to  ob- 
tain it,  he  procured  an  assignment  of  the  execution  from  the 
same  attorney.  This  was  clearly  an  afterthought,  and  could  not 
revive  a  liability  previously  discharged.  It  is  a  question  of  in- 
tention and  agreement  between  the  parties.  Once  a  payment 
always  a  payment.  The  cases  in  Kentucky  decide,  that  after  a 
judgment  against  the  sheriff,  for  his  failure  to  return  an  execu- 
tion, the  beneficial  interest  in  the  execution  is  vested  in  him: 
Bruce  v.  DyaUy  5  T.  B.  Mon.  128;  Harrison  v.  Harrison^  1  Litt. 
137.  This  is  nearly  the  same  with  our-  statute,  and  does  not 
conflict  with  what  is  said  above. 

The  three  hundred  dollars  paid  by  the  sheriff,  was  not  the  full 
amount  due  on  the  execution  at  the  time;  nor  does  it  appear 
that  the  balance  has  yet  been  paid.  The  circuit  court,  therefore, 
erred  in  quashing  tiie  whole  execution.  For  this  reason  the 
judgment  will  be  reversed,  and  this  court,  proceeding  to  give 
the  judgment  which  the  court  below  should  have  given,  directs 
that  the  supersedeas  be  retained  as  to  the  three  hundred  dollars 
paid  on  the  twelfth  of  June,  1841,  but  discharged  as  to  the  resi* 
due. 

Judgment  reversed. 
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pATXnT  ov  JuDGMBST  BT  Shbbhv  withoat  the  knowledge  of  defendant 
in  ezecniion,  is  a  diacbaxge  thereof,  and  has  the  same  effect  as  if  made  by 
the  defendant:  Boren  v.  McGehee,  31  Am.  Dec.  695.  Actual  payment  die* 
charges  a  judgment  at  law,  but  not  in  equity,  if  justice  require  that  it  stiU 
subsist:  Fleming  v.  Beaver,  19  Id.  629.  And  if  the  judgment  be  paid  by  a 
friend  of  one  of  the  parties,  it  can  not  be  kept  alive  withont  the  oonsent  of 
the  defendant:  Head  v.  Oeroais,  12  Id.  577. 

PowsE  OF  Attobitxt  TO  KjCLiAHB  JuDQUMSTi  Soo  Horrow  T,  Farrow^9 
llein,  45  Am.  Dec  60. 


PbESIDENT  and  SeLEOTMEK  of  NaTOHEZ  V.  MiNOB. 

[9  Bmxdis  AXD  MAMWATJi,  SM.] 

Lajti)  mat  bb  Convbtxd  to  a  Tbustkb  IK  Tbust  bob  Stoosboldebs, 

and  their  heirs,  in  an  uninoorporated  company. 
AniBMANGB  ov  Ck>MTBACT  is  clearly  indicated  by  renewing  and  transferring 

bonds  taken  under  the  contract. 
Ebasubb  or  Name  to  a  Gontbaot,  done  by  the  party  long  after  he  had 

signed  snd  delivered  it,  will  not  rescind  or  avoid  it. 
Absionbb  of  Bonds  Holds  Subject  to  Equities  of  the  maker  at  the  time 

the  assignroent  was  made,  and  also  such  as  arise  before  the  maker  haa 

notice  of  the  assignment. 

PiXADINGS  ABE  TO  BE  TaKEN  MOST  StRONOLT  AGAINST  THE  PlEADEB. 

Bonds  should  be  Constbued  and  Paymeih*  Enfobced  according  to  the 
laws  of  the  state  where  they  were  made  and  were  payable. 

Assignment  Made  according  to  the  Law  of  the  State  in  which  the 
debtor  resides,  and  sought  to  be  enforced  there,  when  real  estate  is  the 
subject  of  controversy,  is  valid. 

Assignment  acgobding  to  the  Laws  of  a  Foreign  State  would  prob- 
ably be  binding  at  law,  and  certainly  would  in  equity. 

Appbal  from  the  superior  court  of  chancery.  The  opinioii 
states  the  facts. 

Oeorge  Winchester,  for  the  appellants. 

MoTdgomery  and  Boyd,  for  the  appellees. 

By  Court,  Shabket,  C.  J.  This  case  originated  in  the  court 
of  chancery,  on  a  bill  filed  by  James  H.  Leverick.  in  his  life- 
time, to  foreclose  a  mortgage  on  certain  real  estate,  in  or  near 
Uie  city  of  Natchez,  and  the  president  and  selectmen  filed  an  an- 
swer and  cross-bill,  in  which  they  claim  to  be  exonerated  from 
all  liability.  It  seems  that  there  was  a  joint  stock  company  at 
Natchez,  known  as  the  Natchez  Bailroad  Company,  though  it 
was  not  incorporated.  This  company,  in  1834,  purchased  of 
Lard  and  Mrs.  Townshend  certain  real  estate,  for  the  joint  ben« 
efit  of  the-  company,  and  took  a  conveyance  in  the  name  of 
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Btqihen  Ihmouiy  as  preddeBty  ttad  "  his  stteeooioiB  in  offioeaiLd 
assigDees/'  in  tnist  for  the  nse  and  benefit  of  the  stockholders 
**  and  their  heirs/'  in  proportion  to  the  number  of  shares  owned 
hy  «9ach.  In  March,  1887,  Dnncan,  as  president,  under  a  power 
of  ailiomey  from  the  stockholders,  conveyed  a  portion  of  this 
same  property  to  the  president  and  selectmen  of  the  city  of 
Natchez,  for  liiirteen  thousand  six  hundred  dollars,  payable  in 
three  instaUments,  secured  by  bonds  and  mortgage.  In  Dun- 
can's deed  reference  is  made,  for  greater  certainty,  to  the  deed 
from  Lard  and  Townshend,  then  of  record,  and  he  undertook  to 
convey  only  such  interest  as  he  had  acquired  by  the  former 
conveyance.  The  bonds  remained  in  possession  of  Duncan  un- 
til the  fall  of  1838,  when  he  delivered  them  to  Strother,  on 
being  assured  that  he  had  purchased  out  all  or  nearly  all  of  the 
stockholders,  who  were  the  owners  of  the  bonds,  Strother  hav- 
ing exhibited  his  conveyances  at  the  same  time.  This  was  after 
the  first  bond  was  due,  and  the  city  authorities  gave  Strother  a 
new  one  in  its  stead,  and  thereby  changed  the  tinie  of  payment 
Strother,  very  soon  after  he  received  the  bonds,  took  them  to 
New  Orleans,  and  on  the  twentieth  of  November,  1838,  pledged 
them  with  Levei-ick  &  Co.,  to  secure  them  for  letters  of  credit 
which  they  gavo  liim,  to  the  amount  of  twenty  thousand  dollars, 
on  which  he  drew  bills  to  about  that  amount,  which  they  accepted 
and  paid,  and  in  this  way  Leverick  &  Co.  claim  to  be  the  holders 
of  the  bonds,  and  entitled  to  the  benefit  of  the  mortgage.  After 
this  time  Strother  entered  into  negotiations  for  the  purchase  of 
the  same  property  the  city  had  purchased  of  Duncan,  which 
negotiations  seem  to  have  been  going  on  when  Duncan  delivered 
the  bonds,  and  a  contract  was  finally  entered  into  on  the  third 
of  Januaiy,  1839.  By  this  the  city  authorities  agreed  to  convey 
the  property  to  Strother,  except  such  parcels,  for  which  he  was 
to  be  allowed  compensation,  which  had  been  disposed  of  on 
leases,  or  appropriated  as  streets,  "  with  the  same  appearance  of 
title"  that  had  been  acquired  from  Duncan.  But  this  convey- 
ance was  only  to  be  made  if  Strother  would  deliver  up  to  be 
canceled  the  bonds  which  had  been  given  for  the  property^ 
which  he  agreed  to  do,  at  or  before  their  maturity.  This  instru- 
ment was  signed  by  Strother,  and  by  Tooley,  as  president  of  the 
selectmen;  but  the  name  of  Strother  was  afterwards  obliterated 
by  drawing  the  pen  over  it.  This  is  said  to  have  been  done  by 
Strother,  who  obtained  it  from  the  clerk  with  whom  it  had  been 
deposited,  some  time  after  the  instrument  was  executed.  Lev- 
erick &  Co.  had  brought  suit  in  the  United  States  court,  and 
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feoovered  judgment  on  one  of  the  bonds,  and  the  defondanto 
enjoined  the  judgment.  On  the  others  they  had  brought  suits 
in  the  circuit  court  of  Adams  county,  and  were  also  proceeding 
to  foreclose  the  mortgage.  The  foregoing  statement  contains 
the  substance  of  what  is  given  more  in  detail  by  the  cro&s-bill 
and  proofs.  The  chancellor  decreed  a  foreclosure,  from  which 
an  appeal  was  taken. 

Various  grounds  are  taken  in  argument  for  the  appellants, 
some  of  which  are  entirely  independent  of  the  contract  between 
Strother  and  the  board  of  selectmen.  First,  it  is  insisted  that 
the  bonds  were  void,  because  Duncan  acquired  no  title  by  the 
conveyance  to  him,  as  the  deed  was  to  him  and  his  successors, 
which  does  not  convey  a  fee  to  an  unincorporated  company;  and 
that  having  acquired  none,  he  could  of  course  pass  none  to  the 
city.  The  answer  to  this  position  seems  to  us  to  be  most  obvi- 
ous, although  it  was  a  point  much  pressed.  There  is  no  such 
thing  as  a  defect  of  title  set  up  in  the  cross-bill.  No  eviction, 
no  disturbance,  no  outstanding  title  is  alleged  to  exist.  And  if  it 
be  even  true  that  the  city  did  not  acquire  the  fee,  that  is  not,  of 
itself,  a  reason  why  a  court  of  chancery  should  interpose  and 
declare  the  bonds  void.  For  anything  that  appears,  they  got  all 
they  contracted  for.  There  is  no  allegation  of  fraud,  misrepre- 
sentation, or  mistake,  and  the  authorities  referred  to  on  this 
point  require  that  there  should  be  fraud  or  mistake.  They  can 
not,  therefore,  apply  where  there  is  nothing  of  the  kind.  There 
is  not  even  an  allegation  that  the  vendees  were  ignorant  of  the 
nature  of  the  title.  On  the  contrary,  it  is  perfectly  manifest 
that  they  were  not.  The  conveyance  to  them  refers  expressly  te 
the  deed  to  Duncan,  and  professes  to  convey  only  the  property 
or  interest  vested  in  Duncan  by  the  conveyance  from  Lard  and 
Townshend.  It  is  true  there  is  a  general  warranty,  but  the  pre- 
ceding part  of  the  deed  is  at  least  sufficient  to  show  that  the 
vendees  must  have  been  informed  of  any  defect  of  title.  Be- 
sides, the  conveyance  to  Duncan  was  in  trust  for  the  use  of  the 
stockholders  and  '*  their  heirs,"  in  proportion  to  the  quantity  of 
stock  owned  by  each.  Such  a  trust  would  undoubtedly  be  en- 
forced. A  deed  to  an  unincorporated  company,  and  their  suc- 
cessors, might  be  void,  and  so  a  deed  to  the  citizens  of  a  town 
would  be  void  on  the  authorities  cited;  but  this  is  on  the  ground 
of  uncertainty;  there  must  be  a  grantor,  and  a  grantee  named,  who> 
is  capable  of  taking.  The  naming  of  Stephen  Duncan  as  trustee 
obviated  the  difficulty,  as  will  be  seen  by  the  language  of  the 
court  in  the  case  of  Jackson  v.  Cory^  8  Johns.  385.     The  ground ». 
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therefore,  that  the  bonds  were  Toid  must  taSl,  and  this  dispoMf 
of  the  seTeral  positions  predicated  on  the  asscunptiixi  that  Urn 
bonds  were  void  for  a  defect  in  the  title. 

Another  position  is,  that  the  bonds  were  acquired  from  Dem- 
ean by  fraud,  but  this  position  is  not  true  in  point  of  fiioi. 
Duncan  states  expressly  that  he  delivered  them  on  being  satis- 
fied that  Strother  had  purchased  out  the  interest  of  the  stock- 
holders, and  had  thereby  acquired  a  right  to  the  bonds;  and  on 
the  faith  of  his  right  they  were  delivered,  not  to  be  canceled  or 
delivered  up,  but  to  be  collected  or  used  as  Strother's  property. 
And  another  conclusive  proof  that  they  were  not  so  acquired  is» 
that  the  city  renewed  the  obligation  first  due,  after  Strother  had 
obtained  possession  of  them,  without  questioning  his  right. 
Nor  is  there  any  foundation  for  the  argument  that  Strother,  who 
was  a  cestui  que  trust,  had  disaffirmed  the  contract  made  by 
Duncan,  his  trustee.  He  had  affirmed  it  by  various  acts.  The 
contract  for  the  bonds  was  the  first  act  of  affirmance.  If  he  had 
chosen  to  disaffirm  he  had  nothing  to  do  with  the  bonds  given 
for  the  purchase  money.  Taldng  a  renewal  of  one  of  them,  was 
a  most  unqualified  act  of  affirmance,  and  so  was  the  contract  to 
purchase  the  property,  and  the  transfer  of  the  bonds  was  another 
act  equally  conclusive.  Admitting,  then,  that  he  had  a  right  to 
disaffirm,  he  did  not  do  so.  On  the  contrary,  every  act  in  refer- 
ence to  the  bonds  and  property,  was  an  unqualified  affirmance 
of  Duncan's  sale.  The  case  must,  therefore,  turn  exclusively  on 
the  equity,  if  there  is  any,  arising  out  of  the  contract  between 
Strother  and  the  city.  It  is  charged  in  the  bill  and  established 
by  proof,  that  this  agreement  was  signed  by  both  parties,  and 
delivered  to  the  clerk  for  safe  keeping,  and  that  Strother  ob- 
tained possession  of  it  afterwards,  and  erased  his  name.  He 
oould  not,  in  this  way,  rescind  or  avoid  the  contract.  This  cir- 
cumstance, therefore,  avails  nothing,  and  if  the  strength  of  the 
stipulations  will  entitle  the  city  to  relief,  it  must  be  given. 

It  is  true  that  Leverick  &  Co.  took  the  bonds  subject  to  all 
the  equities  which  existed  between  Strother  and  the  city  at  the 
time  of  the  transfer,  and  even  up  to  the  time  the  ciiy  had  notice 
of  the  transfer.  Now,  as  Strother  had  agreed  to  purchase  the 
property  and  deliver  up  the  notes,  and  the  city  undertook,  on 
his  doing  so,  to  convey,  that  contract  is  binding  on  Leverick  & 
<3o.,  imless  the  city  made  the  contract  with  notice  of  the  trans- 
fer. If  this  was  done,  then  of  course  the  equ^es  of  the  city 
must  be  subservient  to  the  equities  of  Leverick  &  Oo.  The 
whole  controversy  is,  therefore,  resolved  into  a  mere  question 
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9  of  notice,  and  is  easily  solved  hj  {he  proof.    The  bonds  were 

f  I  faansferred  on  the  twentieth  of  NoTember,  ISSS,  and  the  con- 

tnct  between  Strother  and  the  dtj  was  entered  into  on  the 
third  of  January,  1889.  The  first  thing  worthy  of  remark 
on  this  subject  is,  that  the  cross-bill  does  not  allege  that  the 

(  contract  was  made  with  Strother  in  ignorance  of  the  transfer. 

The  absence  of  such  an  allegation  would  of  itself  go  far  to  sus- 
tain a  presumption  that  the  city  authorities  had  notice.  On 
this  state  of  pleading,  the  city  could  not  be  permitted  to  change 

f  its  ground,  and  rely  on  want  of  notice.    Pleadings  are  to  be 

taken  most  strongly  against  the  pleader;  and  it  is  to  be  sup- 
posed that  the  best  aspect  of  the  case  has  been  presented.  But 
Dr.  Tooley  speaks  positively  on  this  subject,  and  he  was  the 
president  of  the  board,  and  as  such  signed  the  agreement.  He 
says  that  when  Strother  was  requested  to  deliver  the  notes,  he 
stated  that  he  had  pledged  them  to  a  merchant  in  New  Orleans, 
but  had  not  sold  them,  and  would  get  them  back,  and  surren- 
der them  within  the  time.  This  information,  as  it  appears  from 
the  proof,  was  given  at  the  time  the  agreement  was  entered  into. 
This  was  notice  of  transfer,  and  it  was  evident  on  that  state  of 
facts,  that  Strother  relied  on  his  ability  to  redeem  the  bonds, 
and  the  contracting  parties  must  have  known  that  his  ability  to 
comply  must  have  depended  on  his  redeeming  the  bonds,  and 
knowing  this  fact,  the  contract  was  made  on  the  faith  of 
Strother's  promises.  The  ciiy  could  not  have  contracted  on 
the  understanding  that  he  then  had  the  bonds  in  his  possession. 
The  circumstance  of  making  such  a  contract  executory  in  its 
character,  of  itself  conduces  to  prove  that  the  city  authorities 
were  aware  that  the  bonds  had  been  transferred.  As  they  had 
notice  of  the  assignment  or  pledge,  they  must  rely  upon  the 
only  security  they  required,  the  promises  of  Strother,  as  con- 
tained in  the  agreement.  They  have  no  equity  as  against  Lev- 
erick  &  Co. 

But  it  is  lastiy  insisted  that  the  pledge  was  not  made  in  ac- 
cordance with  tiie  laws  of  Louisiana,  and  therefore  Leverick  & 
Co.  did  not  acquire  such  a  right  as  will  enable  them  to  enforce 
the  claim  in  this  state.  The  bonds  were  made  in  this  state,  and 
w^re  here  payable.  They  must  therefore  be  construed,  and 
payment  enforced  according  to  the  laws  of  this  state.  The 
great  doubt  in  cases  of  foreign  assignments,  has  been,  whether 
the  assignment  must  not  conform  to  the  lex  lod  carUractti8, 
The  point,  however,  seems  to  be  settied  by  some  authorities, 
that  an  assignment  under  a  foreign  law  will  pass  titie:  Story's 
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Oonf.  L.  8S2,  888;  Hcimeg  t.  Bemaen,  4  Johns.  Gh.  460  (8  Am. 
Dee.  681].  But  oChan  hold  a  contraxy  doctrine:  StoiT'e  Goaf. 
Ij.  474.  Even  an  informal  aflsignment  is  said  to  be  sufficient  itt 
equity.  We  know  of  no  instance  in  which  an  assignment  has 
been  questioned,  if  made  according  to  the  laws  of  the  stsie  in 
which  the  debtor  zesides,  when  the  contract  is  pajable  these, 
and  sought  to  be  enforced  there,  when  real  estate  is  the  subject 
of  controversy.  Leveirick  &  Oo.  are  seeking  to  enforce  a  mort- 
gage of  real  estate,  situated  in  this  state,  and  if  tbej  have  ac- 
quired a  right  to  do  so  in  conformity  to  the  laws  of  this  state, 
they  are  entitled  to  their  remedy.  And  we  appr^end  thai 
whilst  a  mere  assignment  of  the  bonds,  made  according  to  the 
laws  of  Louisiana,  would  be  binding,  that  an  assignment  made 
according  to  the  laws  of  this  state,  would  also  be  valid  at  law. 
In  equity  it  surely  would  be.  The  pledge,  or  transfer  to 
Leverick  &  Co.  was  made  as  collateral  security;  their  title  was 
absolute  when  they  accepted  the  bills  and  paid  them.  They 
then  held  as  bona  fide  assignees  of  the  bonds  and  the  moiigBigb, 
and  are  entitled  to  proceed  upon  either  or  both. 
Decree  affirmed. 

Law  of  Sitits  Aim  Law  of  Place  of  Coktract,  when  either  controli: 
Bee  note  to  Chapman  v.  Bobertson,  31  Am.  Dec.  270.  SUu$  of  benk  stock 
■eoored  on  realty  is  the  same  as  that  of  the  realty:  8ueee$aion  qf  Pachpood^ 
43  Id.  230. 

Altxration  of  LfSTBXJMXNTS:  See  Woodworth  v.  Bank  qf  America,  10 
Am.  Deo.  289,  and  note  267,  where  the  sahject  is  disdused  at  length. 


Jenkins  et  al.  v.  Gillesfie. 

[10  SKBDn  JJSD  Mamhimti,  81.] 

Attuknkk  Who  is  Employed  in  a  Suit  mat  Submit  thx  ICattke  in  die- 
pnto  to  arbitration,  because  he  may  do  anything,  by  the  implied  nimrmt 
of  the  client,  arising  from  his  employment  in  the  suit,  which  the  oonzt 
may  approve  in  the  progress  of  the  cause. 

To  Enabue  ax  Attobnet  to  Submit  to  Abbxtbatzon  thkiub  must  bb  a 
Oausb  Fbndino  which  he  is  employed  to  manage;  where  suhmiasiaa  fti 
made  under  statute  when  no  suit  Ib  pending,  the  matter  is  not  neoeaaarilj 
placed  in  the  hands  of  an  attorney,  and  to  make  his  submisBion  binding 
he  should  have  express  authority. 

Btxn  if  Attobnet  had  General  Autboritt  to  Sxtbmtf  to  Arbttratioh, 
whether  cause  pendiag  or  not,  his  assent  to  a  change  in  the  terms  of  an 
arbitration  agreed  to  by  his  client  will  not  bind  the  latter  where  it  does 
not  appear  whether  the  attorney  was  employed  before  or  after  the  sab- 
mission,  or  to  what  extent  his  aathority  went. 
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Apskaxi  from  a  judgment  on  an  award.  Defendants  moTed 
for  an  arrest  of  judgment  because  Nanoj  Jenkins,  one  of  the 
defendants,  was  not  a  part^  to  the  award.  Motion  ovenruled 
and  exceptions  taken.    The  opinion  states  the  facts. 

J*.  Jf.  Smiley,  for  the  appellants. 

L,  Lea,  for  the  appellee. 

By  CotTBT.  It  seems  that  Gillespie  claimed  the  right  to  sub- 
ject certain  negroes  in  possession  of,  and  claimed  by,  Nancy 
Jenkins,  to  an  execution  in  his  favor  against  one  Whittington, 
on  the  ground  of  a  liability  which  had  attached  before  the  said 
Nancy  acquired  title.  In  order  to  settle  the  matter  amicably, 
the  parties  agreed  to  submit  it  to  the  arbitrament  of  seven  per- 
sons, and  accordingly  all  signed  an  agreement  for  that  purpose, 
in  which  it  was  also  agreed  that  it  should  be  made  a  rule  of 
court,  on  which  judgment  should  be  entered  according  to  the 
award.  Subsequently  it  was  agreed  in  writing,  signed  only  by 
William  Jenkins  and  Oillespie,  that  five  persons  should  act  in- 
stead of  seven,  a  majority  of  whom  should  be  authorized  to 
make  the  award,  and  accordingly  an  award  was  made  by  three, 
two  dissenting.  Nancy  Jenkins  was  not  a  party  to  this  last 
agreement,  unless  she  is  bound  by  the  assent  of  her  attorney 
at  law,  James  M.  Smiley,  who  states  that  he  was  attorney  for 
Nancy  Jenkins,  and  assented  to  the  modification  of  the  submis- 
sion; and  the  question  is,  whether  Nancy  Jenkins  is  bound  by 
the  award. 

The  general  doctrine  is  that  an  attorney  who  is  employed  in 
a  suit,  may  submit  the  matter  in  dispute  to  arbitration,  because 
he  may  do  anything,  by  the  implied  assent  of  the  client,  arising 
from  his  employment  in  the  suit,  which  the  court  may  approve, 
in  the  progress  of  the  cause:  Eyd  on  Awards,  27.  The  reason 
of  the  rule  shows  its  limit.  There  must  be  a  cause  pending 
which  the  attorney  is  employed  to  manage.  This  was  a  sub- 
mission made  under  the  statute,  when  no  suit  was  pending. 
In  such  cases,  the  matter  is  not  necessarily  placed  in  the  hands 
of  an  attorney.  It  is  out  of  the  line  of  his  appropriate  dufy, 
and  to  make  such  a  submission  binding,  he  should  have  express 
authority.  Smiley  does  not  say  that  he  had  any  such  authority. 
But  admitting  that  an  attorney  has  in  general,  power  to  submit, 
has  he  power  to  change  the  terms  of  submission  made  by  the 
parties  ?  That  is  changing  their  contract.  Smiley  does  not  say , 
whether  he  was  employed  before  or  after  submission;  or  to  what 
extent  his  authority  went.    Under  such  circumstances,  we  think 
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it  would  be  going  too  far  to  say  that  bis  assent  to  the  ohasge 
was  binding  on  his  dient. 
Judgment  reyersed. 

FowxB  ov  Attobmkt  to  SiTBHiT  TO  Ajbbitbatiohi  8m  note  to  HwiekSM 
T.  JbAiwois  80  Am.  Deo.  028,  where  the  sabjeal  ti  disooned  aft  nne  langth. 


Banks   v.    Eyanb. 

[10  BMBDaS  AMD  HtWmhJIm  SS.] 

Whebs  Two  Fxaaoini  Pitschasv  thk  Sams  Lanp  ox  BnnaaoR  Jmo- 
MXVTB  and  ezeoution  sales  against  a  debtoft  if  the  pnrohaaer  vndOT  tta 
second  judgment  and  execution  brings  a  bill  to  set  aside  the  first  sberiflTs 
deed  as  a  cloud  on  his  title,  it  is  incumbent  on  him  to  establish  the  £aoCi 
which  would  annul  the  purchase  of  the  defendant. 

iDk^-WHEBB  THB  FiBST  Dbed  BjBoim  ▲  Pabtioulab  Ezboutzov,  amoog 
others,  as  one  under  which  the  sheriff  sold,  and  the  complafaiaiit  aH^ges^ 
as  one  of  the  grounds  for  annulling  the  deed,  that  that  exeeatioii  waa 
satisfied  before  the  sale,  and  the  answer  alleges  the  belief  of  defendaal 
that  the  execution  was  in  the  hands  of  the  sheriff  at  the  time  of  tha 
sale,  and  there  is  no  OTidenoe  offered  in  support  of  the  allegations  in  the 
bill  to  contradict  the  recitals  of  the  deed,  the  complainaiit  has  not  mada 
out  his  case. 

WiiSBa  Shbrot  Faojed  at  0ns  Twa  to  Do  his  Dutt  and  Bxtubbxd 
AN  Exaounow  "Monst  hot  MAna,"  the  lien  of  the  judgment  upom 
the  land  of  the  execution  debtor  Is  not  waived,  if  there  was  no  n^gligeooe 
on  the  part  of  the  plaintiff  or  interferenoe  by  him  with  the  due  oooiae 
of  the  law.  The  failure  of  the  sheriff  to  levy  upon  the  land  made  him 
liable,  but  did  not  affect  the  Judgment  lien. 

Imty  wab  Held  Vaud,  where  sheriff  went  with  exaoations  to  deUorls 
plantation,  saw  a  quantity  of  cotton  at  his  gin»  supposed  to  be  abont 
seventy-fiye  bales,  and  was  told  that  there  were  seraa^-five  bales  mosa 
at  a  certain  warehouse,  which  the  sheriff  never  saw,  and  he  did  not  take 
possession  of  either  lot,  nor  sell  them,  but  they  were  sold  by  the  debtee 
thou£^  the  sheriff  made  return  that  he  had  levied  the  ezaontiGna  on  one 
hundred  and  fifty  bales  of  ootton. 

OiNXRAL  AuTHOBiTT  OF  AN  Attobnxt  AT  Law  as  SQoh  dosa  not  extend 
so  far  as  to  release  property  levied  upon;  a  special  aathority  anat  ba 
shown. 

BmooT  OF  Fatkbnt  of  JxmaMXST  boobb  a  Salb  n  Had  wbbb  Ii;  not 
decided;  but  whatever  the  rule  as  to  validity  of  the  sale,  the  lien  d  tha 
judgment  is  discharged  by  the  payment  of  the  Judgment^  and  even  11  tba 
sale  is  valid,  it  would  extend  no  further  than  the  lien  of  the  exeoation. 

IteLB  OF  Pdbgbabeb  at  SHXBDnr'8  Salb  can  not  bb  Affbotbd  by  tba 
rstazn  of  the  sherifl^  made  subsequent  to  the  shsriff'a  dead  to  tta 
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DoOTBOn  THAT  JUDOMSNT  IB  SaTISFIXD  XVEN  WHXBB  TKKBB  18  A   MlBAJN 

FLICATIOH  of  the  money  made  on  ezecniiona  by  the  sheriff,  applies  to 
oases  where  all  the  executions  were  leyied  on  the  property  sold  and  the 
sale  took  place  under  all,  and  has  no  application  to  executions  not  actually 
leTied. 

Wbkbb  a  SmBBur  ha3  Skvbral  Wbus  of  Fl  Fa.,  a  levy  of  one  is  not  a 
levy  of  aU.  He  may  levy  some  on  personal  and  some  on  real  estate;  or 
he  may  levy  part  on  personalty  and  not  levy  the  others,  and  if  sufficient 
money  be  not  made  to  satisfy  all,  the  others  may  be  afterwanls  levied  on 
realty. 

Hb  Who  Oomxs  into  Equtft  to  Oxt  Bid  of  a  Legal  Tttlx,  which  is 
alleged  to  shadow  Us  own,  must  show  clearly  the  validity  of  his  own 
title,  and  the  invalidity  of  his  opponent's.  Equity  will  not  set  aside  a 
legal  title  upon  a  doubtful  case,  yet  where  the  facts  are  complicated  and 
the  record  not  as  plain  as  it  might  have  been,  the  bill  may  be  dismissed 
without  prejudice  to  the  rights  of  the  complainant  at  law. 

Appeal  from  a  decree  of  the  Tioe-chanoery  court  at  Oolambns, 
declaring  defendant  Banks'  title  to  certain  land  to  be  null,  bj 
reason  of  the  satisfaction  and  extinguishment  of  the  judgment 
under  which  he  purchased,  and  from  which  decree  he  appeals. 
The  opinion  sufficientiy  states  the  facts. 

W.  Fery^,' for  the  appellant. 

Evana,  Baine,  and  Patter,  for  the  api)ellee. 

By  Oonrty  Olatton,  J.  This  is  a  bill  filed  in  thcviceHshanceiy 
oonrty  bj  Eyans,  to  have  a  deed  canceled,  which*  is  alleged  to 
constitute  a  doud  upon  his  title.  The  complainant  purchased 
the  land  under  an  execution  from  the  district  court  of  the  United 
States,  at  Pontotoc;  Banks  purchased  the  same  land  imder  exe- 
cutions from  the  circuit  courtof  Lowndes  county,  against  the  same 
parly.  The  judgments  under  which  Banks  purchased  are  older 
than  that  under  which  Evans  purchased;  but  it  is  alleged  that 
the  preference  and  priority  of  the  former  hare  been  lost  from 
various  causes.  There  is  an  elaborate  argument  on  the  part  of 
the  complainant  in  support  of  this  position;  which  renders  it 
necessary  to  examine  the  facts  with  some  degree  of  minuteness. 
The  sheriff's  deed  to  Banks  recites  that  the  sale  was  made  by 
virtue  of  sundry  executions,  issued  at  the  suit  of  Edward  Sims, 
Benjamin  Clark,  and  others,  against  Daniel  W.  Jordan  et  al. 
The  answer  of  Banks  states  that  the  sheriff's  sale  was  made  un- 
der four  executions,  against  Jordan,  one  in  faTor  of  A.  H.  Ghis- 
nm,  one  of  Joseph  B.  Yamum,  one  of  Benjamin  Clark,  and  the 
other  of  Edward  Sims.  The  argument  endeaTors  to  point  out 
■ome  defect,  or  negligence,  or  misconduct,  or  act  in  regard  to 
each  of  these  executions,  which  would  vitiate  the  sale.    It  is  cer- 
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tainly  inoumbent  on  the  complaiDant  to  establish  the  facts  which 
would  annul  the  purchase  of  the  defendant.  Unless  there  be 
something  to  take  the  case  out  of  the  operation  of  the  general 
rule,  the  title  of  the  defendant  must  prevail.  This  is  conceded 
bj  the  complainant. 

The  defendant  was  mistaken  in  the  statement  that  the  land 
was  sold  under  the  Gazzam  execution.  The  record  shows  that 
the  sale  was  made  on  the  fifteenth  of  June,  1840;  and  that  exe- 
cution did  not  issue  until  five  days  afterwards.  It  may,  there- 
fore, be  rejected,  as  lending  no  support  to  the  case.  The  exe- 
cution of  Yamum  was  levied  upon  personal  property,  in  Novem- 
ber, 1839.  A  venditioni  exponas  was  issued  in  April,  1840, 
which  was  returned  **  satisfied  in  full  from  sale  of  property  levied 
on."  An  alias  fi.  fa.  issued  at  the  same  time,  which  purports  to 
have  been  levied  upon  the  land,  and  a  sale  made  under  it;  but 
the  return  shows  it  was  satisfied  by  the  sale  of  the  personal 
property  under  the  vendUiom  exponas^  and  reference  is  made  to 
the  venditioni  in  support  of  that  fact.  Whether  this  Ji.  fa.  was 
void,  or  only  voidable,  and  whether  the  sale  under  it  can  ba 
sustained,  need  not  be  decided.  We  shall  make  some  further 
remarks  upon  this  point  before  we  conclude. 

The  bill  states  that  there  was  no  execution  in  favor  of  Clark 
in  the  hands  of  the  sheriff.  That  it  had  been  paid  before  April, 
1840,  and  was  never  issued  afterwards.  The  deed  recites  that 
this  was  one  of  the  executions  under  which  the  land  was  sold, 
and  the  answer  states  the  belief  of  the  defendant,  that  it  was  in 
the  hands  of  the  sheriff  at  the  time  of  the  sale.  This  executicm 
is  not  contained  in  the  record.  It  devolves  upon  the  complain- 
ant to  make  out  his  case.  In  reference  to  this  execution,  there 
is  no  evidence  in  support  of  the  allegations  of  the  IhII,  nothing 
which  contradicts  the  recital  in  the  deed.  His  case  at  this 
point,  seems  not  to  be  made  out;  but  we  shall  proceed  to  the 
consideration  of  the  execution  of  Sims,  because  the  great  stm^ 
gle  in  the  argument  is  made  upon  that.  The  first  execution  is- 
sued upon  the  forfeited  forthcoming  bond  in  the  Sims  case,  was 
returned  April  1,  1840,  with  the  indorsement,  '*  money  not 
made."  Another  Ji.  fa.  issued  the  twenty-seventh  of  April, 
1840,  which  was  returned  on  the  fifth  of  October,  1840,  "  Lev- 
ied on  certain  land  (the  same  here  in  dispute),  sold  to  Willis 
Banks  at  five  dollars  the  acre,  the  fifteenth  of  June,  1840;  and 
this  execution  satisfied  in  fuU."  There  is  nothing  in  either  of 
these  returns,  which  is  sufficient  to  postpone  tiie  lien  of  the 
judgment.    No  indulgence  was  given  by  the  plaintiff,  attbao^ 
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llie  sheriff  failed  at  one  tenn  to  perform  bis  dnij.  That  reiH 
dered  the  sheriff  liable,  but  did  not  affeot  the  judgment  lien. 
There  does  not  appear  to  haye  been  any  negligence  on  the  part 
of  the  plaintiff,  nor  any  interference  by  him  with  the  due  course 
of  the  law.  There  is  nothing,  therefore,  in  the  returns  upon  this 
execution,  which  will  vitiate  the  sale  under  it. 

A  great  deal  of  testimony  has  been  taken  to  show  that  there 
was  sufficient  personal  property  levied  on  to  satisfy  this  execu- 
tion;  that  part  of  it  was  left  in  the  hands  of  the  defendant ,  and  was 
never  sold  under  it,  and  that  other  personal  property  was  re- 
leased by  the  attorneys  of  the  plaintiff.  It  is  also  att^pted  to 
be  proven,  that  this  ^cecution  was  actually  paid  off  and  dis- 
chai^^ed  before  the  sale  of  the  land.  The  deposition  of  Don- 
sing  proves  that,  as  deputy  sheriff  of  Lowndes  county,  in  Jan- 
uary or  February,  1840,  he  levied  under  this  and  other  execu- 
tions, upon  a  quantity  of  cotton  at  Jordan's  gin,  supposed  to 
be  about  seventy-five  bales,  and  upon  seventy-five  bales  more, 
which  he  was  told  by  Jordan  was  in  a  warehouse  at  Plymouth, 
but  which  he  never  saw«  He  did  not  take  possession  of  either 
lot,  and  it  was  never  sold  by  the  sheriff.  Another  witness 
proves  that  the  cotton  was  shipped  by  Jordan  to  Mobile.  We 
do  not  think  this  amounted  to  a  valid  levy;  but  if  it  did,  still, 
it  did  not  constitute  a  satisfaction  of  the  execution.  On  that 
subject  the  rule  is  thus  laid  down  by  a  court  of  great  respecta- 
bility:  ''  The  seizure  of  personal  property  under  aji.fa.  is  con- 
structively a  discharge  of  the  debt.  But  if  the  defendant  were 
never  deprived  of  his  property  by  the  sheriff,  or  if  he  were,  and 
got  it  back,  either  with  or  without  the  consent  of  the  sheriff,  it 
would  be  monstrous  to  say  the  defendant  had  paid  his  debt. 
The  levy  on  prox>eriy  is  not  actual  payment,  which  the  law 
always  aims  at.  It  is  only  constructively  so,  to  prevent  wrong. 
It  is  deemed  a  payment,  in  those  cases,  where  if  it  were  not,  the 
defendant  would  be  twice  deprived  of  his  property  on  the  same 
judgment.  In  all  other  instances  it  is  no  payment:"  Ex  parte 
King, .2  Dev.  L.  841  [21  Am.  Dec.  336].  See  Clerk  v.  WUhers, 
1  Salk.  822;  Taylor  v.  Baker,  2  Mod.  214;  Binfard  v.  Alston,  4 
Dev.  L.  861;  Walker  v.  McDoweU,  4  Smed.  &  M.  186  [48  Am. 
Dec.  476]. 

In  regard  to  the  release  of  the  other  property  by  the  attorneys, 
the  testimony  shows,  that  the  written  order  to  that  effect,  waa 
oonstrued  by  the  sheriff  to  apply  to  the  execution  of  Collier 
against  the  same  defendants;  and  that  in  point  of  &ct  the  slaves 
released,  had  never  been  levied  on  by  this  execution.    This  is  a 
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BoiBcient  answer,  bat  if  the  property  had  been  aeiaed  under  this 
eKecution,  still  we  belieye,  that  ihe  general  authority  of  an 
attorney  at  law  as  such ,  does  not  extend  so  far  as  to  release  prop- 
erty levied  on.  See  Jackson  v.  BarQeU,  8  Johns.  861;  Oorham 
T.  Gale,  7  Cow.  789  [17  Am.  Dec.  649];  Closrk  t.  EmffOand,  1 
Smed.  &  M.  256.  If  there  were  any  special  authority  in  this 
case,  it  has  not  been  shown. 

As  to  the  remaining  question,  the  effect  of  payment  of  a  judg- 
ment before  a  sale  is  had  under  it,  there  is  a  want  of  harmonj 
in  the  authorities  upon  the  point.  LuddingUm  v.  Peck,  2  Conn. 
700,  and  Doe  t.  Snyder,  3  How.  66  [32  Am.  Dec.  311],  regard  a 
sale  in  such  case  as  valid;  whilst  Sherman  t.  Boyce,  16  Johns. 
443;  HamTnaU  t.  Wyman,  9  Mass.  138;  King  v.  Chodwin,  16 
Mass.  64,  and  Wood  v.  Colvin,  2  Hill  (N.  Y.)  666  [38  Am.  Dec. 
698],  hold  the  contraiy.  But  whateyer  may  be  the  rule  as  to 
the  validity  of  the  sale,  a  point  which  need  not  be  determined, 
it  is  clear  and  certain,  that  the  lien  of  the  judgment  is  dischai^ed 
by  the  payment  of  the  judgment :  Jackson  y.  OadweU,  1  Cow.  640. 
A  sale  under  an  execution  after  payment  of  the  judgment,  can 
not  relate  further  back  than  the  iime  when  the  execution  went 
into  the  hands  of  the  bheriiT:  H.  &  H.  630.  We  do  not  mean  to 
decide  that  it  can  havo  that  ciTcct;  nor  that  the  sale  is  valid  at 
all,  but  conceding,  for  the  sake  of  argument,  that  it  is  valid,  it 
can  certainly  extend  no  further  than  the  lien  of  the  execution. 
These  remarks  apply  equally  to  the  Yamum  execution.  Then 
the  lien  of  the  judgment,  under  which  Evans  purcht.fied,  would 
overreach  the  sheriff's  sale  under  these  executions,  if  in  truth 
the  Sims  judgment  had  been  previously  paid.  That  point  of 
&ct,  we  will  proceed  to  consider.  The  testimony  is  not  so  dear 
as  it  might  probably  have  been  made  in  the  court  below;  but  it 
is  our  duty  to  determine  it  upon  such  proof  as  the  parties  have 
presented  to  us. 

There  were  various  judgments  in  the  circuit  court  of  Lowndes 
county,  against  these  same  defendants;  and  several  execu- 
tions were  often  in  the  hands  of  the  sheriff  at  the  same  time. 
There  were  three  judgments  of  Sims,  one  of  the  Tombigbee 
Bank,  and  one  of  Martin  Collier,  which  claim  our  attention. 
The  aggregate  amount  of  these,  with  interest  and  costs,  is  about 
nine  thousand  dollars.  The  complainant  has  made  a  calcula- 
tion to  show  that  all  the  executions  against  the  defendants  had 
been  paid  at  the  time  the  land  was  sold.  He  intimates  the 
amount  of  the  executions  at  five  thousand  one  himdrod  and  fifty 
dollars,  and  the  amount  of  cash,  which  had  then  been  paid,  at 
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eight  {housand  nine  hundred  and  fifiy-fhree  dollars.  There 
are,  as  we  think,  several  errors  in  his  computation.  In  the  first 
place,  the  execution  of  the  Tombigbee  Bank,  and  one  of  Sims, 
are  omitted.  Harris,  in  his  deposition,  says  there  were  three 
judgments  of  Sims,  to  one  of  which  a  credit  of  one  thousand 
dollars,  proceeds  of  sale  of  cotton,  was  to  be  applied.  The 
complainant  has  omitted  the  largest  of  the  three  executions, 
and  applied  this  credit  of  one  thousand  dollars  to  the  other  two. 
He  has  omitted  the  execution  of  the  Tombigbee  Bank,  and  has 
applied  as  a  credit  to  the  other  executions  of  Sims  and  Collier 
the  sum  of  one  thousand  and  thirfy-six  dollars  and  eighty-two 
cents,  which  was  made  upon  this  execution  of  the  Tombigbee 
Bank,  and  applied  by  the  sheriff  as  a  credit  to  it.  He  appears 
to  have  credited  nine  hundred  and  ninety-seven  dollars,  proceeds 
of  sale  of  cotton,  twice;  once  in  a  separate  item,  and  once  in 
the  aggregate  of  one  thousand  nine  hundred  and  ninely-seyen 
dollars.  So  also,  he  appears  to  have  put  down  as  credits  the 
amount  of  sales  of  projMrty  made  by  the  sheriff,  and  then  the 
receipts  of  the  attorneys  to  the  sheriff  for  the  money.  Again,  he 
has  included  payments  made  after  the  sale  of  the  land,  to  prove 
that  the  judgments  were  paid  before  the  sale.  Of  this  character 
is  the  amount  made  upon  the  Collier  execution  in  Choctaw 
county,  in  1841,  and  a  voluntary  payment  made  in  October, 
1840.  When  these  errors  are  corrected,  it  is  very  manifest  to 
us,  that  the  judgment  of  Sims  was  not  paid  at  the  time  of  the 
sale  of  the  land.  We  do  not  perceive  that  any  fraud  has  been 
practiced  by  the  defendant,  or  those  under  whom  he  claims. 
This  view  makes  it  unnecessary  to  consider  of  the  other  points 
made  in  the  argument. 

As  the  case  depends  very  much  on  a  complicated  state  of 
facts,  and  as  the  record  is  not  so  perspicuous  as  we  could 
desire,  we  shall  not  preclude  the  complainant  from  another  in- 
vestigation in  a  different  forum,  if  he  should  desire  to  try  the 
matter  in  an  action  of  ejectment  We  therefore  reverse  the  de- 
cree and  dismiss  the  bill,  without  prejudice  to  the  rights  of 
complainant  at  law. 

Decree  reversed. 

Upon  the  delivery  of  this  opinion,  a  reargument  was  applied 
for,  on  the  part  of  Evans,  and  was  granted;  the  reargument  was 
had  at  the  present  term  (January,  1848). 

By  Court,  Clatton,  J.  We  have  given  to  this  case,  since  the 
reargument,  the  consideration  which  its  importance  demands. 
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but  it  has  led  to  no  change  in  the  resolt.  A  few  farther  xemarks 
may  be  deemed  necessary.  In  regard  to  the  ezeoation  of  Sima 
against  Jordan  et  al.^  under  which  the  hmd  was  Bold^  objeotioiui 
are  urged  to  it,  because  the  return  was  erased  and  altered.  We 
do  not  understand  the  facts  as  counsel  do;  the  return,  if  satia* 
fied,  which  is  erased,  nuiy  well  comport  with  the  idea,  that  tha 
satisfaction  arose  from  the  sale  of  the  land  in  controyersy,  as  set 
forth  in  the  return  as  it  now  stands.  The  deed  to  the  purdhaaer 
bears  the  date  of  the  day  of  sale;  the  title  it  oony^ys  can  not  ba 
affected  by  the  return  of  the  sheriff,  made  subsequent  to  tha 
deed:  Doe  t.  Heathy  T-Blaokf.  156.  There  is  nothing  in  the  xeo- 
ord  to  show  that  Banks  does  not  occupy  the  place  of  a  pur- 
chaser. There  is  no  evidence  that  satisfies  us  he  was  interested 
in  the  execution.  When  he  bought,  the  attorney  placed  a  credit 
on  the  execution  for  his  bid,  with  the  understanding  that  Banks 
was  to  pay  the  plaintiff,  as  they  both  lived  in  the  same  neighbor- 
hood, in  Alabama.  The  plaintiff,  who  alone  had  right  to  com- 
plain  of  this  arrangement,  has  never  done  so.  We  do  not  think 
the  execution  in  question  was  paid  before  the  sale  took  place  un- 
der it.  The  statement  and  calculations  of  counsel  have  under- 
gone re-examination,  and,  to  our  minds,  there  are  manifest 
errors.  For  example,  the  execution  of  the  Tombigbee  Bank  is 
thrown  out,  and  the  money  applied  to  its  payment  by  the  sher- 
iff, is  in  the  statement  transferred  as  a  credit  to  the  other  execu- 
tions, because  it  was  younger  in  date  than  the  judgment  under 
which  Evans  sets  up  title.  Sims  is  not  responsible  for  a  misap- 
plication of  the  money  by  the  sheriff,  if  there  were  such,  when 
the  money  was  not  made  under  his  execution.  For  anything 
that  appears,  he  knew  nothing  of  it,  and  was  in  no  manner  privy 
to  it.  The  sale  under  a  younger  judgment  did  not  divest  the 
lien  of  his  judgment,  even  as  to  the  property  sold;  far  less  could 
it  have  that  effect  as  to  that  which  was  not  levied  on.  Another 
example  of  error  in  the  statement  is,  that  one  execution  of  Sims 
is  omitted;  one,  too,  upon  which  money  had  been  paid,  now 
claimed  as  a  credit  to  this.  When  these  corrections  are  made^ 
it  is  certain  that  this  judgment  had  not  been  paid  before  the 
sale. 

In  the  case  of  Phmiert^  Bank  v.  Spencer,  8  Smed.  &  M.  SIS, 
cited  in  argument,  to  show  that  the  judgment  is  satisfied,  even 
where  there  is  a  misapplication  of  money  by  the  sheriff,  all  the 
executions  out  of  which  the  controversy  arose,  had  been  levied 
on  the  property,  and  the  sale  took  place  under  all.  The  court 
held,  the  sheriff  was  bound  to  appropriate,  according  to  tfaa 
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date  of  the  respeotiye  judgments.  But  the  ease  has  no  applica- 
tion to  executions  not  actiiall j  levied.  We  do  not  give  our  as- 
sent to  the  doctrine  insisted  on,  that  when  a  sheriff  has  seTeial 
executions  in  his  hands,  a  levy  of  one  is  a  levy  of  all.  In  refer- 
ence  to  a  ca.  m.  that  is  no  doubt  the  rule,  and  that  was  the  kind 
of  execution  in  CoUins  v.  Yewens,  37  Eng.  Com.  L.  176.  Bui 
we  can  not  see  the  just  application  of  such  rule  to  vmts  of  fi, 
fa.,  although  so  held  in  New  York,  in  Van  Winkle  v.  UdaUf  1 
Hill,  660.  When  the  body  is  under  arrest,  the  practice  is  sim- 
ply to  charge  the  debtor  in  execution,  not  to  make  a  second 
arrest.  But  when  there  are  several  writs  of  fi,  fa.  in  the  hands 
of  the  sheriff,  he  may  levy  some  on  personal  and  some  on  real 
estate;  or  he  may  levy  part  on  personalty,  and  not  levy  the 
others;  and  if  sufficient  money  be  not  made  to  satisfy  all,  the 
others  may  be  afterwards  levied  on  realty.  The  case  cited,  of 
Pickens  v.  Marlow,  2  Smed.  &  M.  434,  relates  to  an  actual  levy 
of  the  execution.  Nothing  herein  contained  interferes  with  that 
case.  It  is  there  held  that  a  levy  is  onljprima/acie  satisfaction, 
and  does  not  destroy  the  judgment  lien.  The  same  is  true  of 
the  cases  of  MjOehe  v.  Handley,  6  How.  (Miss.)  626,  and  Ker^ 
thaw  V.  MerchomUt  Bank,  7  Id.  886  [40  Am.  Dec.  70].  The  ex- 
ecution in  this  caSe  was  never  in  fact  levied  on  personal  prop> 
erty.  The  rule  is  the  same  in  reference  to  third  persons,  as 
between  the  parties  themselves:  Ford  v.  Oeauga  County ,  7  Ohio, 
pt.  2,  p.  148.  He  who  comes  into  equity  to  get  rid  of  a  legal  title, 
which,  is  alleged  to  overshadow  his  own,  must  show  clearly  the 
vaUdiiy  of  his  own  titie,  and  the  invalidity  of  his  opponent's. 
He  can  not  expect  a  court  of  equity  to  set  aside  a  legal  title 
upon  a  doubtful  state  of  case.  We  jcan  not  do  more  than  xe* 
iterate  our  former  decision,  that  the  bill  be  dismissed,  without 
prejudice  to  the  l^gal  rights  of  the  oomplainant. 

Decree  reversed. 

Salb  uhdkb  SATmnxD  Judgment,  Bmor  of:  See  Wood  v.  CfoMn,  8S 
Am.  Deo.  608;  RuaseU  v.  Hftgunin,  38  Id.  428;  Hqjfinan  ▼.  Stroheeher,  82  Id. 
740;  Van  Oan^fen  v.  Snyder,  Id.  311;  Boren  v.  MeGfehm,  31  Id.  6S6;  and 
otaes  ooUeoted  in  the  notes  thereto.  The  principal  case  is  cited  in  Do$  t. 
IngenoUf  11  Smed.  &  M.  272,  to  the  point,  that  a  porchaser  at  an  ezecatloa 
sale,  under  a  satisfied  judgment,  can  hold,  if  at  all,  only  from  the  date  of 
his  pnrohase,  and  can  not  protect  his  title  by  a  prior  lien. 

TinjB  or  PuBOHASEB  AT  ExsouTiOK  Salk  depends  in  no  wise  upon  the 
offioer's  retnzn,  but  instead  upon  the  fact  of  there  having  been  a  seisiixe  and 
sale:  Bytr  t.  EUtyre,  41  Am.  Dea  410. 

Lett,  how  Made  oh  Psbsonaltt:  See  notes  to  BiMer  t.  Mofmattd,  27  Ana. 
Deo.  104,  and  TrooOlo  v.  TUford,  81  Id.  400^  when  prior  oases  ii^tiiis 
eoUcoted* 
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The  fbincipal  cask  is  cited  to  the  following  points:  That  a  levy  on  «af- 
fioient  personal  property  is,  prima  fade,  in  presumption  of  law,  a  satisfaction 
of  the  execution,  in  Alexander  v.  Polk,  39  Miss.  752;  Smith  v.  IVcdher,  10 
Smed.  k  M.  585;  Parker  v.  Dean,  45  Miss.  420;  Wade  v.  Watts,  41  Id.  255; 
that  he  who  comes  into  equity  to  get  rid  of  a  legal  title,  which  ia  alleged  to 
overshadow  his  own,  must  show  clearly  the  validity  of  his  own  title,  and  tha 
invalidity  of  his  opponent's,  for  a  court  of  equity  will  not  set  aside  a  legal  title 
upon  a  doubtful  case,  in  Boyd  v.  Thornton,  13  Smed.  &  M.  345;  Huntington  v. 
AUen,  44  Miss.  662;  WaUon  v.  Tmten,  49 Id.  675;  CarUaUv.  Tindall,  Id.  233| 
ffandy  v.  Noonan,  51  Id.  170;  M.  <£;  C.  R,  R  Co.  v.  Neighbort,  Id.  420;  Pk^ 
V.  Harris,  Id.  794;  that  the  lien  of  a  judgment  is  diachazged  by  a  payment  ol 
it,  in  BoUins  t.  Thompson,  13  Smed.  &  M.  525. 


Gbeen  v.  Gbeighton,  Adm'b. 

[10  Smxdss  ahd  Mamhat.t.,  169.] 

Chanoebt  Possbssxs  No  JuRisDicnoN  over  the  Administbatiok  of  eatatoa 
and  the  settlement  of  the  accounts  of  administrators;  they  fall  pecnliarly 
and  exclusively  under  the  cognizance  of  the  probate  court. 

Whsbb  Fkaud  has  been  Practiced  bt  an  Administrator  in  thx  Sbt- 
TLSMENT  or  HIS  AcoouNT,  a  court  of  equity  will  set  adde  the  aettlemaiit 
and  direct  a  new  one  in  the  probate  ootirt,  but  has  no  power  to  have  the 
settlement  made  in  its  own  forum. 

BuLE  that  Where  there  is  No  Demurrer  to  the  jurisdiction  of  the  oonrl 
below,  it  is  too  late  to  raise  the  objection  on  the  appeal,  applies  only  to 
casee  of  concurrent  jurisdiction,  and  has  no  place  where  there  is  an  entire 
want  of  jurisdiction  of  the  subject-matter. 

Appeal  from  a  bill  in  chancery,  alleging  fraud  in  the  settle- 
ment  of  the  accounts  of  defendant  as  administrator,  and  pray- 
ing that  he  might  be  enjoined  from  paying  over  to  Ehodes  and 
wife  the  amount  decreed  in  their  favor.  The  injunction  was 
granted.  Ehodes  and  wife  answered,  denying  all  fraud,  and 
pleading  in  bar  the  final  decree  in  their  favor.  No  proof  was 
taken  on  either  side,  and  the  injunction  was  dissolved,  from 
which  order  complainant  appealed.  The  other  facts  sufficiently 
appear  in  the  opinion. 

Grapoo,  for  the  appellant. 

JJ.  T.  EUeti,  for  the  appellee. 

By  Court,  Clayton,  J.  This  was  a  bill  filed  in  the  superior 
court  of  chancery  by  the  appellant.  Its  allegations  are  numer- 
ous and  complicated,  and  it  would  be  difficult  for  any  abstract 
to  embrace  them.  Its  objects  are  to  compel  the  several  persons, 
who,  at  various  times,  have  been  the  administrators  of  Amos 
Whiting,  deceased,  **  to  file  an  inventory  of  the  assets  of  the 
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estate,  and  to  account  fully  to  the  court  of  chancery  for  their 
actings  and  doings  in  their  administration,  and  that  they  may 
be  compelled  by  a  decree  of  the  court,  to  pay  to  the  complainant 
the  amount  of  his  claim,  and  if  there  be  not  sufficient  assets  for 
the  purpose,  then  that  the  administrator  of  one  of  the  sureties 
in  the  administration  bond  may  be  decreed  to  make  the  pay« 
ment."  These  are  the  leading  objects  of  the  bill,  though  auxil- 
iary matters  are  also  introduced.  The  court  below  dissolyed  the 
injunction,  which  had  been  granted,  and  from  this  order  the 
appeal  was  taken. 

Nothing,  certainly,  is  better  settled  in  this  court,  than  that 
the  court  of  chancery  does  not  possess  the  jurisdiction,  which  it 
is  here  a^ked  to  exercise.  The  administration  of  estates,  and 
the  settlement  of  the  accounts  of  administrators,  fall  peculiarly 
and  exclusively  under  the  cognizance  of  the  probate  court:  See 
Jones  y.  Coon,  5  Smed.  8c  M.  751.  Suits  upon  the  bondB  of 
administrators  pertain  to  the  circuit  court:  See  Buckingham  t. 
Owen,  6  Id.  502.  Upon  the  well-defined  principles  of  the  law, 
then,  it  would  seem  that  there  is  no  error  in  the  decree.  It  is 
alleged,  however,  that  fraud  was  practiced  by  the  administrators 
in  their  settlements.  If  this  were  true,  upon  a  bill  filed  to  set 
aside  the  settlement,  a  court  of  equity  would  have  the  power  to 
do  it,  and  to  direct  a  new  settlement  in  the  probate  court:  Tarn* 
bull  V.  Endicoti,  8  Id.  804.  But  this  would  give  the  court  of 
chancery  no  power  to  have  the  settlement  made  in  its  own  forum. 
When  it  had  set  aside  the  fraudulent  settlement,  and  removed  it 
out  of  the  way  of  the  complainant,  its  functions  would  be  at  an 
end.  He  must  then  proceed  as  if  the  fraudulent  settlement  had 
never  been  made.  In  this  case  there  is  no  evidence  to  sustain 
the  allegation  of  fraud.  The  charge  is  denied,  and  no  proof  is 
offered  to  show  its  existence,  or  that  the  settlement  was  made 
without  the  notice  required  by  the  statute:  Stvbhlefield  v.  Mc- 
Haven,  5  Id.  142  [48  Am.  Dec.  502].  It  is  said  in  argument, 
that  there  was  no  demurrer  to  the  jurisdiction  of  the  court  below, 
and  that  it  is  too  late  to  raise  the  objection  here.  That  rule  ia 
only  applicable  in  cases  of  concurrent  jurisdiction,  and  has  no 
place  where  there  is  an  entire  want  of  jurisdiction  of  the  subject- 
matter:  Marsh  v.  Haywood,  6  Humph.  218;  BeU  v.  Tombighee  B. 
B.  Co.,  4  Smed.  &  M.  649. 

On  the  whole,  no  error  is  perceived  in  the  decree,  and  the  same 
is  affirmed.  But  the  cause  is  remanded  for  further  proceedings, 
if  by  the  parties  deemed  expedient,  and  found  within  the  juris- 
diction  of  the  court. 
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OONCLU8XVXNI8B  OT  DSOBUS  or  D18IBIBDTION  AND  POWIE  OT  CbAUCKBT 
TO  COB&BOT  OB  SCT  ASIDX  SnTLUfXlIT  OV  AOOOUNTB  IN  PBOS4TB  OOUBX.— la 

England  the  administration  of  the  estates  of  deceased  persons  originsUy  be- 
longed exolnsiTely  to  the  eocleaiastioal  oonrts,  bat  oonrts  of  equity  gxadnaily 
acquired  a  ooncnrrent  jurisdiction  with  them.  The  grounds  npon  which  thia 
jurisdiction  was  assumed  have  been  Tariously  stated  by  different  judges;  yie., 
as  being  the  natural  outgrowth  of  its  authority  over  trusts;  or  on  account  oi 
the  frequent  necessity  of  applying  to  a  court  of  chancery  for  a  discovery  of 
assets,  and  taking  of  accounts ;  or  the  fact  that  no  adequate  remedy  oookl 
be  obtained  from  the  common  law  or  ecclesiastical  courte,  etc.  Tins  juris- 
diction has  now  practically  in  England  come  to  bekmg  exclusively  to  coorta 
of  equity:  1  Story's  Eq.  Jur.,  sec.  632  et  acq.;  1  Pomeroy's  Eq.  Jur.,  sec  ZHfL 
The  whole  subject  of  the  estates  of  deceased  persons  has  been  reduced  to 
statutory  form  in  the  great  majority  of  the  American  states,  and  special 
courts,  called  either  surrogate  courts,  orphans'  courts,  or  probate  coarts* 
have  been  establiBhed,  to  which  the  jurisdiction  of  the  administration  d 
estates  has  been  given.  In  some  of  the  states  the  statutes  creating  these 
courts  have  been  drawn  in  such  mandatory  terms  that  they  have  been  con* 
strued  as  abrogating  the  jurisdiction  of  equity  and  giving  it  exdnsively  to 
these  courts,  except  in  cases  involving  fraud,  trusts,  or  other  special  subjeots 
of  equity  jurisdiction.  In  other  states  they  have  been  held  to  retain  a  juris- 
diction "concurrent  with"  or  *' auxiliary  to"  that  of  the  probate  courts,  but 
which  is  practically  suspended  in  all  ordinary  cases.  And  in  a  few  of  tiie 
states  it  has  been  held  that  the  equity  courts  retain  a  concurrent  jurisdictioiiv 
equal  to  that  exercised  by  the  probate  courts:  1  Pomtooy's  Eq.  Jur.,  sees. 
M8,  349^  360.  The  above  is  of  course  only  a  general  formulation  of  the  con- 
struction put  upon  the  statutes  creatiag  orphans',  suirogates',  and  probate 
courts,  but  as  the  states  falliog  under  each  of  these  general  divisiQiis  diilbr 
slightly  in  the  constructions  given  the  statutes,  we  will  take  up  the  statea 
separately,  confining  ourselves  to  the  effect  of  a  decree  of  distribntioii  and  the 
power  of  a  court  of  chancery  to  correct  or  set  aside  an  account  settled  in 
these  courts. 

Alabama, — ^Where  the  orphans'  court  in  a  matter  of  cononrreBt  juziedio- 
tion  has  taken  cogniflmoe  and  proceeded  to  a  final  decree,  a  ooort  of  equity 
will  not  interfere,  unless  the  bill  alleges  some  special  reason  for  its  interposi- 
tion: King  v.  Smith,  16  Ahk  264;  AmeU'9  Ba^r  t.  ^mett,  23  Id.  273.  Oliaa 
in  King  v.  Smiih,  mipra,  the  court  say:  "  The  defendant  Steele  pleads  that 
he  has  made  a  full  and  final  settlement  with  the  orphans'  court  of  Smithls 
administration  of  the  assets  of  the  estate,  which  came  to  his  hands,  and  the 
duly  certified  records  of  the  orphans'  court  in  which  the  settlement  was  had* 
fully  sustains  the  plea.  If  then  the  orphans'  oourt  had  jurisdiction  to  make 
the  settlement^  snd  that  jurisdiction  attached  before  the  exhibition  of  the 
complainants'  bill,  it  is  too  plain  a  proposition  to  require  the  citation  of 
authority,  that  the  settlement  forecloses  the  oonip1ainanti^  and  is  a  final 
adjustment  of  the  whole  matter  in  controverqr*  The  well-estabUshed  rule 
ii^  that  in  cases  where  two  courts  have  concurrent  jurisdiction,  the  oourt 
which  first  takes  the  cognizance  of  the  cause,  retains  it  to  the  exclusion  of 
the  other."  In  AmeU  t.  AmeU,  supra,  it  was  held  that  after  a  final  settle- 
ment in  the  probate  court  the  widow  can  not  come  into  equity  to  obtain  an 
allowance  for  her  support,  under  a  provirion  in  the  decedent's  will  direotiqg 
that  she  '*  be  sllowed  a  sufficient  support  to  last  her  twelve  months'*  from 
his  decesse,  without  showing  a  sufficient  legal  excuse  for  her  fsilurs  to  prose- 
sate  her  claim  before  the  probate  court.    Neither  will  equity  grant  relief 
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ftgainst  a  ptohtAib  decree,  by  eetabliBhing  a  credit  or  set-off  which  might  hate 
been  allowed  In  the  probate  ooart»  merely  on  the  ground  that  complainant's 
attorney  advised  him  that  it  was  not  necessary  to  bring  it  before  that  court: 
Duetworth  t.  DuekworiK,  35  Id.  70;  bat  equity  will  reliere  against  a  probate 
decree  on  the  ground  of  fraud;  thus  where  non-resident  distributees  have  no 
notice  of  the  proceedings  on  the  settlement  of  the  final  account  of  the  admin- 
istrator, equity  will  open  and  set  aside  the  account  on  proof  that  the  admin- 
istrator claimed  and  was  allowed  a  credit  for  a  payment  which  he  must  have 
known  he  had  never  mgAe;  Morrow  t.  AlUaon,  39  Id.  70.  Where  the  final 
account  is  attacked  for  fraud  in  a  court  of  equity,  it  will  not  be  opened  on 
proof  of  mere  errors  and  mistakes:  Cowan  v.  Jone$,  27  Id.  317. 

Arhcuuaa, — ^In  Arkansas,  settlements  made  in  the  probate  court  are  con* 
elusive  between  the  parties  interested  in  the  estate,  so  far  as  the  court  has 
Jurisdiction,  and  can  only  be  impeached  in  a  court  of  chancery  upon  allega- 
tions of  fraud  in  the  settlement:  DooUy  v.  DooHey,  14  Ark.  122;  Clark  t. 
SheUon,  16  Id.  474;  SinggM  v.  Stone,  20  Id.  620.  In  Osborne  v.  Cfrahaim, 
80  Ark.  67,  the  court  say:  **  The  general  administration  of  the  estate  was  a 
matter  clearly  and  exclusively  within  the  Jurisdiction  of  the  probate  court, 
and  by  statute  it  is  provided,  that  an  account  current,  when  confirmed  by  the 
probate  court,  shall  never  thereafter  be  subject  to  investigation  unless  in  a 
court  of  chancery  upon  an  allegation  of  fraud  in  the  settlement  of  such  ao» 
count,  supported  by  the  affidavit  of  the  party  making  such  allegations."  It 
was  held  in  dark  v.  SheUon^  awpra,  that  this  exclusive  Jurisdiction  of  tha 
eourt  of  probate  over  the  estates  of  deceased  persons,  and  the  conclusiveness 
of  its  Judgments  except  in  cases  of  fraud,  properly  related  to  cases  in  which 
there  was  no  contest  as  to  the  title  of  the  Intestate's  or  testator's  estate,  and 
that  when  other  parties  than  those  claiming  title  under  the  intestate  or  tes- 
tator, set  up  an  adverse  daim,  or  an  adverse  interest  in  the  estate  sought  to 
be  administered  upon,  such  adverse  claim,  interest^  or  title  must  be  litigated 
and  settled  before  some  tribunal  competent  to  hear  and  determine  the  same. 

OowneeHciKL — ^In  Connecticut  it  was  very  early  settled  that  the  decree  of 
the  probate  court  allowing  an  administrator's  account  could  not  be  impeached 
odOaterally,  and  that  the  only  remedy  of  the  aggrieved  party  was  by  appeal, 
writ  of  error,  or  an  application  for  a  new  trial:  Ooodrieh  v.  ThompMn,  4 
Day,  210.  .^id  where  the  probate  court  has  made  a  decree  of  distributioii  of 
the  lands  of  an  intestate  among  his  heirs,  a  bill  in  equity  will  not  lie  to  cor- 
rect a  mistake  in  the  detoriptlon  of  the  parcels  allotted:  GaUe  v.  TrttU^  17 
Conn.  886.  In  that  case  distributors  were  appointed  by  the  court,  as  pro- 
Tided  by  statute.  In  their  return  they  made  a  mistake  in  describing  the 
lines  of  the  several  parods,  whereby  more  land  was  given  to  some  of  the  heirs 
and  less  to  others,  than,  according  to  the  distribution  in  foot  made,  they  wera 
entitled  to;  this  return  was  accepted  and  confirmed  by  the  court  of  probate^ 
after  which  tiie  party  aggrieved  by  the  mistake,  brought  this  bill  In  equity 
for  its  conreotion,  and  it  was  held  on  demuner  tiiat  the  biU  was  not  sustain- 
able. 

The  oonrt  say,  at  page  892:  '*That  the  court  of  probate  has  power,  by  vir- 
toe  of  the  statute  relating  to  the  settLement  of  estates,  to  make  partition  of 
the  lands  in  cootroversy  among  the  heirs  of  Minor  Bobins,  has  not  been  and 
aan  not  be  denied.  This  power  is  expressly  given  to  that  court;  end  the 
Bode  in  which  it  shall  be  exercised,  through  the  intervention  of  freeholdei% 
to  be  appointed  to  make  the  <iistribntion,  is  specifically  pointed  out  in  the 
ilatatew  It  Is  equally  clear,  that  the  decree  of  a  court  of  probate,  In  a  mat- 
,ter  within  its  jurisdiction.  Is  as  conclusive  upon  the  parties,  as  the  judgment 
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or  decree  of  any  other  court;  and  the  superior  court,  as  a  court  of  equity, 
has  no  more  power  to  correct,  alter,  or  vaiy  it,  than  it  has  to  alter  or  Tary  the 
judgments  of  any  other  court  in  the  state.  The  statute  haying  provided  for 
the  correction  of  any  erroneous  decree,  by  appeal,  unless  that  remedy  is 
taken,  the  decree  must  stand:  Ooodrich  v.  Thompaofit  4  Day,  215;  HclamJb 
V.  Phelps,  16  Conn.  127,  and  authorities  there  cited."  To  iJie  same  effect  is 
Kellogg  v.  Johnson,  38  Id.  271,  citing  OcUes  v.  Treat,  But  the  judgments 
and  decrees  of  the  probate  court  are  co-extensive  only  with  the  issue,  and 
conclude  nothing  not  necessarily  involved  in  the  issue:  Dickinson  v.  i/ioyeia 
31  Id.  417.  Hence,  where  a  minor,  under  the  age  of  twenty-one  and  over 
that  of  seventeen,  and  who  was  therefore  able  to  make  a  valid  will  of  per- 
sonal property  but  not  of  real  property,  made  a  will  of  both  real  and  per- 
sons! property,  which  was  proved  in  the  court  of  probate,  the  decree  of  the 
court  being  in  these  words,  *'An  instrument  purporting  to  be  the  last  will  of 
F.  H.,  late  of  M.,  in  this  district,  deceased,  was  presented  in  court  for  pro- 
bate; and  having  been  duly  proved,  was  approved  and  ordered  to  be  re- 
corded," and  no  appeal  was  ever  taken  from  the  decree;  it  was  held  that 
this  decree  was  not  conclusive,  as  to  the  competency  of  the  testatrix  to 
make  a  will  of  real  estate;  and  that  in  an  action  of  ejectment  brought  by  the 
heirs  at  law  against  parties  claiming  under  a  devise  in  the  will,  evidence  was 
admissible  to  show  that  the  testatrix  was  not  twenty-one  years  of  age^  and 
that  the  fact  that  the  probate  court  had  ordered  a  distribution  of  the  real 
estate  under  the  will,  did  not  affect  the  case:  Id.  In  that  case,  the  court 
say:  "  If  she  was  seventeen  years  of  age,  and  was  of  sound  and  disposing 
mind  and  memory,  then  she  was  legally  competent  to  make  a  will;  and  if  the 
instrument  in  question  was  executed,  published,  and  attested  as  the  law  re- 
quired, it  was  a  valid  will,  and  it  was  the  duty  of  the  court  of  probate  to 
approve,  accept,  and  establish  it  accordingly.  It  may  be,  indeed,  that  the 
court  of  probate  found  the  testatrix  not  only  seventeen,  but  also  twenty-ono 
years  of  age;  and  that  it  did,  would  be,  perhaps,  the  natural  inference  from 
the  general  judgment  of  approval;  but  that  fact  is  not  stated  in  the  record, 
is  not  necessarily  involved  in  the  decision,  and  is  not  necessary  to  infer  ia 
order  to  uphold  the  judgment." 

Cal\fomia, — The  probate  court  in  California  has  jurisdiction  to  settle  the 
the  accounts  of  an  administrator,  and  to  ascertain  and  determine  his  liability 
to  the  estate,  and  the  decree  of  the  court,  settling  the  accounts  and  fixing 
the  amount  of  liability,  is  conclusive,  subject  only  to  be  set  aside,  reversed^ 
or  modified  on  appeal:  Reynolds  v.  BruTnagim,  54  Cal.  254;  Williams  v. 
Price,  11  Id.  212;  Kingdey  v.  MiOer,  45  Id.  95;  EsUUe  of  Oarraud,  36  Id. 
277;  Dean  v.  Superior  Court,  11  P.  C.  L.  J.  535.  So,  also,  decrees  of  the 
probate  court  on  distribution  are  conclusive  as  to  the  rights  of  heirs,  legatees, 
and  devisees,  subject  to  the  same  right  of  being  reversed,  set  aside,  or  mod- 
ified on  appeal:  Estaie  q/*  Hudson,  Id.  446;  McClelland  v.  Downey,  Id.  448; 
Freeman  v.  Rahm,  8  Id.  126;  Dean  v.  Superior  Court,  11  Id.  535.  Hence. 
where  the  final  account  of  an  administrator,  upon  his  resignation,  wm 
settled  and  approved,  and  he  was  discharged;  in  an  action  afterwards 
brought  against  him  by  his  successor,  for  neglect  in  failing  to  bring  suit 
within  the  period  prescribed  by  the  statute  of  limitations  for  land  in  the 
possession  of  adverse  claimants,  whereby  the  land  was  lost,  it  was  held  that 
if  the  defendant  had  incurred  any  liability,  it  was  full  and  complete  at  the 
time  of  the  settlement  of  his  final  account,  and  might  then  have  been  asoorw 
tained  and  determined,  and  that  the  order  settling  his  account  and  diacheEg- 
ing  him  was  condusive  against  his  liability:   Reynolds  v.  Brvmagimt  54  Idt 
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1254.  And  where  the  final  decree  of  diatribatioQ  has  been  made»  the  probate 
coort  has  no  power  to  make  a  farther  diepoeition  of  a  portion  of  the  estate, 
pending  an  appeal  from  said  final  decree,  and  an  order  making  any  snch  dis- 
position is  void:  EaUUe  qf  Oarraud,  36  GaL  277.  In  an  action  by  a  distrib* 
ntee  to  recover  money  distributed  to  her,  the  defendant,  a  surety  of  the  ad- 
tninistrator,  can  not  question  the  validity  of  the  decree  settling  the  account 
of  his  principal,  and  making  distribution  of  the  estate:  McOleUand  v.  Doimey, 
11  P.  C.  L.  J.  448. 

The  probate  court,  itself,  has  no  power  to  entertain  a  petition  by  legatees 
to  set  aside  a  final  decree  of  distribution  for  fraud:  Estate  of  Hudson,  IIP. 
O.  L.  J.  446;  Dean  v.  Superior  Courts  Id.  535.  In  such  a  case,  if  the  time 
lor  taking  an  api>eal  has  passed,  the  remedy  is  by  an  application  to  a  court 
of  equity:  Id.  Thus,  in  EeUUe  qf  Hudson,  suprct,  the  court  say:  "There  is 
no  provision  of  the  statute  which  gave  to  the  probate  court  jurlBdiction  to 
entertain,  after  a  decree  of  distribution  and  discharge  (and  after  the  time 
specified  in  section  473,  C.  C.  P.),  a  petition  to  set  aside  the  decree  for  fraud, 
or  because  the  court  had  been  imposed  upon  by  false  testimony.  *  *  * 
In  such  cases,  courts  of  equity  have  jurisdiction  to  afibrd  proper  relief;  and 
if  it  be  true  that,  by  means  of  false  testimony,  the  probate  court  was  imposed 
upon,  and  induced  to  make  a  decree  which  it  would  not  otherwise  have  made, 
doubtless  a  court  of  equity  can  charge  the  distributees  as  trustees;"  and  in 
Dean  t.  Superior  Court,  supra^  the  court  say:  "If  the  judgment  or  order 
(settling  the  final  account  and  decreeiDg  distribution)  was  obtained  by  the 
employment  of  frauds  or  artifices  such  as  would  justify  a  court  of  equity  in 
annulling  it,  the  remedy  of  the  party  aggrieved  was  by  independent  action  in 
equity  and  the  issuing  and  service  of  summons  thereon." 

Massachusetts, — ^In  Massachusetts  it  is  held  that  a  court  of  equity  has  no 
authority  to  resettle  an  executor's  account,  alleged  to  have  been  erroneously  or 
fraudulently  settled  in  a  court  of  probate:  Jennison  v.  Hapgood,  7  Pick.  1; 
8.  C,  19  Am.  Dec  258;  Sever  v.  RusseU,  4  Gush.  513;  and  this  is  so,  even 
though  such  account  was  settled  without  notice  to  the  parties  interested:  Sever 
V.  Russell,  supra.  The  party  aggrieved  by  such  settlement  must  appeal;  or  if 
the  proceedings  may  be  treated  as  a  nullity  on  account  of  the  fraud,  the  ex- 
ecutor must  be  cited  to  account  in  the  probate  court:  Jennison  t.  Hapgood, 
supra.  In  this  last  case  the  court  say,  at  page  7:  "As  to  all  the  accounts 
and  proceedings  in  the  probate  court,  where,  upon  the  face  of  them,  that 
court  has  jurisdiction,  this  court,  as  a  court  of  chancery,  has  no  jurisdiction, 
but  will  hold  all  that  has  been  properly  done  there  as  conclusive.  If  any  one 
was  injured  by  any  order  or  decree  of  that  court,  the  remedy  was  by  appeal 
to  the  supreme  court  of  probate.  If,  as  the  plaintiffs  allege  in  the  amended 
bill,  the  prooeedings  were  void  for  fraud,  and  if  the  plaintifEs  may  treat  them 
as  a  nullity,  that  woidd  not  give  this  courts  as  a  court  of  chancery,  original 
jurisdiction.  If  the  proceedings  are  merely  void,  the  defendant  must  be 
cited  to  account  in  the  probate  court.  If  einors  have  happened,  they  are  to 
be  corrected  in  that  forum,  if  corrected  at  alL  We  can  not,  in  this  incidental 
way,  resettle  an  account  here,  which  has  been  onoe  settled  there,  any  mors 
than  we  could  revise  the  question,  whether  there  was  a  will,  or  whether  it 
had  been  duly  proved." 

The  question  of  fraud  in  the  settlement  of  an  executor's  account  can  not 
be  tried  collaterally:  Paine  v.  Stone,  10  Pick.  75.  That  was  an  action  on  an 
administrator's  •bond  for  settling  a  false  and  fraudulent  aoooont;  the  oonrt 
ny:  "  The  defendant  objects  fiist^  that  the  replication  is  insuffident^  because 
a  question  of  fraud  in  the  settlement  of  the  administration  aoooont  can  nol 
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be  triMl  eoDatetUy  in  ihii  aotion.  We  think  this  is  a  nffideni  ground  d 
defenee.  The  prohaie  eoort  iM  the  proper  fomm  for  lettling  the  aooomit 
If  the  perty  aggrieved  by  the  fraud  is  aware  of  it  at  the  time  when  tiie  ao» 
ooant  is  allowed,  he  may  appeal;  but  if  he  is  not,  he  may  cite  the  adminia- 
trator  to  reiettle  his  aooonnt^  and  allege  the  fraud.  ThiB  mm  fully  consid- 
ered in  the  case  of  Jemumm  v.  Hapgood,  7  Id.  1,  where  it  was  held  that  a  suit 
in  equity  was  a  collateral  proceeding,  and  that  application  should  be  made  to 
the  court  of  probate  to  resettle  an  account  alleged  to  be  fraudulent."  A  bill 
in  equity  alleging  that  the  plaintiff's  ancestor  died  intestate,  and  that  at  the 
time  of  his  death  he  was  possessed  of  various  sums  of  money  which  had  been 
deposited  in  banks  or  elsewhere  in  the  names  of  other  persons  known  only  to 
him  and  his  wife,  and  that  she,  intending  to  appropriate  the  same  to  her  own 
use,  refused  to  inform  the  administrator,  and  would  not  suffer  him  to  obtain 
possession,  and  praying  that  she  account  for  such  money  and  pay  it  over  to 
the  administrator,  will  not  lie,  there  being  a  full  and  adequate  remedy  in  the 
probate  court:  WiUon  v.  Leiihmanf  12  Mete.  316.  Where  a  judge  of  probate 
appointed  oommisaioners  to  divide  the  land  of  a  deceased  intestate  among  his 
heirs,  or  to  assign  the  whole  to  one  of  them  in  case,  etc.,  and  the  commis- 
sioner assigned  the  whole  to  a  female  heir,  there  being  a  male  heir,  who  waa 
at  the  time  absent  from  the  commonwealth,  and  to  whom  no  notice  of  the  pco- 
oeedings  was  given,  and  for  whom  no  agent  was  appointed,  the  prooeedings 
were  holden  void  as  to  such  male  heir,  who  recovered  his  purparty  of  the  land^ 
notwithstanding  the  heir  to  whom  the  whole  had  been  sssigned,  had  paid  the 
sum  awarded  by  the  commissioneni  to  be  paid  by  her  to  such  male  heir»  la 
satisfiaotion  of  a  judgment  recovered  against  her  as  trustee  of  such  male  heirs 
Smith  V.  Siee,  11  Mass.  607.  The  same  decree  was  held  good  as  to  another 
heir,  who  had  assented  to  the  assignment  snd  had  received  the  sum  awarded 
to  her  by  the  commiiftioners:  Rice  v.  8mUh,  14  Id.  432. 

MissiitippL — ^The  early  cases  of  Mississippi  held  that  a  decree  of  the  pio* 
bate  court  discharging  an  adminiitrator  or  executor  upon  final  settlement 
made  upon  due  notice,  and  a  decree  of  distribution,  are  conclusive^  and  aa 
equity  court  has  no  jurisdiction  unless  there  has  been  a  fraud  practioedi 
SeaHea  v.  ScoU^  14  Smed.  ft  M.  94;  MykaiM  v.  Burffe,  Id.  201;  Gainn  v.  Smi-^ 
ley,  7  Id.  53;  8.  C,  45  Am.  Dec.  206;  Ortm  v.  Oreighton,  10  Id.  160  (prinoi- 
pal  case).    If  fraud  has  been  praotioed  by  the  administrator  in  the  settlement 
of  his  account,  a  court  of  equity,  upon  a  proper  bill  filed,  baa  juiisdictioa  to 
inquire  into  the  alleged  fraud,  and,  if  proved,  may  set  adde  the  settlement* 
and  order  a  new  one  in  the  probate  court,  but  its  Jurisdiction  eztenda  no  fur- 
ther: 8earle$  v.  Seott,  9upra;  Mylani  v.  Burge,  aupra;  Orten  v.  Onigkitmp 
nqmu    The  new  oonstitntion  of  1868  baa  enlarged  the  jurisdiotloii  of  the 
ehancery  oourts,  so  that  the  above  decisions  under  the  old  ccmstitntion  would 
not  perhaps  be  considered  the  law  of  the  state  under  it.    "  Hie  coostitntioD 
of  1832  was  oonstrued  as  taking  away  from  the  chancery  oourt  that  snbjeoi 
(calling  an  administrator  to  account),  and  confining  it  ezdusively  to  tiie 
probate  court.    In  adjusting  the  judicial  power,  as  oigaoiaed  by  the  preient 
oonstitution,  the  codifiers  restored  the  chsncery  court  to  its  original  power 
over  the  subject;  so  that  it  is  competent  now  for  the  distributees  to  compel  the 
a^lministrator  to  make  a  final  settlement,  and  to  obtain  a  deoree  against  him 
and  his  sureties  for  the  payment  of  the  balance  found  due:"  WMer  v.  Sttde, 
58  Miss.  685. 

New  Jeney.-^Jn  this  state  the  chancery  court  baa  oonoanent  jurisdietjai 
with  the  orphans*  court  in  the  settlement  of  the  aooonntadezeontors  and  sd* 
ministraton,  but  where  some  progress  has  been  made  in  the  setUenMOt  in  the 
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ufphaiifl'  oonrt,  the  ohanoery  oourt  will  not  interfere^  imliii  tliare  la  ahowii 
■QUIA  good  and  aabstential  oanse  for  its  doing  bo:  Olarke  ▼•  Jaktutrnf  2  Stock. 
Ch.  297;  Saiier  v.  WiOkumon^  1  Qreen'sCh.  480;  S.  C,  35  Am.  Deo.  513;  Fre^ 
T.  Demareti,  1 C.  E.  Qraen,  236;  Van  Mater  v.  Siekler,  1  Stock.  Ch.  483.  Thus 
In  Clarie  y»  Johnaon^  tutpra^  the  oonrt  say,  at  page  288:  "  This  oonrt  has  con* 
current  Jnriidiction  with  the  orphans'  oourt  in  the  settlement  of  accoonta  of 
ezecntom  and  administrators.  It  may  assume  this  jnrisdiotion  to  the  exdn* 
aion  of  the  orphans'  oonrt  where  the  ends  of  justice  may  seem  to  require  it.  If 
any  progress  has  been  made  in  the  orphans'  oonrt  in  the  settlement  of  the  ao- 
oounts,  the  court  of  chancery  ought  not  to  interfere  with  that  tribunal,  unlesa 
there  is  shown  some  good  cause  for  its  doing  so.  This  was  the  view  taken  by 
the  chancellw  in  the  case  of  8aUer  T.  WUUcuMfm^  1  Green's  Oh.  480,  and  I 
think  a  correct  one."  In  all  cases  in  which  a  party  seeks  relief  on  grounds 
peculiarly  of  chancery  jurisdiction,  and  which  call  for  the  exercise  of  chan- 
cery powers,  the  Jurisdiction  of  the  chancery  oonrt  is  paramount  to  that  of 
the  orphans'  oourt:  King  y.  Berry^  2  Id.  44.  A  oourt  of  chancery  will  not 
attempt  to  look  behind  a  settlement  made  in  the  orphans'  court  unless  on  the 
ground  of  fraud  or  mistake:  Frty  v.  Demairttt^  1  G.  B.  Qreen,  286;  Satier  t. 
WiOkLfMony  1  Green's  Ch.  490;  S.  C,  35  Am.  Dec.  513. 

New  York, — ^In  this  state,  the  chancery  courts  have  a  concurrent  or  anz* 
iliary  jurisdiction  with  the  surrogate's  court  over  the  settlement  of  the 
aooounta  of  executors  and  admimstrators,  but  where  the  executors  and  ad- 
ministrators have  been  brought  before  the  surrogate  for  an  accounting  and 
distribution,  chancery  will  not  interfere  with  the  proceedings  before  the  sur* 
rogate  without  some  tpecial  and  sat^faetory  recuon.    In  Seymour  v.  Seymour^ 
4  Johns.  Ch.  409,  the  plaintiffs  alleged  in  their  bill  that  they  "were  appre- 
hensive that  they  should  not  be  able  to  make  full  proof  of  the  material  facts,** 
without  a  disdoBure  from  the  defendants,  and  prayed  that  the  surrogate 
court  be  enjoined,  and  that  they  be  permitted  to  settle  their  accounts  before 
the  chancery  court.    The  chancellor  says:  "The  object  of  this  bill  is  not 
simply  discovery  but  relief.     It  seeks  to  transfer  to  this  court  the  jurisdic- 
tion of  the  whole  matter  of  account  between  the  administrator  and  the  next 
of  kin;  and  that  too  after  the  cognizance  of  the  case  has  duly  attached  before 
the  surrogate.    It  is  not  to  be  disputed  that  the  surrogate  is  clothed  with 
powers  competent  to  settle  the  accounts  of  the  estate,  and  to  decree  and  en- 
force distribution;  and  there  is  no  reason  assigned  why  his  jurisdiction  should 
be  superseded,  and  the  entire  cognisance  of  the  case  transferred  to  this  court 
The  act  relative  to  the  court  of  probates  declares  'that  it  shall  be  lawful  for 
the  surrogate  granting  administration,  to  call  such  administrators  to  account, 
etc.,  and  upon  hearing  and  due  consideration,  to  order  distribution,  etc.,  and 
the  same  distribution  to  decree  and  settle,  and  to  compel  such  administra- 
tors to  observe  and  pay  the  same,  and  to  enforce  such  decree  by  imprison- 
ment, etc.,  and  to  compel  witnesses  to  attend  and  be  sworn/  etc.    The  sur- 
rogate has  so  far  a  concurrent  jurisdiction  with  this  court;  and  without  some 
ipeeial  reason  set  forth  in  the  bill,  I  am  not  inclined  to  interfere  with  the 
ordinary  exercise  of  such  a  power,  because  I  do  not  at  present  perceive  that 
such  an  interference  would  be  warranted.    There  is  nothing  in  this  case  that 
would  not  apply  to  every  case;  and  it  would  be  assuming  exclusive  jurisdic- 
tion over  the  subject-matter."    In  Ghipman  v.  Mowtgcmery^  63  N.  T.  236» 
the  case  of  Seymour  v.  Seymour^  eupra,  is  cited  with  approval,  and  Alien,  J., 
says:  "  The  jurisdiction  (of  the  chancery  court)  ahonld  be  regarded  ratiier  as 
auxiliary  than  oononrrent." 
Where  an  accounting  has  been  had,  and  a  final  decree  rendered  that  the 
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lutrator  or  exectxtor  pay  the  diatributees  a  certain  nam,  the  decree  caa 
not  be  attacked  collaterally;  hence  in  an  action  of  debt  on  the  adminirtntor'a 
bond  by  a  distributee,  the  corractDeas  of  the  decree  can  not  be  inqnired  into: 
Ooioni  T.  Jerome f  68  N.  Y.  316.  An  action  of  debt  lies  on  the  decree  of  a 
surrogate  for  the  payment  of  money:  Jhibow  ▼.  DuboUf  6  Ck>w.  494.  In  the 
last  case  the  court  say:  "  The  decree  of  the  surrogate,  unappealed  from,  is 
conclusive,  aud  determxnee  forever  the  rights  of  the  parties.  It  may  be  en- 
forced by  imprisonment,  and  is  certainly  evidenoe  of  a  debt  due.  Whether 
\  surrogate's  court  is  a  court  of  record  need  not  be  decided*  It  has  often 
been  said  that  a  court  of  chancery  is  not  a  court  of  record.  It  is  suffident 
that  a  decree  in  either  court,  unappealed  from,  is  finaL  Debt  will  lie." 
The  surrogates  have,  to  a  limited  extent,  power  to  revoke,  modify,  or  change 
its  final  acts  or  decrees  for  the  purpose  of  correcting  any  mistake  therein,  the 
result  of  accident:  Campbell  v.  Thatcher,  64  Barb.  382.  In  that  case  the  ex- 
ecutors employed  counsel  to  make  out  their  account  for  setUemeot,  who^ 
through  oversight,  omitted  to  credit  the  executors  with  a  payment  of  five 
hundred  dollars.  A  final  decree,  declaring  the  account  finally  settled,  was 
entered.  Afterwards  one  of  the  executors  petitioned  the  court  to  open  the 
decree,  and  credit  him  with  that  item.  It  was  held  on  appeal  that  the  sur* 
rogate  did  right  to  open  the  account  and  correct  the  error.  The  court  say, 
at  page  386:  ''As  indispensable  to  the  administration  of  justice,  surrogates* 
courts,  have,  to  a  limited  extent,  exercised  the  right  of  revoking  acts  done 
by  them;  as  where  a  decree  was 'obtained  by  collusion  or  fraud:  Toller  on 
Ex.  73;  where  a  will  has  been  produced:  Wms.  Ex.  478;  where,  after  a 
will  has  been  admitted  to  probate,  the  party  supposed  to  be  dead  appears; 
when,  through  accident  or  mistake,  a  decree  was  taken  by  default:  Pew  v. 
Hastings,  1  Barb.  Ch.  452;  where  a  decree  for  distribution  had  been  made,, 
but  before  distribution  a  legatee,  not  known  to  be  in  existence,  appeared; 
where  the  court  had  acted  without  acquiring  jurisdiction  of  the  person;  or 
where  a  party  in  interest  had  not  been  cited;  or  where  no  guardian  had  been 
appointed  for  an  infant;  where  an  order  was  actually  made  but  not  entered, 
it  might,  by  order  entered  nunc  pro  tunc,  vacate  any  act  or  proceeding  which 
was  irregular  and  void:  8  Paige,  12,  127;  10  Id.  318;  3  Barb.  341;  1  Barb. 
Ch.  302;  1  Hill,  139;  and  in  Sipperly  v.  Baucus,  24  N.  Y.  48,  it  was  held  the 
court  might  correct  any  mistake  the  result  of  accident;  but  such  court  can 
go  no  further.  Where  parties  in  interest  have  been  represented  at  a  hearing, 
and  a  final  sentence  or  decree  has  been  given,  such  court  has  no  general 
power  of  opening  or  reversing  its  decree,  on  the  ground  that  it  erred  as  to 
the  law,  or  decided  erroneously  upon  the  facts.  Can  the  correction  sought  in 
this  case  be  said  to  come  under  the  head  of  '  mistake,  oversight,  or  accident' f 
If  not,  the  order  of  the  surrogate  was  erroneous;  otherwise  it  can  be  mo^ 
tained."    The  court  sustained  it. 

PenneylvanicL, — See  note  to  McPherson  v.  Ounlif,  14  Am.  Dec.  863,  where 
the  subject  of  the  conclusiveness  of  the  proceedings  of  the  orphans'  court  in 
Pennsylvania  is  discussed  and  the  cases  collected.  In  WhUeMe  v.  WhUeridet 
20  Pa.  St  474,  Black,  C.  J.,  says:  *<The  orphans'  court  has  become  a  very 
important  part  of  our  judicial  system.  The  exclusiveness  of  its  jurisdiction 
and  the  conclusiveness  of  its  decrees  have  been  placed  by  the  acts  of  assembly 
and  the  decisions  of  this  court  upon  a  foundation  which  can  not  be  shaken. 
If  there  bo  anything  besides  death  which  is  not  to  be  doubted,  it  is  that  the 
orphans'  court  alone  has  authority  to  ascertain  the  amount  of  a  decedent* s 
property  and  order  its  distribution  among  those  entitled  to  it." 

B?a>de  laland.-^ln  a  late  case  in  this  state  (BUike  v.  BuUer,  U)  R.  I.  133). 
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the  qoMtion  of  the  power  of  a  chancery  ooart  to  set  aside  a  decree  of  the  pro- 
hate  ooart  settling  an  administrator's  final  account,  and  to  take  jurisdiction 
of  the  accoont  itself,  was  directly  adjudicated  upon.  The  administrator  filed 
his  account  in  the  court  of  prohate,  where  a  decree  allowing  it  was  passed. 
An  appeal  was  taken,  but  pending  the  appeal,  the  appellants  filed  their  bill 
in  this  case,  alleging  that  the  respondent  had  failed  to  account  for  and  had 
concealed  some  of  the  personal  property  of  his  intestate,  and  been  guilty  of 
other  misconduct  as  such  administrator,  and  had  fraudulently  procured  a 
release  of  all  claims  against  said  estate  from  one  F.  B.,  who  was  entitled  to  all 
the  personal  estate,  and  praying  that  such  instrument  of  release  might  be 
decreed  to  be  void,  and  the  respondent  be  decreed  to  account  for  all  the  per- 
sonal estate  of  the  deceased.  On  demurrer  to  the  bill,  it  was  held  that  the 
jurisdiction  of  the  supreme  court  as  a  court  of  equity,  being  concurrent  with 
its  jurisdiction  at  law  as  the  appellate  court  of  probate,  a  court  of  equity 
would  not  take  jurisdiction  of  the  bill,  either  to  withdraw  the  account  from 
the  court  of  probate  or  to  declare  void  the  instrument  of  release  as  procured 
by  fraud,  but  that  the  complainants  could  obtain  the  relief  sought,  if  entitled 
thereto,  upon  the  hearing  of  the  appeal  from  the  decree  of  the  court  of  pro- 
bate, on  the  law  side  of  the  court.  Brayton,  C.  J.,  who  delivered  the  opinion, 
says,  at  pages  136, 137:  **  The  court  of  probate  of  the  town  of  Warwick,  which 
granted  administration  to  the  respondent  on  this  estate,  was  the  appropriate 
tribunal  to  which  the  respondent  was  required  to  resort.  He  had  given  bond 
to  it  that  he  would  present  his  account  there,  and  the  law  required  him  to 
account  to  that  court  fully  for  all  the  estate  committed  to  him  to  be  admin- 
btered,  and  their  adjudication  upon  such  accounts  was  to  be  conclusive  and 
not  examinable  elsewhere.  *  *  *  Qut  jurisdiction  ia  such  cases  is  only 
jurisdiction  concurrent  with  that  of  the  court  of  probate,  and  in  case  of  con- 
current jurisdiction,  the  court  which  first  takes  jurisdiction  of  the  subject 
must  exclusively  adjudicate,  and  neither  x)arty  can  be  compelled  into  another 
ooui't  for  anything  that  may  be  adjudicated  by  the  first.  If  the  administrator 
neglect  or  refuse  to  account  with  the  court  of  probate  according  to  the  condi- 
tion of  the  bond,  this  court  might  properly  and  must  from  necessity  compel 
an  account,  but  in  no  case  if  he  is  in  the  process  of  accounting  and  before  thia 
Is  completely  determined." 


Tubneb  v.  Chambebs,  Guabdian  ad  litem  of 

iNFAira  Heirs  of  Bubge. 

[10  SMEDEI  AMD  MaBSHAXX,  808.] 

Administrator,  haying  Paid  Certain  Debts  of  Deceased  out  of  his  in- 
dividual  funds,  petitioned  the  probate  court  that  certain  slaves,  which 
had  been  specifically  bequeathed  to  minor  heirs  and  were  in  the  pos- 
session of  their  guardian,  should  be  subject  to  the  liquidation  of  hia 
claim  against  the  estate,  there  being  no  other  assets:  Held,  that  the 
probate  court  properly  dismissed  the  petition. 

Rbmedt  to  Eneorcb  the  Hiout  of  Creditors  to  pursue  the  estate  in 
the  hands  of  legatees,  after  the  executor  or  administrator  has  assented 
to  the  legacies,  is  in  equity  to  compel  them  to  refund. 
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AmAJs  from  oider  of  the  probate  court  fliamimring  plaintJlTt 
petition.    The  opinion  states  the  case. 

Fbuie  and  Oodadayj  for  the  appellant. 

Vofvnenon^  for  the  appellee. 

Bj  Courts  Thacheb,  J.  Tomer  petitioned  the  probate  comt 
of  Lawrence  county,  and  set  forth  the  following  allegation.  As 
administrator  de  bonis  non  of  Buige,  deceased,  he  paid  certain 
debts,  from  his  indiyidual  fonds,  which  were  due  from  the  estate. 
Thereupon  he  claims  that  certain  slaves,  specifically  bequeathed 
to  the  minor  heirs  of  Burge,  should  be  subjected  to  the  liquida- 
tion of  his  claim  against  the  estate,  there  being  no  other  assets 
to  respond  the  same.  But  it  is  shown  by  his  petition  that 
Turner  is  also  guardian  of  the  minor  heirs,  save  one,  and  that 
in  that  capacity  he  has  employed  the  proceeds  of  the  labor  of 
the  slaves  for  their  maintenance  and  benefit.  Turner,  as  guard- 
ian of  the  heirs,  became  so  as  successor  of  Eldridge,  and  the 
petition  shows  that  Eldridge,  as  guardian,  returned  into  the 
probate  court  the  slaves  as  the  property  of  those  heirs.  This 
shows  that  the  slaves  had  passed  into  the  possession  of  the 
guardian,  if  not  by  an  order  of  court,  certainly  with  the  as- 
sent of  the  administrator.  Under  Such  circumstances  the  slaves 
would  not  have  been  liable  even  to  be  levied  under  a  fieri 
/ados  against  the  goods  of  a  testator  in  the  hands  of  the  exec- 
utor or  administrator,  notwithstanding  that  the  executor,  being 
guardian  of  the  legatee,  continues  as  guardian  to  hold  them, 
hiring  them  out:  2  Lomax  on  Ex'rs  and  Adm'rs,  134;  ScoU 
V.  HdUiday,  5  Munf.  103;  Bandolph  v.  Bandolph,  3  Id.  99; 
Wilson  V.  BvHer,  Id.  559;  Burnley  v.  Lambert ^  1  Wash.  (Va.) 
812.  The  remedy  to  enforce  the  right  of  creditors  to  pursue 
the  estate  in  the  hands  of  legatees,  after  the  executor  or  admin- 
istrator has  assented  to  the  legacies,  is  in  equity  to  compel  them 
to  refund:  2  Lomax,  174. 

The  probate  court  of  Lawrence  county  dismissed  the  petition 
in  that  court,  which  judgment  is  affirmed. 


Thb  pbinoipal  gasb,  00  far  as  it  nndertakee  to  dechype  the  remedy  of  a  Jndg- 
ment  creditor  of  a  deoeased  penon,  after  distribution  of  bis  property,  to  obtein 
payment  of  bia  debt,  to  be  in  eqnily,  is  declared  in  SmUh  v.  StaU^  13  Smed. 
&  M.  140,  to  be  in  conflict  with  Brwjk$  v,  Lewis,  1  How.  207,  and  VoHhoMim 
V.  BeiUy,  6  Smed.  k  M.  440,  and  not  to  be  law.  On  a  rehearing  in  SmUh  v. 
State,  nfpro,  the  court  say:  '*  The  petition  is  baaed  mainly  on  the  case  of 
Turner  v.  ChamberB,  10  Id.  308.  It  ia  there  stated,  that  the  remedy  in  saoh 
is  In  equity,  but  there  was  no  such  question  involved  in  the  case;  tba 
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I  {mint  WM  not  pnscnted  by  the  record.    That  the  general  doctrine  is  bo  is  not 

denied;  but  the  ease  of  Brooks  v.  Lewis,  1  How.  207,  was  directly  on  the  point 
and  decided  on  the  provisions  of  the  statute.  The  same  question  was  directly 
involved  also  in  Vanhouten  v.  BeiUy,  6  Smed.  &  M.  440,  and  decided  in  the 
same  way.  Two  decisions  directly  on  the  question,  must  outweigh  the  case 
of  Thtmsr  v.  CJuwibers,  in  which  the  question  was  not  raised." 

I  Liability  of  Legatees  ob  Devisexs  to  Refund  Pabt  or  Pbopebtt  Paid 

Thsm:  See  TUhnor  v.  Harris,  40  Am.  Deo.  186,  and  cases  collected  in  note. 
See  also  Davis  v.  Newman,  Id.  764. 


Mabby  v.  Mathent. 

[10  Bmxdxi  axd  i**»m»at.t.  838.] 

Bills  and  Notes  Lose  theib  Neootiablb  Ghabaoteb  afteb  PatmsmTv 
as  respects  the  original  parties,  but  a  party  who  shall  knowingly  negotiate 
a  bill  or  note  after  payment,  binds  himself,  and  the  indorsee  may  recover 
of  him  the  amount  of  the  note  or  bill. 


i  Ebbob.    The  opinion  states  the  case. 

A,  B,  Dawson f  Huichinaon,  and  Foote^  for  the  plaintiff  in  ezxor. 

1^  By  Court,  Shabeet,  0.  J.    This  was  an  action  of  a«8umpetl 

on  the  defendant's  indorsement  on  a  promissory  note.  The 
plaintiff  entered  a  nolle  prosequi  as  to  the  two  first  counts,  and 
relied  on  the  third.  It  is  recited  in  the  record  that  the  de- 
fendant's demurrer  to  the  third  count  was  sustained,  and  judg- 
ment rendered  for  defendant,  and  to  reverse  this  judgment  this 
writ  of  error  is  prosecuted,  though  in  truth  the  record  contains 
no  such  thing  as  a  demurrer.  But  assuming  that  the  demurrer 
was  filed  and  sustained,  the  question  is,  was  the  judgment  cor- 
rect? 

The  third  count  charges  the  liability  of  the  defendant  to  have 
arisen  in  this  way:  William  S.  Sharp,  B.  Y.  Gamage,  and  the 
defendant,  had  made  a  joint  note  to  James  Douglass.  The  de- 
fendant took  up  the  note  after  its  maturity,  and  indorsed  it  to 
plaintiff.  The  declaration  alleges  with  all  necessary  precisioUi 
that  by  the  indorsement,  the  defendant  undertook  and  promised 
to  pay  the  plaintiff  the  amount  of  money  specified  in  the  note. 
A  contract  is  thus  stated,  on  which  the  plaintiff  had  undoubt- 
edly a  right  to  recover.  As  between  indorser  and  indorsee,  the 
indorsement  is  a  new  and  distinct  contract.  If  it  be  general, 
the  note  is  referred  to  for  the  purpose  of  regulating  or  explain- 
ing the  contract.  But  if  it  be  special,  as  this  declaration  de» 
scribes  it  to  have  been,  the  note  is  no  further  useful  than  to 
limit  the  amount  of  the  contract.    Bills  and  notes  lose  their  ne« 

Ax.  Dxa  Vox..  ZLVm— 4t 


764  Bonner  v.  Mabsh.  [Mubl 

gotiable  character  after  pajmenty  as  respects  the  original  partieB. 
But  a  party  who  shall  knowingly  negotiate  a  note  or  bill  after 
payment,  binds  himself:  Story  on  Bills,  263,  see.  228.  The  de- 
murrer to  the  declaration  was  therefore  improperly  BU8tainad» 
and  the  judgment  must  be  reyersed  and  cause  remanded. 


BONNEB    V.    MaBSH. 

[10  BMMDJCM  AMD  IfAMWATJi,  87A.] 

IhajYEBT  or  €tooi>8  to  a  Ssbvant  or  Aoiirr  of  a  pnrbhaMr  is  oqiiiTakBft 

to  a  deliTeiy  to  Buch  purchaser. 
OoNSiGNMENT  or  QooDS  BT  BiLL  OT  ItABiSQ  vests  the  property  in  the  oaa- 

signee  when  made  in  panmance  of  prior  oontraot  with  the  conrigneis  aad 

not  otherwise. 
OovaiONMBMT  or  Goods  bt  Bill  or  Lading  does  not  Vb9T  property  a 

the  consignee,  where,  without  any  special  contract,  it  is  consigned  to  him 

as  a  factor  to  sell,  and  with  the  proceeds  to  pay  a  sum  due  him»  if  Hbm 

property  is  seized  nnder  attachment  against  the  consignor  before  it 

reaches  the  consignee. 

Ebbob  from  the  Adams  county  circuit  court.    The  o^nion 
states  the  case. 

J*.  B.  MaxweU  and  JL  WinchMert  for  the  plaiutiflh  in  enor. 

J*.  A.  Vanhoesen,  Monigomery^  and  Boyd,  for  the  defendanti 
in  error. 

By  Court,  SHABKEr,  0.  J.  Marsh  &  Pendleton  sued  out  aa 
attachment  against  0.  F.  McBea^  which  was  levied  on  eleven 
bales  of  cotton.  The  plaintiffs  in  error  interposed  their  claim 
to  the  cotton  under  the  following  circumstances.  McBeai  of 
the  parish  of  Concordia,  Louisiana^  was,  on  the  seyenteenth  of 
March,  1846,  indebted  to  Bonner  &  Co.,  of  New  Orleans,  in  the 
sum  of  four  hundred  and  forty-seyen  dollars,  for  cash  advances. 
On  the  fourteenth  of  April,  1846,  the  cotton  was  shipped  bj 
McBea  through  his  agent,  at  Bifle  Point,  in  said  parish,  on  the 
steamboat  Paul  Jones,  to  Bonner  &  Co.;  a  bill  of  lading  was 
taken  and  forwarded  by  the  boat.  The  cotton  was  attached  at 
Natchez,  where  the  boat  touched  on  her  downward  passage. 
The  cotton  was  shipped  to  Bonner  &  Co.  to  sell,  and  out  of  the 
proceeds  their  account  was  to  be  paid,  and  also  any  other  ao- 
count  or  note  that  McBea  might  owe  them,  or  any  bill  he  might 
draw  against  it.  The  claimant's  right  has  been  discussed,  aa 
though  it  could  only  be  defeated  on  the  doctrine  of  the  right  of 
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stoppage  in  tramnhi,  which,  it  is  said,  was  peculiar  to  the  yendor. 
This  doctrine  is  not  involved.  It  is  an  equitable  right  which 
the  vendor  has,  who  has  sold  a  chattel  on  a  credit,  to  be  exer- 
cised in  case  of  the  insolvency  of  the  vendee  before  delivery. 
It  presupposes  an  absolute  sale,  by  which  the  right  of  property 
is  vested  in  the  vendee.  If  this  were  a  case  in  which  Mcltea 
had  nothing  more  than  the  right  of  stoppage  in  transitu,  the 
claimants  must  succeed,  because  that  is  to  admit  their  title  to 
the  thing,  subject  to  McBea's  equitable  lien  for  the  price. 

But  the  true  and  only  question  here  is  the  question  of  title; 
was  it  the  property  of  McBea  when  the  attachment  was  levied, 
or  of  Bonner  &  Co.  ?    In  other  words,  had  there  been  a  sale 
and  delivery?    It  is  not  pretended  that  there  was  any  contract 
for  the  cotton,  other  than  that  which  the  law  may  imply  from 
the  circumstances.    The  question  of  ownership  seems  to  lie  in  a 
narrow  compass.    It  is  determined  by  the  true  answer  to  a  sin* 
gle  interrogatory.    Was  the  debt  of  McBea  to  Bonner  &  Go. 
paid  by  the  shipment  of  the  cotton  ?    The  deUveiy  of  the  bill  of 
lading  on  board  of  the  boat  for  Bonner  &  Co.  is  relied  on  bb 
sufficient  to  pass  title.    In  connection  with  an  actual  sale,  a 
q^bolical  delivery  is  sufficient.    The  sale  of  goods  at  sea  may 
be  made  by  a  transfer  of  the  bill  of  lading  by  the  factor;  but  in 
such  cases  it  is  assigned  for  the  purpose  of  passing  title.    In 
cases  like  the  present,  it  is  necessary  to  bear  in  mind  the  origin 
of  the  transaction,  as  by  that  the  rights  of  parties  must  be  de- 
termined.   There  must  be  a  contract  of  purchase,  either  direct 
or  by  necessary  inference;  or  if  not,  the  owner's  title  is  not  di- 
vested.   There  are  cases  in  which,  for  a  pre-existing  debt,  the 
consignee  will  be  allowed  to  retain  in  preference  to  other  cred- 
itors, when  the  thing  consigned  has  come  into  actual  possession. 
The  delivery  of  goods,  says  Chancellor  Kent,  to  a  servant  or 
agent  of  the  purchaser,  or  to  a  carrier  or  master  of  a  vessel, 
when  they  are  to  be  sent  by  a  carrier,  or  by  water,  is  equivalent 
to  a  delivery  to  the  purchaser;  and  the  properly,  with  the  cor- 
respondent risk,  immediately  vests  in  the  purchaser,  subject  to 
the  vendor's  right  of  stoppage  in  tranmhi :  2  Kent's  Com.  199. 
This  doctrine  does  not  apply  in  all  cases  where  goods  are  shipped 
by  one  man  to  another.    It  is  rather  a  question  of  delivexy, 
which  consummates  a  previous  purchase.    The  remarks  are 
made  in  view  of  a  preceding  contract.    Again  he  says:  "  The 
effect  of  a  consignment  of  goods  by  bill  of  lading,  is  to  vest  the 
properly  in  the  consignee.    A  delivery  to  any  general  earner, 
where  there  are  no  specific  directions  out  of  the  ordinary  usage. 
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is  consixuctiye  deliveiy  to  the  yendee/'  These  remarks  evi- 
dentlj  presuppose  a  previous  contract.  This  is  manifest  from 
the  remarks  which  follow.  "  But  if  there  be  no  particular  mode 
of  carriage  specified,  and  no  particular  course  of  dealing  between 
the  parties,  the  property  and  the  risk  remain  with  the  vendor 
while  in  the  hands  of  the  common  carrier.  The  delivery  to  the 
agent  must  be  so  perfect  as  to  create  a  responsibility  on  the  part 
of  the  agent  to  the  buyer."  "  Until  the  party  receiving  a  con- 
signment or  remittance,  made  on  account  of  the  consignor,  has 
done  some  act  recognizing  the  appropriation  of  it  to  a  particu- 
lar specified  purpose,  and  the  party  claiming  under  the  appro- 
priation has  signified  his  acceptance  of  it,  so  as  to  create  a 
privity,  the  property  and  its  proceeds  remain  at  the  risk  and  on 
the  account  of  the  remitter  or  owner."  This  seems  to  be  a  cor- 
rect summary  of  the  principles  established  by  adjudged  cases; 
but  this  further  principle  is  to  be  kept  in  view;  there  is  a  difier- 
'^nce  between  the  right  to  the  thing,  and  the  right  to  the  pro- 
-€eeds  when  goods  are  consigned  by  one  to  another.  In  the 
.  latter  case  there  is  no  change  of  property. 

The  books  are  full  of  cases  on  this  subject,  and,  as  the  ques- 
'  iion  is  said  to  be  important,  it  demands  a  critical  examination 
•  on  authorities  cited.     Caldwell  v.  Ball,  1  T.  E.  205,  206,  is  a 
leading  case.     The  controversy  arose  on  two  bills  of  lading  for 
ihe  same  goods.     One  had  been  assigned  by  the  agent  of  the 
shipper  to  the  plaintiff.    The  shipper  or  consignor  had  assigned 
the  other.    It  was  admitted  that  other  assignment  would  pass 
title;  but  it  is  to  be  observed  that  the  assignments  were  made 
for  that  purpose.     The  sugar  was  on  shipboard,  and  could  not 
be  otherwise  transferred.     The  title  derived  by  the  assignment 
of  the  owner  was  preferred,  and,  if  it  proves  anything  which 
has  a  bearing  on  the  question,  it  is,  that  the  owner's  right  is 
not  divested  by  the  act  of  shipping  to  another.     The  case  of 
Wrighi  &  Bathbone  v.  GampbeU  db  Hays,  4  Burr.  2046,  estab- 
lishes the  principle,  that  a  factor  to  sell  goods,  who  has  secured 
an  assignment  of  the  bill  of  lading,  may  make  a  valid  sale  while 
the  goods  are  at  sea.     This  can  not  be  doubted.    He  acts  but 
as  agent  for  the  principal,  and  to  recognize  his  right  to  do  so, 
IS  to  recognize  the  same  right  in  the  principal.     That  Bonner  & 
Co.,  as  factors,  could  have  sold  this  cotton  before  its  arrival,  is 
true;  but  that  does  not  prove  that  the  right  of  property  was  in 
them. 

The  case  of  EiJbbert  v.  Carter,  1  T.  B.  746,  establishes  the 
principle,  that  the  transfer  of  a  bill  of  lading  to  a  creditor,  |M"iina 
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facie  conTeys  the  whole  property  in  the  goods  from  {he  time  of 
its  deliyery;  but  it  also  decides,  that  if  the  parties  only  intended 
to  bind  the  proceeds,  the  right  of  property  in  the  thing  is  not 
divested.  And  it  was  also  said,  in  this  case,  that  the  transfer 
of  the  bill  of  lading  will  operate  as  a  payment  pro  tardo.  It  can 
not  be  pretended,  that  this  mere  shipment  of  cotton  was  a  pay- 
ment. In  Stevenson  v.  PemJberton,  1  Dall.  3,  it  was  decided, 
that  when  goods  had  been  shipped  to  a  consignee  to  pay  a  pre- 
vious debt,  and  had  actually  come  into  his  possession,  he  would 
be  entitled  to  the  proceeds  in  discharge  of  his  debt.  That  is 
like  the  present  case,  except  in  regard  to  possession,  and  that 
constitutes  a  very  material  difference.  Lickbarrow  v.  Mason^  % 
T.  B.  63,  is  also  a  leading  case.  But  it  differs  very  widely 
from  this  case.  F.  had  ordered  goods  to  be  shipped  on  his 
account  by  T.,  which  was  done,  and  four  bills  of  lading  taken, 
which  made  the  goods  deliverable  to  the  shipper  or  order.  Two 
of  the  bills  were  assigned  and  forwarded  to  F.,  with  an  invoice 
of  the  goods,  and  bills  of  exchange  for  the  amount  drawn  by  T., 
which  were  accepted.  F.  sent  the  bills  of  lading  and  invoice  to 
the  plaintiff,  and  also  drew  bills,  which  the  plaintiff  paid. 
Before  the  £rst  bills  drawn  by  T.  on  F.  became  due,  F.  became 
a  bankrupt,  and  T.  was  obliged  to  take  up  the  bills,  and,  there- 
upon, indorsed  the  bill  of  lading  to  defendant,  who  presented 
it  to  the  captain  and  received  the  goods.  On  demurrer  to  the 
evidence,  the  plaintiff  was  held  to  be  entitled  to  recover.  But 
the  reason  is  plain  enough.  F.  had  ordered  the  goods;  here  was 
a  contract,  which  was  consummated  by  the  assignment,  and  the 
receipt  of  the  bill  of  lading.  F.  then  had  a  right  to  dispose  of 
the  goods,  which  he  did  do  to  the  plaintiff,  who  was  an  innocent 
person.  The  goods  were  sold  while  at  sea,  by  delivery  of  the 
bill  of  lading.  The  original  ccmsignor  had  parted  with  his  title, 
not  by  a  mere  voluntary  shipment,  but  by  filling  an  order. 
And  not  only  had  he  parted  with  title,  but  his  right  of  stop- 
page in  transitu  was  lost  when  the  goods  went  into  the  hands 
of  a  third  person.  Buller,  J.,  in  delivering  his  opinion,  stated, 
that  as  between  vendor  and  vendee,  the  property  is  not  altered 
until  delivery  of  the  goode:. 

The  whole  doctrine  on  this  subject  was  very  fully  considered 
in  Walter  v.  BosSy  2  Wash.  C.  C.  283,  in  which  all  the  cases  are 
reviewed.  It  bears  a  more  exact  resemblance  to  the  case  at  bar, 
than  any  that  has  been  foimd.  Judge  Washington  said  the 
cases  in  the  books  were  of  two  classes:  1.  Where  the  goods 
were  shipped  by  order  of  the  consignee,  and  for  his  account 
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and  at  his  risk;  or,  2.  Without  orders,  and  for  acGOunt  and  at 
the  risk  of  the  shippers.  The  first  class  of  oases  is  founded 
upon  contracts  of  sale;  and  the  second  are  all  cases  of  principal 
and  agent  or  factor.  As  to  the  latter  class,  it  was  said,  if  the 
factor  has  not  sold  the  goods,  it  is  impossible  that  any  qnestion 
can  ever  arise  between  him  and  his  principal,  respecting  the 
right  of  the  latter  to  reclaim  the  property  at  any  time  before  a 
bona  Jide  sale.  *'  The  factor  has  no  property  or  interest  in  the 
goods  beyond  his  commissions,  and,  of  course,  can  not  contro- 
Tert  the  right  of  his  principal.  If,  indeed,  he  be  a  creditor  of 
the  shipper,  he  has  a  contingent  interest  in  Tirtae  of  his  right 
of  lien,  which  the  possession  would  giTe;  but  for  the  perfec- 
tion of  this  right,  he  must  acquire  and  retain  an  actual  posses- 
sion of  this  property;  a  constructiTe  possession  will  not  do.'' 
On  these  principles,  the  case  is  clearly  against  the  claimants. 
They  were  not  purchasers,  but  factors  merely,  who  were  cred- 
itors of  the  shipper.  The  cotton  was  shipped  to  them  to  sell  to 
pay  their  account,  and  any  other  account,  note,  or  bill,  which 
might  be  drawn  on  the  cotton.  At  most,  they  had  but  a  lien 
on  the  proceeds  of  the  cotton  after  sale,  to  the  amount  of  their 
account.  A  factor  has  a  qualified  right  of  property,  but  it  ia 
only  such  right  as  enables  him  to  protect  the  interest  of  his 
principal.  He  has  no  right  adverse  to  that  of  his  principal. 
And  whatcTer  right  they  had,  depended  on  actual  possession, 
which  they  never  acquired. 

The  manuscript  case,  from  the  supreme  court  of  Louisiana, 
was  different  in  its  circumstances.  The  produce  had  been 
placed  on  shipboard,  the  bills  of  lading  mailed,  and  bills 
drawn  on  the  identical  shipment.  The  case  was  placed  on  the 
ground  of  an  actual  sale,  consummated  by  symbolical  deliveiy. 
It  was  like  the  case  of  lAcJcbarrow  v.  Mason,  2  T.  E.  63.  The 
doctrine  is  broadly  laid  down  in  Ab.  Sh.  (by  Stoiy  and  Perkins) 
410,  and  may  seem  to  militate  against  the  foregoing  view;  but 
the  case  of  EdiUe  v.  Smiih,  1  Bos.  &  Pul.  563,  cited  in  support 
of  the  text,  does  not  go  so  far.  It  is  in  strict  accordance  with 
what  has  been  said.  The  case  turned  on  a  special  contract  to 
ship  specific  goods  to  one  house  for  the  benefit  of  another,  and 
it  was  not  only  placed  on  the  ground  of  the  specific  agreement, 
but  it  was  held  to  have  raised  a  trust  for  the  benefit  of  the  third 
house. 

It  is  also  said,  in  the  authority  last  cited,  that  where  goods 
are  shipped  to  a  factor,  and  bills  of  lading  transmitted,  making 
them  deliverable  to  him,  upon  proof  of  the  intention  of  the 
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principal  to  Test  the  property  in  the  factor,  as  a  seouriiy  for 
antecedent  adTances,  the  factor  may  acquire  a  special  property 
in  the  goods  the  moment  thej  are  deliyered.  That  is  doubtless 
tme.  But  that  is  but  a  special  property,  and  it  is  subservient 
to  the  absolute  or  paramount  right  of  the  principal,  and  it  is, 
therefore,  subject  to  the  rights  of  attaching  creditors  before  de« 
livery. 
Judgment  affirmed. 


Gahebon  V.  Gahebon  EI  AL.,  Ex'b& 

[10  Smidu  axd  Mabshall,  894.] 

Dowxa—HusBAiO)  kat  Disfosb  ov  his  Pxbsonal  Estatb  in  any  maimer 
he  thinks  proper  in  his  own  life*time,  and  thus  cnt  off  his  widow  from 
dower  in  such  property,  and  a  voluntary  oonveyanoe  will  he  good  against 
the  claims  of  the  widow. 

In. — ^Whxbx  Pkbson  Exscutbs  a  Dbbd  or  Trust  aw  Psbsokal  Pbopebtt 
for  nse  and  henefit  of  his  two  sons,  reserving  a  life  estate  in  the  same  to 
himself,  ft  was  held  that  the  deed,  being  ahaolnte  and  irrevocable,  is  not 
a  will  in  disgaiBe,  and  that  on  the  death  of  the  grantor  his  widow  wm 
not  entitled  to  dower  in  snch  personalty. 

Appeal.  The  deed  of  trust  referred  to  in  the  opinion  reserred 
to  the  grantor  the  use,  possession,  and  control  of  the  property 
granted,  together  with  the  proceeds  and  natural  increase  thereof, 
during  his  natural  life.     The  opinion  states  the  other  facts. 

J,  Marshall,  for  the  appellant. 

ChiUon  and  TompkinSy  for  the  appellee. 

Bj  Court,  Thacheb,  J.  Eloisa  C.  Cameron  filed  her  petition 
in  the  probate  court  of  Franklin  county,  for  an  allotment  of 
dower  in  the  personal  estate  of  her  deceased  husband.  The 
answer  of  the  executors  sets  up,  that  the  husband,  a  short  time 
before  his  decease,  made  and  executed  a  deed  of  trust  of  the 
property  in  question  to  John  Montgomery,  as  trustee,  for  the 
use  and  benefit  of  the  grantor's  two  sons,  Dougald  and  Franklin. 

In  a  case  of  this  kind,  the  only  inquiry  need  be  whether  the 
deed  of  the  husband  is  absolute  and  irreyocable  or  not.  It  ia 
the  undoubted  right  and  priyilege  of  a  husband  to  dispose  of 
his  personal  estate  in  any  manner  he  thinks  proper  in  his  own 
life-time,  and  to  thus  cut  off  his  widow  from  dower  in  such  prop- 
erty; and  a  Toluntary  conveyance  wiU  be  good  against  the  claims 
of  the  widow.  In  the  case  of  Lighifoot's  Executors  et  al,  v.  CoU 
gin  et  Ux,,  5  Munf.  42,  which  is  a  case  almost  in  CTeiy  respect 
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like  fhe  one  at  bar,  for  in  the  present  case  the  deed  of  tmst  is 
Toluntary  and  irreyocable,  it  'was  held,  that  a  wife  has  not  such 
an  interest  in  that  portion  of  the  personal  estate  of  her  husband, 
to  which  she  may  be  entitled  in  the  event  of  his  dying  intestate, 
or  leaving  a  will  which  she  may  renounce,  as  that  an  absolute 
and  irrevocable,  though  merely  voluntary  deed  thereof,  executed 
by  him  to  his  children,  even  by  a  former  marriage,  can  be  con- 
sidered a  fraud  on  her  rights,  or  be  set  aside  at  her  instance; 
and  that  a  deed  of  trust,  if  not  revocable  by  the  grantor,  is  not 
to  be  considered  a  will  in  disguise,  on  the  grounds  that  nearly 
all  his  personal  estate  is  thereby  conveyed,  and  that  he  reserves 
to  himself  the  possession  and  control  of  the  property  during 
his  life.  The  reasoning  of  the  court  establishing  these  prin- 
ciples is  clear  and  conclusive. 

It  having  been  apparent  to  the  probate  court  that  the  claim 
of  dower  did  not  lie  in  the  properly  in  question,  the  bill  vvaa 
properly  dismissed  as  to  it. 

Decree  affirmed. 


Bailet  et  Aii.  V.  DiiiWOBXH,  Pbobate  Jtsdoe. 

[10  BlOEDU  AMD  MilWWAT.T^  4M.] 
BzaOUTOBS  AND  Aj>MINI9TBAT0B8  MUST  EZXBCISB  THK  MoST  EXACT  GOOI> 

Faith,  and  Buch  prudence  and  oaution  in  the  administration,  as  a  jodi- 
cions  man,  looking  to  his  own  interests,  would  exercise  in  regard  to  lus 
own  affairs. 
XzBonroBS  and  ADiairisTaATOBS  mat  Ck)MPOTnn>  Debts,  or  enter  into 
arbitrations,  and  their  acts  will  be  upheld,  if  they  are  fair,  beneficial  to 
the  estate,  and  free  from  fraud,  negligence,  or  misconduct. 

BziOUTOBfl   AND    AdMINISTBATOBS   MAT   COLLECT    DeBTS   IN   BaVK   PaFBB 

NOT  Stbiotlt  at  Pab,  when  the  best  interests  of  the  estate  require  it^ 
and  when  nothing  better  can  be  done  their  conduct  will  be  sustained; 
but  it  would  be  their  duty  to  convert  the  funds  so  received  into  some- 
thing less  perishable,  in  a  reasonable  time  and  with  as  little  delay  as  prao* 
ticable. 

Whbbb  an  Executob  ob  Administbatob  Rendebs  his  Final  Acooubt 
for  dollars  in  numerOf  without  distinction  of  currency,  it  will  be  taken  to 
mean  constitutional  currency.  If  the  items  refer  to  the  depreciated  cur^ 
rency  of  worthless  banks,  etc.,  that  fact  should  be  made  known  at  the 
time,  and  a  decree  rendered  accordingly. 

Whebe  Decree  Settlino  Final  Account  of  Exectttob  finds  him  in- 
debted to  the  estate  in  dollars,  it  means  constitutional  dollars;  and  in  an 
action  on  the  executor's  bond  to  recover  the  amount  adjudged  due  to  the 
estate,  evidence  is  not  admissible  to  show  that  the  executor  had  in  good 
faith  collected  the  debts  due  the  estate  in  depreciated  currency,  and  that 
the  balance  of  the  final  account  against  him  was  for  this  depreciated 
paper. 
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D10BBB8  ov  Probate  Court,  wherk  It  has  Jurisdtctton,  are  oonolnsiTo- 

until  reyened. 
GuBK  ov  A  Pbobats  Court  has  No  AuTHORmr  to  Ueomxvm  Patury 

from  an  executor,  of  the  amount  foand  dne  by  him  to  the  estate  on  th» 

settlement  of  his  final  account. 

Ebbob.    The  opinion  states  the  case. 
Beuben  Davis,  for  the  plaintiffs  in  error. 
Hdrria  and  Harrison,  for  the  defendant  in  error 

By  Oourt,  Clayton,  J.  This  was  an  action  in  the  circuit 
court  of  Monroe  county,  upon  the  bond  of  Bailey,  as  executor, 
against  him  and  his  sureties.  The  amount  due  from  him,  had 
been  ascertained  by  a  final  settlement  with  the  probate  court, 
which  had  been  examined  and  allowed.  This  settlement  showed 
him  in  debt  to  the  estate  nearly  four  thousand  dollars,  and  the 
indebtedness  was  stated  in  general  terms,  without  reference  to 
any  particular  kind  of  funds.  The  probate  court  made  a  decree 
against  the  executor  for  the  amount  ascertained  to  be  due,  when 
Bailey  paid  the  amount  to  the  clerk  of  the  probate  court  in  biUa 
of  Tarious  banks  and  banking  associations,  then  much  depre- 
ciated. These  the  parties  interested  refused  to  receive.  The 
executor  then  offered  to  prove  that  he  had  collected  these  billa 
in  the  course  of  administration,  but  the  court  rejected  the 
testimony.  The  final  account  was  received  and  allowed,  at  the 
October  term,  1840,  of  the  probate  court;  and  the  decree  for  the 
payment  made  at  the  January  term,  1841,  when  for  the  first 
time  the  attempt  was  made  to  pay  in  depreciated  paper.  Upon 
the  trial  in  the  circuit  court,  the  defendant  offered  to  prove,  thai 
he  had  collected  the  debts  due  to  the  estate  in  the  currency  fur- 
nished by  the  banks  of  the  state — that  he  had  done  so  by  the 
advice  of  distinguished  counsel — ^that  the  debtors  were  many  of 
them  in  failing  circumstances — that  the  civil  officers  of  th» 
country  refused  to  sell  property  for  anything  but  the  local  cur- 
rency, and  that  he  received  the  notes  as  the  best  that  could  b& 
done  under  the  circumstances.  This  evidence  was  rejected  by 
the  court  below,  and  the  illegality  of  this  exclusion  is  the  mat- 
ter assigned  as  error. 

An  executor  or  administrator  represents  the  deceased.  The 
most  exact  good  faith  is  required  of  them,  in  all  their  transac- 
tions in  regard  to  the  estate.  They  are  moreover  bound  to  the 
exercise  of  such  prudence  and  caution  in  the  administration,  bb 
a  judicious  man  looking  to  his  own  interests,  would  exercise  in 
regard  to  his  own  affairs.     Thev  may  compound  debts,  or  enter 
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into  arbitiationa,  and  ihese  acts  will  be  upheld,  if  they  are  fair, 
benftficial  to  the  estate,  and  free  from  fraud,  negligence,  or  mis- 
oonduot:  Kee^a  Ex^r  t.  Kee^a  OredUora,  2  Gratt.  116;  2  Lomax  on 
Bk.  291-295;  Perry  t.  Wooton,  5  Humph.  524.  They  partake  of 
the  character  of  bailees,  and  their  acts  in  many  respects  are  re- 
garded in  the  same  light.  It  hence  results,  that  if  they  collect 
debts  in  bank  paper  not  strictly  at  par,  when  the  best  interests  of 
the  state  require  it,  and  where  nothing  better  can  be  done,  their 
conduct  will  be  sustained.  But  then  it  would  be  their  duty  to 
conTert  the  funds  so  receiyed  into  something  less  perishable  in 
a  reasonable  time,  and  with  as  little  delay  as  practicable.  But 
while  we  recognize  these  rules  for  the  conduct  of  executors  and 
administrators,  we  do  not  think  the  appellants  are  in  a  situation 
to  iuToke  their  aid.  The  account  rendered  to  the  probate  court, 
and  which  was  ratified  and  confirmed  by  it,  was  for  dollars  in 
numero,  without  distinction  of  currency.  The  decree  rendered 
by  the  court  was  of  the  same  character.  There  was  the  place  to 
make  this  defense. 

This  court  has  often  decided,  that  the  decrees  of  the  probata 
oourt,  where  it  has  jurisdiction,  are  conclusive  until  reversed. 
To  hold  that  a  decree  for  dollars,  means  not  constitutional 
currency,  but  the  depreciated  issues  of  worthless  banks,  would 
virtually  set  aside  this  whole  doctrine.  The  consequence  would 
be,  that  while  the  circuit  court  could  not  directly  revise  the 
decree,  it  might  incidentally  render  it  of  no  value.  Had  the 
account,  as  exhibited  in  the  probate  court,  disclosed  the  true 
state  of  facts,  that  tribunal  could  have  made  such  allowances  to 
the  executor,  as  the  circumstances  warranted,  and  have  rendered 
a  decree  for  what  was  right.  It  would  have  the  same  powers  in 
this  as  in  other  matters  of  account.  To  have  suffered  the  tes- 
timony offered  to  go  to  the  juiy,  would  likewise  have  been 
against  the  rule,  which  excludes  parol  evidence  to  explain  rec- 
ords, or  other  written  instruments.  The  payment,  or  offer  to 
pay,  to  the  probate  clerk,  can  have  no  influence  in  the  case,  be- 
cause that  officer  had  no  authority  to  receive  the  amount. 

The  judgment  is  affirmed. 


EXBOUTOBS'    AND    AdMINISTBATOBS*  PoWEB   TO    SUBMlT  CLAIM  TO  AXSI- 

TBATIOK:  See  note  to  ffutehina  v.  Johfuon^  30  Am.  Deo.  632,  633,  where  the 
«abject  is  discnssed.  The  principal  case  is  cited  to  the  point  that  an  ezeo- 
iitor  or  administrator  has  the  power  to  compound  and  settle  a  debt,  bat,  in 
order  to  render  the  act  valid  and  binding  upon  the  estate,  it  most  be  shown 
that  it  was  beneficial  to  the  estate,  and  free  from  frand,  negligenoe,  or  mis> 
eondnot)  in  Bohannon  v.  Mcuiisan,  31  Miss.  248;  MarHn  v.  Tamer,  43  Id.  522, 
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LiABiLiTT  OF  EnouTOB  VOB  DxPBaciATKD  MoHXT:  See  QrcuAerry  y. 
Chwuhary,  1  Am.  Deo.  450.  The  principal  case  is  cited  to  the  point,  tiiat  it 
li  not  competent,  after  accoants  have  been  settled  in  the  probate  court,  to 
■how  by  parol  evidence  that  the  "  dollars  and  cents'*  therein  stated  meant 
depreciated  bank-notes,  or  confederate  treasary  notes,  in  Fcley  y.  MeDonaH 
46  Miss.  245;  Lambeth  y.  Elder,  44  Id.  86;  Coffin  v.  BramkU,  42  Id.  207| 
Jlicffarkme  y.  XatuOe,  41  Id.  427;  Singleton  y.  Garrett,  23  Id.  198.  In  Rogen 
T.  TuHjs,  51  Id.  685,  it  was  held  that  contracts  between  citizens  of  the  ooo* 
federapy,  daring  its  existence,  to  pay  **  dollars  and  cents,'*  may,  by  paiol» 
be  shown  to  have  intended  confederate  money,  and  that  an  carder  of  the 
probate  comt  confirming  an  annual  acooont  of  an  administrator,  made  dnring 
the  war,  and  while  the  state  was  insorgent,  does  not  preolnde  him  from  show- 
ing that  "dollars  and  cents"  reported  as  reoeiyed  by  him,  were  in  fact  de- 
predated confederate  money. 

DiOBon  ow  Pbobatb  Coubt,  Coholuiuvbwws  of:  See  note  to  €htm  y. 
OrrighUm.antet742, 


Babe  v.  Fylbb. 

[10  Sicnnti  axd  J/dMnw.in  440.] 

BcATun  AuTHORiziKO  Justices  of  thb  Pbaob  to  Tbt  Foboiblb  Ertbt  and 
nnlawfnl  detainer  cases,  is  constitational,  under  a  power  conferred  npoQ 
the  legislature  to  establish  such  inferior  courts  as  might  be  deemed 
necessary. 

Unlbsm  Objections  to  Tistimont  be  Specific  in  the  Coubt  Below,  thej 
will  not,  with  yery  few  exceptions,  preyail  in  this  court. 

Im  AonoN  OF  Unlawful  Detaineb  by  Onb  of  Two  Joint  Qbantebs 
against  the  tenant  of  their  grantor,  after  the  expiration  of  his  term,  the 
right  of  possession  being  one  of  the  points  in  controyersy,  the  deed  to 
the  grantees  is  properly  admissible,  to  enable  the  jury  to  determine  that 
light. 

Possession  of  One  Joint  Tenant  is  in  Law  the  Possession  of  Both,  hence 
one  joint  tenant  may  maintain  an  action  of  unlawful  detainer  against  the 
tenant  of  their  joint  grantor;  as  the  question  of  possession,  and  not  title, 
is  in  issue,  a  recoyery  by  him  would  inure  to  the  benefit  of  both,  and  the 
pendency  of  the  judgment  might  be  pleaded  to  a  proceeding  by  the  other 
for  the  same  cause. 

Iv  AonoN  OF  Unlawful  Detainer  bt  One  Joint  Tenant,  it  is  proper  to 
instruct  the  jury,  that  if  they  believe  the  defendant  was  the  tenant  of 
B.,  and  B.  granted  the  premises  to  plaintiff  and  C,  and  that  if,  when 
pUintiff  informed  defendant  of  the  conyeyance,  and  that  he  was  to  pay 
rent  to  him,  the  defendant  made  no  objection,  then  the  jury  are  aathor* 
iased  to  infer  that  defendant  thence  became  the  tenant  of  plaintiff. 

Ho  Demand  of  Possession  is  Necessabt  in  an  Action  of  Unlawful  Db« 
taineb,  before  commencing  suit.  A  disclaimer  of  the  relation  of  land* 
lord  and  tenant  is  eqniyalent  to  a  demand  and  refusal. 

Ax  Action  of  Unlawful  Detainer  is  Itself  a  Demand  of  Possession, 
but  if  the  defendant,  on  the  service  of  the  writ,  or  when  he  files  his  ple% 
offers  to  deliver  up  possession,  he  might  be  entitled  to  his  costs,  if  im 
previous  demand  was  made. 
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Btatotb  or  LiMiTATiovs. — In  action  of  nnlawfal  detuner,  after  piroof  tbal 
defendant  was  the  tenant  of  plaintiff's  grantor,  and  that  plaintiff  notified 
him  at  the  time  of  the  conveyance  to  himself  that  he  mast  pay  him  the 
rent,  to  which  defendant  made  no  objection,  if  defendant  would  rely  upon 
the  statute  of  limitations  he  must  show  when  his  holding  assumed  an 
adversary  character,  as  the  statute  would  only  commence  running  irom 
that  period. 

Ebbob.  Fjler  commenced  an  unlawful  detainer  action  against 
Babe  before  two  juBtices  of  the  peace.  The  jniy  found  for 
F jler .  Babe  appealed  to  the  circuit  court.  PlaintifT  proved  that 
under  a  deed  of  trust  the  premises  in  controTersy  were  sold  at 
public  auction  to  the  Agricultural  Bank  of  Mississippi  in  March^ 
1841,  and  that  defendant  agreed  to  hold  the  same  as  tenant  of 
the  bank.  Plaintiff  then,  against  defendant's  objections,  was 
allowed  to  introduce  in  evidence  a  deed  from  said  bank  to  Fyler 
and  one  Henderson,  as  trustees  for  certain  purposes  therein 
enumerated.  Plaintiff  was  also  allowed  to  prove  by  one  Scoti 
that  plaintiff  was  the  acting  trustee  under  the  deed,  and  that  he, 
Scott,  as  plaintiff's  agent,  had  called  upon  Babe  at  the  premises 
and  informed  him  of  the  deed  of  trust,  and  that  plaintiff  was  hia 
landlord,  and  that  he  must  pay  the  rent  to  him,  and  that  Babe 
made  no  objections;  that  afterwards  he  called  upon  Babe  for 
the  rent  for  Fyler,  but  he  denied  the  right  of  Fyler  to  claim  and 
collect  the  rents.  Verdict  for  plaintiff.  The  opinion  sufficiently 
states  the  other  facts. 

Bandera  and  Price,  for  the  plaintiff  in  error. 

Sustis,  for  the  defendant  in  error. 

By  Court,  Clayton,  J.  This  was  a  proceeding  originally  tried 
before  two  justices  of  the  peace  for  an  unlawful  detainer.  A 
verdict  and  judgment  were  rendered  for  the  plaintiff,  and  on  ap- 
peal to  the  circuit  court,  there  was  a  similar  result.  We  will 
proceed  to  consider  the  several  objections  urged  in  argument  to 
this  judgment. 

First,  it  is  insisted  the  trial  before  the  justices  was  unconsti- 
tutional. The  right  of  the  legislature  to  establish  such  inferior 
courts  as  might  be  deemed  necessaiy,  has  been  more  than  once 
upheld  by  this  court:  See  Thomas  v.  State,  5  How.  (Miss.)  20; 
Houston  V.  Eoysion,  7  Id.  543.  The  same  rule  is  applicable  to 
this  specially  created  tribunal.  The  next  objection  is  to  the 
reading  of  the  deed  from  the  bank  to  Henderson  and  Fyler.  No 
specific  objection  was  made  to  the  deed  in  the  court  below,  and 
no  defect  pointed  out.  It  is  now  said,  it  should  be  excluded, 
because  a  copy  from  the  probate  court  office  was  read  without 
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accounting  for  the  absence  of  the  original.    This  court  has  laid 
down  the  rale  in  yeiy  strong  terms,  that  unless  the  objection  to 
testimony  be  specific  in  the  court  below,  it  shall  not,  with  Tcry 
few  exceptions,  preyail  in  this  court:  Doe  v.  Nalchez  Ina.  Go.^  8 
8med.  &  M.  205.    Many  defects  might  be  at  once  removed,  if 
thej  were  pointed  out  at  the  trial,  and  the  party  will  be  consid- 
ered to  have  waived  all  such  if  he  does  not  make  them  known. 
It  is  further  said,  that  as  the  titie  to  the  property  was  not  in  dis- 
pute, in  this  proceeding,  the  deed  should,  for  that  reason,  have 
been  excluded.     One  of  the  issues  submitted  was,  whether  the 
plaintiff  had  the  right  of  possession.     The  deed  was  proper  to 
enable  the  juiy  to  determine  that  right.    Again,  it  is  said,  the 
deed  was  to  Fyler  and  Henderson  jointiy,  and  could  at  most  be 
evidence  in  a  joint  proceeding  by  them.    The  deed  made  them 
as  trustees  joint  tenants  of  the  property.    The  possession  of  one 
was  the  possession  of  both,  in  contemplation  of  law:  Adams  on 
Eject.  100;  James  and  Wife  v.  Bowan,  6  Id.  402.    Henoe  a  re- 
coveiy  in  this  form  of  action  by  one,  would  inure  to  the  benefit 
of  both,  and  the  pendency  of  the  judgment  might  be  pleaded  to 
a  proceeding  by  the  other  for  the  same  cause.    The  deed  is  not 
the  foundation  of  the  action,  but  is  mere  evidence  of  the  right 
of  possession,  titie  not  being  involved  in  the  controversy.    The 
charge  of  the  court  was,  in  our  view,  free  from  error.    If  Babe, 
when  informed  of  the  conveyance  to  Fyler,  that  Fyler  was  his 
landlord,  and  that  he  was  to  pay  the  rent  to  him,  made  no  ob- 
jection, the  juiy  was  authorized  to  infer  that  he  thence  became 
the  tenant  of  Fyler,  as  he  had  previously  been  of  the  bank, 
which  conveyed  to  Fyler. 

In  regard  to  the  objection,  that  no  demand  of  possession  was 
made  before  suit  brought,  none  was  necessaiy.  A  disclaimer  is 
equivalent  to  a  demand  and  refusal.  The  suit  was  a  demand; 
if  Babe  had  offered  to  deliver  up  possession  when  the  writ  was 
served,  or  when  the  plea  was  filed,  he  might  have  been  entitied 
to  his  costs,  if  no  previous  demand  was  made.  The  plea  was 
a  denial  of  the  plaintiff's  right,  and  amounted  to  a  refusal;  and 
after  litigating  the  matter,  he  can  not  now  object  the  want  of 
demand.  As  to  the  statute  of  limitations  of  three  years,  it  is 
not  shown  when  the  possession  became  adverse.  Babe  was 
clearly  the  tenant  of  the  bank;  when  informed  of  the  transfer 
of  the  property  to  Fyler,  and  that  he  must  pay  rent  to  him 
as  his  landlord,  he  did  not  object.  The  possession  at  that  time 
was  not  adverse.  It  was  incumbent  on  him  to  show  when,  if 
ever,  the  holding  assumed  an  adversaiy  character,  the  statutt 
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would  only  commence  ninning  from  ihat  period.  HaTing  failed 
to  do  thisy  the  finding  of  the  juiy  was  cozrect,  and  the  jodgment 
is  affirmed. 


Bhtbt  or  Onb  Co-hxib,  Oo-tenaut,  or  GoPABOBinEB»  imirefl  to  the  Imb^ 
efit  of  all:  ffcuri  v.  Oregg^  86  Am.  Dec.  166;  Vangkan  r,  Baam,  33  Id.  628. 

Tbb  pkikgzpal  OAfflB  18  ciTSD  AMD  MZPULDncD  m  Omnmmgt  t.  Ki^patriek, 
23  Mias.  121.  In  that  case  the  court,  Mr.  Josttoe  Smith  delivering  th«  opiD- 
ion,  flay:  "In  the  case  of  Loring  y.  WUUb,  4  How.  383,  this  coort  held,  tiiit 
imlawful  detainer  was  a  more  poeaesaory  action,  in  which  the  title  of  the  par- 
ties to  the  land  is  not  involved.  The  deoirioa  in  the  case  of  Robe  v.  FffUr^ 
10  Smed.  &  M.  440,  was  cited  by  counsel  for  the  appellee,  and  relied  oo  aa 
a  departore  from  the  rule  recognized  in  the  preceding  case.  We  do  not  wo 
understand  it.  In  Babe  v.  Fyler,  proof  was  introduced,  showing  that  Babe 
had  held  poesessiou  of  the  premises  in  controTersy,  as  tenant  of  the  Agrienl- 
toral  Bank.  Pyier  was  the  grantee  of  the  bank,  by  a  deed  of  conveyaiioa 
jonstituting  him  a  trustee  for  certain  purposes,  and  as  such  had  succeeded  to 
Ahe  rights,  and  had  taken  the  place,  of  Babe's  landlord.  Hence  the  intfo- 
duction  of  the  deed  to  Fyler,  in  connection  with  proof  of  Babe's  attonmMDt 
to  him,  was  perfectly  proper,  under  the  circumstances.  Not,  however,  for 
the  purpose  of  proving  title  in  Fyler,  and  thence  deducing  his  right  of  poa- 
■easion;  but  to  establish  the  fact  that  the  relation  of  landlord  and  teunl 
•ziited  between  them.  When  that  relation  waa  proved  to  «xiit»  it  cot  cfl 
all  inquiry  to  the  title  of  Fyler." 
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[10  SlIKDaS  AHD  KABSWiT.Ti,  4M.] 
^  AHOVOH  TBM  LaNOUAOB  OV  A  WiLL  MAT  MaKB  AK  AbSOLUTS  GiJT,  y«l 

If  other  appropriate  expressions  be  used  which  show,  with  Baffidenl 
certainty,  that  but  a  qualified  gift  was  intended,  a  court  of  equity  will 
look  to  the  clear  intent  of  the  testator  and  raise  a  constmotive  tnial 
when  none  has  been  expressly  declared* 

T^  Basse  a  Pbboatobt  Trust,  thb  Wobdb  of  BaooioramATioH  or  of 
hope  used  by  the  testator  must  be  certain,  first,  as  regarda  the  objeoti 
to  whom  such  terms  are  applied;  and  second,  the  subjects  of  property 
given  must  be  certain.  The  words  are  then  considered  imperative  and 
create  the  trust. 

PaauATOBT  Trust  was  Held  Created  by  this  danae  following  a  doviae  of 
all  of  testator's  real  and  personal  property  to  his  wife  during  her  widow- 
aoodj  viz.:  "Fourth,  during  my  wife's  widowhood  she  Is  to  have  the 
entire  use,  profits,  and  control  of  my  estate,  and  to  her  discretion  do  I 
trust  the  education  and  maintenance  of  my  children  during  that  tune.** 

Where  ak  Estate  is  Given  to  Testator's  Wife  and  a  Preoatobt  Tsata 
IB  Created  for  the  benefit  of  his  children,  if  the  widow  wiU  not  proteel 
the  property  when  levied  on  for  her  debts,  it  is  the  duty  of  the  admin- 
istrator with  the  will  annexed  to  do  so.  It  is  still  the  estate  of  the 
testator,  and  subject  to  a  charge  in  favor  of  his  heirs,  and  the  admin- 
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istntor,  being  the  representative  of  the  estate^  is  a  joint  trustee  witL 
the  wife,  and  may  interpose  his  claim  to  prevent  the  estate  from  being 
defeated. 

Ebbob.    The  opixuon  states  the  case. 

A.  W.  Dabney,  for  the  appellant. 

A,  (7.  Baine  and  Henry  Orayy  tor  the  appellees. 

By  Court,  Shabxet,  0.  J.  This  case  originated  out  of  a  trial 
of  the  right  of  property,  in  which  the  jury  found  the  issue  for 
the  plaintifEis  in  execution,  who  are  defendants  in  error.  The 
claimant  predicates  his  right  on  the  provisions  of  the  will  of 
James  Longstreet,  on  whose  estate  he  is  administrator,  with  the 
will  annexed.  The  execution  was  against  the  widow  of  James 
Longstreet,  and  Hutchinson  Dent.  If  by  the  will  Mrs.  Long- 
street  had  an  absolute  life  estate  in  the  slaves  levied  on,  the 
judgment  must  stand;  but  if  the  property  was  subject  to  a  trust 
or  charge  in  favor  of  the  children  of  Longstreet,  then  it  can  not 
be  reached  by  an  execution  at  law. 

The  clauses  of  the  will  which  raise  the  question  are  the  fol- 
lowing: '*  First,  I  give  mj  whole  estate,  both  real  and  personal, 
to  my  wife  during  her  widowhood.''  '*  Fourth,  during  my  wife's 
widowhood,  she  is  to  have  the  entire  use,  profits,  and  control  of 
my  estate,  and  to  her  discretion  do  I  intrust  the  education  and 
maintenance  of  my  children  during  that  time;  but  in  case  of  her 
death  or  marriage  before  the  time  appointed  for  a  division  as 
aforesaid,  then  it  is  my  desire  that  my  children  be  all  supported, 
and  that  the  girls  under  sixteen,  and  the  boys  under  eighteen, 
be  as  well  educated  out  of  the  annual  profits  of  my  estate  as 
they  will  allow  up  to  the  time  of  division,  the  profits  to  be  first 
applied  to  their  support,  and  in  ease  of  a  deficiency,  then  to 
educate'all  the  children  emfaraoed  in  the  last  clause,  the  balance 
to  be  applied  in  educating  the  younger  in  preference  to  the 
older  children." 

The  second  clause  provides,  that  in  case  of  the  death  of  the 
wife  before  the  youngest  child  should  arrive  at  the  age  of  sixteen, 
the  property  should  be  kept  together  until  that  time  and  then 
divided.  The  first  clause  makes  an  absolute  gift  to  the  wife, 
but  the  subsequent  clauses  make  it  manifest  that  the  testator  in- 
tended that  the  gift  should  be  a  qualified  one,  and  that  the 
profits  should  ))e  appropriated  to  the  support  and  education  of 
his  children.  He  evidentiy  gave  the  wife,  so  long  as  she  might 
remain  unmarried,  **  the  entire  use,  profits,  and  control "  of  his 
estate  in  confidence  that  she  would  properly  appropriate  such 


768  Lucas  v.  Lockhabt.  [Mis& 

profits  for  the  maintenance  and  education  of  his  children.  And 
that  object  wa8  bo  prominent  in  the  mind  of  the  testator  that  he 
provided  for  its  accomplishment  in  the  event  of  the  wife's  death. 
The  absolute  gift  to  her  is  complete  with  a  specific  purpose. 
Although  the  language  of  a  vdll  may  make  an  absolute  gift^  yet 
if  other  appropriate  expressions  be  used  which  show,  with  suffi- 
cient certainty,  that  but  a  qualified  gift  was  intended,  a  court  of 
equity  will  look  to  the  clear  intention  of  the  testator,  and  raise 
a  constructive  trust  when  none  has  been  expressly  declared. 
But  the  words  of  recommendation  or  of  hope  used  by  the  tes- 
tator must  bo  certain;  first,  as  regards  the  objects  to  whom  such 
terms  are  applied,  and  second,  ihe  subjects  of  property  given 
must  also  be  certain.  The  words  are  then  considered  impera- 
tive and  create  a  trust.  This,  says  Judge  Stoiy,  is  the  result  of 
the  cases  on  that  subject:  Stoiy*s  Eq.  Jur.  462,  sec.  1068, 4th  ed. 

In  the  case  of  Knight  v.  KnigJUy  3  Beav.  148,  cited  in  Story's 
Eq.  466,  the  rule  is  thus  laid  down :  That  when  property  is  given 
absolutely  to  any  person,  and  the  same  person  is,  by  the  giver,  who 
has  power  to  command,  recommended,  or  entreated,  or  wished  tc 
dispose  of  that  property  in  favor  of  another,  the  recommenda- 
tion, entreaty,  or  vrish  shall  be  held  to  create  a  trost.  First,  if 
the  words  are  so  used,  that  upon  the  whole^  they  ought  to  be 
construed  as  imperative;  secondly,  if  the  subject  of  the  recom- 
mendation or  wish  be  certain;  and  thirdly,  if  the  objects  or  per- 
sons intended  to  have  the  benefit  of  the  recommendation,  or 
wish,  be  also  certain.  The  examples  given  in  illustration  of  the 
rule,  are  vezy  much  like  the  present  case,  and  certainly  reach  it 
in  principle.  In  Wright  v.  Atkyns,  1  Turn.  &  R.  167,  Lord  El- 
don  said,  that  in  order  to  determine  whether  a  trust  of  this  sort 
is  a  trust,  the  words  must  be  imperative,  the  subject  must  be 
certain,  and  the  object  must  be  as  certain  as  the  subject. 

We  think  the  fourth  clause  of  the  will  comes  within  the  rule. 
Taken  altogether,  it  is  clear  that  the  children  were  the  objects  of 
the  testator's  bounty.  An  unconditional  gift  of  the  profits  of 
all  the  property  to  the  wife,  would  of  course  defeat  the  subse- 
quent appropriation  to  the  maintenance  and  education  of  the 
children.  The  subsequent  declaration,  therefore,  that  they  were 
to  be  supported  and  educated  out  of  the  profits,  is  a  condition 
annexed  to  the  previous  words  of  gift.  And  the  appropriation 
of  the  profits  to  that  purpose  in  case  of  the  death  of  the  wife, 
shows  tiiat  he  had  confidence  that  she  would  so  apply  them  dar- 
ing her  life.  The  first  clause  of  the  will  contains  an  absolute 
gift,  but  that  was  not  intended.    It  is  entirely  inconsistent  with 
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the  snbeeqtiflnt  provisiona  f or  a  division  of  tbe  properly,  and  iba 
appropriation  of  the  profits.  The  whole  stmctore  of  the  will 
shows  that  the  disposition  in  favor  of  the  wife,  was  made  in  con- 
fidence that  it  wotdd  result  to  the  children.  To  prove  this,  let 
us  suppose  that  the  testator  had  nothing  of  the  kind  in  view; 
then,  by  the  first  clause  he  gave  his  wife  the  entire  estate  during 
her  widowhood.  This  would  have  carried  the  profits.  Then  in 
the  fourth  clause,  he  gave  her  the  profits^  The  children,  then, 
were  left  without  the  means  of  support  or  education.  Such  a 
result  is  entirely  inconsistent  with  the  declared  purpose  of  the 
testator,  contained  in  the  conclusion  of  the  fourth  clause,  where 
he  expressly  declares  that  the  profits  shall  be  applied  to  the  sup- 
port and  education  of  the  children.  The  language  employed 
seems  to  leave  no  room  for  doubt:  "  During  my  wife's  widow- 
hood she  is  to  have  the  entire  use,  profits,  and  control  of  my 
estate,  and  to  her  discretion  do  I  intrust  the  education  and 
maintenance  of  my  children  during  that  time."  Now  if  he  had 
said,  "  I  give  the  profits  of  my  estate  to  my  wife,  and  therefore 
intrust  the  education  and  maintenance  of  my  children  to  her,'' 
no  one  would  have  doubted  that  he  looked  to  the  profits  as  a 
fund  so  to  be  applied.  And  the  language  used  in  effect  amounts 
to  this.  It  amounts  to  an  imperative  command  that  his  wife 
should  support  and  educate  the  children.  The  manner  of  ed- 
ucating and  supporting  was  left  to  her  discretion,  but  nothing 
more.  We  have,  then,  language  which  imperatively  commands 
that  the  children  should  be  educated  and  supported,  and  a  spe- 
cific fund  set  apart  for  that  purpose.  The  words  are  imperative, 
the  subject  certain,  and  the  objects  equally  certain.  Hence  we 
conclude,  that  the  will  created  a  constructive  trust  in  the  profits 
of  the  estate  for  the  support  and  education  of  the  children,  and 
that  the  wife,  as  trustee,  is  bound  to  cany  out  the  trust.  The 
property  can  not  be  sold  for  her  debts,  for  that  would  cut  off 
the  profits  and  defeat  the  trust. 

The  court  charged  the  jury,  that  by  the  will  such  an  estate 
vested  in  Mrs.  Longstreet  as  was  liable  to  execution  against  her, 
and  that  she  was  entitled  to,  and  not  bound  to  account  for  the 
profits.  In  this  there  was  error,  as  it  was  in  proof  that  there 
were  children  living.  But  it  is  objected  that  the  administrator 
is  not  a  proper  party;  that  Mrs.  Longstreet  should  have  been 
the  claimant.  The  answer  to  this  is  obvious;  this  trust  was  to 
be  executed  by  the  executors  in  case  of  her  death,  who  are  now 
represented  by  the  administrator.  If  the  widow  will  not  pro- 
tect the  property,  then  it  is  the  duty  of  the  administrator  to  do 
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■o.  It  is  still  part  of  the  estate  of  Longstveet,  and  sabjeet  to  a 
chazge  in  favor  of  his  heirs.  The  administrator  is  theiepresen- 
tative  of  the  estate,  and  he  really  had  possession  of  part  of  the 
property.  He  is  a  joint  trostee  with  the  irife,  and  may  inter- 
pose his  claim  to  prevent  the  tmst  from  being  defeated. 
Whether  the  party,  who  is  seeking  to  subject  this  properly,  will 
be  entitled  to  a  remedy  when  the  trust  is  folly  exeoated,  we 
need  not  now  determine. 
Judgment  reversed  and  cause  remanded* 

Fbioatobt  Tbubtb:  See  note  to  ffaniBtmi  v.  JIanriitm*$  Jdrnfm^  44  Aau 
Dea  372-379,  where  the  subjeot  is  diacoMed  et  length. 


Easin  et  al.  v.  Doe  ex  dem.  Yanob  et  al. 

[10  BMMDMM  AHD  HlMBAUL,  519.] 

Gknerallt  nr  Case  or  a  Lost  ob  Destbotkd  RaooBDy  Pabol  Evmsiici 
of  its  contents  is  admissible,  especially  when  no  higher  evidenoe  is  shown 
to  exist. 

Wbirb  Dktbkdakt  in  Ejsctment  Eelues  on  ADMiNiBSBAXOB'b  Saui, 
Pabol  Evtdexce  is  Ad&hssible  to  prove  that  citations  were  issned  as 
required  by  law  to  all  persons  interested,  where  there  has  been  clear 
proof  of  their  haying  been  lost  or  misplaced. 

Qbdib  or  CouBT  Authobiziko  an  Admivistbatdb'e  Salb  gab  kot  be 
Pbovbd  by  parol  in  an  action  of  ejeotment|  where  the  reoord  of  the  oonrt 
is  not  lost.  If  the  order  was  made  it  shoold  have  been  placed  en  the 
record  of  the  oonrt. 

Atpbal.    The  opinion  states  the  case* 

W.  B.  Miles  f  for  the  appellant. 

W,  Brooke,  for  the  appellee. 

Bj  Court,  Shabeet,  0.  J.  This  "was  an  action  of  ejectment. 
The  plaintiffs  in  the  circuit  court  established  a  perfect  legal  title 
in  their  ancestor,  their  heirship,  and  possession  of  the  defend- 
ants. The  defendants  relied  on  a  title  derived  from  Vance's  ad- 
ministrator, but  the  record  of  the  probate  court  did  not  show 
that  citations  to  persons  interested  in  the  real  estate  of  Vance 
had  bee.n  issued  as  the  statute  requires,  and  thereupon,  the 
former  clerk  of  the  court  was  offered  as  a  witness  to  prove  that 
citation  was  legally  issued  to  all  persons  interested,  and  returned 
executed,  and  an  order  of  sale  was  thereupon  made  bj  the  court. 
That  the  several  orders,  citations,  etc. ,  have  been  lost  or  mis- 
laid.    This  testimony  was  excluded,  and  this  decision  of  the 
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oourt  oonrtitateB  the  only  question  in  the  case.  Whether  it  is 
competent  thus  to  admit  parol  evidence  to  supply  the  place  of  a 
matter  of  record,  which  has  been  lost,  is  a  question  not  free 
from  difSculty.  The  weight  of  authority  seems  to  be  in  favor  of 
its  admissibility.  Many  cases  on  this  subject  are  cited  in  note 
723,  8  Phillip's  Evidence,  1067.  The  rule  deduced  from  them 
by  the  annotators  is,  that  generally,  in  case  of  a  lost  or  destroyed 
record,  parol  evidence  is  admissible  of  its  contents,  especially 
when  no  higher  evidence  is  shown  to  exist.  In  1  Greenl.  Ev. 
681,  the  rule  is  laid  down  in  terms  equally  broad.  These  learned 
writers  have  cited  very  much  the  same  adjudged  cases.  By 
some  of  them  they  are  sustained;  by  others  Uiey  are  not,  to  the 
full  extent  of  the  rule.  Following,  then,  the  rule  thus  estab- 
lished, we  are  inclined  to  hold,  that  parol  proof  of  the  issuance 
and  due  service  of  citations  was  admissible,  in  connection  vrith 
clear  proof  of  loss,  under  drcumstances  not  implicating  the 
party  claiming  the  benefit  of  such  testimony,  in  being  instru- 
mental in  the  loss. 

But  the  defendants  also  offered  to  prove,  by  the  vritness,  that 
an  order  for  the  sale  of  the  land  was  granted  by  the  probate 
court.  If  any  such  order  was  made,  it  should  have  been  placed 
on  record,  and  there  is  no  pretense  that  the  records  of  the  court 
have  been  lost,  other  than  the  citations.  Indeed,  it  does  not 
appear  that  such  order  was  not  placed  on  record.  If  it  was,  it 
could  not  be  proved  by  parol,  unless  the  record  containing  it 
had  been  lost.  If  it  was  not,  it  can  not  be  supplied  by  parol 
proof.  That  would  be  to  substitute  parol  proof  in  lieu  of  record 
evidence,  and  to  dispense  vnth  so  much  of  the  law  as  requires 
the  proceedings  of  the  probate  courts  to  be  recorded;  to  substi- 
tute witnesses  for  judgments.  The  proof  of  the  issuance  of 
the  citations  would  have  availed  nothing,  without  proof  of  the 
order  of  sale,  and  as  this  could  not  be  made,  the  defendant's 
case  could  not  be  made  out;  under  this  state  of  things,  no  other 
judgment  could  have  been  given  than  for  the  plaintiff. 

Judgment  affirmed. 


Pabol  Pboof  or  Lost  Judicial  Rbcobds  Bee  JTorvey  v.  Thomas^  86  Am. 
Deo.  141;  Prvdm  v.  Alden^  84  Id.  61;  and  notei  theralo  ooUecting 
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AoNEW  ET  All.  t;.  MoElboy. 

[10  SlCBDBI  AKD  MaMHAIJi,  093.] 
JUTOMSHT  BBTWBIN  THE  SaMB  PaBTIBS  FOB  THB  SaMB   GaUBB  OF  ACHOV 

b  oondufliYe;  the  exceptions  are  where  the  first  action  is  not  oompetenti 
where  the  plaintiff  has  nustaken  his  character,  or  where  the  jadgment  is 
giyen  for  faalts  in  the  pleadings. 

Plaintiff  Who  Bbings  a  Sboond  AonoK  must  vot  Lbayb  It  to  dee 
investigation  to  see  whether  the  two  causes  of  action  are  the  same;  hs 
ought  to  show  beyond  all  controvert  that  the  seoood  is  a  different  oansi 
of  action  from  the  first  in  which  he  fiuled. 

T^T  THB  Form  of  thb  Action  is  Different  is  Immatebial;  if  the  caoss 
of  the  action  be  the  same,  the  judgment  in  the  first  will  be  condlosiTe; 
thus  a  judgment  in  trover  is  a  bar  to  an  action  of  aanunpni  for  the  value 
of  the  same  goods. 

Plaintiff  Who  Bbinos  a  Sboond  Suit  is  not  Pbbcluded  from  showiqg 
that  the  latter  suit  is  for  another  and  different  cause  of  actian,  if  the  fMt 
be  so.  If  the  defendant  plead  the  former  judgment  specifioally,  the 
plaintiff  is  driven  to  take  iwue  on  a  single  point  and  admit  or  deny  the 
judgment,  or  deny  that  it  was  for  the  same  cause  of  action. 

Where  Defendant  Pleads  a  Judgment  against  PLAnmFr  in  Another 
Suit  for  the  same  cause  of  action,  a  replication  by  plaintiff  which  does 
not  admit  the  judgment  and  deny  that  the  cause  of  action  was  the  same^ 
but  denies  "  that  the  merits  of  the  present  suit  were  tried  and  detar^ 
mined  in  the  former  suit,'*  is  defective  in  both  form  and  substance. 

Where  Befligation  is  not  Onlt  DEFEonvB  in  Form  but  *^ifiyin«^ 
defects  in  substance  which  would  probably  be  a  bar  to  any  recovery  on 
the  merits,  this  court  will  not  reverse  and  remand  the  cause  for  a  new 
trial,  especially  when  no  application  was  made  in  the  oourt  below  for 
leave  to  amend. 

Ebbob  from  the  Laaderdale  county  drouit  court.  The  opiii- 
ion  states  the  case. 

8.  L.  Heussey  and  0.  B,  Oliflon,  for  the  pkuntifiia  in  error. 

L.  Lea,  for  the  defendant  in  error. 

By  Oourt,  Clayton,  J.  This  was  an  action  of  assufnpmly 
brought  by  the  plaintiffs  in  error,  for  the  Talue  of  several  bales 
of  cotton.  The  defendant,  among  other  things,  pleaded  "thai 
the  said  plaintiffs  had  theretofore  impleaded  the  defendant  in 
a  certain  action  of  trover  to  recover  damages  for  the  wrong- 
ful conversion  of  the  same  identical  goods  specified  in  this  ac- 
tion, and  such  proceedings  were  thereupon  had  upon  issue 
joined,  and  trial  upon  the  merits  between  the  parties  to  this 
Buit,  that  by  the  consideration  and  judgment  of  the  court,  it 
was  determined  that  the  plaintiffs  take  nothing  and  pay  the 
ooBts  expended."  To  this  the  plaintiffs  replied,  ''that  the  point 
in  dispute  in  said  suit  of  trover,  being  the  wrongful  oonveraioii 
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of,  and  not  title  to  the  said  goods  in  said  dedaiation  named,  and 
in  defendant's  said  plea,  wliich  said  title  to  the  same  was  ad- 
mitted by  said  defendant  to  be  in  said  plaintiff,  on  the  trial  of 
the  said  suit  in  trover,  the  merits  of  the  present  suit  were  not 
tried  and  determined  in  said  suit  of  troyer."  To  this  replica- 
tion a  demurrer  was  filed,  specifying  Tsrious  causes;  the  court 
sustained  the  demurrer,  and  gaye  judgment  final  against  the 
plaintiffs. 

It  is  not  at  this  day  to  be  doubted,  but  that  a  judgment  be- 
tween the  same  parties,  for  the  same  cause  of  action,  is  conolu- 
siye  between  them.  There  are  exceptions  to  the  rule,  as  where 
the  first  action  is  not  competent,  where  the  plaintiff  has  mis- 
taken his  character,  or  where  the  judgment  is  giyen  for  faults  in 
the  declaration  or  pleadings:  EUchen  y.  Campbell,  2W.  Bl.  880. 
The  principal  consideration  is,  whether  it  be  precisely  the  same 
cause  of  action  in  both  appearing  by  proper  ayerments  in  a 
plea;  or  by  proper  facts  stated  in  a  special  yerdict  or  a  special 
case :  Id.  The  recoyery  is  prima  facie  eyidence  that  the  demand 
has  been  inquired  into,  but  is  not  condusiye.  The  inquiry  is, 
whether  the  same  cause  of  action  had  been  litigated  and  con- 
sidered in  the  former  action.  The  plaintiff  who  brings  a  seo» 
ond  action  must  not  leaye  it  to  nice  inyestigation  to  see  whether 
the  two  causes  of  action  be  the  same;  he  ought  to  show  beyond 
all  controyersy,  that  the  second  is  a  different  cause  of  action 
from  the  first  in  which  he  failed:  Seddon  y.  TtUop,  6  T.  B.  GOT; 
Bagot  y.  Williams,  3  Bam.  &  Cress.  285;  S.  0.,  10  Eng.  Com. 
L.  116;  Bioe  y.  King,  7  Johns.  20.  It  is  immaterial  that  the 
form  of  action  is  different,  if  the  cause  be  the  same,  the  judg- 
ment is  condusiye;  as  a  judgment  in  troyer  is  a  bar  to  an  ao- 
tion  of  asfVjmp^U  for  the  i^ue  of  the  same  goods:  Slade^e  Case, 
4  Bep.  M  b;  HUdhm  y.  OampbeU,  2  W.  BL  827;  8  Ohit.  PL 
929,  n. 

The  party  is  not  prednded  from  showing  that  the  latter  suit 
is  for  another  and  different  cause,  if  the  fact  be  so.  By  pleading 
the  former  judgment  specially,  the  plaintiff  is  driyen  to  take 
issue  on  a  single  point,  and  admit  or  deny  the  judgment,  or 
deny  that  it  was  for  the  same  cause  of  action:  8  Ohit.  PL,  n. 
929;  Id.  1159.  Tried  by  this  standard,  the  replication  in  this 
instance  was  bad.  It  does  not  admit  the  judgment  and  deny 
that  the  cause  of  action  was  the  same — ^but  it  denies,  **  that  the 
merits  of  the  present  suit  were  tried  and  determined  in  the 
former."  This  does  not  come  up  to  the  point,  for  the  true  ques- 
tion is  whether  the  merits  of  the  second  suit  were  inyolyed  and 
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might  haye  been  tried  in  the  former  action.  If  so,  and  thfi  partj 
failed^  though  his  failure  might  have  proceeded  from  some  defect 
in  the  testimony,  or  some  error  in  law,  he  can  not,  after  judgment, 
reinyeetigate  the  same  matter  in  another  suit.  The  judgment  is 
condusiTe.  No  one  shall  be  twice  harassed  for  the  same  cause, 
is  a  yenerable  and  wise  maxim  of  the  common  law.  In  view  of 
the  act  of  1840,  there  has  been  some  difficulty  in  fixing  on  the 
proper  judgment  to  be  given  in  the  case:  See  Pamph.  Acts,  1840, 
p.  132.  It  is  the  object  of  that  statute  to  have  every  case  dis- 
posed of  upon  its  merits  as  far  as  practicable:  See  Deui  v.  Cole' 
man,  10  Smed.  &  M.  83,  at  this  term  of  the  court.  Whenever, 
therefore,  a  case  has  been  determined  in  the  court  below,  upon 
defects  of  form  in  the  pleadings,  it  would  be  proper  to  remand 
it,  if  enough  appear  in  the  record  to  show  a  probability  that  the 
merits  are  with  the  plaintiff  in  error.  But  on  the  other  hand, 
where  the  pleading  is  not  only  defective  in  form,  but  moreover 
discloses  defects  in  substance,  which  would  probably  be  a  bar 
to  any  recovery  upon  the  merits,  it  can  not  be  the  intention  of 
the  statute  that  this  court  should  reverse  and  remand  the  case; 
especially  when  no  application  for  leave  to  amend  was  made  in 
the  court  below. 

In  this  cause,  besides  the  defect  in  the  form  of  thereplication^ 
the  matter  disclosed  could  not  be  put  into  any  shape,  whioh 
would  take  away  from  the  defendant  the  benefit  of  his  plea. 
We  must  suppose  the  plaintiff  set  out  the  facts,  upon  which  he 
relied.  Those  facts  defeat  this  right  of  recovery.  If  true,  they 
show  that  the  first  judgment  was  erroneous,  and  might  have 
been  reversed.  His  remedy  was  a  writ  of  error,  not  a  new  ac- 
tion. They  do  not  show,  that  by  any  possible  amendment  of 
the  pleading,  the  plaintiff  could  recover  in  this  action. 

Judgment  affirmed. 

•pftfcMgtt.  JuDOMBiiT,  CoNCLUSiVBKKSS  ov:  See  note  to  King  v.  OAom,  41 
Am.  Dec.  682,  oollectmg  previous  caaes  on  that  subject  reported  in  this 
series.  And  see  Chray  v.  Pingry^  44  Am.  Dec.  345.  The  principal  case  is 
cited  in  Johtuon  v.  White,  13  Smed.  ft  M.  587,  tc  the  point  that  the  condosive- 
ness  of  a  judgment  between  the  same  parties  for  the  same  cause  of  action  is 
subject  to  certain  exceptions,  vis.:  It  is  no  bar  to  a  second  sait  if  the  first 
action  was  incompetent,  or  if  the  plaintiff  mistook  his  character,  or  if  the 
first  judgment  was  given  for  faults  in  declaration  or  pleading.  It  is  also  cited 
in  Mo^  V.  WaU^  23  Miss.  83,  to  the  point  that  judgments  are  conclusive 
between  the  parties  only  in  cases  of  snits  in  whidi  the  merits  might  have 
been  investigated. 

Plba  or  Former  Bicovxrt,  Dowxrenob  ni  Form  or  AonoN  No  Qb* 
#Rono2r  TO.~A  plea  of  former  reooveiy  to  an  action  on  the  oaaa  founded  oa 
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tort  can  not  be  obJaeteJ  to  merely  because  the  former  action  was  coTenanti 
the  canses  of  action  being  the  same:  CfuUer  ▼.  Cox,  18  Am.  Deo.  152. 

A  former  judgment  is  usually  said  to  be  condnsive  with  reference  not  on!/ 
to  the  matters  litigated,  but  also  to  the  matters  which  might  have  been  liti- 
gated and  determined  in  the  former  action.  This  is  not  strictly  true.  With 
respect  to  matters  which  might  have  been  litigated  but  were  not,  a  former 
action  is  in  general  conclusive  only  upon  the  issues  tendered  by  the  complaint, 
and  which  the  defendant  if  he  do  not  deny  must  be  deemed  to  confess.  The 
defendant  ia  not  bound  to  plead  defenses  arising  subsequently  to  the  commence- 
ment of  the  action,  and  may  therefore  assert  such  defenses  in  subsequent 
proceedings.  The  only  case,  so  far  as  we  are  aware,  directly  in  point  on  this 
subject,  is  that  of  People's  Savinga  Bank  v.  Hodgdon,  decided  in  the  supreme 
court  of  California,  August  28,  1883.  In  that  action,  which  was  brought  to 
quiet  title,  the  defendant  pleaded  in  bar  a  judgment  in  his  favor  against  Jane 
Griffin,  under  whom  plaintiff  cUumed.  An  action  of  ejectment  had  been 
brought  by  Hodgdon  against  Griffin,  in  1868.  In  this  action  she  filed  her 
answer  in  1869,  taking  issue  with  all  the  allegations  of  the  complaint  and 
pleading  title  in  herself.  In  1870  she  acquired  the  title  from  Laidley, 
Hickoz,  and  Dale.  This  acquisition  she  never  pleaded  by  supplemental 
answer  nor  otherwise.  In  February,  1872,  judgment  was  entered  against 
her  in  the  action  of  ejectment.  She  was  dispossessed  under  this  judgment  hi 
1880,  and  in  1881  her  grantee  commenced  suit  to  quiet  title  and  to  be  placed 
in  possession  of  the  premises.  On  the  part  of  the  plaintiff  it  was  contendedt 
1.  That  the  effect  of  the  judgment  was  limited  to  the  title  of  the  parties  at 
the  commencement  of  the  former  action:  Townt  v.  ffowell^  14  CsL  468;  Bar* 
rtU  V.  Birge,  50  Id.  665;  Hardy  v.  Johnaan,  1  Wall  371;  2.  That  the  judg- 
ment in  ejectment  does  not  affect  a  title  not  in  issue  in  an  action:  VcUeniUM 
V.  MaJUmey,  37  Id.  396;  Montgomery  v.  WhUney,  40  Id.  298;  Caperton  v. 
SchmiU,  26  Id.  494;  and  3.  That  Mrs.  Griffin  was  not  obliged  to  plead  or 
put  in  issue  her  title  acquired  during  the  pendency  of  the  action.  The  sa« 
preme  court  sustained  the  plaintiffs  contention,  and  held  that  it  might  avail 
itself  of  the  title  acquired  after  the  commencement  of  the  former  action,  and 
that  title  being  paramount,  the  plaintiff  must  now  prevalL 
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no  BifSDXB  AMD  MaSSH4T.Ti,  61S.] 
TMBNUUL  BulIS  AVE  NOT  80  MUOH  TO  BE  COKSULTXD,  DT  THl  COV&FBXM' 

TZON  or  Ck>yKNAMT8,  as  the  real  meaning  of  the  parties,  where  it  can  be 
gathered  from  the  instrument  itself;  and  that  constraotion  should  be 
&vored  which'  is  obviously  most  just. 

WoBDS  ABB  TO  BB  Takbn  js  THAT  Sbnsb  in  which  they  an  noit  prob- 
ably understood  by  the  person  to  whom  they  are  addressed,  or  which  is 
the  same  in  effect,  most  strongly  against  the  party  using  them. 

Whbbb  Vbnimb  is  Bound  bt  his  Titlb  Bond  to  Maxb  thk  Vbndbb  "a 
Good  and  PSBiBcrr  Dbbd,"  he  is  bound  to  make  a  good  and  perfect 
title  to  it,  and  remove  any  existing  incumbrance  upon  it^  or  proteot  the 
vendee  against  it. 

TiNDXB  or  Vbndo&'s  ow»  Dbbd  without  Pbooubino  bib  WiTBfs  Bb» 
unquxshmbnt  of  dower,  is  not  a  satisfactkm  of  his  oovenant  to  maka 
the  vendee  "a  good  and  perfect  deed.** 
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Ebbob.  Debt  on  a  bond  conditioned  to  make  Thomas  Green- 
wood **  a  good  and  perfect  deed'*  to  certain  lands.  Defendant 
had  tendered  his  individual  warranty  deed,  which  plaintiff  had 
refused  to  receiyey  unless  his  wife  joined  in  it  to  relinquish  hii 
dower.  The  court  refused  to  instruct:  1.  That  the  corenant  in 
the  bond  meant  a  deed  which  would  conyej  a  good  and  perfect 
title  to  the  premises.  2.  That  if  the  Jury  believed  the  Tender's 
wife  would  be  entitled  to  dower  in  the  land»  then  a  refusal  on 
the  part  of  defendant  to  furnish  a  deed  executed  by  himself 
jointiy  with  his  wife,  would  be  a  breach  of  the  covenant.  Ver- 
dict for  defendant.    Plaintiff  brings  this  writ  of  error. 

Sheppard  and  Acee,  for  the  plaintiff  in  error. 

Fisher^  contra. 

By  Court,  Clayton,  J.  There  is  but  a  single  question  pre- 
sented by  this  record.  Whether  a  vendor  of  land  is  bound  by 
his  titie  bond  to  make  the  vendee  ** a  good  and  perfect  deed" 
to  the  land  sold,  whether  a  deed  good  in  point  of  form  is  a  com- 
pliance with  the  covenant,  or  whether  he  is  bound  to  make  a 
good  and  perfect  titie  to  it,  and  to  remove  any  existing  incum- 
brance upon  it,  or  protect  the  vendee  against  it.  Or,  to  come 
more  precisely  to  this  case,  whether,  if  tiie  vendor  tendered  his 
own  deed,  without  procuring  his  vrif  e's  relinquishment  of  dower, 
such  deed  satisfied  his  covenant.  There  is  some  contrariety  in 
the  decisions  on  this  subject,  and  without  going  into  an  dab< 
orate  investigation  of  them  we  shall  adopt  that  rule  which  most 
comports  with  the  ends  of  justice  and  the  intention  of  the 
parties.  Technical  rules  are  not  so  much  to  be  consulted,  in 
tiie  construction  of  covenants,  as  the  real  meaning  of  the  parties, 
where  it  can  be  gathered  from  the  instrument  itself;  and  that 
construction  should  be  favored  which  is  obviously  most  just: 
HoUoway  v.  Lacy,  4  Humph.  468;  KiUian  v.  Ear^usw^  7  Ired. 
L.  498.  In  CarperUer  v.  Bailey,  17  Wend.  247,  the  oonrt  says, 
"  it  was  the  titie  to  the  premises  which  the  defendant  stipulated 
for,  not  a  piece  of  parchment  good  in  form,  but  waste  paper  in 
effect,  for  the  purpose  of  transferring  the  title."  In  Chray  S 
Beadery,  Darby's  Legsee,  Mart  &  Yecg.  408,  the  eourt  said,  '*  the 
legislature  by  the  term  *  grant*  meant  the  land  covered  by  the 
grant,  and  not  merely  a  paper  purporting  to  be  a  patent" 
Words  are  to  be  taken  in  that  sense  in  which  they  were  most 
probably  understood  by  the  person  to  whom  they  are  addressed, 
or,  which  is  the  same  in  effect,  most  strongly  against  the  psrCy 
unng  them.    We  can  not  doubt  but  that  the  vendee  in  this  case 
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midentood  hj  fhe  ienns  a  ''  good  and  perfect  deed^'*  that  ha 
was  to  obtain  a  good  and  perfect  title  for  hia  monej^  and  not 
merely  a  right  ot  action  on  the  deed,  after  the  insaffidenoy  of 
the  title  had  been  estabUshed  by  Baity  and  eriotion  under  it: 
lAdddl  r:8mB,  9  Smed.  &  IL  696. 

The  conrt  bdow  xefoaed  to  giye  a  charge  asked  by  the  oonneel 
of  the  plaintiff,  which  was  in  accordance  with  the  prinoiplea 
herein  contained.  For  this  refosal  the  jodgmant  mart  be  re- 
Tened,  and  a  new  trial  granted. 


OcfwwKAm  DT  1>MK^  ABM  TO  Bs  Oujiaf»UM>  flo  AB  TO  BufacBRTAsa  Iimv- 
fiov  of  the  partial^  m  mwii  lalmwl  from  the  whole  dml^  if  agrooeUe  to  llie 
mlM  of  kwx  Sweet  r.  Brome,  45  Am.  Doo.  24a.  And  mo  8kkm  t.  BebeHe^  4M 
ia.636w 

Tbb  rshnspiL  gao  »  grid  amd  ahibmid  in  JhMuler  t.  ifoy,  IS  Snod. 
*  IL  276^  to  tfie  poiBl  tiuift  e  oofveiMHil  to  make  *«a  good  and  poriboi  dood"  b 
aol  oompllad  wtth  by  maUng  a  dead  good  in  tern  oi4]r>  b«l  lie  tilk  m^ 
good  to  aaftiiftr  the  mdarlakiiiig. 
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Aonmr  for  Injury  to  ohild,  622. 

for  injury  to  hubaDd,  022. 

under  ekwil  damage  laws,  620. 
Ja/nsBATiov  or  Non  by  payee,  718. 
^Amb"  ooDstnied  to  mean  "  or,"  when,  6064^4^ 
Amuumcs,  action  by  maater  for  injury  to»  G77. 
ATTAomnnfTy  leyy  of,  what  eaaential  to^  440. 
AwABiH  without  notice  to  partiee,  ia  Toid,  686. 

fUniBi,  porohaaer  from,  when  liable  in  trover  or  repkrln,  ML 
BaaniTFTor,  promise  to  pay  debt  barred  by,  {S02. 
BiOAifT,  proof  of  marriage  in  proaeoations  for,  11& 

O^AXOBRT,  Jnrlsdietion  over  estates  of  decedents,  744-75L 
Jnrisdiotion  orer  estates  of  decedents  in  Alabama,  74/L 
Jmiadiotion  oyer  estates  of  decedents  in  Arkansas,  74& 
Jurisdiction  over  estates  of  decedents  in  California,  746L 
Juisdiction  over  estates  of  decedents  in  Cknmecticiit^  74& 
Jorisdiction  over  estates  of  decedents  in  Massaohnsetts^  747* 
Jnrisdiotion  over  estates  of  decedents  in  Mississippi,  748. 
Jurisdiction  over  estates  of  decedents  in  New  Jersey,  748. 
Jnrisdiotion  over  estates  of  decedents  in  Kew  York,  749* 
Jnrisdiotion  over  estates  of  decedents  in  Pennqrlvania^  TBOl 
Jurisdiction  over  estates  of  decedents  in  Bhode  Idaad,  700^ » 
relief  in,  from  decrees  in  probate^  744-751. 

Qma)b  action  by  parent  for  false  imprisonmant  o(  02SL 
aoUon  by  parent  for  harboring,  024. 
notion  l^  parent  for  injuries  8n£fered  l^,  022. 
notion  by  parent  for  loss  of  services  of,  022; 
hariboring,  action  by  parent  for,  024. 
injuries  to»  for  which  parent  may  recover,  024. 
of  tender  years,  action  for  injuring^  028L 
seduction  of,  action  for,  024. 

QmL  Damaqm  Liquob  Lawb  are  strictiy  oooitraedt 
damages,  exemplary,  allowed  by,  032. 
damages^  what  essontisl  to  recovery,  028. 
gonsral  tenor  o(  020. 

ii^Juriea  for  which  action  will  lie  under,  027* 
li^vry  to  penoD,  what  indnded  in  tUs  tenn,  020t 
fojuiy  to  property,  what  included  in  tlds  tem» 

T7» 
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Cktil  Dakaos  Liqvob  Laws,  Joinder  of  parties  in  adaoni  VKte, 

liability  for  acta  of  bar-tender  or  senrant,  627. 

mnann  of  support,  what  indaded  in  tbia  term,  029 

wbo  may  ane  and  be  aned  under,  620. 
OoMPLAiNT  in  replevin,  deacsription  of  property  required,  006b 
OovBiDXBATiON,  bnrden  of  proving,  595. 
OoianruTioHAL  Law,  oonrta  will  declare  atatatea  void,  269. 

dna  prooeaa  of  law,  wben  reqnirea  defendant  to  bave  pawonal  nptfeaat 
tbe  proceedings,  271,  272. 

legislative  divoroes,  437-439. 

kgislatnre  may  enact  any  law  not  expressly  f ocbidden^  209L 

statnte  against  plain  and  obvious  reason,  269. 

statute  autboridng  judgment  witbout  notice,  269,  278L 

statute  autborizing  judgment  against  sureties,  277. 

statute  autboriaing  proceedings  against  vessels,  274. 

statute  autboriang  proceedings  in  rem,  274. 

statute  autborizing  seizure  and  sale  of  estrays  and  trespaasmgairiiMiK  Sm 

statute  autborizing  snnmiary  convictions  and  penalties,  S76w 

statute  autborizing  summary  proceedings  against  puUio  debton^  278L 

statute  autborizing  summaiy  seizure  of  vessels  engsfsd  In  TiolaftiqglMlk 
275. 

statute  granting  personal  privileges  and  ezemptioos,  269. 

statute  providing  for  constructive  service  of  prooess^  272L 

taaraa,  statute  antborizii^  assessment  witbout  Botioa^  278^ 
OOHTvrAiroi,  recording,  wben  easential  to  validity  of,  678. 

wben  deemed  executory  only,  46. 

words  of  grant,  wben  construed  not  to  paaa  present  titis^  46^7* 
OOBVOBATioH,  ebaiters  exempting,  from  taTatiim,  bow  oonsfenMdt  SHl 

sodstenoe  of,  bow  put  in  issue,  830. 

franobise  ii  subject  to  tavation,  540. 

powers  o(  830. 
OouBT,  acta  of,  after  end  of  term,  wben  void,  892. 
OoTSKAST  of  wananty  does  not  extend  to  inmimhraiMM  whUtk 
agreed  to  pay,  865. 

Paw^^^S  exemplary,  for  injury  to  ebild,  628. 

exemplary,  for  injury  to  wife,  620. 

lor  loss  of  profits,  wben  too  remote^  898. 

messure  of,  in  action  for  causing  deatb,  687. 

measure  of,  in  action  for  loss  of  service  of  wife^  690L 

measure  of,  for  breaob  of  warranty,  297. 

recoverable  by  parent  for  injury  to  cbild,  628. 

recoverable  under  civil  damage  liquor  laws,  682. 

special,  must  be  alleged,  73. 
DlATH,  damages  for  causing,  not  recoverable  at  oommon  1bw» 

damages,  measure  of,  in  action  for  causing,  687. 

parties  to  suits  for  causing,  635. 

pleading  and  practice  in  actions  for  oansing,  637* 

rsoovery  for,  under  civil  damage  laws,  680. 

atatutea  giving  action  for,  634. 

atatatea  giving  aetion  for,  apply  only  wben  defendMMMl  WM 
635. 
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DiAX^  itatotai  giving  aetion  for,  liaTe  no  extratanitorial  eflM^  6iL 

fteintai  giving  action  for,  how  oonstmed,  636w 
DsBM,  ooofltming  "  or"  to  mean  "  and,r  and  vice  venafSI€, 
Dmwmmov  of  dne  prooeaa  of  law,  272. 
Dbhtdr,  liability  of,  for  naing  ohlorof onn,  482. 
DiyoBGS,  legialatiye  oonatitationality  o^  438. 

l^gidatiye,  oonatitationa  prohibiting,  437. 

BjKmiSNT,  Judgment  in,  not  oondnsive  on  title  aoqnired  pmdmU  lUep  770L 
Bbsa»  or  DioxDsins,  ooncuzrent  jorisdiotiQn  of  ohaaoeiy  and  otfaor  ooorli 
oyer,  744. 

final  aettlementB  and  diatribntiona,  oondnaiveiieaa  oi^  and  relief  front 
744-751. 
BBmiLTa,  statate  anthoriaing  aeimre  and  aale  ot^  276. 
EwnxEKOMf  harden  of  proof  reepecting  oonaidentian  of  nofee^  096* 

oonfeanona  aa  evidenoe  of  marriage,  116. 

dedarationa  of  wife,  in  action  for  injoiy  aoflfared  by  her,  62L 

of  aocomplioe  moat  be  corroborated,  386. 

of  marriage  in  caaea  of  criminal  oonyenation  and  in  proeeeutJoiM  for  h(g* 
amy,  115-117. 

omiaaion  to  answer  letter  is  not  evidenoe  againat  parly  ao  ondttiiig^  600L 

opiniona  or  belief  of  witneaaea,  73. 

parol  to  reform  a  writing,  145. 

recitala  in  administrator'a  deed,  221. 
EuHJUTioN,  return  to,  omiaaion  of  doea  not  avoid  aale^  874^ 
BxaounoN  Sale,  failure  to  recite  amount  of  judgment  in  daad^  874^ 

of  more  land  than  necessary,  374. 
EaoouTOBS  AKD  Administbatobs,  money  accounted  for,  oooatmed  to  maaa 
lawful  money,  763. 

power  o(  to  compound  debt,  762. 

Fkcnnoua  Snrr,  courts  will  not  take  cognizance  of,  862L 
VkauD,  as  to  part,  vitiatea  the  whole,  660. 

Hubs,  landa  descend  to,  subject  to  ancestor's  debts,  89S. 

liability  of,  for  debts  of  ancestor,  305-397. 

not  liable  for  simple  contract  debts  of  anoeator,  386» 

personal  estate  first  liable  for  debts  of  anceator,  896. 
HuasAND,  action  by  wife  for  injury  to,  622. 

Ihbioimxnt,  quaahing,  motion  for,  ia  addressed  to  diaoretl<m  of  tlia  oonrt^  600L 
IVHKBSFXB,  coffee-house  keeper  is  not  a,  420. 
LfSOLVBHOT,  fraudulent  preferences,  660. 

JuDGMXNT  against  non-residents,  273,  319,  588. 

conclusiveness  of,  does  not  extend  to  title  acquired  altar 

of  action,  775. 
conclusiveness  of,  is  confined  to  matters  in  iasue^  775w 
fidlnre  to  defend,  bars  relief  in  equity,  545. 
in  probate,  jurisdiction  of  chancery  over,  744-751. 
la  rem,  when  not  binding,  591. 

la  rtm,  and  in  proceedings  against  veeaeli,  efEsot  o^  274. 
irregular,  is  not  void,  359. 
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JfUMOmTy  kry  midflr,  wb«n  a  ntisCaction,  742. 

Botioe  to  defendant  is  wmenfial,  270. 

noiloe  to  defendant  need  not  be  penooal,  872. 

of  mnnidpal  ooancil  as  to  neoeasitj  of  stieet  improfwwti  Mk 

payment  by  sheriff  is  a  discharget  727. 

payment  to  sheriff  must  be  in  money,  O06b 

pnesamption  in  favor  of,  359. 

■ale  nnder,  after  satisfaotioQ  of,  742. 

when  not  oondnsiye,  774. 
JvuSDionoN,  notice  to  defendant  when  bmbbHsI  to^  27M7S» 

of  chanoeiy  over  estates  of  decedents  and  final  decwss  in  pwNI%  M4* 
761. 

over  non-residents,  278. 

proceedings  in  rem,  274. 
JvBT  Trial,  affidavit  of  jQron  to  impeach  Terdioli  ST^-fTB* 

affidavit  of  jurors  to  show  they  misonderstood  the  Inalnietluo^  IH* 

oompnlsory  references,  189. 

goarantee  of,  by  seventh  amendment  to  the  eonrtltatloB  «l  the  Ualftii 
States,  185. 

guarantee  of,  in  cases  of  libel,  180. 

gnarantee  of,  by  state  constitation,  186. 

in  actions  to  abate  nnisances,  100. 

in  assessing  and  collecting  taxes,  102. 

in  divorce  suits,  180. 

in  eminent  domain  proceedings,  100. 

in  equity  cases,  188. 

in  inferior  courts,  190. 

in  proceedings  against  sureties  on  bonds,  102. 

in  proceedings  for  contempt,  192. 

in  proceedings  for  mandamus,  190. 

in  proceedings  to  enforce  liens  against  vessels,  lOBb 

in  proceedings  to  try  title  to  land,  188. 

in  9110  toarranto,  100. 

is  trials  for  minor  offenses,  101. 

in  trials  for  statutory  offinises,  187. 

in  trials  of  claims  against  goveramenti  102. 

is  trial  by  twelve  men,  108. 

miAoeUaneous  cases  in  which  may  be  dltpenaod  wlA%  IHL 

new  offenses,  how  may  be  proeeoated«  187* 

regulations  limiting,  191,  108. 

wai  w  of  right  to,  108. 

ILunuxus  does  not  lie  to  control  a  disoretioii«  21flL 

jurp  trial  in  proceedings  for,  100. 
Mauuagk,  proof  of,  by  confession,  in  criminal  prnsennlioi^  114 

pro^f  of,  by  record,  118. 

pro  )f  of  identity  of  parties  essential,  116. 

proof  of,  in  cases  of  criminal  conversation,  lift. 

proof  of,  in  prosecutions  for  bigamy,  115. 
lluvxciPAL  GoBPORATiON  is  answerable  for  unskillfnlness  of 

^»%y  give  authority  by  parol,  364. 
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••On*  ooartnud  to  mflta  "•nd,"  whan,  066-074. 


Fabot.  aolioa  by,  for  abdvetiiig  ehOd,  (I2S. 

Miioii  by»  for  hiae  impriaonment  of  ohDd,  d29L 

•etion  l^,  for  Injnries'to  ehild,  022. 

aolioa  by,  for  low  of  lervioes  of  ohDd,  922, 
FlBTinatflHiP,  aocoinniodatimi  indorBement  by  ono  mmbw  ol^  6681 

acknowledgment  of  debt  by  one  member  affeer  diaaolntloB  ol^  ti6^ 
PmmciAK  Ain>  SuBoiOK,  action  by,  for  feea,  464. 

action  against  for  injury  to  wife,  hnabaadmnaljQiB,  488b    .' 

bnrden  of  proving  negligenoe  of,  466. 

criminal  liabUity  of,  486. 

degree  of  akiU  required,  482. 

error  uf  judgment,  liability  for,  482. 

evidence  in  action  for  malpractice,  486. 

fiulore  to  cure  does  not  create  presumptloD  of  ]M|^e0l|  18IL 

judgment  in  fiivor  of,  effect  as  estoppel,  466. 

liability  of,  for  malpractioe,  481-487. 

must  continue  reasonable  attentions,  481. 

must  exercise  reasonable  care,  skill,  and  diUgenos^  48L 

n^lect  of,  is  a  defense  to  action  for  compensation,  484. 

not  considered  as  warrantiDg  cure,  482. 

not  liable  for  following  patient's  directions,  484. 

skill  of,  how  to  be  judged,  483. 
Pbobatx  Coubt,  jurisdiction  of  chancery  to  relieve  from  dserew  el,  744-761*. 
Pbomissort  Note,  made  or  indorsed  to  be  used  in  a  partionlar  way, 

Rathigatiok  by  sntedated  power  of  attorney,  836. 

by  principal  of  unauthorized  contract,  335. 

by  ward  of  guardian's  sale,  335b 
Rial  Estats,  wooden  buildings  on  brick  or  stone  fonndattons,  168. 
RiLATnm,  action  for  damages  to,  under  civil  damage  Uqnor  kiwa, 

action  for  injuries  suffered  by,  619. 
Replkyin,  description  of  property,  instances  of  sufficiency  ol, 

place  of  taking,  whether  must  be  stated,  699. 

value  of  property,  how  may  be  stated,  698. 

writ  must  specify  goods  and  chattels,  698. 

8alb,  rescinding  on  acsount  of  purchaser's  insolvency,  608L 
SiAWORTHiNXSS,  prcsumptiou  concerning,  465. 
Spbcifio  Pxkformakgb,  refusal  of,  for  want  of  title,  386. 
Statutb  construed  so  as  not  to  work  injustice,  269. 

construed  so  as  to  harmonize  with  constitution,  266L 

"or,"  when  construed  to  mean  "and,**  573.  ^ 

power  of  courts  to  declare  void,  269.  1 

8XATUTX  ov  Fbauds,  parol  evidence  to  prevent  inwdaleBt  «■§  of,  or  Id  r»» 

form  a  writing,  145. 
Statdtk  of  Limitations,  acknowledgment  by  partner  afl«r  tlia  4iinlBllo» 
of  the  firm,  556. 

acknowledgment  to  take  case  out  of,  556. 

I 
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8onuT»  Jodklil  Mto  oin  not  be  done  on*  SttL 
pRMMH  ceo  not  be  eieoated  on«  SOSL 
vwdifll  BMj  be  leoelfed  on,  m 


Ikoifu  bj  one  tenant  in  oominnn  ageinet  HMittMr»  fl7« 
VmuLWWUh  ]>RAXl^D^  title  not  involved  in  anit  for,  760b 


▼anMni  amd  Ymnaa,  danae  in  eontaot  iiwiryfug  to  vendor  Urn  d^  ta 
•bvpgate  it»  S3S. 


Wta^  notion  againiit  town  for  injmy  to^  oanaed  hf  daimUfn  bli^hviyt  ttML 

notion  for  injnriea  lafiered  by,  919. 

notion  for  loos  of  aervioos  of»  6191 

notion  for  malioioaa  proaoontJon  aif  620* 

notion  for  alander  o(  620l 

damagea,  meaaore  oi^  in  aotion  for  loaa  of  aarrloa  tif  690L 

exemplary  damagea  for  injnry  to^  620L 

injnriea  to^  for  wfaioh  bnaband  oan  not  reoover,  690L 

ii^Qriea  to,  for  wbioli  bnaband  and  wife  rnnat  ana  Joint^,  6B« 

injnriea  to^  for  wbioh  wife  may  ana  alone^  621. 
Wllii%  eonatroiog,  by  aabatitnting  one  word  for  anotlMr»  Mk 

eonatmotion  of ,  ganeral  mlei  66B* 

••or**  wben  eonatmed  to  mean ''and,**  and  efae  ewMb  M»-JNb 
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ABANDONMENT. 
See  Hasbiaok  and  Ditoboi,  fll 

AOCEFTANCK 
See  Kbqotzabiji  Instbuhentb,  9;  SalHi  L 

ACCESSION. 

Wmiu  Fabtt  Puts  Cosh  nr  a  Gbzb,  and  another  party  ftftenraidi  pnli 

oom  in  the  aame  orib^  it  being  his  crib,  the  f onner  may  take  Ivon  tfie 

erib  aamooheoniaa  his  own,  whether  the  latter  is  wiOlii^eraol.    Aw 

T.  Oltmmer,  120. 

See  AoxNOT,  6,  7. 

ACCOMFUGBS. 
See  CBZMnr  AL  Law,  4»  & 

ACCOUNTS. 
See  BooDTOBs  Ain>  ADmNiffrRASOBSi  S;  t^  i^  9l 

ACKNOWLEDGMENTS. 
See  FAMUJimBinF,  8;  Statdtb  or  LnasAnomy  O-lOi 

ACnONS. 

Aomnr  mt  Widow  bob  Loss  ov  Hitobakd,  o&  bt  Pabkmt  ioe  Lom  ov 
Btasmam  of  his  ohild»  l^  death,  oansed  t^n^gUgenoe,  isnoimaintaiaaUab 
Cbrqr  T.  Berkildrt  B.  R.  Co.,  616. 

flee  AoDror,  6;  ATZAOHmNTs,  7-11;  BAinEBDTTor  akd  IvaoLTBHor^  6| 
BKBoraoBS  AND  ADiOKisnuTOBs,  1,  9;  Masub  avd  Sbhtaoti  Onion 
A]n>QffnnBfl^2|  Pabknt  avd  Child,  2;  Slahdibi  TiMFAflii  Tbots^ 

ADMINISTBATOBa 

See  BZBODTOBS  AHD  ADMUIISX&ASIOBi. 

ADMIRALTY  C0UBT8. 
See  JuDGxnnnBy  17»  18. 

ADULTERY. 
See  CBimvAL  Law,  8-10;  OoBfmr,  & 
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ADVEBSB  POSSESSION. 

L  ADTnni  Foiimmpoh  vo&  Ssvxir  Ybabs  u  a  Good  Tra^  by  opwrtipid 

the  ftetata  of  limitotiom.    Moody  t.  FlenUng^  210. 
ti  FdflBiasioH  OomowoxNO  and  Gontinxtixo  iob  SsTEir  Tbam^  vote  «olar 

and  claim  of  title,  is  advene  poneflnon.    Id, 
ti  DooiBm  or  Adyxboi  PoflBSBsioH  DOBS  MOT  Afflt  to  JmaauL  SAim 

Jli^A  y.  JIMm,  103. 

AFFIDAVITa 

See  JUBT  AND  JUB0B8»  7f  9. 

AGENCY. 

L  Vbbbal  DiBionoKB  bt  a  Pbinoipal  to  hu  AoBMTydo  nokantiiotin  tha 
latter  to  make  a  oonveyaaoe  in  the  name  of  the  f onner,  nor  ealaiga  the 
anthority  already  girsn  him  in  a  power  of  attoniey.  Spqfbti  t.  HMt^ 
521. 

%  BATmcATioK  BT  A  Pbikoifal  ov  ak  Uhauthobizbd  Dbid  of  hia  afliMl, 
can  not  be  made  except  by  an  instrament  under  aeaL    Id, 

ti  BbED  or  AN  AOBHT,  EZBOITTED  UNDBB  A  POWBB  Or  AlTOBBBT,  ullidll  81^ 

thorijsed  him  to  make  conveyanoee  for  the  parpoees  of  aotoal  aetHaBMB^ 
oan  not  be  impeached  by  the  principal  by  panol  proof  that  anoh  deed  vn 
glTsn  and  received  for  parpoees  of  epecnlation.    Id, 

4.  OOBTBACT  EmTXBBD  INTO  BT  OkB  PBOnSSTNO  TO  AOT  OH  BeSAKT  OV  Alt* 

OXHBB,  but  without  anthority,  may  be  adopted  by  the  prinoipal  wUb 
it  is  still  in  force  as  between  the  professed  agent  and  the  other  parly. 
MoBon  ▼.  Caldwell,  830. 

lb  FBDrOIFAL  HAS  No  BlOBT  Or  AcnOK  UBTQ.  THB  NlBBTr  DaTB  ABB  UP, 

iHiers  he  consigns  goods  to  his  agent  to  sell,  giving  him  ninsAy  di^BlB 

which  to  aooomit.    HaU  v.  Page^  235. 
•i  Sfboial  Aobnt  can  hot  Makb  HmsELT  A  Tbkamt  zh  Oouioh  with  Us 

principal  by  mingling  his  own  goods  with  tiioae  of  the  latter.    Id. 
!•  Iv  AoBHT  CkunouHD  HIS  owH  PBOTBRTr  WITH  That  ot  HU  VnmMt^ 

H  is  aft  his  own  risk.    Id. 

See  DbdMi  1,  2;  Bbtoppbi.,  1;  Faoiobs  i  Ihbubahob— Mabib^  9^  C 

ALIMONY. 
See  Mabbzaob  ahd  Dnrosa^  4ti 

ALTERATION  OF  INSTRUMBNTa 

L  AuRBAXiOH  or  NoTB  BT  Patbb,  attbb  Dbutbbt  to  Him^  does  aol  aaosB* 

sarily  avoid  it     WUsm  v.  Hemienon,  715. 
ti  Blahx  as  to  Tdcb  or  Patmbnt  or  Note,  mat  bb  Fiujbd  up  by  the 

payees  In  the  abeence  of  any  agreement  on  that  snbjeek    /dL 
ti  Patbb  or  A  Note  mat  Altbb  It  in  any  way  anthoriasd  by  the  awkar. 

Id. 
4,  ICatbbzal  Alxbbatioh  or  a  Notb  i^ppearing  on  ite  faoe^  Is  presnmad  la 

have  been  made  after  deUvciy,  and  it  is  lor  the  payee  to  ewplafa  H 

Quan,    Id. 
§k  That  thb  Aiaebatioh  or  Notb  Opbbatb  PBBJUDiaiAXAr  to  HoiiMib 

isaoironmstanceto  which  the  jury  should  give  due  weight.    Id. 


Index.  787 

flL  MuTiL4Tioir  0&  AiAiRATioir  or  Written  Irtnaxnaar  bt  8imAivoii» 
wiilioat  the  partidpation  of  the  party  interested,  doea  not  ehange  or 
impair  its  legal  operation.    Lee  v.  Alexander,  412. 

y«  Wbik  Idbntitt  or  Ikstrumknt  is  Dshtboykd  bt  Mutilatioh  or  altara- 
tion,  want  of  profert  thereof  may  be  excoaed  by  an  allegation  that  iti 
legal  identity  waa  aoddentally  destroyed,  without  the  fault  of  the  party. 
And  aeoondary  evidence  may  be  given  to  show  iti  original  tenor  md  to 
•oooont  for  iti  alteration  or  mutilatioiu    Id, 

See  CoMTBAOTS.  S. 

AMENDMENTS. 
See  AxTanRMENTSy  4;  EzsooTiom»  69  UL 

"AND." 
8oeWiiJjB»8^ 

AFFEA&AKOB. 
SoeOoiBKKBAinmt  17;  Jubomxnts,  8;  PLSAmiro  axd  Fluonoi^  4 

APFUBTENANGBS. 
8ee  Eabkmirtb,  6 

ABBTTBATION  AND  AWABD. 

L  AssREATOBB  HAT  SUBMIT  A  QuBBRnoir  or  Law  to  the  eourt  WhflB  tiiaf 
mbmit  Boeh  question  to  the  court,  it  ia  obvioua  they  intend  to  be  booDd 
by  the  law;  and  if  it  appeari  that  they  have  decided  oontraiy  to  law,  than 
the  award  doea  not  ezpreai  their  real  Judgment.    Knighir,  YFUdflr^  OOOl 

&  Failubb  or  ABBmuTOBa  to  Oitb  Nones  to  one  of  the  partiea  of  the 
time  and  place  of  their  meeting  makes  the  award  invalid  and  Told. 

IL  IV  AXBIKBATOBa  EXAMINB  THB  BoOKS  OF  QVB  PaBTT  WBBOOV  KOOOi  M 

and  in  the  absence  of  the  other  party,  and  without  proof  of  tlia  oonul' 
nsaa  of  the  atatementi  and  entriea  in  thoae  booikai  and  loond  thdr  ann»l 
the  award  ia  null  and  void.    Id. 

86eA!noBnR'Ain>GLiBMi^2-4;  MdmuoBib^ 


-K^;r««/i:i.^ 


Sea  HiOHWATB,  i-7; 

ASSIONMENTSw 

BaaBovBib^;  OoBroBATioBB»  7;  CovBVABTi»  5;  BaoonoB^  26^  f7i 
9^  12;  Nbootxablb  Im8tbumbni8»  5^  6;  ^^"»^4**^, 

ASSIGNMENTS  FOB  THB  BENEFIT  OF  GBEDnOBS. 

L  FbBIBBBNGBTOGbBDITOBOiVBVBY  OlBBBALDBIDar  AflBIOXllBBVdOit 

not  invaUdato  it;  but  though  suoh  a  deed  is  not  fraudulent  in  ItMlf  Ift 
will  be  watched  with  jealousy.    Arihuir  y.O.SR  B.  Btmk^  719. 
&  Amiohicbbt  Mabb  a<xx>bi>ino  to  THB  Law  or  thb  Statb  in  which  the 
debtor  resides,  and  aonght  to  be  enforoed  there^  when  real  eatato  ia  tha 
sabjMt  of  oontroven^,  is  valid.    Pn»»  etc  </  Nateka  v.  Mhwr^  7S7. 


788  Index. 

t,  Asaajnasrt  agoordi:7o  to  the  Laws  ot  a  Fobxxok  State  would  pro^ 
ably  be  binding  at  law,  and  certainly  would  in  equity.    Id. 

4.  Laboe  Salaries  Gitbn  to  Trustees  to  whom  property  is  aastgned  do  sol 

necessarily  make  the  assignment  fraudulent,  though  they  are  calcnlatsd 
to  excite  suspicion.    Arthur  v.  C.  A  B.  R,  Bank,  719. 
A.  PRoviBiON  Which  Materially  Delays  or  Hinders  GRRDnoBSiD  sswit- 
Ing  their  rights,  where  coupled  with  a  reservation  In  the  deed  to  the 
grsntor,  makes  the  whole  void.    Id. 

See  Banb3  akd  Bankotq. 

ASSUMPSIT. 

Assumpsit  Lies  AOAiNffr  a  Justice  for  Moitet  Had  ahd  Begbitbih 
where  he  receives  from  a  constable  bank  bills  collected  on  an  exeontion, 
and  receipts  so  much  money  on  the  execution,  but  on  plaintiff's  demand 
ref OSes  to  pay  him  money  but  offers  him  the  bank  bQls.  Wdeh  ▼.  Firod, 
692. 

ATTACHMENTS. 

I.  KlMMmABLE  KOTBS  OAK  BE  SEIZED  IS  PbOCEEDIKOS  VHDER  ATXACHiaaT 

only  by  taking  actual  possession  of  them,  or  by  attaching  them  in  the 
hands  of  a  person  who  holds  them  for  the  use  of  the  debtor.  Hie  mera 
service  of  copies  of  the  petition  and  attachment  upon  the  person  son^t 
to  be  charged  as  garnishee  would  not  have  the  effect  of  attaching  the 
debt  Erwin  v.  Com.  A  R.  R.  Bank,  447. 
'&  Where  Writ  or  Attachmekt  Issued  without  Authority  of  Pbevioos 
Order,  and  the  plaintiff  made  no  affidavit  of  the  facts  necessary  to  author^ 
iae  the  granting  of  an  order,  and  the  bond  required  by  Uw  was  not  fur- 
nished, it  is  a  mere  nullity.     Id. 

5.  Iv  Taking  Out  New  Attachment,  the  Orioikal  Writ  reino  Arae* 

DONSD,  it  is  necessary  it  should  be  accompanied  with  all  the  formalities 
requisite  to  give  it  validity  as  a  separate  and  distinct  proceeding;  neither 
the  oath,  the  order,  nor  the  bond  upon  which  the  first  attachment  iasned, 
can  be  called  in  aid  of  the  second.    Id. 

4.  Attachment  may  be  Amended  by  correcting  plaintifih'  names  from  Wri^t 
and  Brown  to  Wight  and  Brown,  and,  as  amended,  has  precedence  over 
jonior  writs  levied  prior  to  the  amendment.     Wight  v.  Hale,  677. 

&  Trustee  is  not  Liable  in  Trustee  Process  to  a  creditor  of  the  ceshA 
que  tnut  where  a  fund  is  devised  to  him  in  trust  to  manage  the  same 
daring  the  life  of  the  cestui  que  trust,  and  annually  to  expend  the  income 
and  so  much  of  the  principal  as  necessary,  at  his  discretion,  in  the  main- 
tenance of  the  cestui  que  trust,  where  such  trustee  has  in  hand  interest 
on  the  fund  which  has  never  been  called  for.    Hinckley  v.  WilUams,  642. 

ft.  Collateral  Secubtty  Pledged  Bona  Fide  for  the  Payment  of  a  Debt 
can  not  be  garnished  at  the  suit  of  other  creditors  of  the  pledgor.    HiaU 

v.  Page,  235. 

7.  Action  for  Weongvul  and  Vexatious  Attachment.— When  any  original 

attachment  has  been  wrongfully  and  vexatiously  sued  out,  the  defendant 
may  at  any  time  commence  suit  for  damages,  and  is  not  confined  to  his 
action  on  the  bond.    DonntU  v.  Jones  et  aL,  69. 

8.  Idem. — Form  of  Declaration  Apfroved.    Id. 

9.  In  an  Action  for  Wrongful  and  Vexatious  Attachment  it  is  no  an* 

swer,  that  the  party  "had  good  reason  to  believe,  and  verily  did  believe^ 
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tiMil  tb»  Mid**iNurties  nied  "were  about  to  dispose  of  their  property 

fnodiilentfy,  with  intent  to  avoid  the  payment  of  the  debt  soed  for,  '*  eto. 

Id. 
lOl  In  AonoH  fob  Wrongful  and  Vkzahous  Attachmsnt,  defendant  may 

show  that  he  aoted  in  good  faith,  in  order  to  disprore  malioe  and  aroid 

exemplary  or  yindictive  damages;  bat  such  a  plea  is  not  a  bar  tp  the 

action,    /d. 
11.  L088  BflSUi/nNO  FBOM  A  FoBGXD  Sale,  Under  an  assignment,  is  not  a  nat* 

nral  or  proximate  consequence  of  an  attachment  by  a  creditor  proTiooa 

to  the  assignment  by  the  debtor.    Id, 

flee  BziounoNS,  8;  Factobs;  Jubomxntb,  6;  JusoBDicmoN,  4, 6;  TBisPAfl8»  8. 

ATTORNEY  AKD  CLIENT. 

1.  Oknsbal  Authobitt  or  an  Attobnxt  at  Law  as  such  does  not  extend 
so  far  as  to  release  property  levied  upon;  a  special  authority  mnst  be 
shown.    Banks  ▼.  EvanSf  734. 

Si  Attosnxy  Who  is  Employed  in  a  Suit  mat  Submit  thx  Matter  in  dis- 
pute to  arbitration,  because  he  may  do  anything,  by  the  implied  assent 
of  the  client,  arising  from  his  employment  in  the  suit,  which  the  court 
may  approve  in  the  progress  of  the  cause.    Jenkina  v.  OiUespUf  782. 

ti  To  Enable  an  Attobnet  to  Submit  to  Arbitration  there  must  be  a 
Cause  Pending  which  he  is  employed  to  manage;  where  submission  is 
made  under  statute  when  no  suit  ia  pending,  the  matter  is  not  necessarily 
placed  in  the  hands  of  an  attorney,  and  to  make  his  submission  binding 
he  should  have  express  authority.    Id» 

4»  Even  is  Attorney  had  General  Authority  to  Submit  to  Arbitration^ 
whether  cause  pending  or  not,  bis  assent  to  a  change  in  the  terms  of  an 
arbitration  agreed  to  by  his  client  will  not  bind  the  latter  where  it  doee 
not  appesr  whether  the  attorney  was  employed  before  or  after  the  sub- 
mission, or  to  what  extent  his  authority  went.    Id, 

See  Deeds,  1,  2;  Estoppel,  1;  ExEcuTiONSy  12L 

AWARDS. 
See  Arbitration  and  Awabd. 

BAILMENTS. 

!•  Evidbnob  07  CoNVKBsiON.— Where  a  bailee  refuses  to  deliver  goods,  giving 
a  different  reason  than  that  he  has  a  lien  on  them  for  his  debt,  and  does  , 
not  mention  his  lien,  it  is  evidence  of  conversion.    WhUlock  v.  Heard,  73. 

S.  Idem. — Agreement  that  Stock  shall  be  Liable  for  their  keeping,  with 
power  to  sell  them  to  pay  expenses,  gives  the  bailee  the  right  to  sell  only 
so  much  of  it  as  is  necessary  to  pay  what  might  be  due  him  for  their 
keeping;  sale  of  more  is  conversion.    Id, 

ti  Sale  of  More  Stock  than  is  Necessary  to  pay  the  debt»  under  a  power 
to  sell  for  the  payment  of  a  debt,  is  not  void,  but  voidable  only,  at  the 
election  of  the  party  sought  to  be  divested  of  his  title.    Id, 
See  Attachments,  6;  Trespass;  6;  Trover,  2. 

BANKRUPTCY  AND  INSOLVENCY. 
L  A  Preference  is  None  the  Less  Void  because  the  insolvents  in  giving 
it  were  influenced  by  beuetits  to  themselves  and  motives  of  their  own,  as 
weH  ss  by  the  desire  to  give  a  preference.     Denny  v.  Dana,  655. 
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S.  A  MofBIOAOB   D  KOVB  TBE  LOB  AIT  XJvhkWWUh  Pi 

giTWi  under  the  premm  of  civil  prooeie  levied  by  the  moiigigea.    AL 

IL  A  pRiFBBxircx  iCAT  VE  Ayoidvd  if  made  by  one  who  Is  uieblveiit»  witii 
intent  to  give  a  preferenoe  to  a  creditor  who  haa  a  reaaoiia.ble  belief  tfaift 
the  debtor  ia  insolvent  or  in  contemplation  of  inaolven<7.    Id, 

4  IxTKiiT  TO  Oivx  A  PBxmuENOB  MAT  BE  Invebbbd  whcre  snob  preCennea 
ia  the  natoral  and  probable  reaolt  of  the  acta  done.    Id, 

ft»  Claims  Existiko  bxtwssn  ak  iMBOLvxirF  Ististatb  and  Ochbb  PsBaoaib 
arising  out  of  obligations,  corenants,  and  contracts,  which  axe  mntnally 
affected  by  or  connected,  each  with  the  other,  must  be  settled  befora  tbi 
commissioners  of  insolvency.    Brown  ▼.  StapUtf  004. 

ft.  DiBCHABOB  UNDiB  SxATB  Insolyxht  Law  IS  A  Bab  to  an  aotion  OQ  a 
draft  made  and  payable  within  the  state  between  citisens  thereof  tiioa|^ 
the  payee  removed  from  the  atate  after  the  oontnot  and  before  the  dia- 
diai^,  parsoant  to  a  previous  intention.    Brigham  ▼.  ffendermm,  61(1 

1.  DlBTINOT    UnxQUIYOCAL    PBOMIBI   BT   IzraOLTBHT  TO   PaT   DjBOHABOBD 

Dbbt  is  neceasaiy  to  revive  it.    Merrkun  y.  Bagleif,  001. 

lb  PaBT  PaTMBHT  OV  NoTB  BT  IZfBOLyBBT  AITBB  DnOHABOB  li  BOt  Wlffirfwit 

evidence  of  a  distinct  and  nneqnivocal  promise  to  pay  the  iwidiM^  ao  aa 
to  revive  the  debt.    Id, 

See  Cboohal  Law,  11;  EvjDwxcat,  6;  Mobtoaobb,  7. 

BANKS  AND  BANKING. 

L  Bavk  mat  Abuon  m  Emns  for  payment  of  its  debts.    Afihmr  t.  d 

S  B.  B.  Bh,  719. 
S.  Baitk  Assbts  do  not  Oojihtatutb  a  Trust  Fuin>»  so  thai  no  piioritlea  m 

pniarenoea  can  be  giyen  to  creditors.    Id, 

BILU3  OF  EXCHANGE. 
See  Nbgoiiablb  Instrumbntb. 

BILLS  OF  LADING. 
See  Faotobs;  Salbs,  5. 

BLANKS. 
See  Alibkatiok  of  Instbumbbts,  2. 

BONA  FIDE  PURCHASERS. 

FlM>Mi880ST  NoTB  Patablb  TO  AN  Insttbancb  Compant,  whioh  liad  an* 
thority  to  take  notea  for  a  particalar  purpoae,  wonld  be  valid  in  the 
hands  of  a  Uma  Jide  assignee,  althoogh  the  company  may  not  have  had 
power  to  take  soch  particalar  note.    McInUre  ▼.  Prestoa,  821. 

flea  BzBOunoNS^  22;  Imfboivbmbnts;  Nbootiablb  iNSTBUMBini  7»  lOl 

BONDS. 

L  Statutobt  Rbtundino  Bond  mat  bb  Dispbnbbd  wttb  yrhen  the  Mn* 

resident  defendant  is  represented  by  a  resident  tmstee,  for  he  is  not  tm 
indispensable  party  to  the  bilL     Moniandon  t.  DeaM^  84. 
2l  Bonds  should  bb  Construed  and  Patment  Entobobd  according  to  the 
laws  of  the  state  where  they  were  made  and  were  payable.    Pire$»  eie»  ^ 
Natchez  ▼•  Minor,  727. 
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&  Bon>  Orav  «o  ▲  Ooiibtablb  to  Ihduce  Hm  to  Do  ak  TmiHiai ■  Aw,  ■• 
to  Mil  a  lione  exempt  from  ezecntioD,  is  iHieffl  and  Toid,  and  when  Iti 
illflgality  ia  shown  upon  its  face,  advantage  may  he  taken  of  it,  by  a  do> 
oraRer  to  the  declaration.    Rti^fro  v.  Heard,  82. 

4  Amons  ov  Bonds  Boldb  Subjkot  to  Equities  of  the  maker  at  the  tim« 
the  assignment  was  made,  and  also  such  as  arise  before  the  maker  has 
notioe  of  the  assignment.    Pres,  etc.  qf  NoOchet  ▼.  Mi/nor^  727. 

8oa  BnomeoBa  and  Adxinistbatobs,  9;  Vsndob  and  Vnnua^  1, 1^  4. 

BX7RDEN  OF  PROOF. 
Bm  Nmoviabui  Instbumbnts,  2, 16;  PAiMaMMmr,  % 

CASE. 
See  Eassmxnts,  2,  8. 

GEBTIOEABL 
See  HiOHWATB,  2. 

CHAETEBS. 

[  8oa  COBPO&ATIONB,  1,  4;  RAntROAlM^  Ik 

CHECKS. 

8a»  NlGOTIABLB  lN8TBnilBlin»  18. 

COUJSIONa 
See  Shifpiko,  5. 

COMMISSIONERS. 
See  Highways,  1-3. 

COMMON  CARRIERS. 

L  A  Pabtt  IB  A  Common  Cabbixr  Only  ab  to  StroH  Chabaotkb  ov  Ooodb 
as  he  undertakes  to  carry  for  hire,  and  is  not  a  common  carrier  as  to  snoh 
as  he  does  not  undertake  to  carry  for  hire;  and  it  is  proper  to  leaTe  to 
the  Jury  the  question  whether  cash  letters  belong  to  that  class  of  goods 
whidi  he  undertakes  to  cany  for  hire.    Knox  v.  Rice9t  97. 

Si  T6  Makb  Onb  a  Common  Cabribb  it  is  not  necessary  that  the  rate  of 

eompensation  to  be  paid  should  be  fixed,  but  the  right  to  oompensation 

■uistsKisi.    Id, 

See  Railboads;  Ubaox. 

CONFESSION  OF  JUDGMSNIXL 
See  JuBiSDicnoN,  6, 10. 

CONFESSIONS 
See  Cbimibal  Law,  8. 

CONFLICT  OF  LAWS. 

Bou  ov  Ofxuntf  whbbb  thxbb  is  a  Conflict  ov  Laws,  osn  not  pvsfafl 
80  as  to  allow  a  foreign  law  to  counteract  a  general  prohibitory  law  which 
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«kt  pottoj  of  the  tteto^  or  IB  wUoh  aa  flM  «iliM»  «f  Ite 
Mmkomtr  ▼.  JTboe,  706w 

im  Bmnm  ov  Gbxdrobs,  9;  S|  Bom%  f| 
ScASvn  0F  liDixxAnoiray  6;  Willie  L 

OONSIDSRATION. 
8m  NiooTZABLi  IirsTBUMnmy  1^%%^ 

CONSIGNHENTS. 
8io  Aoorar,  6;  Fao!X)bs;  Saui^  flw 

CONSPIRACY. 
See  CBDcnrAL  Law,  11-20. 

CONSTABLES. 
See  Bonds,  8. 

CONSTITUTIONAL  LAW. 

1.  Dmnmni  ov  Uhitxd  States  SuramiB  Couler  abs  ov  Pabamoubv  Av« 
iHOBirr  on  all  qnestionB  of  constraotion  of  the  United  Stfttei  oonetita- 
tion.    Brigham  v.  Henderaon,  610. 

&  IdOISLATimn  OAK  NOT  DET.XOATB  LEOIBLATrVB  PoWKB  TO  COUBTB,  10  M 

to  give  their  rales  the  force  of  law.    Vearmg  y.  Bank  qf  ChaarietiUm^  800. 

&  CouBire  CAN  HOT  Dkclabg  Policy  except  as  it  ia  indicated  by  liigiwlatina 
or  results  from  the  spirit  and  object  of  the  statutes.  Mahomer  ▼.  Sooef 
706. 

4.  BiOBT  AND  DuTT  OV  CoiTRT  TO  Deola&b  Unoonbhtutzonal  Scatdti 
VoiD^  are  undoubted,  but  the  case  should  be  one  of  clear  and  palpable 
Tiolation.    F.  R.  SteamhocU  Co,  t.  Foattr,  248. 

IL  Whibb  Contbotkbst  is  Rboulablt  Pending  in  Pbopeb  Coubt  toooh- 
ing  the  respective  rights  of  the  parties  thereto,  under  existing  law%  the 
legislature  has  no  power  to  put  an  end  to  the  contest  and  take  away  the 
right  itself,  for  the  enforoement  of  which  the  party  alleging  injury  has 
appealed  to  such  court.    OainM  v.  Oaines,  425. 

ft.  Statdtb  is  not  Void  as  Comverbino  Exclusiyb  Pbivilbobb  upon  par- 
ticular persons,  which  gives  a  lien  for  services  enforceable  in  a  mode  ape- 
eially  provided,  to  persons  employed  on  steamboats  and  other  water  ernft. 
F.  B.  Bteamboai  Co.  v.  Fo§ter,  248. 

8aa  Cobfobations,  16;  Fobciblb  Entbt  and  Unlawvul  I>btaihbb9  1;  Jubt 
AND  JuBOBS;  Mabbiaob  AND  DivoBCE,  1,  2;  Statutbb. 

CONSTRUCTION. 

Bee  Constitutional  Law,  1;  Contbacts,  1;  Cobpobationb^  1,  8|  CovB- 
nants,  1,  2;  Deeds,  5;  Executions,  10,  11;  Insurance— MABIHB9  6-7| 
Judgments,  15;  Liens,  4;  Pleading  and  Pbaohcb,  8;  Statutb  ov 
Limitations,  1;  Statxttes,  3;  Vendor  and  Vendee,  1;  Wills,  2-6^  & 

CONTRACTS 

L  Contracts  are  to  br  Taken  and  Construed  according  to  the  intent  of 
the  parties,  and  this  intent  should  be  ascertained  from  the  whole  instra- 
ment.    Chapman  v.  Glassell,  41. 
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ov  OcxRBACr  ia  deuly  iadioaied  by  voMfwiaig  and  tianifer- 
slof  bonds  takiSB  under  the  oontract    Pres,  tic  qf  Nokkn  t.  if lMor» 

727. 
ti  Xiimms  or  Naioi  to  a  CoBrzBAor»  done  by  the  party  long  after  he  had 

signed  and  deliyered  it»  will  not  reeoind  or  avoid  it.    Id, 
See  CoRPoaAiioirBy  10;  I>bed0»  6,  7;  SAsnf»TB»  1;  LmusAVcn— MABim^ 

fiaias  I  firaomo  Pibiobicavgb  ;  Vbndo&  aiid  Vxndbs,  1, 2: 

OONVBRSION. 
See  BAiufuras;  Tbotkbu 

COKPORATIONa. 

L  T^iwM^T.  BuuB  or  iNTBnntBTATioN  nr  Fatos  ov  Gqspoiution  should  bo 
adopted  in  exponnding  the  proviaionB  in  its  charter  oonf ening  priTil^gee 
and  exemptionBi  where  the  enterprise  is  one  tending  greatly  to  the  ben- 
efit of  the  commnnity  at  large,  and  can  not  be  accomplished  bnt  at  grsat 
expense  and  hazard  of  pecuniary  loss  to  its  undertakers.  Ma/yor  ete.  t. 
B.  A  0.  R.  R.  Co.,  631. 

Si  Fbanohess  of  Cobporation  is  or  iTssLr  Pbopbrtt.   Id, 

8.  Valuation  or  Shares  or  Stock  or  Cobpobation  Embbagis  the  value 

of  the  franchise  as  a  part  of  its  property.    Id, 

4  PowJCB  Granted  bt  a  Chabteb  **  to  hold  and  convey  any  estate,  real  or 
personal,  to  make  insurances  and  ^  the  premiums  and  tenns  of  pay* 
ment,  and  to  make  loans,**  necessarily  implies  the  power  to  take  promis- 
sory notes,  and  to  negotiate  them  in  the  ordinary  course  of  business. 
McIfUire  v.  Preston,  321. 

IL  PLADfTirr  HAVING  Shown  Poweb  in  the  Cobforation,  under  its  original 
charter,  to  take  the  note  on  which  the  action  is  founded,  need  not  show 
negatively  that  such  power  has  not  been  taken  away  by  subsequent  act 
of  the  legishiture.    Id. 

S»  OOBPOBATIONS    HAVINO    PoWEB   TO   MaKE    AND   TbANSTEB    PBOVISSORT 

Notes,  will  be  presumed  to  do  so  in  the  ordinary  course  of  business^  until 
the  contrary  appears.    Id, 

7*  Ck>BP0RATI0NS  HAVE  PoWEB  TO  ASSIGN  PbOMISSOBT  NoTES  IN  ILLINOIS,. 

under  the  provisions  of  the  revised  laws,  482.    Id. 
Si  WoBD  ''Pebson"  is  Sometimes  Constbued  so  as  to  include  corporations. 
Id. 

9.  Pbomissobt  Note  Payable  to  a  Cobpobation  and  Indobsed  bt  It,  will 

be  presumed  to  have  been  indorsed  at  the  place  of  business  of  the  corpo- 
ration.   Id. 

10.  Contbagts  or  Gobpobations  abe  Valid,  though  not  Attested  by  the 
corporate  seal,  and  rest  upon  the  same  footing  as  those  of  natural  penons. 
Ross  V.  City  qf  Madison,  361. 

11*  MuNiciFAL  CoBPOBATiONS  ABE  RESPONSIBLE  TO  Same  Extent,  and  in  the 
same  manner,  as  natural  persons,  for  injuries  occasioned  by  the  n^Ii- 
gence  or  unskillfulness  of  their  agents.    Id. 

12.  AUTHOBTTY  GiVEN  BT  A  GiTT  COUNCIL  MAT  BE  PbOVED  BT  PABOL,  whcTO 

the  record  is  imperfectly  and  carelessly  kept,  and  does  not  show  the 
isctB,    Id. 
IS.  It  IS  NOT  Essential  to  Validitt  or  an  Obdinance,  executing  powers 
conferred  by  the  legislature,  that  it  should  state  or  indicate  the  power  in 
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exaoatioii  ol  whioh  the  ordiiuaioe  vas  passed.  If  it  state  no  psrUeifai 
power  as  its  basifl»  jadidal  courtesy  requires  that  it  should  be  regarded 
as  emanatiog  from  that  power  which  would  hare  warranted  its  passaga 
U  two  such  powers  exist,  it  may  be  imputed  to  either,  in  confonnity  ta 
which  its  proTlsions  and  pre-requisites  show  that  it  has  been  adopted. 
Metk.  P.  Church  v.  Baltimore,  540. 

14»  Obdisahcb  of  Citt  mat  Reouijltb  ths  Usb  of  «hb  Pdbuo  £tarBBR8  hj 
carriages  of  unusually  large  size,  and  may  prescribe  the  routes  and  otreets 
on  which  certain  lines  of  onmibuses  may  pass,  the  stands  at  which  they 
may  stop,  and  the  times  at  which  they  may  start  from  such  stands. 
OmMiumweakh  ▼.  Stodder^  679. 

lA^  Ax  Obdutanob  providing  that  no  person  shall  set  up^  use,  or  drive.  In 
tiie  city  of  Boeton,  any  onmibus,  under  a  penalty  of  not  less  than  fiTO  nor 
more  than  twenty  dollars  every  time  such  carriage  is  used,  unless  be  first 
obtains  a  license  from  the  mayor  and  aldermen,  and  pays  a  tax  or  dul^ 
cm  each  carriage,  varying  from  one  to  twenty  dollars,  according  to  the 
kind  of  carriage  and  the  stand  occupied,  is  not  authorized  by  an  act  for 
the  due  regulation  of  omnibuses,  stages,  etc,  and  is  void.    Id, 

It*  Cnr  OsDiNAiTOx  or  Boston  FoBBiDDnro  the  iHHABiTAim  ov  Avotksb 
Town  from  setting  up  coaches  and  omnibuses  to  carry  passengers  from 
such  other  town  to  and  from  Boston,  without  first  obtaining  a  Hoenae,  is 
void.    Id, 

17*  MUKXCIPAL  Ck>BPOSATIOir,  BT  VOLUFTABILT  AfPBABIVO  Sf  A  8UIT  brOQght 

against  it  in  the  courts  of  a  foreign  state,  and  demurring  to  the  merits  of 
the  bill,  waives  all  objection  to  the  jurisdiction  of  the  court.  People  t. 
OUyqfSt.  Louia,  339. 

18.  LaKD  mat  be    CoNYBTED  to  a  TbUSTEB  TS  TbITST  fob  SrOOXHQLDSBflfe 

and  their  heirs,  in  an  unincorporated  company.    Pre$,  etc  f^Natehen  t. 

Mhnor,  727. 
10.  Whebb  Pbbsohal  Pbopbbtt  Bblokos  to  Mbmbebs  of  Volubtabt  Uvxv* 

OOBFOBATED  ASSOCIATION  for  pubUo  purposcs,  if  a  member  abandona  the 

aasociation  he  thereby  renounces  his  interest  in  the  property,  and  those 

who  remain  and  succeed  him  are  entitled  to  his  interest.    CkaiiM  v. 

H^fft^  149. 
tOl  Memwebh  of  Umincobpobated  Fqub  Company  hate  Poweb  to  Sell  m 

FnaoNAL  "Fbofeblty,  and  may  by  vote  confer  authority  to  sell  upon  m 

committee  of  their  number.    Id, 

§m  Baexb  ANDBAnmro;  Deeds,  2,  8;  Jin>aMEHisi^  4,  6|  Bahaoadbi  Tab* 

atxon,  2,  4-7. 

COSTS, 
flee  Mobtoages,  IS. 

CO-TENAKCT. 

|»  bOVXB,  A8  A  OeNBBAL  BuLE,  WILL  NOT  LlE  DT  FaTOE  OF  QlB  Ttailt 

in  common  against  his  co-tenant;  the  possession  of  one  is,  In  law,  liia 
possession  of  both.    ffaU  v.  Page^  235. 
%  Exception  to  the  Hvle  that  Tboyeb  will  not  Lib  in  favor  of  one 
tenant  in  common  against  his  co-tenant,  is  where  there  it  a  destm^ 
tion  or  loss  of  the  common  property  by  one  of  the  tenants;  another  ex« 
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mgUtm  is  when  ihtre  Is  m  ale  of  the  wliole  |iro|wrty  by  om  of  fhe  tn- 

%  Tmkasot  m  CoMMOK  D  Cbmatkd  by  deed,  or  by  tbe  deetraotion  of  aa  ee- 
teta  In  Jomt  tenanoy,  or  in  oqparoenaiyy  or  it  may  be  created  hf  deieaat 
In  this  oonntry.    Id, 

4b  TnrAST  nr  Common  mat  Maibtain  Tbbspasb  for  oattisg  and  canyiag 
away  timber  from  the  common  property,  althoogh  the  wrong-doer  haa 
pai^  the  other  tenants  in  common  for  the  same.  LangfdleiWY.QmhihiffOUb 

See  AoxNOT,  6;  JuDOMuns,  18. 

COUETS. 
Sea  ComnvunoKAL  Law,  2-4;  JuDOMnriBy  17»  18. 

COVENANTS. 

1.  TaomrauL  Rdlu  abi  vot  so  Much  to  bb  CcnrsniffSD,  nr  tbm  Costerma^ 
TIOH  or  CovBNAiiTB,  as  the  real  meaning  of  the  partiee,  where  It  can  ba 
gathered  from  the  instmment  itself;  and  that  conatmction  shoold  ba 
labored  which  ia  obvioasly  most  just.    Chrtenwood  ▼•  J^^^oa,  775. 

%  WoBDa  ABB  TO  BB  Takbn  IK  THAT  Sbrbb  in  whioh  they  axe  meet  prdU 
aUy  understood  by  the  person  to  whom  they  are  addressed,  or  whioh  la 
the  same  in  effect,  most  strongly  against  the  party  ueing  them.    Id. 

IL  OoYBBANT  or  Wabbabtt,  IT  BOT  Rblkased  ob  Othbbwisb  Abbitujdh 
ordinarily  mns  with  the  land  to  the  Isst  pnrohaser,  eyen  by  a  deed  of 
releaBe.    Brown  t.  8taple»t  504. 

4.  Gbabtbb  bt  Dbbd  Contaibiko  Coybnants  ov  Wabbabtt,  while  he  oon- 
tinnes  to  be  the  owner  of  the  land,  may  release  the  coyenaDts.  Bat  if 
snoh  ooyenant  pass  with  the  land  to  the  grantee  of  the  coTenantee,  £1 
can  not  be  discharged  by  him,  unless  he  haa  been  called  upon  and  baa 
paid  damages  to  his  grantee  for  breach  of  his  own  covenants.    Id, 

IL  AflBiOBBB  07  Such  a  Coybnabt,  Aoquibino  It  with  thb  Land,  will  not 
be  affected  by  any  equities  existing  by  parol  between  the  covenantor  and 
oovenaotee,  even  when  their  existence  is  known  to  him  before  he  be- 
comes the  purchaser.    Id, 

8.  COVBHABT  ov  WaBRAMTT  DOES  NOT  LfOLUDB  AK  InOUMBBANCB  wUch  tho 

grantee  has  engaged  to  dischaige.    Id, 
7«  Gbbxbal  Covbbabt  ob  Wabbabtt  noia  not  Bxtbnd  to  Inoumbbangm 

known  to  the  purchaser  at  the  time  of  the  contract,  and  which  he  agreed 

to  payor  discharge  himself,  in  addition  to  or  as  part  of  the  consideration. 

AUen  ▼.  Lee,  852. 
8l  Golluhiyb  EvionoN  is  No  Bbbach  ov  Coybnant  ov  Wabbabtt,  and  a 

judgment  of  eviction  in  another  state  may  be  shown  to  have  been  col- 

lusively  obtained.    DavU  v.  SmUh,  279. 
OL  BncnoN  must  bb  by  Titlb  Pabamount  to  constitute  breach  of  wanan^ 

of  title.    Id. 
Uk  Hbasubb  ov  Damaobb  vob  Bbbaoh  ov  Wabbabtt  ov  Titlb  to  land  la 

the  pmohaae  money,  with  interest  from  the  time  of  the  purchase.    Id, 
8aa  SBEAns  ov  Dbobdbntb,  7;  Ezboutobs  and  ADMiNiBnLATOBfl»  SO. 

CBDilNAL  LAW. 
L  MonoN  TO  Quash  Indiotmbnt  is  Addbbssbd  to  Sound  DmcntBHON  of  tha 
court,  and  its  refusal  is  no  ground  of  exception.    CommoimeeaUh  y.  ^cu^ 
•urn,  698. 
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iti  insnfBoiency  ia  to  palpftble  m  to  aMdj  the  ooort  tfaat  it  would  mtkwa^ 
tMB  a  oonviotion.    /cL 

&  IVMOXMEIIT  SBOUIJ)  HAYB  THX  N.A10B  OV  tBX  WllllBWIII  ]lot«d  ^QD  it| 

bat  where  the  teetimony  has  gone  to  the  jmy  witlitmt  objeotioB*  Um  aXh 
■enee  of  the  witDeMee*  oaine  from  the  indiotmeat  is  not  enffioieBt  «■■• 
f  er  a  new  triaL  Ba^  t.  Stale,  879. 
4»  Uboobbobobatid  TnnMomr  ov  av  AoooimjoB  k  not  mffioieBt  to  «d- 
Tiot»  and  if  oonviotum  ia  had  upon  eaflh  teitinony  it  ie  good  ground  fore 
new  triaL    Id, 

A.  AOOOMPUGB  8B0ULD  HOT  BS  PBBMITTXD  TO  BS  A  WxTHBSB  withOQt  an  OCdcT 

from  ooort  for  that  pnrpoee^  end  the  application  for  the  order  ehoald 
•how:  1.  lliat  there  ia  no  other  witnen  by  whom  the  offianse  cen  be  proved. 
2.  That  thewitnem  ie  not  more  gailty  tiban  the  penon  on  triaL  8L  Thai 
tiie  teetimony  can  be  anbetantially  oorroborateoL    Id. 

ft.  FKBinTTIVOPUBUOPB0fta0UT0ByAlTBBCL0BDraC2lA8l,1Oll!mB^ 

TIMONT,  by  oroei-examination  of  the  def endanta'  witnoaaoa,  for  the  por- 
poae  of  more  folly  proving  certain  faotB»  ia  not  a  groond  of  exception. 
CommonweaUh  ▼.  Ecutmanf  596. 

7«  BxruBAL  TO  Put  Cmsm  gw  Co'T>mwexdaxt  Fdut  to  Jubt  in  the  progreaa  of 
a  criminal  trial,  with  a  view  to  aoquittal*  ao  aa  to  make  him  a  witneaa  for 
the  other  defendanta,  ia  not  a  gronnd  of  exception,  being  diaoretionaiy 
with  the  oonrt,  and  anch  refoaal  ia  proper  where  there  ia  any  eridence 
againatanch  co-defendant.    Id, 

8b  OoNrxssioNs  of  a  Pabtt  or  a  Febvxoub  Marrtaob  asm  Admissibu,  ia 
an  indictment  for  living  in  adultery,  to  prove  the  fact  of  each  marriage. 
Cameron  v.  State,  111. 

il  PusuxFTioN  ov  Dxath. — On  indictment  for  living  in  adultery,  after  evi- 
dence that  defendant  had  a  huaband  living  four  or  Bre  yeara  before^  the 
oittw  of  proving  Ida  death  reata  upon  her.    Id, 

VL  Opinion  of  Witnbssss  that  Pabtos  abb  LiviNa  nr  Aduiobbt  la  inad* 
miaaible;  the  witneaaee  muat  teetify  to  facta.    Id, 

11.  Obtainino  Goose  ov  Cbsdit  bt  Insolvbnt,  without  DnoLOSDro  ImoLT- 
BHOT,  and  without  any  reaaonable  expectation  of  being  able  to  pay  for 
them  in  the  uaual  conrae  of  buaineaa,  ia  not  an  unlawful  act,  ao  aa  to  ba 
the  aubject  of  a  oonapiraey,  without  proof  of  any  falae  pretenae  or  aota  of 
intentional  deception,  but  to  make  the  act  unlawful^  the  gooda  mnat  be 
obtained  without  any  expectation  of  paying  for  thenu  OommmonmeaSfh 
V.  Ecutman^  590. 

12.  lNDioTiffBMTVOBCoNBnBACRrToCk>]i]iiTCk>ii]ioBLAwOinanB,deaorib 
ing  it  in  general  terma,  ia  auffident.    Id, 

ISl  Inpioxubnt  fob  CoNBFiBAor  TO  Do  Act  not  Ublawivl  by  udawfol 

meana  muat  aet  out  the  meana.    Id, 
14  Indioimbnt  fob  Consfibaot  to  Do  Wbonofctl  Act  In  ^ioUtloo  of  aa- 

other'a  righta,  which  ia  a  atatutory  but  not  a  common  law  offenae^  rnual 

aet  out  the  fauote  ahowing  it  to  be  criminal,  if  no  illegal  meana  are  chaiged. 

Id. 
UL  WoBos  *'Chbat  AND  Dbfraud"  Do  hot  Iicpobt  Gbikb  at  common  lav. 

Id. 

Ml  iHBIOnCBNT  FOB  CONSPIBACT TO  *'  ChBAT  AVD DkFBAUD"  ORB  of  hii  gOOdf 
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It  insidiQiaiti  unleM  H  wti  oat  iMti  ihowiiig  tiie  prapond  ebmi  tad 
fnad  to  bo  a  statutory  offense.    Id. 

17«  IllD10nnVTIORCk>iraPISAOTTOOKTPOBSB88IOVOVGoODBWIOIIgfll^ 

fraudulently/*  under  color  and  pretenae  of  baying  the  eame^'*  without 
•howing  the  pretenaea  to  be  false,  is  insafficienl    ItL 

18b  TiSTDioinr  as  to  Standino  and  Obsvxt  of  Aooubbd,  and  as  to  whether 
it  was  snoh  that  they  ooald  obtain  goods  on  credit,  is  admissible  against 
them,  ander  an  indictment  for  conspiracy  for  obtaining  goods  with  intent 
to  defraud.    Id. 

IOl  Evidencb  or  Otrsb  Pubohases  thak  Thosb  Charobd  in  Indxoiksmt  for 
conspiracy  to  cheat  and  defraud  by  obtaining  goods  without  paying  for 
them,  is  admissible  as  tending  to  show  the  intent  with  which  the  acts 
dharged  were  done,  but  not  to  pro^e  the  commission  of  other  offenses 
than  those  charged.  Evidence  is  also  admissible,  for  the  same  purpose, 
in  such  a  case,  of  the  procarement  of  bills  of  lading  for  other  goods  and 
forwarding  them  to  correspondents  with  accompanying  drafts,  before  the 
goods  were  purchased.    Id. 

fiOl  To  Pbovb  that  PRIS0NE&  Ekxw  Bill  to  bi  Ck>x7irTXBnBiT  at  the  time  he 
passed  it,  evidence  that,  before  and  after  he  passed  it,  he  was  in  company 
with  another  person  shortly  before  and  after  the  latter  passed  counter- 
feit bills  of  the  same  bank,  is  admissible  for  the  purpose  of  showing  that 
the  two  had  formed  a  conspiracy  to  put  off  counterfeit  bills.  And  if  such 
conspiracy  between  the  prisoner  and  his  confederate  is  established,  the 
tatter's  acts  in  passing  the  counterfeit  bills  go  as  far  to  show  the  former's 
knowledge  that  the  bill  passed  by  him  waa  apnrious,  as  if  he  had  passed 
the  other  bills  with  his  own  hands.    State  v.  Spalding,  158. 

SL  Ik  Trial  fob  Labcxnt  thb  Juby  should  Find  thb  Valux  of  the  stolen 
goods.    Bay  t.  State,  379. 

t2.  Indiotmxnt  fob  Pbbjubt  Nxkd  not  Statb  that  the  case  in  which  the 
perjury  is  charged  to  have  been  committed  was  witiiin  the  jurisdiction 
of  the  justice  before  whom  the  trial  was  had.    State  v.  Newton,  367. 

tt.  Ihdioimbnt  fob  Pbbjubt  must  Show  on  its  Facx  that  the  false  allega- 
tion waa  material  to  the  matter  in  queation,  for,  if  it  be  of  no  Importance, 
though  falae,  it  will  not  be  perjury,  for,  aa  it  doea  not  concern  the  iaaue, 
it  ia  extrajudicial  in  thia  reapect;  and  it  muat  be  averred  to  be  material, 
or  it  muat  clearly  appear  to  be  ao  from  the  atatementa  alleged  to  be  falae. 
People  V.  Collier,  699. 

Si.  Matbbialitt  of  Falbx  Allegation  is  not  Suffioibntlt  Avebbbd  in  In- 
DioncxNT  for  perjury,  by  an  averment  that  "it  became  and  waa  material 
to  aacertain  the  truth  of  the  matter  hereinafter  alleged  to  have  been 
sworn  to,"  immediately  preceding  the  statement  of  the  matters  alleged 
to  have  been  falaely  awom  to.    Id. 

IB.  iNiruxNDO  IN  Indiotmxnt  for  Pbbtubt  18  Bad,  when  there  ia  nothing 
prsvionaly  atated  to  which  it  can  refer.    Id. 

ffi.  Bulbs  Bxoulakino  Modb  in  Which  Indioimbnts  fob  Pbbjubt  abb  to 

BX  Fbambd  are  not  changed  by  the  reviaed  atatute  of  1838,  p.  630;  al- 

thoogh  thia  atatute  emfaraoea  cases  which  were  not  before  embraoed  bj 

the  law.    Id.  

CUBTBSY. 

L  Husband  Bxoomxs  Txnant  bt  Cubtxst  of  waste  or  uncultivated  lands 
owned  by  the  wife,  and  not  held  adveraely  (the  other  necessaiy  inoi- 
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dmti  codstiiigk  ahe  being  deemed  Miaed  in  ImI^  m  M  to  enttOe  tb» 

Und  to  thkright     WeXU  v.  ThampMrn^  70b 
Si  ADOvnacT  ow  Husbavo  will  not  Wobx  a  JmurmTumi  of  Us 

Id. 
8.  HvBBAHD  iCAT  FoBiXR  HiB  OuKTEST  by  a  wrongM  nlienatJOB,  by 

a  leoffinenti  by  leryiog  a  fine  importing  a  grant  in  f ee^  by  anffiBriqg  a 

oommon  reocnrery,  or  by  joining  the  amm  in  a  writ  of  ri^i.     /A 
4  Hubbaitd's  Ousnsr  is  not  FoBnnxD  bt  a  Odntntaxob  in  foe  of  bii 

interest  in  the  estate.    Id, 

DAMAOB& 

1.  SraozAL  Damage  oan  not  bb  Pboybd  nnkie  alleged  In  llie  iliiiiaiaHM 

Ihnmdl  r,  Jonei  e<  oiL,  50. 

2.  Natubal  Proximatb  and  Lboal  Bbsulxs  are  aU  that  damagea  oan  be 

reoovered  for,  eren  under  a  etotote  entitling  one  "to  leoovce  cnqr  dai^ 
age,"  etc    Id, 

8.  Injvbbd  Pabtt  must  PBoraor  Hhibbtj  fbom  DAMAoaif  heoandoooata 
moderate  expense  or  by  ordinary  efforto;  and  he  can  ofasrge  the  delia- 
qnent  party  only  for  his  expense  and  each  damage  as  he  eonld  not  tim 
prevent.    Daria  t.  I%9h^  887. 

db  PBoziMAra  AND  Rbmotb  Damaobs.— Where  two  flatiwate  were  daily  eied, 
bat  not  within  the  time  nor  of  the  qoality  stipnlated  in  the  oontnMl» 
the  qoestiooB  whether  the  prodnoe  shipped  woold  not  have  beeo  in  bet- 
ter condition  and  brought  a  better  price,  had  the  boato  been  InrBiahed 
sooner  and  made  better,  are  too  remote  to  be  ooosidefed  In  uiuaiiiing 
damages.    Id. 

8se  Attachmbntb,  7»  10,  11;  Ck>VBNANT8,  10;  Bbtdtub;  KASEMBim,  S-Qi 
HiOHWATB,  9;  MoBaoAOBS,  12;  Nbouobncb;  Kbw  Tbial,  4^  6;  Faas^ 
VBBSBiF,  1%  18;  Salo,  1;  Shippino,5;  Tbbbfasi^ 8» 7»  12;  'Lmawmtk^ 

BBCLABATIONS. 
8as  BviDBHCB,  14. 

DBCBBBS. 
See  JuDOMBsn. 

PEDIGATION. 

IiAPSB  OB  A  Pabiioulab  Toq  IS  NOT  NBonBABT  to  tafer  a  diwHssHon  sf 

property  to  pnbtto  nse,  bat  there  most  be  evidenoetliat  the  owner  olfand 
and  designed  to  dedicate  the  property  for  each  pupose.    Dwktdr.Bat- 

nairdtCffl.  

DEEDS. 

1.  Dbbd  ob  an  AiroBNBT  MUST  BB  RuuuTBD  In  the  nam<»  of  the  prinotpsl 

BrnUey  ▼.  Mann^  689. 
8.  Dbbd  Signbd  '<C.  0.,  Tbbasubbb  ov  Kbw  BNaLAND  Silk  Oo.," and  a^ 

knowledged  by  0.  0.,  treasorer,  eta,  to  be  his  free  act  and  deed,  b  aol 

the  deed  of  the  corporation,  though  the  corporation  is  therein  dsaoilbed 

as  the  grantor.    Id. 
t,  lyDKBDBBPBOPEBLYEzBcnTBDiNOrHBBBssPBCTB^  a  sssl  afBzed  wMip 

out  any  stomp  or  impression,  may  be  treated  as  a  corpoiato  seaL    Id. 
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C  Tm  WoBDS  "Obastid,  Baboaikbd,  ahd  8qij>,*  do  vot  P^fls  Tiiuto 
land,  or  opoate  as  a  oonveyanoe  in  praaaui,  where  it  ia  evident  firom  the 
terms  of  the  instmment  and  from  a  contempocaneous  agreement^  a  title 
bond  only  waa  intended.    Chapman  ▼•  OlaaaeUf  41. 

&  SxATun  BiOABDDra  Wobds  **  Gbamt,  Baboain,  ahd  Sell**  Ookbtbusd. 
Id. 

ft.  Whesb  VBinx>B  IS  BouHD  BT  HIS  Trlb  BoiTD  TO  Kakbtbx  VlMDn  *'A 
Good  Ain>  Fbbisot  Dud,**  he  ia  bound  to  make  a  good  and  perfect 
title  to  it,  and  remove  any  existing  incnmbnmoe  npon  it*  or  protect  the 
vendee  against  it.    Oreemeood  v.  lAgon^  775. 

y«  Tbitokb  or  Vxndob's  owv  Deed  without  Pbooubdio  his  Wm^  Ba- 
LDTQunHMEiiT  of  dower,  is  not  a  satisfaction  of  his  covenant  to  make 
tiie  vendee  "a  good  and  perfect  deed."    Id, 

S.  Quitclaim  Deeds  or  Comhon  Use  nr  ComnEcnour  operate  as  primary  or 
original  conveyanoea,  and,  when  made  to  a  tenant  in  poaseision,  have  all 
the  legal  effect  of  release  deeds  at  the  common  law.   BmUh  v.  PeMU^  \UL 

il  Whether  Contbyakoe  or  Aoobuing  Pbovitb  wouxj>  hot  Pass  thb 
Bbiate— gtusre.    Arthur  v.  C.  A  R.  R.  Bami,  710. 

10.  OoLOB  or  Title  ukdee  Fbaudulent  DEED.~Even  if  the  grantor  ia  m 
deed  be  jnstly  chargeable  with  frand,  if  the  grantee  did  not  partloipafts 
In  it,  and  had  no  knowledge  of  it  when  he  received  hia  deed,  such  dead 
will  give  him  odor  of  title,  nnder  the  statute  of  lindtationa.  Cfampen  t« 
KeMMf  228. 

IL  PBovmoN  DT  ▲  Deed  to  Sboubb  Futube  Adtavobs  is  not  BecessaiQy 
tandnlent;  it  depends  on  the^6ona/c2e0  of  the  transaction,  Afikittr. 
a.AM.JLBtmk,1l9. 

•atJUOBOr,  1,S|  AsnOBlODniOBBBHSIlTOrGBBDROBSlDOWBl^Sl  Bi- 

totraL»  1}  BviDBBOB,  16;  Bzbodtob8  abd  ADiiiBnrausoE%  12|  Fows- 
KB  Bvnr  ABD  Ublawtul  Dbazbeb;  Sxatovb  ov  JjMXUXuam,  If 

JBB  ItoRBBB^  S»  4;  WlZBBBBBi»6. 

PEED6  OF  TRUST* 
8ao  DowBBy  2|  MoBxaAaBs,  8|  Tiiiw^  Ik 

ixEninnoNBL 

SsalBBa^S;  Wimmam,^ 

DBLIVEBY. 
ov  IBBEBU]anRll^  1»  4r4Attik  4 

DSBiAHD. 
IBBUblawvul  DBXAiBBi^ 8^ fi  SHHMllv4lb%A 

DSBCUBBEB. 
teDMuma  aks^  FBAoraoB^  lOr  BttUlllaft 

DEPOSmONBL 
8sa  EviDEBOB,  7t  & 

DBSGREPTIONi 
tee  Beplbvib^  2^ 
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DBTINUS. 

CtoUE  Fuu  ov  NoH  DsTunrr  aitib  Issm  Jomos  fhs  tntmliinHc  «f 
(Ubitiir^  interest  in  the  matter  in  dispnte  oen  nol  be  diewn,  eifis  to 
mtriet  damagee.    Sroion  ▼.  Brcwn^  52. 

See  Bkfleydi,  1. 
DEVASTAVIT. 

8m  BxaOOTOBS  AKP  ADMIinaKBATOBfl^  1«  lil 

DEVIATION. 
See  LffsuBANCB— Mabzni^  8. 

DEVISE& 
See  WiLLB. 

DISCLAIMER. 
8aa  FoMDUi  Bxtrt  asd  Uhlawvol  Dnam^  C 

DISSOLUTION. 
See  PABmniBSHip;  RAn.BOAiiii|  S. 

DISTRICT  COURTS. 
See  JuDOMmrre,  17, 18. 

DIVERSION. 

See  WATKB€OnB8B8^  I,  SL 

DIVORCE. 
See  Mabbiagb  anx>  Divobob. 

DOWER. 

L  Dowi»— HmAim  mat  Dibposb  ov  his  Pbbsonal  Bbtaxb  in  anj 
he  thinki  proper  in  his  own  life-time,  and  thus  ont  off  his  wido 
dower  in  snoh  properly,  and  a  voluntary  convqranoe  wiU  be  good  againsi 
Ike  oUims  of  the  widow.    Cameron  v.  Cameron,  709. 

%  hK-^WSKBM  PkBSOK  ExBOUTES  A  DUKD  07  TbUST  07  PkBSOVAL  PBOnEBR 

for  use  and  benefit  of  hie  two  sons,  reserving  a  life  estate  in  the  same  to 
himself,  it  was  held  that  the  deed,  being  absolnte  and  iirevocable,  is  nol 
a  will  in  diagnise,  and  that  on  the  death  of  the  grantor  his  widow  was 
not  entitled  to  dower  in  such  personalty.  I<L 
S.  Wiix>wi8K0TEiiTiTLEDToDowEBiNLAin>8of  wluefaherfaiisbaBdliad,|p»> 
fore  the  coverture,  made  a  bonajide  gift  to  a  chfld  of  a  former  marriage^ 
who  took  possession  and  improved  the  land  under  the  gift^  olahning  It  as 
his  own*  before  theoovertnre,  and  afterwards  leosi^sd  ♦  coprsyaiioa  e<  H> 

Oaim$  ▼•  OakM,  425. 

See  DxBDS,  7. 

DURESS. 
SeeBABmrami^  1. 
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SAiBEMENTS. 

L  Owm  OP  Lahd  oan  vot  Obstbuot  or  Imtsbiiibb  wish  thx  Eimfav 
of  aaoiher,  to  float  logs  in  an  artificial  channel  orer  rooh  land  without 
fha  owner's  consent;  and  a  contract  made  with  him  to  rsmove  an  nnlaw* 
fill  ohstmction  to  the  enjoyment  of  snoh  easement  wonld  he  inyalid*  he* 
cause  obtained  by  duress.    Ihomd  v.  Barnard^  507. 

Si  OwHSB  or  A  Lot,  in  Diooinq  upon  his  own  Osound,  and  for  his  own 
lawful  purposes,  is  bound  to  proceed  with  a  reasonable  care  and  regud 
lor  the  safety  of  a  neighboring  house;  and  in  an  action  on  the  ease  for 
damages  occssioned  by  a  breach  of  such  duty,  it  is  sufficient  to  allege 
that  the  defendant  proceeded  so  carelessly  and  negligently,  as  to  cause 
the  damage  complained  of.    Shrieve  t.  StokeB^  401. 

X  Count  Which  Allbqks  that  ths  Dbrndamt  '*  dug  the  earth  from  under 
the  plaintiff's  house,  and  from  his  lot,  so  carelessly  and  negligently  as  to 
caose  the  house  to  fall,"  states  sn  action  of  case  and  not  of  trespass.  la 
■noh  an  action,  evidence  of  the  probable  cost  of  rebuilding  a  wall  may  be 
oonsidered  in  estimating  the  damages  sustained  by  the  plaintiff  &om  the 
falling  of  the  old  walL    Id, 

C  Byidknoe  as  to  What  was  Usually  Donx  bt  Buiij>kb8  in  digging  under 
similar  circumstances,  is  admissible  as  bearing  upon  the  question  of  rea* 
sonable  care.    Id» 

§k  Ownxb  or  A  Lot  is  not  Responbiblk  vob  Daicaobs  sustained  by  an  ad- 
joining owner  by  reason  of  his  digging  a  cellar  thereon,  unless  he  knew, 
or  had  good  reason  to  believe,  that  the  removal  of  the  earth  would  oooa- 
sion  the  Ices  before  the  necessary  support  could  be  supplied,  or  unless  the 
loss  could  be  fairly  attributed  to  his  want  of  ordinary  skill  or  care.    /dL 

8i  Nothing  Passes  as  Incident  to  Gkant  or  Right  or  Wat  over  the  land 
of  another  except  what  is  necessary  for  its  reasonable  and  proper  enjoy- 
ment.    Maxwdl  V.  MeAtetf  409. 

7.  Gkant  or  Passwat  oveb  Particular  Part  or  Obantob's  Land  does  not 
deprive  him  of  the  right  to  erect  gates  at  the  termiM  of  the  way  in  enter* 
ing  and  leaving  his  land.    Id, 

See  Watercourses,  ?» 8. 

EJECTMENT. 

Katorb  and  Chabactbr  or  Possession  That  Pbotboib  BxrBNDANT  nr 
Ejectment,  under  plea  of  statute  of  limitations,  discussed.  C<myer§  t* 
JTenan,  226. 

Bee  BviDENGB,  II,  12;  Mortgages,  10,  12;  Tbusib  and  TRUfftBBB,  8. 

EQUITY. 

L  To  BB  JUBTiriBD  IH  REGARDING  AN  AOT  AB  DONB  whlchoUght  tO  be  doSB 

the  court  must  have  jurisdiction  of  the  case,  and  be  able  to  insist  that  it 

shall  be  done.    Clabaugh  v.  Byerly^  575. 
%  OoDRXR  or  Equity  Retuse  their  Aid,  after  the  lapee  of  a  ooosiderable 

lengt]\  of  time,  where  there  has  been  a  want  of  reasonable  diligence, 

Hudson  V.  Layton,  167. 
IL  GouRT  or  Chanoert  will  not,  bt  Aid  or  Parol  Evidence  RBonrr 

Agreement  for  sale  of  lands  and  then  enforce  it  as  rectified,  in  a  ease 

where  the  agreement  is  contained  in  two  independent  writingi,  and,  by 
Am.  Dxo.  Tol.  XLYm— a 
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tfrlfrtktL,  tiifih  of  tlia  paitfn  ilgu  abIj  the  writing  fafamliMl  to  bo  il^Hd 
hj  the  other.    OjftornT.  PAe^,  188. 

4  Bsjxv  nr  EQonr  aoaxxbt  On  Who  has  MinBuixT  Impbotmd  Bb4L 
Sbkatb  uhdsk  av  HoraR  Bsusr,  for  which  there  were  reeeooebie 
gronnde.  thet  he  wee  the  owner  of  each  eetete,  will  only  be  gmnted  on 
oonditioii  thet  eneh  pereon  beoompeneeted  to  the  extentof  the  benefit  he 
hee  oonf  eited  on  the  owner.    FraU  ▼.  ThtmUon^  492. 

iw  CSbavcbbt  'Never  Ihtkbvkmb  to  Abbbt  or  Sit  Asidb  Pbooxbdikos  ai 
Law,  or  in  other  JndicUl  tribonele,  ezoept  when  ecting  ee  en  eppellete  tri- 
bonel,  upon  the  groond  of  legal  eiror  therein,  nnleoe  prompted  by  cod- 
edenoe  to  prevent  wrong  end  injoitioe;  bat  leevee  the  perty  oompUinuit 
to  hie  redreei  in  a  court  of  law.    MetK  P.  Church  v.  BaUiinore^  64a 

ft.  Aptkllast  Faiuno  to  Avail  1TniHBT.y  ov  Mxamb  Pbovidkd  bt  Law  for 
the  redraee  of  the  wrong  of  which  he  compleiney  ia  without  remedy  in  a 
ooort  of  chancery.    Id, 

7.  Obancbbt  will  not  Rsloetb  AOAnrar  a  Judomsht  at  Law  by  I>xrAULV» 

on  the  groond  of  frand,  where  defendant  had  a  good  defenee  of  a  die- 
oharge  under  the  bankrapt  aot,  bat  neglected  to  anewer  or  plead  it  be- 
caoae  plaintiffs  commenoed  their  sait  before  hie  diecharge  in  bankroptoy, 
and  continued  it»  unknown  to  him,  from  term  to  term,  until  after  hii 
discharge,  before  taking  judgment.    Bellamif  v.  Woodaon,  221. 

8b  ObSKBAL  RuLB  18  THAT  EqUTTT  WILL  NOT  RkLUYB  AOAINBT  A  JUDOMESl 

AT  Law,  uulcss  dcfcndaut  can  bLow  he  had  a  good  defense,  of  which  he 
was  entirely  ignorant,  or  unless  he  was  prevented  from  aTailing  himself 
of  his  defense  by  fraud,  or  accident,  or  the  act  of  the  adveree  party,  un- 
mixed with  negligence  or  fault  on  his  part.     Id, 

8.  In  Chancebt,  Erbob  of  Judgment  or  Mibtakb  ov  G6un8bl  as  to  the 

pertinency  or  force  of  evidence  furnishes  no  groond  for  a  rehearing. 
Lyon  V.  BoUing^  122. 

10.  OmssioN  TO  Intebposb  a  Goon  Dbixnsb  at  Law  will  not  prevent  the 
party  from  availing  himself  of  an  independent  ground  of  relief  in  equity. 
QreenU€  v.  Oaines,  49. 

IL  Hb  Who  Couea  into  Equitt  to  Gbt  Bid  ov  a  Lboal  Titlb,  which  is 
alleged  to  shadow  his  own,  must  show  deariy  the  validity  of  hie  own 
title,  and  the  invalidity  of  his  opponent's.  Equity  will  not  set  aside  a 
legal  title  upon  a  doubtful  case,  yet  where  the  facta  are  complicated  and 
the  record  not  as  plain  as  it  might  have  been,  the  bill  may  be  dismissed 
without  prejudice  to  the  rights  of  the  oomplainant  at  law.  Bonis  v* 
i^vons,  734. 

Bee  Assignments  vor  Benefit  of  Creditors,  3;  Estatbb  ov  Dbobdbhtb^ 
2,  3;  Executors  and  Administrators,  2,  3,  15;  Outb,  2;  Hiohwat^ 
5,  7;  Impbovembnts;  Liens,  1,  2;  Mobtoagbs,  8,  5,  11-13;  Plbaddto 
AND  Practice;  Specifig  Performance;  Vendor  and  Vbxdbb,  S| 
Wills,  6,  9. 

ERROR. 

See  Executions,  13. 

ESTATES  OF  DECEDENTS. 

L  An  Heir,  Who  has  Paid  the  Debts  of  his  Ancestor,  after  a  defideney 
in  the  personal  assets,  is  entitled  to  contribution  from  his  co-heirs  out  of 
the  estate  descended  to  them.     Taylor  v.  Taylor,  400. 
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JL  Bammr  fo  Bviobob  thb  Bioht  of  CsajaioBa  to  poimo  tho  ettete  la 
tiw  Iiiiidt  of  lagateai,  after  the  execator  or  «dminiitrftfcor  ham  aasented 
to  the  logaejai,  is  in  eqnity  to  oompel  them  to  refund.  Tmruer  w,  C%am- 
ben,  151. 

S.  GBXDnoB  or  ah  iKTEBtArm  mat  Maiktaih  ax  Eqvxtabu  Aanon  to  re- 
oover  hie  cUum  against  the  heirs  of  the  intestate  to  whom  his  estate  has 
descended,  although  there  has  been  no  administration  of  snbh  estate. 
Shamum  y.  DiUan,  394. 

i.  JVDOMXNTS  AGAINST  DXdDEHT  HAYS  PSXFERIKCB  IK  PATMXKT  Ont  of  his 

estate,  under  the  statntee  of  Georgia^  next  after  debts  due  the  pnblio. 
DavM  Y.  SmUh,  279. 
Ai  Pbomissobt  Notes  ow  Dsoxdemt  abb  Inoludxd  ni  *' Othkb  OBUOAnoKBi" 
In  the  Georgia  statute,  giving  **  bonds  or  other  obligations'*  priority  OYer 
"  debts  on  open  accounts,"  in  order  of  payment.    Id, 

0.  Patu  ob  Ikdobskb  oy  Dbcxdxnt's  Kotx  has  Kg  Pbetebbnoi  oykb 

SuBiTT  who  has  paid  the  debt  in  the  order  of  payment  by  the  admfaiS" 
trator,  under  the  Georgia  statute.    Id, 
7.  Gladi  on  Diovdxmt's  Bbokxm  Coyenamt  of  Wabbantt  RAins  as  Sfs- 
dALTT  Debt  in  the  order  of  payment  out  of  his  estate.    Id, 

8m  Bzbodtobs  and  Aduinistbatobs;  Paymbnt;  Fbobatb  Ooubt,  2,  t^ 

ESTOPPEL. 

L  OWSSB  OF  LaNB  is  VOT  EBXOPPSD  FBOll  DSNYIHO  THB  AUTHOBRT  OF  Htt 

Attobnbt  to  execute  a  deed  therefor,  because  he  has  reoelYed  payment 
of  a  promissory  note  and  mortgage  given  to  secure  the  purchase  price, 
unless  such  instruments  recite  the  purposes  for  whioh  they  were  glYsn. 
Spt^ord  Y.  //o&&9,  521. 
%  Ebtoppbl  mitbt  be  Cebtain  to  Eybbt  Imtbnt,  and  not  be  tsken  by  arga^ 
ment  or  inference,    /i. 

8m  BzBounoHB,  19;  Landlobd  axd  Tenant;  Nbootiablb  iNSTBUiain,  S. 

EVICTION. 
8m  Ooysnants,  8,  9;  Impboysmbnts. 

EVIDENCB. 

1.  Eyidbnos  Pbbtinbnt  to  tub  Issue  must  be  admitted  by  the  eonrt  and 

ite  bearing  left  te  the  jury.    SitM  v.  Okuiener,  120. 

%  iNTBODUcnoN  OF  TESTIMONY  OUT  OF  UsuAL  Obdeb  is  withIn  the  discre- 
tion of  the  court.    CommcnweaUh  v.  EaMmaUy  696. 

^S.  To  Pbove  Genuineness  of  Signatuke,  Letteb-fbbss  CopiEa  of  letters 
found  in  a  party's  letter-book  are  not  admissible  as  standards  of  compari- 
son, but  original  signatures  must  be  used.    Id, 

4.  Haitdwbitino  Used  as  Standabd  fob  Compabison  must  bb  Clsablt 
Pboved  to  be  genuine  by  direct  evidence  of  signing,  or  ite  equivaiektt 
and  opinions  of  witnesses  as  to  ite  genuineness  are  not  competent  for  this 
purpose.    Id, 

5b  Lettcks  Addbxssed  to  and  Receiyed  by  Pabty  abb  Eyidbnce  against 
him,  only  so  far  as  acted  upon  or  sanctioned  by  him*  and  they  must  In 
any  case  be  clearly  identified  as  having  come  from  his  posseadon.    Id, 
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miniblt  m  eTideiioe»  milesi  both  are  called  and  awom  as  to  its  aoonncj. 

Id. 
7.  OBJSon  jvs  TO  QDxanoHS  nr  Deposition  BrcuLun  Lsazoho  mnifc  be  made 

when  the  qnertiona  are  propoanded,  and  can  not  be  made  for  the  fini 

time  at  the  triaL    Downdl  Y.  Jomm  ti  al,^  59* 
8b  Caption  op  a  Dspobition,  Taksh  undib  C.  1I3»  8ia  17,  R.  8.9  need  noft 

specify  the  kind  of  action  in  reference  to  which  it  waa  taken.    SeaU  y. 

Perkins,  470. 
ft.  Gebtifigatb  op  Clbbx  op  Supbemb  Coubt  that  a  caae  haa  been  heard 

and  judgment  affirmed  on  error,  ia  prima  /aeU  CYidenoe  of  that  ImL 

McCoUum  y.  ffubbert,  56. 

lOl  OXNEBALLT  IN  CaSX  OP  A  IiOST  0&  DlBXBOTXD  BbOOBD,  PaBOL  BvUnVCa 

of  ite  contents  ia  adminible,  especially  when  no  higher  evidence  is  shown 
to  exist    EMn  ▼.  Fanee,  770. 

11«  Whxkb  Dbpxndant  in  EnanoKT  Biun  ov  ArafDnsTHAiOBVi  Sali, 
Pabol  Eyidxnci  is  ADMiBSiBLn  to  proYe  that  citationa  were  iasoed  as 
required  by  law  to  all  persona  interested,  where  there  haa  been  clear 
proof  of  their  having  been  lost  or  misplaced.    Id. 

12.  Qbdkb  op  Coubt  Authobizino  an  Administbatdb's  Sale  oan  hot  bb 
Pboybd  by  parol  in  an  action  of  ejectment,  where  the  record  of  the  ooort 
is  not  lost.  If  the  order  waa  made  it  should  have  been  placed  on  the 
record  of  the  court.    Id, 

IS.  Obioinal  Papkbs  nr  a  Case  abb  AnifTQgT»T.«  as  Eyibbnge  of  tho  pro 
ceedings  in  that  case  only  upon  the  hypotheois  that  the  final  records  art 
not  made  up.    Lyon  v.  BoUmg,  122. 

li.  Whebk  the  Land  op  a  Son  is  Attempted  to  be  Sold  pob  the  Debts 
OP  HIS  Fatheb,  the  declarations  of  the  father  made  in  the  absence  of 
the  son  are  inadmissible  against  the  latter  when  his  answer  explicitly 
denies  that  his  father  purchased  the  land,  or  paid,  or  is  bound  to  pay, 
any  portion  of  the  purchase  money,  and  which  is  corroborated  by  his 
grantor.    Id. 

10.  Ip  Recobds  op  a  Coubt  abb  Lost  ob  Dbstboted,  this  fact  should  be 
shown,  and  copies  substituted  upon  proper  evidence,  or  perhaps  the  sub- 
stance of  them  might  be  proved  as  testimony  in  the  cause.    Id. 

10.  Parol  Evidence,  though  not  Admissible  to  Contbadict  a  Deed,  may 
be  received  to  show  the  state  of  facts  existing  at  the  time  of  the  convey- 
ance, and  that  the  land  waa  taken  subject  to  an  incumbrance  of  which 
the  purchaser  had  knowledge.    AUm  v.  Lee,  352. 

8ae  AoENOT,  3;  Bailments,  1;  Cobpobations,  12;  Cbiminal  Law,  4-40, 18^ 
19;  Dedication;  Easements;  Equitt,  3;  Executobs  and  Admin 0XBA- 
tobs,  0,  11;  FoBciBLE  Entbt  and  Unla^'tul  Dbtaineb;  Fbaudulent 
CoNYETANCES,  2;  Insubance— FiBE,  4;  JuxwMENTB,  18, 25;  New  Tbiali 
PlBADiNO  AND  Pbaotige,  5;  TRESPASS,  10;  Wills,  8, 0;  Witnessbi. 

EXECUTIONS. 
1.  SzaounoN  Bbabino  Teste  aiteb  Death  op  the  Dbpendant  should  be 

quashed  on  motion  of  the  representatiYe  of  judgment  debtor  or  of  ona  la 

privity  with  him.     HarringUm  v.  0  'RetUy,  704. 
flL  BxEOXTTioN  APTEB  Death  OP  DEPENDANT  is  not  void  but  Voidable^  and  a 

ttranger  purchasing  under  such  execution  will  be  protected.    /dL 
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%  Bsaoonom  aki  vhdxb  trb  Contbol  of  tbm  Goust  until  nle  imcUr 
them«  and  if  improTidenUy  imied  shoald  be  xeoaUed  or  qnaalied.    Id. 

4.  Vabiavob  or  Exxcdtion  trom  thb  Jctdgmkkt  does  not  make  tho  «zo« 
ontioa  an  absolate  nallity.    McCoUum  y.  Hvbbert,  66. 

&  SiLiofTnoK  MAT  Bi  AnKNDED  and  made  to  agree  with  the  judgment.    Id. 

6.  Whkbb  a  Shebiff  has  Sxvxral  Wbits  ow  Fl  Fa.,  a  levy  of  one  is  not  a 
lory  of  aU.  He  may  levy  some  on  personal  and  some  on  real  estate;  or 
be  may  levy  part  on  personalty  and  not  levy  the  others,  and  if  sofficient 
money  be  not  made  to  satisfy  all,  the  others  may  be  afterwards  levied  on 
realty.    Bankt  v.  Evom^  734. 

7*  Lbtt  was  Hbld  Vaijd  where  sheriff  went  with  executions  to  debtor's 
plantation,  saw  a  quantity  of  cotton  at  his  gin,  supposed  to  be  about 
seventy-five  bales,  and  was  told  that  there  were  seventy-five  bales  more 
at  a  certain  warehouse,  which  the  sheriff  never  saw,  and  he  did  not  take 
poesession  of  either  lot,  nor  sell  them,  but  they  were  sold  by  the  debtor, 
though  the  sheriff  made  return  that  he  bad  levied  the  exeenticos  on  one 
hundred  and  fifty  bales  of  cotton.    Id,  ' 

g.  liBVY  or  EzBOunoN  on  Rxal  Ebtatb  may,  in  Massaohusetts,  after  the 
seizure,  be  suspended  until  the  estate  has  been  levied  on  in  punuanoe  of 
a  prior  attachment.    BrinlKy  v.  if  emit,  669. 

•.  Whbbb  an  Undivxdxd  Pabt  or  Bsal  Esxats  is  Sxt  Off  by  appraisers 
under  execution,  they  need  only  appraise  the  fraction  so  set  off.    Id. 

10.  Statutx  £zxifmNO  thb  Toou  or  Amr  Dbbiob  necessary  for  his  trade  or 
occupation  from  execution,  does  not  include  a  machine  iot  making  pegSp 
although  worked  by  hand,  or  any  other  machines.    Knoao  v.  CHiailbomne^ 

IL  CoNSVBUonoN  or  Statutb  oonobbnino  EzBOcnovB.-- Where  the  statute 
provides  that  upon  fiulure  of  sheriff  to  make  due  return  of  an  execution, 
plaintiff  may  recover  the  amount  against  him  by  motion,  and  that  upon 
payment  by  him  the  execution  shall  vest  In  him:  BM^  that  if  he  paid  it 
when  not  compelled  to  by  motion  of  plaintifl^  it  would  not  vest  the  eoDO- 
cution  in  him  but  would  discharge  it    MorrU  v.  Xfcube,  T2L 

ISL  Patmbnt  or  ExBOunoir  to  ax  Attobnet  operates  as  a  discharge  of  it  la 
the  absence  of  any  agreement  in  regard  to  it,  or  assignment  of  it.    Id. 

It.  BarOBAL  or  thb  Coitbt  to  Pbbmit  tub  Sbbbitt  to  amend  his  retmns 
to  the  writs  otJL/a.  pending  the  trial  of  a  canae,  can  not  be  assigned  lor 
error  in  such  cause.    MeCMhm  v.  Ai6iirt,  66. 

14.  Shbbitv  mat  Sbll  Mokb  Land  than  is  Nbobssabt  to  satisfy  the  execu- 
tion, but  he  should  be  restrained  within  reasonable  bounds,  and  should 
not  unnecsssarily  sell  the  least  legal  subdivision,  or  it  wlU  be  released  to 
the  execution  defendant.    Humphry  v.  jBeeson,  870. 

16.  l^TLB  or  PUBOHASBR  AT  SHBBIFr'S  SaLB  OAN  NOT  BB  AlVBOnD  bj  tho 

return  of  the  sheriff^  made  subsequent  to  the  sherifl^s  deed  to  the  pn^ 
chaser.    Bamk»  v.  ^xiim,  734. 

Mb  Whbbb  Two  Pebsons  Pubchasb  thb  Samb  Land  on  Divibbbbt  Jumh 
MBNTS  and  execution  sales  against  a  debtor,  if  the  pnrobaser  under  the 
second  judgment  and  execution  brings  a  bill  to  set  aside  the  first  sheriiTs 
deed  as  a  cloud  on  his  title,  it  is  incumbent  on  him  to  establish  the  fiaots 
iddch  would  annul  the  purchase  of  the  defendant.    /dL 

17*  Id. — ^Whbbb  thb  Fibst  Dbbd  Bboitbs  a  Pabtioui<ab  Btbodtion,  among 
others,  as  one  under  which  the  sheriff  sold,  and  the  ooa^lalnant  allegssi^ 
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■a  one  of  the  gronndB  for  aimiilling  the  deed,  thftt  thai  eieeation  mm 
■Qtiified  before  the  tale,  and  the  answer  alleges  the  belief  of  defendant 
that  the  execution  waa  in  the  hands  of  the  theriff  at  the  time  of  the 
aale,  and  there  is  no  eTidenoe  ofiSsred  in  Bnpport  of  the  allpgationa  in  the 
bill  to  oontradict  the  recitala  of  the  deed,  the  complainant  haa  not  made 
out  his  case.    Id, 

49.  Whx&x  Action  is  Bbought  against  Two  Pkbsonb  as  AoMiNnrKATOBfly 
and,  pending  the  suit,  they  are  remoTed,  but  are  subsequently,  with  a 
third  person,  appointed  administrators  de  bonis  lum,  and  judgment  is  ren- 
dered against  them  in  that  capacity,  upon  which  execution  issues,  to  be 
levied  of  the  goods  of  the  intestate,  the  purchaser  at  the  sale  under  snob 
execution  acquires  a  good  title.    Ponder  v.  Mosdey,  194. 

Vk  Dbfendant  in  Execution  Who  Assists  at,  £nooubaoss,  and  Aidb  the 
sale,  is  estopped  from  afterwards  attacking  the  validity  of  the  title  of 
the  purchaser  at  the  sale.     ItL 

SO,   PUBCMASEB  AT  SaLB  UNDER   EXECUTION    ISSUED  ON   EbBONBOUS  JuDO- 

MBNT  of  a  court  of  general  jurisdiction,  which  Is  afterwards  reversed, 
acquires  a  good  title,  notwithstanding  the  reversal.    Id, 

31,  Variakcb  in  Sheriff's  Deed  in  Reciting  Amount  of  the  Dbcrbx  and 
the  amount  to  be  made  by  the  execution,  can  not  invalidate  the  sale. 
Humphry  v.  Beewn,  370. 

S2,  Notice  to  Execution  Defendant  failing  to  appear  in  the  officer's 
return,  is  not  such  an  irregularity  as  will  justify  a  court  in  setting  aaida 
4k  sale  made  to  an  innocent  purchaser  who  had  no  notice  of  such  imgn- 
larity,  even  if  execution  defendant  had  no  notice  of  the  sale.    Id, 

A  Pboof  of  a  Receipt  in  Full  of  an  Execution,  or  of  a  part  of  it^  in- 
dorsed upon  it  by  the  justice,  would  be  equally  effectual  as  a  defense  to 
the  defendant  in  the  judgment  as  proof  of  the  same  receipt  on  the  docket. 
Welch  V.  Froet,  692. 

ti.  Patuent  of  Pabt  of  Execution,  and  a  receipt  for  it  indoned  on  the 
execution,  is  as  effectual,  pro  tarUo,  as  a  receipt  for  the  whole^  and  an 
entry  of  satisfaction  by  the  justice.    Id, 

Sft.  Tender  of  Current  Bank  Bills  to  the  Constable  would  protect  the 
defendant  in  the  execution  against  the  creditor,  unless  they  were  refused 
as  not  being  constitutional  money.     Id, 

£6.  Execution  mat  be  Assigned  bt  Agreement  to  one  not  a  party,  and 
thus  kept  in  force  where  he  advanced  money  upon  it.    Morrie  v.  Lake^ 

724. 

Tl,  Payment  on  an  Execution  Satisfies  It  pro  tanto,  and  it  can  not  be 
afterwards  enforced  unless  the  execution  was  assigned  to  the  party  mak- 
ing payment,  and  an  agreement  made  that  the  payment  should  not 
operate  as  a  discharge.    Id, 

See  Assumpsit;  Attornet  and  Client,  1;  Bonds,  3;  Fbauduudtt  Con* 

YETANCES,  3;  JUDGMENTS,  19,  23;  WCCNBSSES,  1. 

EXECUTOBS  and  ADMINISTRATOBa 

!•  Administrator  has  No  Axtthoritt  outside  State  in  which  he  Is  i^ 
pointed,  and  can  not  sue  or  be  sued 'in  another  state  without  an  appoint- 
ment there.  Hence,  he  is  not  guilty  of  a  dewislavU  for  failings  after 
notice,  to  defend  an  ejectment  suit  in  another  state  brought  against  a 
grantee  with  warranty  of  his  intestate.    DavU  v.  Smith,  2791 
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tL  CBAMOBBt  I^OSSESSES  Ko  JUBTSDXCTIOH  OYEB  THB  ABMINISTBATIOK  of  M< 

tttes  and  the  setUement  of  theaocoimtB  of  administrators;  they  fall  peca* 
liarly  and  exclusively  under  the  oognizance  of  the  probate  oouri  Chem 
y.  OreighUm,  742. 

ib  Wbxbb  Fraud  has  bbkn  Pbacticed  bt  an  ABicnriSTRATOR  in  ths  Sst- 
TLBMXNT  or  HIS  ACCOUNT,  a  oourt  of  equity  will  set  aside  the  settlement 
and  direct  a  new  one  in  the  probate  conrt,  but  has  no  power  to  have  the 
settlement  made  in  its  own  forum.    Id, 

4.  Whbrb  an  Estatb  is  Given  to  Tsstator's  Wife  and  a  Pregatobt  Tbubv 
18  Created  for  the  benefit  of  his  children,  if  the  widow  will  not  protect 
the  property  when  levied  on  for  her  debts,  it  is  the  duty  of  the  admin- 
istrator with  the  will  annexed  to  do  sa  It  is  still  the  estate  of  the 
testator,  and  subject  to  a  charge  in  favor  of  his  heirs,  and  the  admin- 
tstrator,  being  the  representative  of  the  estate,  is  a  joint  trustee  with 
the  wife,  and  may  interpose  his  claim  to  prevent  the  estate  from  being 
defeated.    Lucm  v.  Loekhart,  760. 

A.  Ezbcutobs  and  Adhinistbatohb  must  Bzvbgibh  thk  Most  Exaot  Good 
Faith,  and  such  prudence  and  cantion  in  the  administration,  as  m  judi* 
clous  man,  looking  to  his  own  interests,  would  ezeroise  in  regard  to  hia 
own  afiairs.    BaUey  v.  DUioorth^  760. 

6L  Executors  and  Adminxstrators  mat  Compound  Debts,  or  enter  into 
arbitrations,  and  their  acts  will  be  upheld,  if  they  are  fair,  beneficial  to 
the  estate,  and  ^)ree  from  fraud,  negligence,  or  misconduct.    Id, 

7«  Executors  and  Administrators  mat  Collect  Debts  in  Bank  Fafbb 
NOT  Strictly  at  Par,  when  the  best  interests  of  the  estate  require  it^ 
and  when  nothing  better  can  be  done  their  conduct  will  be  sustainedi 
but  it  would  be  their  duty  to  convert  the  funds  so  received  into  some- 
thing less  perishable,  in  a  reasonable  time  and  with  as  little  delay  as  piao- 
ttcable.   Id, 

8L  Where  an  Executor  or  Administrator  Renders  his  Final  Acoouirv 
for  dollars  in  numero^  without  distinction  of  currency,  it  will  be  taken  to 
mean  constitutional  currency.  If  the  items  refe^to  the  depreciated  cur^ 
rency  of  worthless  banks,  etc,  that  fact  should  be  made  known  at  the 
time,  and  a  decree  rendered  accordingly.  Id, 

IL  Where  Decree  Seituno  Final  Account  or  Executor  finds  him  m* 
debted  to  the  estate  in  dollars,  it  means  constitutional  dollars;  and  in  an 
action  on  the  executor's  bond  to  recover  the  amount  adjudged  due  to  the 
estate,  evidence  is  not  admissible  to  show  that  the  executor  had  in  good 
faith  collected  the  debts  due  the  estate  in  depreciated  currency,  and  that 
the  balance  of  the  final  account  against  him  was  for  this  depreciated 
paper.    Id, 

I€l  Order  Authobizino  Administrator  to  Sell  "  All  the  Beal  Ebtax^ 
Of  THE  Deobdent,  is  sufl^dent  authority  to  aathorise  a.  sale;  but  the  more 
TCguIar  and  better  practice  is,  to  give  a  desoription  of  the  lands  in  tho 
order.    Doe  v.  Henderson^  216. 

11.  Statute  Authobizino  Administrator  to  Convet  Lands  or  hib  In- 
testate MUST  BE  Strictly  Compuxd  with,  in  order  to  divest  the  hein 
of  the  decedent  of  their  title.    Id, 

UL  Whkbb  Party  Derives  Tttlb  under  Administrator*&  Salb,  Hb  mubi 
Show  an  order  of  oourt  granting  the  administrator  authority  to  aelly  and 
that  In  making  the  sale  he  piunmed  the  directions  of  the  statate,    U 
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ih6  deed  xedtes  a  peel onnuioe  of  the  Aote  required  Hy  tiia  ■letulu,  II 
win  be  prkna/cicie  evidence  of  their  having  been  done.    Id, 
11^  ADMnmnuiOB  mat  MAnriAnr  Tbbspass  tor  Wromovul  TAxnro  ei  tlM 

inteatkte't  ^oode  in  his  life-time.    SUuiiep  ▼.  Otqilord,  643. 

lA.  ADMliribTBATOB,  HATINO  PaIB  CERTAIN  DkBTS  OFDlOBAflBDOatof  failiR- 

dlTidual  fundi,  petitioned  the  probate  court  that  certein  elaTea,  whioh 
had  been  ipeoifically  bequeathed  to  minor  heirs  and  were  in  the  poe- 
eeeaion  of  their  guardian,  should  be  subject  to  the  liqnidatioii  of  his 
elaim  against  the  estate,  there  being  no  other  assets:  Hddf  that  the 
probate  court  properly  dismissed  the  petition.    Turner  y.  Oftomfterf,  751. 

UL  Administrator,  or  his  Surbtibs,  Who  DiacHARais  the  Dkvib  of  the 
intestate  to  an  amount  exceeding  the  personal  assets,  may  have  equitable 
relief  against  the  heirs,  and  be  reimbuxeed  out  of  the  real  estate  iHiidi 
has  descended  to  them.     7Viy2or  v.  Taylor^  400. 

10.  Adminibtrator  or  Guardian  Who  Makes  a  Contract  in  his  lepressB- 
tatiye  capsdty,  which  he  has  no  authority  to  make,  and  which  is  aol 
binding  upon  the  estate  or  waid.  Is  personally  liaUe  thereon.  Momm  w* 
CoUioeS,  830. 

17.  Judgment  aoainbt  ADMnnsntATOR  hae  Ko  Prstbrsncdb  over  deliti  d 
the  same  grade,  not  in  judgment,  in  order  of  payment^  under  the  Geoigia 
statute.    DanU  v.  Smiih^  279. 

18.  Adminibtrator  Sued  tor  Deuedbnt'b  Debt  mubt  Plsad  bo  ab  to  Fro- 
TBOT  All  Creditors,  of  whose  claims  he  has  notice,  according  to  the 
dignity  of  their  claims,  and  failing  to  do  so,  he  Is  personally  liable.    Id. 

19.  ADMiNnrRATOR  Faiuno  to  Plead  Debt  ot  Wbioqs  He  has  No  Kotigb, 
when  sued  by  another  creditor.  Is  not  guilty  of  a  demtofoU^  iwimUi  li^ 
him  personally  liable.    Id, 

IOl  Admhtibtrator  not  Plbadino  Claim  oir  Cotenaht  ov  Wasrahtt  hot 
Broken  at  the  time,  in  a  suit  by  another  creditor,  is  not  liable  to  siioh 
ersditor  where  damages  for  a  subsequent  breaoh  of  that  covenant  are 
•Bserted  and  allowed  as  a  preferred  olaiflii,  oooasloning  a  dsfleispcy  d 
■Mta    Id. 

Bbb  Sbiatb  ov  Bwedshtb;  Byidsnob,  11,  12}  Sxaoumun^  18}  Bboba» 

C0UBTB,2,8. 

ESEBiFLIFICATIOK. 
flee  JupoMENTBi  24i  2ft. 

EXBBfPnONB. 
9Be  Bonw,  St  OcntoiRAxiONB^  1|  Bzeouhobb^  lOf  TiTimwi,  i|  0^  7. 

FACTOBS. 

OOMBIIiBMEET  OF  GoODS  BT  BiLL  OF   LaDINO   DOM  MOT  VmT  ppopeiljf   ll 

tiie  oonBtgnee,  where,  without  any  special  oontraoti  it  is  <<ft»«ign*ii  to  bin 
BB  a  iMtor  to  sell,  and  with  the  proceeds  to  pay  a  sum  dna  hiaiiv  if  the 
propetiy  is  seiaed  under  attachment  againat  the  ^>«— ^fl»«r  bslore  ft 
the  oonalgnee.    Bcumer  v.  Manh^  754. 

flee  AoENor,  & 


J 
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FDCTUBES. 

Bvmnvo  d  Pibsoval  Bsvatb  where  it  is  erected  lyy  the  builder  with  his 
owa  money  and  for  hit  own  exdnsive  use,  m  diaooniieoted  from  the  xmt 
d  the  land,  and  with  the  imderstanding  between  the  owner  of  the  land 
and  the  bnilder  that  it  Ib  thna  erected  and  ii  removable  a*  the  pkaanra 
of  either.    OwriisB  r.  Hoyt,  Hf^. 

FOBBEABANOE. 
See  NxQOTiABLE  Instbumxstb,  1, 2. 

TOBdBLB  ENTRY  AND  UNLAWFUL  DETAINEB. 

1*  SCATUTB  AxrtHOBXnSQ  JUHTIUJES  Of  THE  PXAOB  TO  TBT  FoBOIBUI  BjITKI 

and  nnlawfnl  detainer  cases,  Is  oonstitntional,  nnder  a  power  confefved 
npon  the  legislature  to  establish  such  inferior  courts  as  might  be  deemed 
necessary.    Babe  y.  /V^>  763. 

S.  In  Action  or  Unlawful  Detainer  st  One  of  Two  Joint  Gbantib» 
against  the  tenant  of  their  grantor,  after  the  eacplration  of  his  term,  tho 
right  of  possession  being  one  of  the  points  in  controyersy,  the  deed  to 
the  grantees  is  properly  admissible,  to  enable  the  Jury  to  determine  thai 
light.    Id. 

t»  P088B8BION  OF  One  Joint  Tenant  d  in  Law  the  PoaaBsnoN  of  Boicb, 
hence  one  Joint  tenant  may  maintain  an  action  of  unlawful  detainer 
against  the  tenant  of  their  joint  grantor;  as  the  question  of  possession^ 
and  not  title,  is  in  Issue,  a  recoyery  by  him  would  inure  to  the  benefit  of 
both,  and  the  pendency  of  the  judgment  might  be  pleaded  ton  proceediBg 
by  the  other  for  the  same  cause.    Id. 

4^  In  AonoN  of  Unlawful  Dbtaineb  bt  One  Joint  Tenant,  it  la  proper 
to  Instnaot  the  jury,  that  if  they  belieye  the  defendant  waa  the  tenant  of 
B.»  and  B.  granted  the  premises  to  plaintiff  and  C,  and  that  if,  when 
plaintiff  informed  defendant  of  the  conyeyanoe,  and  that  he  waa  to  pay 
sent  to  him,  the  defendant  made  no  objection,  then  the  Jury  are  aathor- 
iaad  to  infer  that  defendant  thence  became  the  tenant  of  plaintifll  Id. 

iw  Ko  Demand  of  PoasEssioNis  Negesbabt  in  an  Action  of  Unlawful  Db- 
taineb, before  conunendng  suit.  A  disclaimer  of  the  relation  of  land* 
lord  and  tenant  Is  equlyalent  to  a  demand  and  refnsaL    Id. 

ib  Am  Action  of  Unlawful  Detainer  is  Itself  a  Demand  of  rnanrnniff, 
hot  If  the  defendant,  on  the  sendee  of  the  writ,  or  when  he  filea  hfii  plai^ 
cflbra  to  deliyer  up  possession,  he  might  be  entitlad  to  bia  ooali^  if  at 
prafisBa  damand  waa  made.    Id. 

See  Statute  of  LomAXiOEBK  4 

FOBFETTUBB. 
See  BaiLBOADfl^  4 

F0BOBB7. 
BaaKloonABLB  laaf bumb—il IE  1> 
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FRAUD. 

Bm  AanovinDrra  fob  BKNKnr  of  Creditobs,  4;  Deeds,  10, 11;  Eqoir;  Tt 
S;  SzaoDVOBs  aud  Admikistratobs,  3;  Fraudulent  Oohtbtabcbi 
Jury  afd  Jurors,  11;  Statute  or  LnoTATioifs,  i. 

FRAUDULENT  CONVEYANCES. 

1.  Out  of  Slaves  Mads  bt  Husband  to  ms  Chzldbxv  osa  not  be  sanflad 
by  the  wife  as  frandulent,  nnless  it  be  for  the  parpoee  of  secmiiig  support 
or  alimony  daring  the  coverture.    OcUnes  v.  (Tatnet,  42& 

8.  To  Prove  Indebtedness  of  Grantor  of  Voluntary  Conveyance  at  the 
time  of  its  execution,  his  notes  due  previous  to  that  time  are  admianUa 
in  evidence.     High  v.  Nelms,  103. 

S.  Voluntary  Conveyance  by  Father  to  Child  is  Void  as  to  Exisrum 
Creditors,  and  the  land  conveyed  may  be  sold  under  executioiia  against 
the  father,  even  though  previous  to  the  gift  the  child  had  made  valuable 
improvements  upon  it.    Id, 

i.  Voluntary  Conveyance,  Fraudulent  as  to  the  Grantor^  Crxditobs 
by  reason  of  his  embarrassed  condition  at  the  time  of  conveyncsb  csa 
not  be  upheld  because  made  in  pursuance  of  a  promiso  given  when  ilM 
grantor  was  unembarrassed.    Rucher  v.  AheU^  406b 

GARNISHMENT. 
See  Attachments,  1-6^ 

GIFTS. 

L  Verbal  Gm  of  Land  is  Wholly  Invalid^  and  vests  no  title»  legal  or 

equitable,  in  the  donee.    Hucher  v.  AbeU^  406. 
8.  One  Who  has  Gone  into  Possession  of  Laitd  under  a  verbal  gift»  and 

made  improvements  thereon,  is,  in  equity,  entitled  to  reimborsemont  lor 

such  improvements,  and  has  a  lien  on  the  land  therafor,  against  tht 

donor  and  his  creditors.    Id, 
S.  Amount  of  such  Lien  is  the  Value  of  the  Impbotbmbnts,  lees  areason- 

able  deduction  for  the  use  of  the  land.    Id. 

See  Dower,  8. 

GBANTS. 

A  Grant  from  the  State  is  Color  of  Title,  even  if  tlie  grant  should  bt 
void  for  irr^gulaiitiea.    Moody  v.  Fleming,  210l 

See  PuBUO  Lands. 

GVABANTY. 
See  Partnership,  1-8. 

GUABDIAN  AD  LTTEBl 
See  Infancy. 

GUARDIAN  AND  WASD. 

» 

QVIBDIANS  ARE  RESPONSIBLE  FOR  LoSS  OCCASIONED  BY  THXIB  KbOUOBNI 

or  want  of  discretion;  hence,  where  guardians  take  a  mortgage  on  pn^ 
erty  worth  three  thousand  five  hundred  doUars.  to  seeare  a  M>t  of  tw* 
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tiMMMUid  dollan  dae  their  ward,  and  upon  foredoeore  allow  U  in  Iw  aold 
aA  anetioii  for  fire  hundred  and  forty  dollan,  they  are  liable  to  their  wavA 
for  the  loaa.    McLean  et  Ux,  ▼.  Hoaea  etdL^M, 

See  BzaouTOBB  and  ADicnnBTBATOBa.  16L 

HANDWRTTINO. 
See  Etidinoe,  8^  i. 

HIGHWAYS. 

1.   BOAP  COMMiaSIONEBIl  IN  ADJUDICATING  UFON  THB  NlCOBBSITT  OF  A  itOAIH 

and  in  locating  and  making  aeseasmenta  for  the  same,  act  judicially. 
The  records  of  their  proceedings  and  judgments  are  entitled  to  the  same 
reepect  as  the  records  and  judgments  of  other  tribunals,  so  long  as  they 
act  within  their  jurisdiction,  and  can  not  be  attacked  collaterally.  Long' 
ftJUow  V.  Qtttnt&y,  526. 

9.  Cebtiobabi  is  ths  Propkb  Bsmsdt  to  review  the  legality  of  the  acts  of 
road  commissioners.    /</. 

Sb  DiSTiNonoN  BiTWKKN  JiTDiciAL  AND  MiKiBTBBiAL  AoTS  is,  that  the  formoT 
are  only  voidable  for  error,  while  the  latter  are  void,  if  not  done  in  strict 
pursuance  of  legal  authority.    Id, 

4b  Salb  ov  Land  bt  thx  Counit  Trvasurxb  tor  Kon-paturt  of  road  aa- 
sessments  is  not  void,  because  the  purchaser,  under  an  arrangement  with 
the  treasurer,  gave  him  his  promissory  note  for  a  portion  of  the  purchase 
price.    Id, 

0w  Omoi  TO  Show  that  Pubuo  Weltarb  dobs  not  Bbquibb  Widbnxno  of 
SntxBT  furnishes  no  ground  for  relief  by  the  interference  of  chancery  to 
prevent  the  collection  of  the  assessment,  as  by  the  act  of  1838,  c.  226, 
the  determination  of  that  question  is  exclusively  vested  in  the  mayor  and 
city  council  of  Baltimore,  and  their  judgment^  whether  right  or  wrong, 
is  no  aubject  for  revision  in  equity.    Mtih,  P,  Church  v.  BalUmont  6i0. 

C  Want  of  Notiob  in  Fact  of  Absxssment  for  WunansQ  Strbbt  fur- 
niahea  no  ground  for  relief  where  the  statutory  requirements  regarding 
notioe  have  been  regularly  oomplied  with;  in  such  a  case  the  law  imputes 
notice^  and  will  not  admit  testimony  to  disprove  it.    Id, 

T«  Gbanobrt  can  not  Intbbferb  to  Bblibvb  aoainst  Assbssmbnt  fob 
WzDENiNQ  Strbbt,  when  the  legislative  enactments  upon  the  subject 
have  provided  the  tribunal  and  means  of  redress  to  persons  aggrieved  by 
the  proceedings  of  the  commissionen,  and  delegates  no  such  power  to  a 
court  of  chancery.     Id, 

4.  Unbzbodted'  Licbnbb  to  Qpbn  HiaHWAT  HAa  No  Effigaot  to  establish 
the  existence  of  such  highway.     Ourtist  v.  JTbyf,  149. 

IL  Un  cm  Highway  for  Gambs  or  Sports  Dahobbous  to  travelen  reuderi 
the  parties  so  using  it  liable  for  all  damages  oocasioned  thereby.  Foa- 
lurg  V.  Moak^  613. 

Ml  Pbbsons  Platino  Ball  m  Hiohwat  abb  Liablb  as  Joint  TRBSPAsasBi 
for  an  injury  done  by  one  of  them  in  accidentally  striking  a  traTolev 
with  t&e  ball  in  the  oouise  of  the  game,  where  the  highway  is  ao  narrow 
aa  to  flMkathapbgring  of  such  gamea  there  dangerous  to  travelecB.     /dL 

Sm  GoBPORATioire»  lA,  16. 
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HOLIDAY& 

See  SUITDATB. 

HUSBAND  AND  WIF& 

8m  AMjnan^  OnamsTi  Down;  TRAxrvuvan  Oasvmnanmt  1| 

Women. 

IMPROVEMENTS. 

BovA  9nm  PubohabbbIb  Bioir  to  OoMPumAnov  for  bmmfmataM  la 
tqidty  on  oyietloii  by  panunoant  title,  diaeoBsed  hj  Nnan^  J.  J)m$k  ▼• 
8MM,270. 

See  BQUirrt  4t  Odtb,  2,  8;  Tbubxs  An>  TasamoKm,  IL 

INCUMBRANCES. 
See  CoYSNAura,  0^  7* 

INDIANS. 
See  PuBuo  hhxau 

INDICTMENTa 
See  CsiMiirAii  Law. 

INDORSEMENT. 
See  PABmrsBBBiv,  7;  Niootiabu  LrazBumnii  0^  7»  lit  UL 

INFANCY. 

Ctomn  wnXf  Pusumb  Mznobb  wibb  PBRaovAixr  nr  Comr  wImh  a  gwerdlM 
ad  Mem  wae  Appointed  for  them  "on  motiont'*  the  reoord  ao4  apeei^fiiif 
wlioee  motion.    Hcmntr  y.  8uUe  Bank^  866. 

INJUNCTIONS. 

1.  iBJUVonov  MAT  BB  Mai»  TO  Rbagh  thb  V bbxnib,  hb  lerigwiee  or  rspre- 
■entettvei,  wheze  the  vendee  In  n  contnct  of  aele  leeiete  the  pajnentd 
money  uipaid  and  reimbunement  of  money  paid.   CfremUe  ▼•  6Mwi^48l 

t.  Ibjunotion  Libb  to  Pbbvbnt  Thbbatbhbd  Aon  wMeh  woold 
to  n  pnblio  or  private  nniaanoe,  although  n  legal  xemedy  ezMi  bf  a 
inal  proeecatioo.    People  v.  C^  qfSt.  LcmU,  S9k 

INNa 
L  CoMMOV  Law  ov  Bvoiahd  in  Rbgabd  to  I jawi jtt  oo  !■»»■— w  k 

A  part  of  the  oommon  law  of  Kentncky»  ao  &r  aa  it  le  applieaUe  and  not 
inoonaiatent  with  oar  own  looal  Uwa  and  naagea.    Ki&lm  r.  EikUhnmit 

iie. 

t.  Ixbxbbpkb  IB  Fbdca  Fagib  Liablb  iob  All  Losbbb  that  happen  to  the 
goods  of  hia  gaeata  in  hia  inn;  bat  he  ia  not  liable  if  the  loaa  ia  oeaa- 
aioned  by  external  f<»ce  or  robbefy,  or  through  the  negUgMwe  of  the 
gneat.    Id. 

S.  LncxBBPBB  IB  OvB  Who  Makbb  It  hib  Bdbirbbb  to  BmBsanrlkAT* 
MLEBB  and  paasengera,  and  to  provide  lodgfa^  and  iinoaaBai  lea  lor 
and  their  attendanta.    Id. 
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ov  Oams-Homni  ok  Bqabdiko-housi  hat  OcNunoiuxur  Bm« 
teftfekn  witfaont  inonrriiig  tha  liAbOity  of  fta  imilDtepcr.    /d 

INSOLVENCY, 
flee  Bahkboftot  and  Ikboltbbot. 

INSTBUCnONa 

Bee  VtimaoBM  Bitbt  axb  U2ra.AWFUL  Dradtxb;  Jvsr  asd  Jubom^  0^  Iff 

Plkadino  AND  Pbaotioi^  14. 

INSUBANCE-FIfiE. 

L  IlVUBXD  GAV  NOT  BB  SXTBJEOTED  TO  A  SbOOND  EZAIOBATIQV,  Under  ft  OOII* 

ditkm  In  hla  policy  requiring  him  "  to  rabmit  to  aa  examination  by  the 
agent  or  attorney  of  the  company,  and  answer  all  qnestiona  relating  to 
the  lofls,"  if  he  has  already  been  once  examined,  although  at  sooh  prior 
examination  he  consented  to  be  examined  again.  Moore  v.  ProUcUom 
In$.  Co.^  514. 

%  Pouor  OT  Invubanox  on  a  Dry  Goods  Stobk,  which  prohibita  "  the  nae 
of  the  premiaes  for  carrying  on  or  exercialng  any  baaineaa  which  wee 
baaardons  or  extra  hazardous,  or  for  the  purpose  of  keeping  or  atoring 
gooda  of  that  character,"  ia  not  void  because  bales  of  cotton  were  kepi 
in  such  store,  aa  a  part  of  the  dry  goods  stock  in  trade,*  although  such 
articles  were  designated  in  the  policy  as  hazardous.    Id, 

IL  Ant  Incbxase  or  thb  Risk  bt  thb  Insubxd  during  the  period  coyered 
by  the  policy,  renders  the  same  void,  if  there  is  a  condition  to  thai 
e£fect  in  the  policy.    Id. 

4  FBXLDfiNABT  Proov  oiw  Loss,  Madx  BT  AN  Inbubbd  in  accordance  with 
the  conditions  of  his  policy,  is  admissible  in  evidence  on  the  queatioii  of 
the  amount  of  anoh  loss.    Id, 

See  Ck)BPOBATioNB,  4. 

INSURANCE— MABINK 

!•  Imbubanob  Companibs  hayb  Impubd  Poweb  to  Giyb  Cbxdit  Unt  pre- 
BDiums,  and  to  take  promissory  notes  in  payment.    MelnUre  v.  PrtsUm^ 
.821. 

%  Nxithbb  thb  Pathbnt  OB  thb  Pbbmium,  nob  thb  Rboxftion  ot  thb 
PoiJOT  by  the  insured,  are  prerequisites  to  a  contract  of  insurance;  such 
contract  is  completed,  when  there  is  an  assent  to  the  terms  of  it,  by  the 
parties,  upon  a  valuable  consideration.    Blanchard  v.  Waite^  474. 

S.  Pabt  Ownxb  ob  a  Vessel  has  No  Authoritt,  as  such,  to  procure  insur- 
ance for  the  other  owners.  If  he  does  so,  and  a  loss  ensues,  no  recovery 
oan  be  had,  unless  an  express  authority  to  make  the  insnranoe,  or  a  aub- 
.  sequent  ratification  is  shown.    Id» 

4.  OoMXBNOWO  Suit  to  Recoveb  fob  a  Loss,  and  giving  a  note  for  the  pie- 
mium,  is  a  sufficient  ratification  by  a  principal  of  a  contract  of  inaurance^ 
entered  into  by  an  unauthorized  agent.    Id. 

fk  WoBDS  "  Thbncb  "  ob  *'  From  "  in  Policies  or  Insuranob*  when  need  ia 
reference  to  the  intermediate  ports  of  a  voyage,  are  not  terms  of  exdu* 
sion,  and  the  policy  covers  the  vessel  while  stopping  at  any  of  the  intel^• 
ports  described  in  the  policy*    BradUy  v.  NcuhvUU  In$.  Co,,  46&. 


814  Index. 

t,  AisnraB  OF  Cljlvme  nr  Pouor  or  Iii)builakcb»  wfaioh  wm  unat  in  all  poB* 
eifls  in  the  Unitad  Statw,  and  certainly  in  the  New  Oriaaoa  polideB,  ttm 
not  restrict  the  liability  of  the  inaarer,  aa  aooording  to  the  ooniae  ol 
bnaineaa  the  company  is  bound  in  good  faith  to  famish  the  party  apply- 
ing for  insoianoe,  a  poli<qr  in  the  osnal  fonn  and  with  the  nsoal  clsnaeiL 
Id. 

7.  PoudXB  or  iNsusAiroi  abs  Babklt  Svbjiotbd  to  Gbitical  Oovsnoio* 
nON,  and  the  intent  is  regarded,  rather  than  any  grammatical  aoooiaey, 
in  the  nse  of  langnage.    Id. 

0.  DiLAT  TOR  Fvw  Days  at  Iktkbxxdiats  Port  is  not  a  Dxtiatiov  when 

it  was  for  the  purpose  of  obtaining  news  from  Mexioo,  with  which  ooon- 
tiy  we  were  then  at  war,  and  the  next  port  waa  on  the  Bio  Qiaads^ 
thoBi^  under  the  control  of  onr  troops.    Id. 

See  Bora  Fidr  Purghabbbs. 

JOINT  TENANCY, 
flee  F6R0ZBLR  Ektrt  and  Unlawful  Dxtaxnrr.  8, 4. 

JUDGMENTS. 

1.  Stats  Laws  hayr  No  Eztratxbritorial  Efirot,  and  no  state  oan  a- 

tend  its  process  beyond  its  territorial  limits,  to  subject  either  persons  or 
property  to  its  judicial  decisions.    Bearing  v.  Bank  qf  Charletion,  300l 

2.  States  or  the  Union  abb  Sovereign,  as  respects  the  power  of  one  to 

affect  the  citizens  of  another  by  its  judgments.    Id, 

S.  State  Courts  ^yb  Jurisdiction  or  Propertt  or  Foreigners  situate 
within  the  state,  to  subject  it  to  the  payment  of  debts,  but  not  so  aa  ts 
conclude  the  owner's  claim  thereto  by  a  judgment  or  decree  not  in  rem^ 
and  not  founded  on  voluntary  appearance.    Id. 

4.  Degree  against  Corporation  or  Sister  State  Founded  on  Publication 
or  Notice,  without  any  appearance  in  the  suit,  enjoining  such  corpora- 
tion from  prosecuting  its  claim  to  certain  stock  in  a  domestic  corporation, 
is  a  mere  nullity  and  does  not  affect  its  claim  to  such  stock.    Id, 

Ai  Dbcrbe  mat  be  Valid  ab  to  Resident  Detendants,  though  Void  as 
TO  Non-residents,  for  want  of  jurisdiction.  Thus,  a  decree  against  a 
domestic  corporation,  duly  served,  and  a  foreign  corporation,  served  only 
by  publication,  and  not  appearing,  requiring  the  domestic  corporation  ts 
transfer  to  the  plaintiff,  as  purchaser  under  a  former  stockholder,  certain 
ahares  of  its  stock,  claimed  also  by  the  foreign  corporation,  and  to  pay 
over  the  dividends,  and  enjoining  the  latter  corporation  from  prosecuting 
its  daim,  though  a  mere  nullity  between  the  comphdnant  and  the  foreign 
corporation,  Ib  valid  and  conclusive  as  respects  the  domestic  corporation, 
and  a  complete  protection  against  the  complainant  and  also  against  the 
foreign  corporation,  and  such  foreign  corporation  can  not  have  an  injunc- 
tion against  the  execution  of  the  decree  solely  on  the  ground  that  it  Is  a 
foreign  corporation  and  did  not  appear,  and  therefore  is  not  bound.    Id. 

IL  Judgment  against  Non-resident,  where  JuRisDicnoN  was  Obtained 
BT  Attachment  of  property  within  the  state,  and  the  record  shows  that 
notice  of  the  pendency  of  the  suit  was  afterwards  given  to  the  defend- 
ant  by  service  of  process  upon  him  without  the  state,  is  of  no  effect  out- 
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tide  the  ttefte,  anlMi  tha  reoord  diBclojes  an  eflbetoal  attechment.  Jhaer 
T.  Ck^ltif  687. 

9i  JuBOiiXNT  BiTWXBN  THX  Saxx  Pabtiss  tob  thb  Sami  Causs  gw  Aonow 
ifl  oondnnye;  the  exoeptioiia  are  where  the  first  action  is  not  oonipetent» 
where  the  plaintiff  has  mistaken  his  character,  or  where  the  jodgment  is 
given  for  faults  in  the  pleadings.    Agnew  v.  MeElroy,  772. 

ft  VLAiJsrnvw  Who  Bbikos  a  Sbconi)  Action  must  vot  Lbatx  It  to  nice 
inyestigation  to  see  whether  the  two  caases  of  action  are  the  same;  he 
onght  to  show  beyond  all  controversy  that  the  second  is  a  different  canse 
of  action  from  the  first  in  which  he  failed.    Id, 

9l  That  thk  Fobm  of  the  Action  is  Different  is  Immaterial;  if  the  canse 
of  the  action  be  the  same,  the  judgment  in  the  first  will  be  conclnsivef 
thus  a  judgment  in  trover  is  a  bar  to  an  action  of  cunimpsU  for  the  value 
of  the  same  goods.   Id, 

IOl  Plaintiff  Who  Brings  a  Second  Suit  is  not  Precluded  from  showing 
that  the  latter  suit  is  for  another  and  different  cause  of  action,  if  the  fact 
be  so.  If  the  defendant  plead  the  former  judgment  specifically,  the 
plaintiff  is  driven  to  take  issue  on  a  single  point  and  admit  or  deny  the 
judgment,  or  deny  that  it  was  for  the  same  cause  of  action.    Id, 

11.  Where  Defendant  Pleads  a  Judgment  against  Plaintiff  in  Another 
Suit  for  the  same  cause  of  action,  a  replication  by  plaintiff  which  does 
not  admit  the  judgment  and  deny  that  the  cause  of  action  was  the  same, 
hut  denies  "that  the  merits  of  the  present  suit  were  tried  and  deter- 
mined in  the  former  suit,'*  is  defeptive  in  both  form  and  substance.    Id, 

12.  No  Valid  Judgment  can  be  Kendered  against  a  Defendant  who  has 
not  had  notice,  either  actual  or  constructive.  Flint  River  Steamboat  Co, 
V.  Roberts,  178. 

18.  Judgment  Rendered  against  Party  without  NoncE,  actual  or  con- 
structive, is  void,  as  a  general  rule,  in  the  absence  of  any  positive  statute 
authorizing  it.    Flint  River  Steamboat  Co.  v.  Foster,  24d. 

14.  Statute  Authorizing  Summary  Judgments  without  Notice  against 
the  owners  of  steamboats,  upon  the  filing  of  affidavits  of  claims  for  serv- 
ioes,  where  no  discretion  is  vested  in  the  judge,  and  where  relief  after 
judgment  is  provided  for,  by  giving  the  party  an  opportunity  then  to  con- 
test the  claim,  is  vaUd.    Id, 

1&  Statute  will  not  be  Construed  to  Authorize  Judgment  without 
Notice,  if  the  language  is  doubtfuL   Id, 

16.  Judgment  Creditor  whose  Judgment  has  been  Satisfied  by  a  levy  on 
a  distinct  moiety  of  a  larger  tract  of  land  which  his  debtor  held  as  ten- 
ant in  common  vdth  another,  can  not  revive  such  judgment  until  he  has 
been  ejected  from  the  portion  of  the  common  estate  levied  on.  Oodwim- 
V.  Cfregg,  489. 

17*  Decree  in  rem  of  Admiralty  Court  is  Binding  on  all  the  world. 
WhUney  v.  Walsh,  590. 

18.  Decree  of  United  States  District  Court  Forfeiting  Goods  as  Smuc^ 
gled  without  payment  of  dnties,  after  due  notice  by  publication,  is  oon- 
elusive  evidence  in  an  action  by  a  purchaser  of  the  goods  from  the 
importer  to  recover  back  the  purchase  money,  that  such  goods  were- 
liable  to  seizure  when  imported  and  at  the  time  of  sale.    Id,    ■ 

19.  Where  Sheriff  Failed  at  One  Time  to  Do  his  Duty  and  Returned 
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ijr  SziooTiov  *^Monr  vov  Mads,"  the  lien  of  ifae  JndgBMul  vpoa 
Um  land  of  the  ezeeation  debtor  ie  not  waiyed,  if  there  mm  no  n^gUgenee 
en  the  pert  of  the  pUintifl^  or  interference  by  him  with  the  doe  eomt 
of  the  law.  The  failure  of  the  sherifT  to  lery  upon  the  land  made  hia 
liable,  bat  did  not  affect  the  judgment  Uen.    BankB  t.  Emna,  734. 

n  JuDomifT  WILL  NOT  Ofkbjltk  a8  A  LiXH  on  a  pre-emption  right.  Hat' 
rimgion  v.  Sharp,  865. 

SI.  Judomutt  Lixn  will  Attach  Oztlt  to  ak  Absoldtx  "Bbxatr,  or  »^raated 
interest  known  and  acknowledged  at  law.    Id. 

S2L  JunOMXlTT  GAK  »0T  0P£BATB  AB  A   LlBH   OV  LANDS  AOQUIRXD  SUBBS- 

qusnt  to  the  rendition  thereof,  except  by  levying  thereon.    Id, 

tt.  DOOTBINB  THAT  JuDOKENT  IS  SATISFIED  EYXN  WHXBX  THXHB  IS  A  Ml8Ar> 

PUOATION  of  the  money  made  on  execaiiona  by  the  sheriff,  applies  to 
cases  where  all  the  executions  were  levied  on  the  property  sold  and  the 
sale  took  place  under  all,  and  has  no  application  to  executions  not  actually 
levied.  Bank9  v.  £han»,  734. 
94.  It  IB  CoMPXTBNT  TO  Uboe  iob  thb  Fnar  Timb  on  thb  Ajwitiixkt  that 
the  record  of  a  judgment  has  not  been  established;  if  an  objection  goes 
merely  to  a  defect  in  an  exemplification  of  a  record,  it  should,  perhi^Si 
be  made  while  the  evidence  is  being  developed.     Lyon  v.  Boiling^  122. 

S8.  JUDOMBNTS  AND  THB  PkOCBEDINGS  IN  THB  CaUSB  IN  WhICH  ThBT  WBRB 

BxNDESED  can  only  be  proved  by  the  record  itself  or  by  certified  copiesf 
it  can  not  be  proved  by  the  testimony  of  a  witness  that  while  he  was 
derk  of  the  court,  certain  papen^  shown  to  him  were  issued  and  filed  by 
him,  and  he  believes  they  are  the  records  of  the  court;  and  of  anothsr 
witness  tliat  he  received  the  records  from  the  present  clerk  of  the  ooort 
as  the  records  of  the  suits  to  which  they  relate.    Id. 

t6.  Effbot  of  Payment  of  Judgment  before  a  Sale  is  Had  itndbr  It,  not 
decided;  but  whatever  the  rule  as  to  validity  of  the  sale,  the  lien  of  the 
judgment  is  discharged  by  the  payment  of  the  judgment,  and  even  if  the 
aale  is  valid,  it  would  extend  no  further  than  the  lien  of  the  exeontioD. 
Banks  v.  &xuis,  734. 

S7«  Ebboneous  Judgment  of  Court  of  General  Jurisdiction  is  voidftbie 
only,  but  not  void.     Ponder  v.  Moteley,  194. 

S8.  VERDicrr  Received  and  Judgment  Rendered  after  Term  of  court  has 
legally  terminated  are  void.    Davis  v.  Fish,  387. 

SOL  Judgment  Rendered  bt  a  Court  not  having  Juribdioeion  of  the  per^ 
son  of  the  defendant  or  subject-matter  of  the  suit,  is  void,  and  may  be  so 
treated  when  it  comes  in  question  collaterally.  Homer  v.  Doe  d.  State 
Bank,S56. 

lOi  Irregular  Judgment  not  Void. — Judgment  of  a  court  having  jurisdic- 
tion of  the  subject-matter  of  the  suit  and  of  the  person,  however  inegu- 
lar,  is  not  void,  and  not  impeachable  collaterally,  unless  it  may  be  for 
fraud.    Id. 

81.  JURXBDIOnON  OF  THE  PERSON  AND  OF  THE  SUBJBOT^lfATTEB  WILL  BB  PbB* 

8UMED  in  cases  of  domestic  judgments  of  courts  of  general  jurisdiotJoPt 
where  the  record  is  silent  and  the  contrary  not  proved.    Id. 

J8.  Judgment  of  Sister  State  has  Force  of  Domestio  Judgmbnt,  but  ii 
impeachable  for  fraud  or  want  of  jurisdiction.    Da/ois  v.  Smithy  270. 

JS.  Dbcreb  Whioh  Appears  to  hate  Done  Justice  between  the  parties  wiD 
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Bflvl  be  distarbed,  wbether  fhe  district  Judge  warn  f(gbt  or  not  in  tiie  lofgd 
pfflneiplee  wfaioh  he  applied  to  the  ease.    CVveey  v.  Cfummilngat  444. 

flee  OoMHTiTUTiONAL  Law,  1;  E!quit7,  7-10;  EsTATXS  or  Decedents,  4;  Bzs- 
ounoiKs,  4, 6, 20;  Ezxcutobs  and  ADMiin8TBAT0B8»  9;  Hiohwatb,  1,  6| 

JXTBIEDXOnoV;  JUBT  AND  JUBOBS;  MaBRTEP  WoICBN;   NsOUOBNOBt  2| 

FLBADiNa  AND  Pbaotiob,  4, 10;  Pbobatx  Coubt;  SimDATE;  Wxtnb88M»  % 

JUDICIAL  SALES. 
See  Adtebsb  Possession. 

JURISDICTION. 

1.  Ooinen  will  not  Tazb  Cognizance  or  Fictitious  Bura^  inetitated  meielf 
to  obtain  Judicial  opiniona  apon  pointa  of  law.    Brew9ngton  v.  Xotee,  Ml. 

t,  JXTBISDICTION  OF  StATB  CoUBTS  IS  LIMITED  BT  StATB  LiNBS.       Swer  Y. 

Coffin,  587. 
S.  Coubt  can  not  Extend  Jubisdiotion  ovbb  Citizbns  of  Othkb  Stai»» 
by  a  rale  of  practice,  aa  to  service  of  procees.  DtaHmg  ▼.  Bank<^Chcuie»' 
ton,  300. 

4.  FOBMAL  AND  NOMINAL  ATTACHMENT  OF  PBOPEBTT  OF  NON-BBSIDXNT,  if 

not  sufficient  to  give  a  state  conrt  jurisdiction  to  render  a  judgment 
against  such  non-resident  which  will  be  enforced  in  another  state.  3w9t 
V.  Coffin,  687. 
A.  BxTUBN  OF  Attachment,  aoainst  Non-bbsident,  of  Abticles  "  Set  Ou^ 
by  plaintiff  as  the  defendant's  property,  there  being  no  other  evidence 
than  the  retom  that  they  were  his  property,  and  the  articles  being  of 
small  value,  is  not  sufficient  to  give  the  court  jurisdiction  to  render  a 
Judgment  enforceable  outside  the  state.    Id, 

4L  JUBISDICTION  OF  JUSTICE  TO  EnTEB  JUDGMENT  BT  CONFESSION  is  not  shoWB 

where  from  the  record  it  does  not  appear  that  suit  was  commenced  by 
the  plaintiff  against  the  defendants,  or  that  the  defendants  voluntarily 
appeared  before  the  justice,  or  that  he  ever  saw  them,  or  that  any  writ- 
ten confession  signed  by  the  defendants  in  the  presence  of  the  justice,  or 
of  one  or  more  competent  witnesses,  was  before  him;  nor  what  the  cause  of 
action  was  upon  which  judgment  was  rendered.    Spear  v.  Carter,  688. 

7*  Nothing  is  Pbbsumsd  in  Favob  of  Jubisdiotion  of  a  justice  of  the 
peace;  it  must  be  affirmatively  shown.    Id, 

8L  Jubisdiction  of  Justice  to  Render  Judgment  upon  Confession  must 
expressly  appear,  and  that,  too,  clearly  and  affirmatively,  before  faith 
and  credit  can  be  given  to  his  acts.    Id, 

9l  Confession  of  Judgment  in  Wbitino  signed  by  the  parties  does  not  make 
out  a  jM-ima/cicie  case  of  jurisdiction  of  the  Justice  to  enter  judgment  by 
confession.    Id, 

10,  Consent  of  tub  Pabxies  will  not  Confbb  Jubisdiotion  upon  a  justioa 
d  the  peace,  particularly  as  to  the  subject-matter  to  be  determined;  and 
where  Jurisdiction  is  unqualifiedly  withheld  by  statute,  even  consent  or 
Hie  confession  of  a  judgment  will  not  render  the  proceedings  vaUd, 
though  it  would  take  away  a  mere  error;  consequently  a  Justice  can 
rsnder  judgment  by  confession  only  in  those  cases  he  has  jurisdiotion 
to  try.    Id, 

IL  I>EFmn>ANT  BT  Pleading  in  Bab  of  Axmov  Admits  Legal  Notiob  oI 

Am.  Dao.  Vol.  XLVni— 02 
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IIm  iatlifeotiim  of  ilM  folii  aiid  alio  tiM  jmMiotkm  of  tiha  o^ 
partiot  to  iho  action,  and  orer  the  aabjoet-matter.  Pcmderr.  Momlqf,  IM. 
IS.  Bu£BraATWHXRBTHXBBiBKo]>BinJBBEEtotlieJiixiadiotioooftlMeoait 
bdoir,  it  ia  too  late  to  raiae  the  objeotioii  on  the  appeal,  i^ppliea  only  to 
oaaea  of  oonooRent  juriadiotioo,  and  haa  no  place  where  there  ia  an  entire 
want  of  joriadiotion  of  the  aabjeot-matter.    Orte»  ▼.  OreigkUmt  742. 

laa  CoBPOKATioiia,  17;  EQumr,  1;  Bxiodtobs  axd  AmuxumLASOBSt  2; 

FOBOIBU  ErTBT  AlTD  Un^AWVCL  DlTAIirXR;  JUDOMXRTB^  4;  LiBlIB,  1, 2; 

Qmcun  ahd  OnxoBBSy  2. 

JURY  AND  JUROBa 

L  CoHiRiTUTioirAL  Pftovmoini  PBmBTXvo  Right  ofTbialbt  Jubt,  apply 
more  particnlarly  to  criminal  caaea.  FthU  Riiver  JSteamboiU  Co.  t.  Fodett 
248. 

ti   PBOYinON  TBAT  TbIAL  BT  JuBT  "  AB  HXBETOffOBB  USBD  SHALL  RBfAD 

ImnoLATi,''  in  the  (Seoigia  oonatitntton  appliea  to  that  right  aa  it  es- 
iated  in  1798,  and  doea  not  require  a  jniy  trial  in  all  caaea.    Id, 

t,  JuBT  Tbial  mat  be  Waivbd,  being  a  mere  conatitntional  privilege.    Id, 

4b  Act  Authobiziho  Judomxht  withoot  Imtbbvrwtiob  of  Jubt  ia  not 
therefore  nnconatitntional,  eepecially  if  it  ultimately  goaranteea  thai 
right,  aa  in  the  Georgia  ateamboat  lien  law  of  1841.    Id, 

&  Statdtb  Hajcpkbiho  Riobt  or  Tbial  bt  Jubt  with  RisTBicnoirB  whidi 
do  not  auiouut  to  a  denial  of  that  right,  directly  or  indirectly,  ia  not  un- 
conatitntional,  aa  in  the  case  of  a  statute  requiring  defendanta  in  certain 
daaam  of  cases  to  pay  what  they  admit  to  be  due,  and  to  give  aeonrity, 
etc,  before  obtaining  a  jury  trial    Id, 

C  ficATUTB  Which  Authobizes  Rendition  of  JuDOMBNTwrrHoin  a  Jubt 
contravenea  the  provision  of  the  conatitntion  of  Florida,  that  "the  right 
of  trial  by  Jury  shall  forever  remain  inviolate,**  and  is,  therefore^  void. 
FtkU  Rher  Steamboat  Co.  v.  SobertM,  178. 

T.  Statute  of  Januabt  4,  1847,  Authobizino  Ooubt  to  Render  Judg- 
MBNT  without  a  jury,  but  upon  the  affidavit  of  the  plaintiff  alone,  and 
without  notice  to  the  defendant,  ia  unconatitntional,  null,  and  void.    Id, 

C  Decision  of  all  Questions  of  Fact  should  be  Levt  to  the  Jubt,  and 
the  court  should,  when  so  requested,  correct  any  miaatatement  of  law 
made  by  counael  in  argument  before  the  jury,    ^utea  t.  Hildebrand^  416. 

iL  Oaths  of  Jubobs  that  thet  Mibundebstood  the  Instbuctions  of  the 
Ck>UBT  may  be  received  in  support  of  an  affidavit  setting  forth  that  fact 
Pochard  v.  UnUed  States,  376. 

10.  That  the  Jubobs  Misundbbstood  the  Instructions  of  the  Coubt  ia 
aufficient  ground  for  setting  aside  the  verdict  and  granting  a  new  triaL 
Id. 

11.  Fact  that  the  Vrkdict  of  a  Jubt  was  fob  a  Less  Sum  than  the  esti- 
mation  of  the  loss  made  by  the  insured,  is  not  such  evidence  of  frand  on 
the  part  of  the  latter,  as  to  warrant  setting  aside  the  verdict  Moore  v. 
Protection  Ins,  Co,,  514. 

Bee  Common  Cabriers,  1;  Criminal  Law,  21;  Eyidenoe,  1;  JudomintBi 
28;  New  Trial;  Pleading  and  Practice,  14;  Replevin,  3;  Sundatb. 

JUSTICES  OF  THE  PEACE. 
8ia  Assumpsit;  Forcible  Entrt  and  Unlawful  Detaineb;  JuBiBDRmoi. 
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LANDLOBD  AND  TENANT. 

If  ■  «or  Ammmrfl  vob  a  Tskaxt  Who  8ns  up  Ko  Tbu  Io  ditpsli 
fell  Indkid'i  title.    8im$  y.  Olazaier,  120. 

Bae  Lana^  6;  Siatuts  of  LofiiAtn»%  IL 

LARCENY. 
Im  Cbdoval  liAWy  2L 

LATERAL  SUPPORT. 
Bae  EAJOEMiinRi,  Mk 

SeeLoNBy  6L 

LEGACIES. 
SeeWnxB. 

LEGISLATURE. 
Im  €cmgmmoKAL  Law;  Mabbiagi  and  Ditomi,  !» 2|  T*^^— ^i 

LEVY. 
See  EzxounoNS,  6-0. 

LEX  DOMIdLIL 
See  Wills,  L 

LICENSES. 
See  CoBPOBATioNs,  15,  16;  Hiohwatb»  S. 

UENS. 

L  PABnnSnpuLATDroMoDBBTWHioB  AMouvnoBBALmoikthelind 
ihaD  be  Moertftined,  e  court  of  equity  hag  no  Juiiediotiofi  to  compel  the 
partiee  to  adopt  any  other  mode.    Emery  ▼.  (MnffSf  680. 

IL  Bquitt  has  JxTBiSDionoN  TO  Ekvobcx  a  Buildxb'b  ob  Mbchakio^  Lmr 
nnder  the  act  of  1834.  It  ia  not  neoeesary  that  sach  jnriadlotion  ahoald 
be  speoifioally  conferred  by  the  statute;  it  ii  safficient  that  the  statate 
onatea  the  eqnitable  right,  and  that  such  jurisdiction  is  not  prohibited 
by  it.    Montandon  v.  Deas^  84. 

8l  Mbghakio*^  ob  Buildeb's  Likn  is  kot  Rkatrictbd  to  oases  where  the 
party  for  whom  the  boilding  was  erected  owns  the  legsl  title  to  the 
land,  bat  embraces  any  interest  which  conld  pass  by  mortgage.    Id, 

i.  AoTB  Cbxatiko  Mbohanics'  and  Buildxbb'  Lnure  should  be  libeimlly  oon- 
stmed.    Id» 

5.  It  IB  NOT  Nboxssabt  that  thx  Land  should  bb  Dbbcbibbd  In  the  boild- 

ing contract  in  order  to  create  the  lien  upon  it.    Id, 

6.  Lien.— Lease  Executed  afteb  Lessee  has  Gonb  into  Pobbibbion  nnder 

an  agreement  to  lease,  and  after  a  contract  for  a  bnilding  to  be  waotsd 
has  been  made,  will,  in  equity,  relate  to  the  time  of  the  exeotttftott  ol  the 
oootract  so  that  the  builder's  lien  may  attach.    Id, 
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y.  BcxLDia's  lav  n  nov  Wmited  hy  ilM  ttKd  ifaii  li»o  oHi^iial  coolnM*  bn 

been  changed  in  imall  puticalan  by  mntiud  oonaent  and  tiw  tima  for 

oompleting  it  extended.    JcL 
••  Onnvo  Of  Kotbs  ahd  Extension  of  Tna  ov  PAnuDrr  on  the  aettlenMBl 

of  a  building  oontraot,  will  not  avoid  the  bnUder^a  lien«  nnleai  each  «■■ 

the  clear  intention  of  the  paitiea.    IcU 
IL  Builde&'b  htxs  IS  Paramouht  to  ak  Assiokmiht  bt  thi  LnoraBv  mb- 

•eqnent  to  the  completion  of  the  building  and  the  xecording  of  the  bnikU 

ing  contract.    Jd. 
IOl  Vxvdob's  Luk  is  not  Waitxd  by  Fact  that  Hb  Takbb  a  Notb  lor  tin 

parohaae  money  with  the  privilege  of  allowing  the  vendee  to  pej  H  ia 

leather.    Ploumum  v.  Biddle^  92. 
11.  Vbhdob's  Libh  is  vot  Waivxd  by  the  fact  thai  he  transfera  aa  eoHatefil 

aeonrity  for  another  debt  a  note  which  he  baa  taken  for  the  pmohaae 

money.    IcL 
1%  VxvDOB^s  Lixff  OAK  HOT  bb  BHiOBaED  in  a  biU  brought  by  himeelf  to  tlie 

nae  of  the  amignfwa  of  a  note  taken  for  the  parohaae  money,  and  aaaigned 

to  them  as  collateral  aeonrity  for  another  debt.    They  ahonld  be  made 

parties  to  the  bilL    Id. 

Bm  Bailmbbtbi  OovsmronoirAi.  Law,  6)  Gms^  2, 3;  Jxjwaaam^  19-S2| 

VbNDOB  AMD  VXKDBB,  4. 

LIS  PENDENS. 

Ln  Pbndbbs  is  Kotiob  to  All  Pbbsomb,  at  least  within  the  jnriadictioa 
of  the  state,  of  the  matters  litigated,  and  will  prevent  a  third  penoB 
from  acquiring  an  interest  by  purchase,  which  can  afibot  the  plaintiff^ 
rights.    P<noeU  v.  WiUiami,  105. 

MANDAMUS. 

L  Wbit  or  Mandamus  is  a  Pbbrooativb  Wbit,  and  does  not  iame  aa  mere 
matter  of  right;  but  where  a  person  holds  a  dear  legal  right  under  the 
laws  of  the  state,  with  no  other  remedy  to  enforce  it,  the  court  could  not 
refuse  the  ¥rrit,  for  the  law  and  the  right  are  imperative  upon  it.  Mdodp 
T.  Fleming^  210. 

&  Pbogbbdino  by  Maitdajius  is  in  thx  Natubb  ov  a  Suit,  to  which  the 
state  is  not  a  party,  although  brought  in  the  name  of  the  state.    Id, 

mabbiage  and  DIVOBCE. 

L  Lboiblativb  Diyobob,  Obtainbd  dubino  Pendbnot  ov  Suit  vob  Au« 
MONT,  can  not  deprive  the  court  having  lawful  posaeesion  of  the  case  and 
Jurisdiction  to  ascertain  and  enforce  the  right,  of  its  lawful  power  to  as- 
eertain  and  enforce  it  according  to  the  laws  by  which  it  was  created  and 
sustained.    Cfamea  v.  OcUneSt  425. 

&  LaaiBLATUBB  GAN  NOT,  BT  SPECIAL  AOT  OV  DlVOBOB,  GhANGB  BiGBT  of 

private  property  from  one  person  to  another  without  oompensatioii* 
where  the  divorce  is  sought  by  one  of  the  parties  against  the  conient  of 
the  other,  with  the  purpose  or  effect  of  operating  upon  the  rights  ol 
property  incident  to  the  marriage  relation.  So  far  as  the  rights  of  prop- 
erty are  involved,  such  an  act  is  inoperative,  and  can  not  deprive  the 
wife  of  her  interest  in  the  estate  of  her  husband,  as  it  would  have  ex« 
ftrtsd  had  there  been  no  divorce.    Id, 
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H  BlOBT  10  AUMOHT  CSIA8I8  OV  DXATK  OV  HtoBAXD,  Slid  CUk  DOl  ftftOT- 

wardi  be  svailably  aflwrted,  nnleis  it  hag  been  before  aaoertained  ancl 

fboBd  by  decree.    Id, 
4»  Mabbiaqi  BxrwsBN  A  Whiti  ICan  AMD  A  WoMAV  ov  Pabt  Indiav 

Bu>op,  is  not  inhibited  by  the  kwe  of  Alabema,  and  such  marriage  fai 

lawfaL     WeU$  v.  Thompson,  70. 
ii  BmoYAL  BT  A  Whitx  Man  aud  ms  Indian  Wm  to  Indian  teiritory^ 

does  not  ip»ofaeto  destroy  their  relatioiL    Id. 
i.  Abandokbcext  or  Husbaio)  bt  Indian  Wm,  nnsanotloned  by  dhorae^ 

does  not  dissolve  the  marriage.    Id. 

See  Cbiminal  Law,  8- 

MAKRTKD  WOMEN. 

Wm'to  Bbpabatb  Estatb  is  Liablb  in  Egumr  for  payment  of  Jndgmeiiti 
against  her  hnsbsnd  on  notes  given  by  him  for  materials  and  merohaa* 
diss  used  for  her  maintenanoe  and  support  and  for  the  benefit  of  her  ea- 
tate,  where  he  is  insolvent,  and  executions  issued  on  such  Jndgmenti 
have  been  returned  unsatisfied.    8mUh*B  Adm'n  v.  Poffthnmf  176, 

MABSHAUNG  OF  ASSEI& 
Bee  Bbcaxm  or  Digedbntb,  4-7;  Exboutobs  and  ADMnmcBAiiQiMib  17* 

MASTER  AND  SERVANT. 

ICaskd  oan  not  Maintain  an  Aotion  roB  Bbahno  hu  Sbbtant  bbI— 
ha  thereby  has  lost  the  services  of  snoh  servsnl    DemtU  v.  OlaH^  07U 

MECHANICS'  UENS. 
See  LiBHB»2-0. 

MILLS. 
See  Statittb  or  Fbauss. 

BilSTAEE. 
Sea  Bquitt,  8»  0;  TanPAflSi  8. 

MORTQAQES. 

1  MoisaAOB  Vaas  Exboutbd  and Rboobdkd  iMprima/aek  entlKlad  tote 
pestered  over  a  subsequent  mortgage,  unless  for  some  reason  the  prior 
Biortgage  is  fraudulent  and  void  as  to  the  subsequent  mortg^^  Old* 
haMgh  V.  Jlnerly,  57ft. 

ti  Fbzob  SzBOunoN  or  Mobsoaob  dobs  not  Giyb  It  Pbehouinoi;  bat  fai 
order  to  be  entitled  to  a  preference  it  must  be  first  recorded.    Id. 

t,  Aixiobd  Aqbbbmbnt  to  Ezboutb  a  Mobtoaob  on  a  certain  day  is  one  of 
which  a  court  of  obancery  can  take  no  notice,  and  can  not  regard  as  psr- 
temed,  so  as  to  give  it  preference  over  prior  mortgage,  when  the  pronlsa 
is  contradicted  by  the  mortgagor,  and  there  is  no  written  evidence  of  it. 
Id. 

i.  BBorrAiJi  IN  A  Subsbquxntlt  Exboutbd  Mobtoaob  can  not  prejudice  the 
righto  of  a  mortgagee  acquired  before  its  execution.    Id. 

lb  SxrBSiQVBNT  Mobtoaobb  LosBa  BIS  Equttt,  if  he  ever  had  any,  against  a 
prior  mortgagee,  where,  wit)|  ^^lOtr^edge  of  the  prior  mortgage,  he  pays 


822  Index. 

bk  money,  although  ho  does  not  appear  to  have  been  under  any  kyi 
obligation  to  pay  it,  and  delays  for  over  two  yean  in  eomplaining  of  the 
prior  mortgage  and  making  hia  equity  known.    Id, 

%.   SXTBOQUIHT  MOMOAOSB  OUT  KOT  InSSIT  THAT  PRI0&  MOKIOJUnB  ahoold 

nave  forborne  to  take  a  mortgage,  becanae  of  a  known  pramiae  or  mder- 
taking  between  the  sabaequent  mortgagee  and  the  mortgagor  to  ezeoata 
a  mortgage  prior  in  date  to  the  first  mortgage,  when  the  agiueuiant  eoold 
be  enforced  by  neither.    Id, 

?•  Mqbtg AOB  IS  Void  as  a  Wholb  when  given  partly  to  aeeoie  a  pre-eodtting 
debt,  and  partly  to  secure  future  indebtedness,  if,  aa  to  the  pre-eodatiiig 
debt,  it  is  an  unlawful  preference  under  the  statute  reUiting  to  insol^Bnta. 
Dtnny  v.  Dana,  655. 

8.  WmcTHEB  AN  Instbumemt  is  a  Mobtoaqb  or  a  Dxbd  ov  T&ubt,  is  de- 
termined from  ascertaining  the  real  intention  of  the  parties  as  expreawd 
in  the  writing.    Eeeee  v.  Alien,  336. 

•.  Bill  to  Forxclosk  Mobtoagk  should  m  DimrnwED  wirnoirr  Pnuumci 
where  the  amount  of  the  mortgage  was  ascertained  by  arbitration  and 
the  award  was  Toid  for  misoonduct  of  the  arbitrators,  but  without  the 
instance  or  procurement  of  the  complainants.    Emery  t,  Owingt,  580. 

.10.  KoTiOK  TO  Quit  to  Mobtoaoor  ik  Possbssioit  is  not  NBonsART  in  eject- 
ment after  breach  of  condition^  as  the  mortgagee  may  then  consider  tfa« 
mortgagor  a  tenant  by  sufierance.    Chapman  v.  OkuaeU,  41. 

Jl*  ht  Action  to  Bedbxm,  bt  Mobtoaoob,  thb  Mobtoaoxb  8houu>  bb 
Chabokd  with  the  rent  of  the  laud  only  from  the  time  he  was  let  inta 
the  occupancy  of  the  premises,  and  interest  must  not  be  charged  upon 
the  rents  from  the  end  of  the  year  when  they  accrued;  but  the  rents 
ahonld  be  first  applied  at  the  end  of  each  year  to  extinguish  the  interest 
for  that  year;  and  if  a  balance  of  rent  remains,  it  should  be  applied  pro 
tanto  to  the  payment  of  the  principal.    PoweU  ▼.  WUUamM,  105. 

12.  MoBTGAGBB  RxFusiNO  TO  Allow  A  REDEMPTION,  and  ejecting  the  mort- 
gagor from  possession,  must  account  not  only  for  the  rents,  but  for  the 
damagea  and  costs  recovered  in  the  ejectment  suit^  and  for  what  the  mort- 
gagor would  hare  realized  from  the  crop  growing  on  the  prenusee  at  tha 
time  of  the  ouster,  less  the  probable  coat  of  cultivation,  eta    Id, 

lib  MOBTOAOBB  CAN  NOT  EXTINGUISH  THE  M0BTGA00R*S  EqUITT  OV  RbDKMF- 

noN  by  a  sale  under  execution  at  law,  upon  a  judgment  obtained  upon 
the  mortgage  debt,  although  the  possession  has  been  recovered  by  action 
at  law;  but  the  mortgagor  may  file  his  bill  to  redeem.    Id, 

Banbbdtot  and  Insolvenot;  Estoppel,  1;  Guabdiab  and  Wabdi 
Tbespass,  6;  Vendob  and  Vendbb,  4^ 

MOTIONS. 
8m  Cbdonal  Law,  1;  Pleading  and  Fbaohoi^  Iti 

MUKIOIPAL  COBFORATIONa 
Bee  Ck)BFOBATiON8, 11-17. 

NAVIGABLE  STBEAliS. 
See  Watebooubbis,  ft. 
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NEGUOENCB. 

L  Damaomb  AOAZNm  AK  OmcxB  fOB  Nbolict  ov  Dutt  on  memo  prooets 

are  estimated  by  the  injury  tnstained,  and  not  by  the  amount  of  the 

debt.     Kirktey  v.  Pryor,  47. 
ti  Ibnc — ^The  judgment  in  a  salt  against  the  debtor  ie  prima/aeie  evidenee 

of  the  measure  of  the  injury  sustained,  without  producing  the  note  on 

which  the  judgment  was  recovered.    Id, 
t»  Ih  MmoATioN  OF  Damages  fob  Nbglect  of  Dutt,  the  officer  may  proT« 

any  facts  which  show  that  the  creditor  has  not  suffered.     IcL 

4i  SUBOEON  18  NOT  LlABLB  FOB  A  WaNT  OF  THB  HIGHEST  DeGBEX  OF  SXIU^ 

but  only  for  the  want  of  ordinary  skill,  care,  or  judgment.    Howard  t« 
Orover,  478. 

Im  AonoNS;  Cobfobatioks,  11;  Guabdiak  Ain>  Wabd;  Inhb,  2;  Ksoo* 

tiablb  iNSTBUHXinn,  13. 

NEGOTIABLE  INSTRUMENTS. 

L  FlIOMISB  OF  FOBBXABANCX  TO  SXTX  ThIBD  PsBSOK  FOB  CXBXAIN  TdOI  n 

CoNSiDXBATiON  Sufficient  to  support  a  note.    Jemdmm  v.  Stqford,  094. 

ti  BuBDBXT  OF  Pboving  Failubx  OF  CoKSiDXBATioN  OF  NoTB  is  on  the  maker. 
Hence,  where  the  consideration  was  a  promise  to  forbear  to  sue  a  third 
person  for  a  limited  time,  the  maker,  relying  on  failure  of  considera- 
tion, must  show  a  suit  brought  against  such  third  person  within  the 
time.    Id, 

t»  NoTS  Made  upon  Legal  and  Sufficixmt  Considebation  dobs  not  Bi- 
OOMX  Illegal  by  being  afterwards  used  for  an  illegal  purpose.  8mUk  t. 
CassUyt^20, 

4.  Bills  and  Notes  Lose  thxib  Negotiable  Chabaoteb  aftbb  PAT]fBiiT« 
as  respects  the  original  parties,  but  a  party  who  shall  knowingly  negotiate 
a  bill  or  note  after  payment,  binds  himself,  and  the  indorsee  may  recover 
of  him  the  amount  of  the  note  or  bilL    Mabry  v.  Matheny,  753. 

&  Assignment  of  a  pBOiossoBr  Note,  as  Alleged  in  the  declaration,  is 
admitted,  unless  the  same  is  denied  by  a  veiified  plea,  in  aocordanoe  with 
the  revised  statutes,  a  83,  sec.  58.    McIiUirt  t.  Preston,  321. 

0.  Indobsehent  bt  the  Sbgbbtabt,  in  his  Official  CAPAcrrr,  of  a  promis- 
sory note  payable  to  the  Ocean  Insurance  Company,  is  sufficient  to  pass 
the  legal  title  to  such  note,  snd  authorises  the  holder  thereof  to  fill  it  up 
so  as  to  show  the  assignment  to  have  been  made  for  and  on  behalf  of 
the  company.    Id, 

T«  One  Who  Makes  ob  Indobses  a  Note,  to  be  Used  in  a  Pabticulab  Wat, 
takes  the  risk  of  its  being  used  in  another  way  or  for  another  purpose^ 
and  is  answerable  thereon  to  any  bona  fidt  holder  into  whose  hands  il 
may  come.    SweeUer  y.  Frtneht  666. 

8b  BuuBTHAT  Payment  bt  Dbawbb  Admits  Genuineness  of  Dbawxb's  Sio- 
VATUBB,  and  that  the  drawee  is  legally  estopped  from  disputing  it,  Is,  in 
a  qualified  sense,  tme;  and  the  holder,  it  seems,  is  permitted  to  profit  by 
the  accidental  payment,  though  the  drawer's  name  be  foiged,  when  there 
has  been  an  interval  between  payment  and  notice  to  him  of  the  lorgeiXt 
and  his  situaticm  has  been  altered  to  his  prejudice,  either  in  foot  or  fas 
legU  presumption.    MeGall  v.  C7o'*"*'V*  ^^ 

ll  AooiPTANaiOFBiLLmNOT  Ap|08SiONOFPATBB'sSiQHATUBB;andtf  sns^ 
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upon  his  aooeptanoe,  the  aoceptor  hM  %  right  to  inaist  npon  proof  ni  Hm 
payee's  signature.    Id, 

10.  Bona  Fids  Holdsb  or  Bill  Patablb  to  Ficnnona  PxBaoira,  ignorant  ol 
the  facts,  may  reoover  against  an  aooeptor  wlio  knew  thai  the  pajee  «■■ 
a  fictitioiis  person;  but  an  aooeptanoe,  without  knowledge  by  the  aooeptor 
of  the  fiotitions  oharaoter  of  the  bill,  would  give  no  remedy,  and  be  com- 
pletely void.    Id. 

IL  Indobsbes  or  Patsss  or  Dbait  abs  Bboabdsd  ab  BsPRnBnTiNo,  at  least, 
if  not  warranting,  that  the  persons  named  as  payees  negotiated  tba  dialt^ 
and  that  their  indorsement  was  genuine  and  true,  from  their  indonement 
of  the  draft  and  presentation  of  it  for  payment.    Id, 

IS.  MoNXT  Paib  on  Dratt  wbkbb  Drawee's  Aim  Patxb's  Namxs  wxbb 
FoBOXD  may  be  recovered  back  by  drawee  from  an  indoreee  to  whom  it 
was  paid,  on  his  indorsement  and  presentation  of  it  for  payment,  there 
having  been  no  delay  in  discovering  and  giving  notice  of  the  fraud,  and 
demanding  the  return  of  the  money.    Id. 

1S»  HoLDKK  or  Chiok  Prkviouslt  Lost,  and  Patablx  to  Bxabxb,  is  en- 
titled to  recover  from  the  drawer,  where  it  was  received  in  the  usual  oomae 
of  busincBsand  in  payment  for  merchandise  bought  at  the  time,  when  the 
general  custom  was  to  receive  checks  for  merchandise,  and  it  waa  oaly 
offered  as  an  alternative  after  the  bills  of  western  banks  were  refused  In 
payment  In  such  a  case  no  negligence  baa  been  disclosed  from  wldoli 
bad  faith  can  be  inferred,  and  the  holder  is  entitled  to  be  protected, 
though  the  check  may  have  been  lost  or  stolen.    Monk  v.  SmaU^  452. 

14b  Koncs  Of  Pbotxst  roa  Kon-pathbnt  must  be  Oivxn  to  a  drawer,  who 
has  funds  in  the  drawee's  hands  at  the  maturity  of  the  bill,  even  if  the 
funds  be  insufficient  to  cover  the  bilL    LcteoBCe  v.  Harper,  449. 

1&  To  Beubvb  Holder  ntoM  Kbobssitt  or  Oiyiho  Nonoi  or  PBomr  for 
non-payment,  in  such  a  case,  something  equivalent  to  an  express  agree* 
ment  to  waive  notice  is  required;  it  is  not  enough  to  show  that  in  its  in* 
oeption,  the  bill  was  accepted  for  the  accommodation  of  the  drawer,    /d. 

lib  Holder  Suino  upon  One  Part  or  a  Bill  Drawn  in  a  Set  or  Two  Pabsb^ 
need  not  account  for  the  other  set;  it  devolves  upon  the  defendant  to 
show  any  ground  of  defense  which  he  may  haTS  on  account  of  such  other 
set.    Hcmard  v.  ShelUm,  129. 

17.  Alleoation  that  a  Kotart  *'at.  Era,  AiDRsaAXD,"  Mads  Dnjosn 
Search  and  Inquirt  for  the  "said  acceptor,  0.  B.,  Esq.,"  Is  a  sufficisnt 
allegation  that  the  search,  etc,  was  made  at  Mobile,  it  having  been  pra> 
viously  aUeged  that  the  bill  was  directed  to  *'a  K,  Esq.,  at  Mobile,  and 
by  him  accepted."    Id, 

Alteration  or  Inbtrumentv;   AiXAGHiaDm,  1;   Bona  Tna  Pit»> 
OHASSRs;  Ck>RP0RATi0N8,  5>7,  9;  Estates  or  Dsobdbntb,  5, 6}  Faaf- 


NEW  TRIAL. 

L  New  Trial— It  the  Findino  or  the  Jury  be  Glbablt  AOAnrar  Bn« 
DENOB,  or  manifestly  without  evidence,  the  court  has  no  discretion,  but 
is  bound  in  law  to  grant  a  new  triaL    ffaU  y.  Po^  235. 

%  SuFRBMB  Court  will  Grant  a  New  Trial  atter  It  has  been  Divibd 
by  the  lower  court  only  in  extreme  cases,  that  are  strong  and  unequir 
ooal,  or  of  gross  injustice,  or  where  there  was  no  evidence,  or  the  veidiol 
Is  palpably  contrary  to  the  evidence,    /d. 
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ti  Iv  n  vov  SiTifiamiT  Obouhb  vob  Nsw  Tbial  ihatthe  Terdiot  ii  agidiiil 
tlie  prepondeiaiioe  of  the  testimonj,  nor  that  the  eonrt  mighty  od  «s« 
amining  the  testimony,  reach  a  different  oondnslon  from  that  arriyed  at 
by  the  Jiiry»  bnt  it  is  neoeesary  that  the  verdict  should,  in  the  opinioa  ol 
the  ooort,  be  manifeetly  and  palpably  erroneous.   CRark  t.  WhUaier^  100. 

4^  Kbw  Trial  will  hot  be  Gbahtxd  vob  Exoubivknisb  or  Daxacuo^ 
unless  it  is  affirmatively  shown  that  they  are  excessive,  and  to  what  ex- 
tent   Id. 

Ik  Vbboiot  will  not  bb  Sxt  Asibb  as  BxcnravB,  where  the  damages  to  ha 
awarded  are  in  the  discretion  of  the  Jury,  unless  the  jury  were  aolaatad 
by  passion^  or  by  some  undue  influence,  perverting  their  judgmenk 
Hcward  v.  Ofwerf  478» 

••  KbW  TBLkL  WILL  BOT  BB  ObABTBD  OB  TBB  GbOUBD  OF  NbWLT  BmOOT- 

BBBD  BviDBNOi,  if  hj  the  use  of  ordinary  diligence  snoh  avidsnoe  ooall 
have  been  produced  on  the  trial    Id, 

laa  Gbimdial  Law,  4|  Jubt  abd  Jubobs,  11;  Flbaubo  abd  Fluonoi^  11« 

NOK.BBSIDENm 
See  JmrnuBBxi,  6»  <k 

NOnCB. 

L  BxnM  ov  Bqort,  nr  Gboboia,  iob  PPBLioATioy  ot  NonaB  to  aba»t  d» 
Isndants,  is  in  affirmance  of  the  statute  6  Qea  IL,  and  is  valid  so  Itf  af 
it  afliBcts  parties  who  have  departed  from  the  stata  to  avoid  ssrvioai 
Jharing  v.  Bamk  qf  Oharleaion^  90a 

%  "Wabt  or  NonoB  Rssultibo  bbox  Wabt  or  BniOBBoa  whieh  the  law 
lequlws  for  its  ascertainment,  furnishes  no  ground  for  protactloiu   Chap 
flMM  V.  OIosmO,  41. 

tm  AMMOBMsnooK  abb  Awabd,  %  8;  SzBOunovi^  22;  IfcUMWfwma  abb  Ai»- 

MBinEATOBfl.    18^   10;  HlOHWATB,  6;  JUBOilBBI^  4  fib  8b  12*lfib  101 
JUBUDlOnOBy  11;  Ld  FBBBBBS;  MOBTOAOBib  lOt  Nl 

nnmHlA. 

NUISAKCB. 

&aa  btfuaosKuny  2;  WAmoouBaBi^  8^  ?• 

OimCBS  AND  OFFIGEBS. 

h  CmnBOAB  BOTQuBBinoBTBBAoTBor  APuBLBoOmoniaatha 

tfiat  raeh  offidal  holds  another  office,  which  Is  iaoompalflila  with  tha 
OMreise  of  the  act  in  question.    Godwin  v.  Oregg^  480L 

&  A  JmDQB  n  BOT  Abbwbbablb  IB  A  PBiTATBAoziovioraa^JiidiQialaot 
dona  within  his  jurisdiction,  though  he  Is  alleged  to  banra  aotad  wiUfnl^ 
and  BMlieionalyaiid  npona  complaint  which  ha  knawtoba  lriiSbl4fMdL 

PraU  V.  Oardner,  662. 

BaaKBouoBBCB;  Tbbipam^  8^  8l 

••OB." 
8aa  WILL^8-8w 

OBDINANOlEa 
Haa  Ck>BF0BATiOB8»  1S-18L 


i .  i.  ^^ 
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ORPHANS*  COURT. 

See  PROBATB  COUBT,  3. 

PARENT  AND  CHILD. 

L  Fabiht  mat  Pibmit  bib  Child  to  Lbave  thb  Pabsbteal  Homiriab 
AND  Labob  for  hii  own  benefit*  and  in  auch  cue  the  parent  is  tappoeed  to 
bare  emancipated  the  child  for  the  time  being  and  relinqniahed  all  daim 
to  hia  seryices,  or  the  earnings  of  his  industry.    Ljfon  v.  BcUhtg,  122. 

1.  Fatbbb  mat  Sustain  an  AcmoN  for  an  injury  to  hia  infant  child,  where  iU 
is  woonded  or  injured  by  a  third  person,  or  by  a  mischievous  animal  owned 
by  snch  third  person,  though  the  child  is  too  young  to  render  any  senrics 
to  his  father,  if  the  father  has  been  put  to  trouble  and  expense  in  the  cum 
and  core  of  the  child.    DennU  v.  Ohrk^  671. 

See  AonoKB;  Etxdknoe,  14;  Fraudulent  CoNYBTAKCSSy  1,  X 

PAROL  EVIDENCE. 
Im  Aoncnr,  8;  Cobpobation8»  12;  Equttt,  3;  Evidkmoi,  10-12, 16;  Wiuj»8b 

PARTIES. 
8m  BoinM,  1;  Lmra,  12;  Pleading  and  PBAoncB,  4s  WrhbbbBi  & 

PARTNERSHIP. 

L  One  PABnrBB  has  No  Autbobttt  in  the  Name  or  thb  Fibm  toguaniite 
the  debts  of  others,  nor  to  make  or  indorse  notes  or  bills  for  the  acoommodft- 
tion  of  others,  unless  such  authority  has  been  specially  conferred  or  may 
be  inferred  from  the  common  course  of  business  of  the  firm,  or  the  pre- 
Tioos  course  of  dealing  between  the  parties.    SvfeeUer  v.  French,  666. 

ti  BuBDEN  or  Paoor  is  on  a  Partt  Taking  a  Guabantt  purporting  to  \m 
made  by  a  partnership,  to  show  that  the  partner  who  signed  the  firm  nanw 
was  authorized  so  to  do,  or  that  his  act  was  subsoqnently  ratified.    Id, 

8l  Authobitt  or  a  Pabtneb  to  Make  a  Guabantt,  or  to  make  or  indona 
notes  or  bills  for  the  accommodation  of  others,  need  not  be  shown  by  direct^ 
positive  proof,  but  may  be  inferred  from  the  common  course  of  the  bnsl« 
ness  of  the  firm,  or  the  previous  course  of  dealing  between  the  parties. 
Ratification  by  the  other  partners  may  also  be  presumed  from  their  acta 
or  omissions  after  their  knowledge  of  the  act  done  in  the  name  of  the 
firm.    IcL 

4b  Note  Given  in  Name  or  Fibm  bt  One  Pabtneb  for  his  own  private  debt% 
and  known  to  be  so  given  by  the  person  taking  it,  does  not  bind  the 
other  partners,  unless  they  were  previously  consulted  and  consented  to 
the  transaction.    Lanier  v.  McCabe^  173. 

A.  One  Pabtneb  gan  Bind  his  Cofabtnebs  bt  Note  in  Name  or  Fnuc 
in  those  partnerships  only  that  are  engaged  in  a  trade  or  oonoem  in 
which  the  issuing  or  transfer  of  bills  is  necessary  or  usual,  unless  express 
authority  for  the  purpose  is  given.    Id, 

6.  CoMPANT  FoBMED  TO  Opebate  Steam  Saw-mill  Is  Bot  a  partnership  hav- 
ing the  right  to  issue  bills.  And  a  note  signed  by  one  stockholder  ia 
such  company,  and  by  another  indorsed  over  to  the  latter's  creditor,  ib 
payment  of  his  own  individual  debt,  is  in  effect  the  note  of  tfaoae  twa 
stockholders  only.    Id, 
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y.  Fabivie^  LnxxRanoNT  of  Non  nr  Tom  Vamm  avtia  DanoLonar^ 
llioo^  In  payment  of  a  debt  of  the  firm,  doee  not  bind  a  eopartoier  nol 
■■Minting  thereto.    Hwanphrita  y.  CJuuiain^  247. 

il  AOKKOWLBDOKKNT  OV  OmU  PaBTNER  OV  A  SUBSISmro  PABTNMBflHIF  DiOT, 

if  made  subeequent  to  the  diflsolntion  of  the  partoenhip^  and  after  the 
atatoto^of  limitationa  has  operated  on  the  demand,  is  not  evidenoa 
againat  hie  copartners,  so  as  to  deprive  them  of  the  benefit  of  the  statn- 
tory  bar.    EtUeoU  v.  Nichols^  546. 

il  BiracT  OF  Dissolution  of  Pabthsbship  is  that  from  the  moment  the  part* 
nerslup  terminates,  the  partners  become  distinct  persons  with  respect  to 
each  other,  and  that  consequently  one  partner  can  have  no  power  to  sub- 
ject by  liis  acts  or  declarations  his  former  associates  to  new  obligationsp 
bordens,  or  responsibilities.    Id. 

10.  Idw — ^The  power  of  adjusting  the  unsettled  affairs  of  the  partnership  sur- 
vives the  diasolnUon,  as  a  necessary  power;  yet  with  this  qualification  and 
sabject  to  this  exception,  those  who  were  formerly  partners  stand  to  each 
other  after  the  dissolution  as  if  the  association  had  never  been  formed. 
Id. 

IL  Daxaois  fob  a  Joint  Injubt  only  can  be  recovered  by  a  mercantile  flxm 
■oing  for  injury  done  to  their  joint  business,  and  in  such  a  suit  the  pri- 
vate feelings  of  the  partners  are  not  a  proper  subject  of  inquiry.  Doanefl 
Y.  /ofiet,  GO. 

VL  Ijoea  of  Mxboantilf  GHABAcmB  and  Obxdit  of  a  firm  may  be  proved 
1^  reputation,  and  compensated  in  an  action  on  the  case.    Id. 

Itb  Uhdxb  Gknxbal  Ayzbments  in  a  Dbolabation  it  is  proper  to  show  as 
sources  of  injury  the  general  loss  of  credit  and  mercantile  ehawctwr  cl 
the  firm,  but  not  the  loss  of  any  particular  customer.    Id, 

PAYMENT. 

Balavob  Dcni  on  Land  is  Paid  by  Pubchasib's  Koti  to  Vbndob's 
Obidxtob  for  a  debt  of  equal  amount,  with  the  vendor  as  surety,  given 
vnder  an  oral  agreement  made  after  sale  and  bond  to  convey  on  pay- 
ment, and  after  a  sale  by  the  purchaser  of  which  the  vendor  has  notice, 
the  agreement  being  that  the  note  shall  be  given  in  payment,  that  the 
Fcodor  shall  hold  the  title  as  security,  and  that  if  he  is  compelled  to  pay 
tiie  note,  the  original  debt  shall  be  still  due,  and  the  vendor  can  make 
BO  daim  for  such  balance  against  the  deceased  purchaser's  estete,  though 
after  paying  the  note  he  may  claim  as  surety.    DaivU  v.  SmUkf  270^ 

laa  Aitxbatxon  of  Instbuments,  2;  Bankbuftot  and  Insolybnoy,  8| 
XzaounoNS,  11, 12,  2S-25,  27;  Judoxbntb,  23, 26;  Fbobatb  Ooub»»  2| 
Ybvdob  and  Vxndbe,  6;  Wills,  7-0. 

PEBJUBY. 
See  Gbdonal  Law,  22-26L 

FLBADIKO  AND  PBACIICB. 

L  Bum,  AM  A  Political  Cobfobation,  has  a  Riobt,  independanl  of  aaj 
ilatQtoffypraviaioii,  to  institote  a  suit  in  any  of  her  oourtHi  wbatiiar  it  ba 
vaquired  by  her  pecuniary  interesto  or  the  general  public  weUinu  Ptopk 
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ti  Bun,  THE  SoBJiCT  OF  Whicb  IB  LooAX^  imist  ht  oomuBflaoed  hj  tiit 
in  Um  oooaiy  of  ite  locality,  vnleM  a  epeoial  ttetata  wHioriaM  ft  to  te 
oommonoed  ebewhere.    i<L 

t»  PUBADIKGS  ABM    TO  Bl  TaKBK  MoBT   StBOHOLT  AOAIlim  IBB  FtJJLflBL 

Pirn,  elc  qf  Natchez  v.  iftiior,  727. 
4i  Grnonr  ov  Fobbiqn  Stats  can  ta  Madi  Pabtt  Ovlt  BirYountCAxr 
Appxabavgi,  to  a  suit  in  Goorgia,  ao  as  to  be  boond  by  a  jndgmant  or 
deoree  in  peraonamt  either  by  the  etatate  or  common  law.   Dearkig  t. 
Bank  of  Charledon,  300. 

&  UkLEBS  ObJSOTIOHS  to  TiBTIlCOKT  BS  SPIOma  IV  TBB  COVBT  BlLOir, 

they  will  not,  with  very  few  exoeptionflp  {Mwvail  in  this  oonrtw    Bnbe  r, 

.^V^,  763. 
••  Bulb,  that  Wbatbtxb  a  Spbcifigallt  Avbbbxd  nr  a  Bill  and  not  d^ 

nied  an  the  answer,  most  be  taken  as  tme,  does  not  apply,  where  the  UH 

does  not  allege  the  £sct  to  be  within  the  knowledge  or  informatiott  ni  the 

defendant.    Lfon  ▼.  BcUtng,  122. 
7*  Mattbb  Pbotbb  iob  Two  Counts  mat  bb  Bhbraobd  nr  Okb,  wheie  spa* 

cial  demurrers  have  been  abolished.   J>onneU  ▼.  Jonet  ei  oL,  fiO. 
••  Pladttiiv'b  Capaottt  to  Sub,  whbh  Bithbb  a  Katubal  Pebboit  or  m 

corporation,  can  not  be  qnestioned  under  the  genenl  aasne.    MelnUn  t. 

Pruton,  321. 
iL  Fbopbb  Plba  ab  to  Mattbb  Abibivo  avtbb  Ibbub  Jooibd  Is  jwis  ifwwJB 

eoftfiniUMce.    Brcwn  t.  Brfuwn^  02. 

10.  DXVUBBEB  BbiNOB  THB  WhoLB  BbCOBD  BBfOBB  TBB  OOUBT,  S&d  BpOli 

examination,  judgment  will  be  given  against  the  party  who  eommittsd 
the  first  fault.    Donnell  v.  Jonet  ei  aZ.,  59. 

IL  Wbebb  Bbpuoation  is  hot  Onlt  Dbtbotitb  iv  Fobm  bat  disolossi 
defects  in  snbstanoe  which  would  probably  be  a  bar  to  any  recoyety  oa 
the  merits,  this  court  will  not  reyerse  and  remand  the  oanse  for  a  now 
trial,  eqMcially  when  no  application  was  made  in  the  eonit  below  te 
leave  to  amend.  AgnenoY.McEkrcy,Tl2. 

\L  Obhbbal,  y aoub,  and  Indbfimitb  MonovB  wlU  not  be  entertained  by 
theoonrt — such  as  "  exclude  the  latter  part  of  the  answer  of  John  D.Win* 
thxop  to  the  fourth  inteROgatoxy,**  or  "  ezokide  so  much  of  the 
to  the  fifth  intenrogatMy  as  was  matter  of  opinion."  DcmM  t.  Jc 
a  aL,  60. 

lib  Undeb  Gbnbbajl  OBJBonoN  TO  A  QuBsnoN,  Pabt  OF  Wbicb  n  FlumBt 
oonrt  may  OTermlo  the  objection,  and  is  not  bonnd  to  disti^gBiah  aad 
separate  the  legal  from  the  illegal.    Id. 

14.  Chaboino  Jubt  if  Abbbnob  of  Coukbbl  ii  error,  even  though  tlw  ia» 
stmctions  do  not  vary,  in  the  estimation  of  the  Judge,  from  those  prs* 
viously  given  in  the  presence  of  the  parties.    DaoU  v.  i^M,  887* 

15.  Ck>trBT  OF  Law  will  mot,  ih  Gbnbral,  go  behind  the  legal  tltU-Mid 
inquire  into  the  equities  between  the  parties.    Reeoe  v.  AUen,  338. 

18.  Whbbb  Mo^bt  is  Paid  undbb  Degbbx  of  Coubt,  which  is  aftsrwaida 
reversed  by  a  higher  court,  the  court  below  may,  by  rule,  compel  it  to  bo 
refunded,  whether  it  is  paid  voluntarily  or  coerced  by  execution.  Oregorf 
T.  LUaey,  415. 

IT*  In  HATTBBB  whbbb  THB  ClBCinT  CoUBT  BAB  A  SODITO  LbOAL  BttOBB* 

noVy  the  supreme  court  will  control  that  disoreticm  only  in  eases  where 
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Aumunoir  ov  LramuioBHn,  7s  Attaohmmmto;  Aitobhst  aitd  CSuimi 
BoHM»  1;  Ck>BK>iUTiov8,  17;  Cbhonal  Law;  Dajcaom,  1;  DsronTBi 
KimnnwTB,  8;  Equxtt;  Byidxnob;  Exicvtions;  KuouTOBSAirp  Ammr* 
BiRATOBS,  1;  FoBCiBLa  Ektrt  and  Unlawtul  Bksaxxesl,  4-6|  Iv« 
lAVcnr;  JuDoHurTB;  Jubibdioxiok»  11»  12;  Lixin,  12;  MoBioAan^  •§ 
NnonABLB  LrammiEirES^  5, 16, 17;  Ksw  Tbial;  PABTimMHip,  19;  llji 
Bvuvnr;  TsvPAn,  1, 11;  l?BoyxB;  WixHHni^  2;  & 

PLEDGES. 
8m  AnAiOBiaDmi  8. 

POSSESSION. 

Bour  ViB  iHD  fo  What  Ezmrr  an  Oooufaxt  will  n  PlUKnoisD  te 
hii  pcwMMOiy  title  to  land*  disonased.    Ootiifen  t.  Amm»  226. 

AiyysBSB  Pooobsion;  Co-tkhakot,  I;  Bjsotmbrt;  IVmoiBLB  Bmr 
AVD  UviiAWViTL  DiXAZinn;  Gms,  2;  Pubuo  LAnNii  SiATon  ov 
hAmti  TBHriaBi  2, 6;  Tbotzb,  1, 4, 5;  VmsDom  sjkd  Vwamat  2. 

POWERS. 
Sae  A0SNOT,  1,  8;  BAmmn^  t, 

PRECATORY  TRUST& 
■nomoBS  AVD  ADxnnsT&ATOBs,  4;  Tbitbib  aho  Tkinai%  1,& 

PRE-EMPTION. 
See  Public  LASSfl,  1. 

PREFERENCES. 

Iw  Aiwiv— ■'"  lOE  Bbkbtit  ov  Cbbditobs;  Babkbupiot  akd  iMmnLyh 
BBcnri  Barks  akb  Banking,  2;  MoRTOAOBi^  1^  2;  7. 

PREMIUM. 
See  Imbubangb— Mabinb,  1, 2;  4 

PRESCRIPTION. 
See  Advbbsb  P088BSB10N;  Dedication. 

PRESUMPTIONS. 

Iw  AiSBBAZBcnr  of  LramuiiBNTa,  4;  Cobpobation8,  6;  0;  Gboixbal  Law» 
9;  iBKAflors  JuDOMBHiB,  31;  JuBisDionoN,  7;  Sausi  2|  BarraOf  $,  M 
TMJuaam,  %  4|  Willb,  8,  0. 

PRINCIPAL  AND  AGENT. 
See  AoBNOT. 


TEINClp *j,  AOT)  SURETY. 
8^  gcii^««»- 


/ 
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PROBATE  CX)UBTa 

1.  DmBSM  of  FlIOBATS  OOUBT,  WHXBX  It  HAS  JUBJEDIOnOVy  ■!• 

until  ravmed.    BMed  y.  DUworth^  700. 

S.  Ououc  or  A  FB0BATS  CouBT  HAS  Ko  AuxHOBiTr  10  BaaKTrm  Pat 

from  an  ezaoator,  of  the  Miioimt  f oand  doe  by  him  to  the  eettta  on  tha 
■ettlement  of  hia  final  aoooant.    ItL 

t,  OovoLtmyiKiss  of  Diobbb  of  DnxnuBniioir.— A  decree  of  an  ofphaaaT 
court  aetUing  an  estate,  and  adjndgbg  to  the  diatrihateea  their  rapect- 
Ive  sharei,  la  as  oondnaiTe,  ao  &r  aa  the  authority  of  that  court  over  the 
aabjeet  ia  oonoemed,  aa  a  decree  in  chancery  or  the  Judgment  of  a  coorl 
of  law.  It  can  not  be  aatiafied  or  let  aside,  nine  months  after  being  made^ 
apon  proof  that  the  plalnttjf  had  released  or  satisfied  the  deaumd  prefi> 
ons  to  the  trial,  and  there  had  been  a  n^lect  to  make  defensei  SlatttrWm 
69oe<avll8. 

See  BxsooTOBs  and  ADifnnarcEAioB8»  2;  8»  14. 

PBOCESS. 

L  PftooBB  SsBYJED  OK  Pabtt  WITHOUT  THB  STATE  has  no  greater  eflMb  11 
icemi^  than  knowledge  brought  home  to  him  in  any  other  way.  Xwtt 
Y.  Oqfin,  687. 

S.  Ck>]fFUTATioN  OF  TnoB  OF  Sbsyiko  Pbocess  BKFORB  BXTOBir  DAT,  uiuft 
be  made  by  including  the  day  of  service,  and  excluding  the  return  day* 
DUU  y.  2^ler,  370. 

t,  Statdtb  6  GsoBos  IL,  Authobizzito  Sx&viok  bt  Pubugatiok  againil 
absent  parties,  is  substantially  in  force  in  Georgia,  but  does  not  apply  to 
dtiiens  of  other  states  who  were  never  residents  of  the  state^  or  to  for- 
eign corporations.    Deaning  y.  Bank  qf  Charleston,  900. 

PROFKRT. 
See  AiAE&ATiON  of  iNsrauHsirTBi  7* 

PBOMISSORY  NOTES. 
See  Nbgotiablb  iNBiBUXBrai. 

PROTEST. 
See  KnociABLB  lHtntimnTB»  14|  U. 

PUBUOATION. 
See  JvLOMEsn,  4^  6,  18;  Nonci,  1;  PlBOom. 

PUBLIC  LANDS. 

L  Fbs-uittion  Rights  Granted  to  Settlers  beforr  thb  iMunni  of 
Patebtb  are  not  transferable,  and  a  conveyance  in  such  a  case  is  Yoid 
and  will  not  even  operate  aa  an  e8top];)el.    Doe  d.  Stevene  v.  Hay$,  888. 

ti  In  Gboroia,  Lakds  abb  not  Subject  to  Subvey,  and  to  be  granted  out 
on  head  rights,  unless  they  are  vacant.    Moody  v.  Fleming,  210. 

8.  Lands  abb  not  Vacant  which  have  been  in  grantee's  possession  for  mors 
than  seven  years,  under  a  grant  from  the  state  which  is  void  for  Irrsga- 
larity.    Id. 
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C  InoujanT  or  KAm  ab  Hkad  or  a  Cube  Wamsly^  Qrm  Puma 
Faodb  Lmax,  Erats  to  land  alloited  to  the  Greek  natioii  under  treaty 
of  Maioh  24^  1832.     TFeUt  ▼.  Thompmm.  70. 

Ik  PdmBmcur  ov  Laitb  Allotixd  to  thx  Casik  Nation  ie  a  neeeerity  %o 
title;  end  lulnre  to  take  poeaeeBion  or  aigniiy  each  intentian,  after  fiva 
7ean»  determlnee  the  eetate  that  they  would  otherwiee  be  entitled  tO|| 
and  Xb»  land  lereeta  in  the  United  States.    Id. 

QUESTIONS  OF  LAW  AND  FACT. 
tmOammxKCuBKEOB^li  Evxdknoe,!;  Jvbt akb Jubobs. S|  T^kvpam^IL 

QUITCLAIM  DEEDS. 
See  Debm^  8;  RmAnrDots  Ain>  RiriBaiom. 

£AILBOADS. 

i.  Wbsthxb  a  Baxijioad  Cobforation  HA0  PowBB  TO  Aaoav  m  Boab 
and  the  frenohiee  oonneoted  with  it,  ie  a  matter  between  the  etate  and 
the  oorporation,  with  which  third  partiee  have  nothing  to  do.  Arikmr  t. 
C.  S  B,  B,  Bank,  710. 

H  Idxm. — If  a  railroad  hold  an  estate  in  fee  in  property  it  may  aaeign  it.    I(L 

8.  AflUONMXNT  OF  THS  BoAD  ov  A  Railboab  Cobfobatiok  doce  not  carT]F 
the  franchiM  with  it,  nor  does  it  of  itself  work  a  dissolution  of  the  oor- 
poration.    Id. 

4.  Eailboad  Chabtbb  though  Violated  is  not  Void  nntU  the  state,  bf 
proper  Jndidal  proceeding,  has  obtained  a  judgment  of  forfeiture.    Id^ 

KATIFICATION. 
See  AaiNCfT,  2;  4;  Contracts,  2;  Insubanos— MABiira»  8»  ^ 

RECITALS. 
See  MoBTOAOB,  4. 

BECOBDS. 
See  Syidbnob,  10-12, 13;  JuvoMXxm^  84. 

REDEMPTION. 
See  MoBTOAOKS,  11-18. 

REMAINDERS  AND  REVERSIONS. 

QunOLAIM  DbXD  IBOX  CONTINGSNT  RkMAINDKB-MAN  TO  TbNANT  IN  TaXL  Is- 

poeeeesion  enlarges  the  tatter's  estate  to  a  fee  simple.    Smith  t.  Pttudttt^ 
146w 

REPLEVIN. 

1«  In  Actions  fob  a  Tobt  It  is  not  in  General  Suffioiknt  to  Allbob 
that  the  defendant  injured  or  took  divers  goods  and  chattels  of  the  plaint- 
iff  without  giving  a  description  of  them;  and  this  more  particularly  Is 
neoessary  in  replevin  and  detinue,  for  the  reason  that  it  is  only  in  these 
forms  of  action  that  the  goods  themselves  can  be  recovered.  SUvetu  v. 
09man^  696. 
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t.  Wteif  evBvuvnr  sbduld  Contain  buoh  a  BnaEiraovoimBOoflB^ 
«a  Hi  fMe^  aa  would  coftbla  the  aheriff,  with  reaaooahla  oartaiiily,  to  Hm* 
**«^<*^  them  from  other  property  of  a  like  oatorei  and  it  ahoold 
aol  only  the  townahip  in  which  the  property  waa  alleged  to  have 
detained^  hat  the  particular  place  in  the  townahip,  when  the  deaoriptloa 
of  the  place  ia  necessary  to  identify  and  deaoribe  the  piupeity  to  te 
leplcTlsd.    Id> 

IL  DifBOV  IN  Wbit  ov  Bsplxtin  mubt  bs  Taken  ADVASTAQm  of  by  apeoial 
damnrrer,  as  the  deecription  would  be  held  sufficient  after  vecdiet;  it 
would  alao  be  deemed  sufficient  if  the  defendant  had  avowed  er  pkadtd 
pwpstty  in  himself,  aa  there  would  then  be  no  conUvforay  betwosa  tiM 
partial  m  to  what  the  gooda  were.    Id. 

SeeTBUPAflB,^ 

REPLICATION. 
See  PuBADiNos  and  PBAOnOB,  11. 

BBSaSSIOK  OF  CONTRACTS. 
Sea  OcsMTBAfyn^  8;  Vkndob  and  VsNinBy  %  •. 

RBSTDUUM. 
See  WiLU,  18-15. 

RES  JUDICATA. 
See  JmwmNTs,  7-11, 27, 29-81. 

RETURN. 
See  BiBOUiiONB,  11,  13, 15,  22;  FBOomL 

REVERSAL. 

Mm  MxaaawumBf  fOi  Judoxintb,  33;  Nsw  Tbiali  FtiABam  akd  nuoi 

ncB,  11,  16. 

RIPARIAN  PROPRIETORS. 
See  WAXBBconB8B8,  4|  6L 

RIVERa 

Sea  WATBBOOUBflU. 

ROADa 
See  HioHWATB. 

I.  MiAfiJiB  €V  Bakaobs  bob  Rbbaoh  ov  CoNiftAOviBfriliqgtodillvwa 
rtaam-eoglne^  which  the  delinquents  had  been  paid  for.  Is  the  aaiQint  ef 
iti  estimated  value  as  made  by  the  parties,  or  if  they  had  flzed  no  pcloi^ 
thn  its  actual  value.    Dams  v.  Fish,  387. 

%  AooBRANGB  AND  UsB  OF  Wabbs  ob  Goods  without  oomplalnt^  ftuniahsa 
A  strong  presumption  of  a  wairer  of  all  objections  on  account  of  delso^ 
Ive  oonstruction  or  delay  in  deliveiy.     Id. 
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H  Tbedor  oh  Wobxxav  mat  Bioovn  Wius  «bb  Tmam  <»  W( 

WoKBy  wlian  it  is  of  flomo  lue  and  ^ne  to  tho  employw  or  ^mdm^ 
though  improperly  done  and  not  within  tho  stipiilated  timo.    Id, 
4k  DmvntT  of  Goom  to  a  Sibvamt  ob  Aosnt  of  •  puduuMr  ii  oqoiTalMi 

to  A'deliTuy  to  saeh  purohaier.    Bonnar  t.  JtfdnA^  75ii 
lb  OomoiiMXHT  ov  QooM  BT  Bux  OF  Ladiho  ▼etia  tha  ptinwitjf  in  Hm  oon- 
ilgnaa  whan  mada  in  pnxsoanoa  of  prior  oontraot  with  tha  aooiigBai^  tad 

Id. 

SALVAGE. 

8aa  SsEFFora^  & 

SEAIB. 
8aa  OmpoBAnoHB,  10i  I>niM»  H 

fiBAWOBTHINESSb 
8aa  BanTaOt  8»  4 

SEBVIGB. 
SaaPBoOMS. 


;t:iH:^i; 


Saa  WixinBB8B8»  1. 

SHERIFFS'  DEEDS. 
Saa  EzBOunovfli  16»  17>  21, 21 

SHERIFFS'  SALES. 
Sea  ExiouTioNS,  14-201 

SHIPFINO. 

!•  liASTBB  BAB  AuTHOBiTYy  WHEBB  YxssBL  IS  SuHX,  to  aoiploy  ponona  ta 
laoorer  the  rabmergad  property,  in  the  abaenoe  of  the  owners.  Orm^ 
T.  Chimimng9,  444. 

1.  AflBBBSMBirr  OF  SaLYAGB  WHBBB  THXBB  WAB  No  EXFBBSS  COHTBAOZ.— la 

the  abaenoe  of  a  stipnlation  as  to  the  rate  of  oompenaation,  the  law  im« 
plies  a  pronUse  to  pay  a  reasonable  compensation.  The  things  to  be  taken 
into  consideration  in  estimating  the  compensation  disonnsed,  and  faota 
eonsidered  in  which  an  allowance  of  one  half  the  net  proceeds  of  tha 
property  sared  is  reasonable.    Id. 

H  PBKBUMPTioir  OF  Unsbawobthinbss  fbom  Ybssbl  Snnuiro  wixhou* 
Kbowv  Causb  does  not  arise  in  the  case  of  abarge  in  tow  on  the  Missis- 
aippi,  which  is  suddenly  discovered  to  be  leaking  badly,  and  which  careens^ 
breaks  her  fastenings,  turns  and  sinks  in  attempting  to  get  her  to  ahors^ 
whan  complete  proof  is  offered  as  to  the  youth,  strength,  and  good  con* 
ditum  of  the  baige,  and  there  is  a  reasonable  possibility  that  some  nnaaaa 
peril  of  the  riTsr,  whose  effect  was  not  at  the  moment  disoorarad,  may 
hava  oansed  the  loas,  although  the  accident  is  not  fixed  upon  any  spaeifio 
aaose.    Sneihm  t.  MemphU  Itu,  Co,,  462. 

4  SlAWOBTHiKKBS  IS  Pbxsviibb,  ^a  a  general  rule;  but  when  a  vessel  spring* 
a  leak  soon  after  the  risk  ooinQiences,  without  any  apparent  cause  fraoi 
Am.  Dbo.  Vox..  XL7III-I9 
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wwlMnwiwfflb^  inlMid^;  bat  thU  lafttar  ifumuuplkou  feaol 
9tf%  and  H  nnj  1m  0Q«Bt«ir»ilad.    Id, 
lb  Ili4iiAaHiQ»CtoiiJBiOMaAVVoTBiBaooivaBiDwli«llMp]aiiiliff^^ 
•odiibil  •  piopw  pnidiaMaad  might  with  ofdintcy  onra  b»v«  wroidfld  i^ 
•hhiriffh  tht  iwrllittftn  jrvf  T^r^  hr  tht  anrtt  ftwiH  iff  1f*t  ^»n*****  ^  *V 
athwr  ■Iwmnff.    OwiMf  t.  JSMon,  440. 

See  InoBASOB— 1CABII^^  8»  4b 

SLAMBBB. 

JflBOir  floft  YnoiAL  Buoasnt  of  Trli  vo  Lavb  em  aot  he 
two  pmooe  JoiBttj.     WMT.0ecU,4A 


SLAVERY. 

Oonuov  Of  Lawi.— Owner  domidled  In  Vlfgink  eea  not 
ekvee  In  lilnieBirpi  by  teeteinent»  then  being  m  Ubw  ihf&n  to 
enanoipetioo.    Makcmer  t.  ITooc^  708, 

sovEBEiomnr. 

8e0  JVDQKMMTBt  S|  PULUXDIO  ASD  FBAi01iai»  1;  SSAIVOn  01 

2;  Taxation»  8. 
8PE0IFIG  PERF0BMAKC3E. 

L  MQ/OTFT  mat  BVfOBOB  THE  SPIOIFIO  PEEPOBKAaaB  OF  A  OOMnUOV  lOT  HlO 

eele  of  lende,  although  the  vendor  may  have  had  no  title  at  the  time  ol 

the  ea]e»  or  even  at  the  time  of  filing  the  bill,  if  he  can  make  a  good  tiUe 

at  the  time  of  the  decree.    Maaon  t.  Caldwett^  880l 
%  To  BnoBXB  SPKomo  Pkbiorkakci  of  Ck>iiiiuoT,  the  making  of  the 

i^reement  and  ita  tenna,  the  oonaldenttion  npon  whieh  it  waa  foanded» 

and  the  time  of  ita  exeeation,  mnat  be  clearly  eetabHehed,    Hmdmm  t, 

Xc^^fon,  167. 
tk  Sfioifio  Pebiobxavci  of  Cohtbaot  will  vos  n  Bmvoboid  wlieve  tiie 

time  of  the  making  of  the  agreement  and  iti  oonaideBat&on  are  leA  in 

doobtand  nnoertainty.    Id, 

STATUTE  OF  FRAUDS. 

FoMBnov  Takbt  bt  Pubcdbabkb  uvdbb  AoBBnaar  fob  Salb  ovLabbi^ 
at  a  time  when  the  aeller  had  no  control  over  them.,  la  not  aoeh  part  pel^ 
formance  of  the  agreement  ae  will  take  it  ont  of  the  operation  of  the 
atatute  of  frauds;  and  neither  is  the  building  of  a  mill  on  other  laada  ef 
the  pnrohaaer,  where  the  agreement  merely  provides  that  if  the  miU  la 
bniltfe  the  price  of  the  Unda  will  be  leea.    Odwm  v.  Phe^  133L 

STATUTE  OP  LIMITATIONS. 

1«  SXATDTB  OF  LdUTATIONS  SHOULD  BX  LtBXRALLT  GOBBKBUBD)  Bttd  OflB  B 

transfer  on  the  back  of  a  deed  is  sufficient  to  give  the  traaaCeteo.  odor 
of  title.    Conjfera  v.  Kencm,  226. 
i.  Statutxs  of  Ldotations  do  kov  Ruv  AOAiMm  TBE  Stasb.    Moodif  %, 
Flemkigt  210. 
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dilaBdi&t  ynm  tiM  tenant  of  pliintiflTt  gnatory  and  that  plaintiff  notlfiad 
lilm  at  tha  time  of  tl&e  conveyance  to  himaelf  tliat  he  mnat  pay  him  tba 
TCnt»  to  whidh  defendant  made  no  objection,  if  defendant  would  rely  npon 
tha  atatnte  of  limitationa  he  mnat  ahow  when  hia  holding  aammed  an 
adTenaiy  chaxacter,  aa  the  atatnte  wonld  only  commence  naming  from 
that  period.    Babe  t.  I^^,  763. 

4b  How  Fab  Fraud  is  a  Fbopsr  Bxfuoatiov  to  a  plea  of  tfaaafcatnteof 
limitationa,  diacnawd.    Coafera  t.  iTenan,  226. 

IL  SzATun  OF  LnciTAnoHS  bayzno  Biooms  a  Bab  to  thb  Bbootist  of 
Pbbsohal  Pbopbbtt  in  one  atate,  npon  the  removal  of  the  poaaeaMr  to  « 
atate  with  a  longer  period  of  preacription,  the  original  holder  can  not 
there  anoceaifnlly  aaaert  title.    Brown  t.  Brown^  62. 

6.  Olaxm  is  Sufposkd  to  hatb  bbsk  SATsnxD  AVTiB  Statutb  of  lanxA' 
nom  haa  opeimted  upon  it;  and  tiie  act,  promiae,  or  acknowledgmaoA 
which  deprivea  joint  debtors  of  the  benefit  of  the  atatnte,  and  snl^ieolB 
tiiem  to  the  payment  of  a  debt  from  which  they  were  exonerated,  prae- 
tioally  and  neceaiarily  impooea  npon  them  a  new  liability.  EUkoU  t. 
NichoU,  biA. 

Y«  PiiAnraiFF  TBTiiro  to  Taki  Oasb  out  of  Opbbatiok  of  Statuti  of  Urn* 
italiona  mnat  ahow  a  new  piomise  within  thne  years  prior  to  the  insti- 
tntion  of  the  snit,  either  expredi  or  implied.  It  is  not  the  mere  acknowl- 
edgment of  a  aabaisting  indebtment  which  lemoves  the  bar;  where  n 
debt  ia  admitted  to  be  dae,  the  law  raises  a  promise  to  pay  it,  and  it  la 
this  new  promise,  either  made  in  ezpress  terms  or  dedaced  from  aa 
acknowledgment!  aa  a  legal  implication,  which  ia  to  be  regarded  aa  xe* 
animating  the  old  promise.    Id, 

8b  Whbbb  Subsbquxnt  Agknowlxdombnt  is  Reued  on,  it  most  be  ezplioH 
and  ezpreos.    Lcmkr  v.  MeOabe^  173. 

iL  BmnoT  Pbomibb  to  Pat  is  UvincxsaABr  to  Taxb  Dbbt  out  of  Statutb 
OF  LmiXATiONS,  bat  an  acknowledgment  is  not  sufficient  for  that  pm^ 
poae  nnleia  it  admita  that  the  debt  continnes  dae.    DiekiMCM  t.  JHeCfamif^ 


KL  ADMnOOV  OF  OBHUOrBMBSS  OF  KOTB  IS  NOT  SUFFIOIBNT  AOKNOWLBDO* 

MBNT  to  take  it  oat  of  the  statute  of  limitationB,  where  the  admiaaion  is 
aooompanied  by  a  proteatation  that  the  note  haa  been  discharged.    Id, 

Baa  Adtbbsb  PosBnnoN;  Pabtnebship,  8;  Tbusib  and  TBusxiHb  6^ 

STATUTE  OF  USBS. 
See  Tbubtb  and  Tbustbhi, 

STATUTES. 
L  Statutb  AOAiNn  OomioN  Rbason  is  not  Invalid  on  that  aocoimt»  stiMt. 

Per  Lumpkin,  J.    FUni  Bher  Steamboai  Co.  v.  /Ufer,  248. 
2l  Statutes  Caloulatbd  to  Opebate  aoainst  Pbingiples  of  Oommon 

BiOHT,  reason,  and  justice,  are  null  and  void.    llUiU  Bkfer  StecmJbotU  Oo» 

T.  Bdberts^  178. 
t.  New  Bbmedt  beino  Oitxn  by  Statute  does  not  take  away  the  oommoii 

law  remedy  already  ezistiiio.     DotmcU  v.  Jimea  ti  ai.,  69. 
Baa  Constitutional  Law;  t)^|,^3^  5;  Executions,  10,  11;  Bxioutobs  and 

Administratobs,   II;   ^^         j^  Entey    and  UNLAVrrUL  Detainbb) 

Judgments,  ia-16;  Ju^^  ^^^    jc^o^;  Liens,  4;  Taxation,  ?• 
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STOCK. 
8m  BMuam^  i;  ti  Ooafasjatom,  8;  JvDQmni^  0|  TiTatw,  I^C 

8IBBKEB. 
Sm  Hiohwatb. 

8UBBOGATI01L 

8m  BUBXTYBBItm 

SUNDAYS. 

BanxvBD  jun  Jumi 
2kMPi0T.fM»887* 


SUBBTYBHIP 

Wbd  Pah  nn  Dm  cv  bu  PfenranAii  li  wlllltd  to  b« 
Mtod  to  ^riMtofw  coilhtwil  aaeuiiiy  ^m  kfttar  Wi^    iVvlf  ▼• 

8m 


SUEVXT. 
8m  Pdbuo  Lakh^  t. 

TAVSBHB 
8m  Imn. 

TAXATION. 

L  FEAiRiBin  AM  Piumsr  uLublb  ioTAXAnoir9aMoHliigtoilivtta% 
for  tht  nppoct  of  gomniiMnty  whflthtf  ptld  for  b^  ft  bonus  of  nolk 
Jfofor  e(6.  ^AiMmore  t.  B.  ^O,  R.R.  Ox,  681. 

i.  BcTBDSN  OB  BoHus  Imposkd  bt  Cbabrbs  QpoD  the  oogporation»  or  bj  tfa* 
Mti  of  Mwmbly  renewing  the  charter*,  lenot  %  tax,  but  •  price  or  condi- 
tion arbitrarily  or  diaoretioDally  fixed  by  the  legiaktaraM  the  condden^ 
tion  of  iti  grant.    Id. 

IL  BiOHi  OF  Taxatiok  is  Nxvxb  Pbisuicxd  to  bh  ScBBiNDBBSD  by  the  aor- 
ereign  power,  and  saoh  surrender  is  never  madci  anlMS  it  be  the  rosoU 
of  express  terms  or  necessary  inference,    /d. 

4.  XjKnauLTUBB  does  kot  bt  Impuoation  Ditbst  InxLT  OF  PowBBS  OF  Tax- 
nro  a  corporation,  by  the  exaction  of  a  bonns  m  the  oondition  of  a  grant 
of  corporate  powers.    Id, 

Iw  BZBMFTIOB  OF  StOOK  OF  GoBPOBATION  FBOM  TaXATIOH  protsots  the  sps- 

dfio  articles  of  properly  of  the  company,  m  the  shares  of  stock  embraM 
erery  species  of  property  owned  by  the  company.    Id. 
C  BzBMFnoK  OF  Stook  of  Gobfobatiok  FBOM  Taxation,  when  there  are  as 
words  nsed  by  the  legislatare  qualifying  or  limiting  the  extent  of  the 
fanmnnity  conferred,  covers  coonty  and  city  m  well  m  stattf  taxes.    Id. 

Ii  OOBFOBATXOH^I  BiGBT  OF  BXBMFTION  FBOM  TaXATIQH  IS  BOS  LOCT,  faj  ths 

stookholdeis' asMnting  to  the  fifteenth  Motion  of  the  aoi  of  1886^0. 8Mk 

TENANCY  IN  OOMMON. 
8m  Aoxnot,  6;  Co-tbbakot. 
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TIMK. 

Eou  nr  OcncFimHO  Tun  ibom  Ons  Day  to  Akokhkb  is  to  tzolnde  one  dagr 
and  Indade  the  other.    Smith  t.  CaaaUjf^  42(X 

SeePBocBss. 

TITLB  BONDa 
See  JimEDBt  4»  6;  Vxmdob  ahb  V■HBll^  1»  8;  ^ 

TOLL. 
Bioas  TO  BxAOT  a  Toll  iob  tbb  Uss  ov  a  CHAvmBi^  way*  pnwge^  or 
other  easement,  nmst  be  established  by  proof  that  the  same  was  exposed 
and  offered  for  the  use  of  all»  at  a  fixed  oompensation.  It  most  have 
beoome  saoh  a  common  channel,  way,  or  passage,  by  the  oonsent  or  sets 
of  the  owner,  that  he  can  not  maintain  trespass  against  any  person  who 
may  nse  it,  paying  the  established  tolL    Dtoind  t.  Barnard,  0O7« 

TREATIES. 
See  PuBUO  Labtim,  4»  0. 

TRESPASS. 

L  TUSPA88  TO  Tbt  TnuB  MAT  VM  MAX2iTAnini,  notwithstHkUng  the  p«i* 
denoy  of  chancery  proceedings  to  sell  the  land  lor  the  porohase  moiMj. 
Okapman  v.  Olanett^  41. 

t.  OWBnOfc  OF  BCTELDINO  MAT  Bl  IN  POSSKBZOV  TBE&BOF,  although  he  hsS 

leased  the  rooms  as  sach  to  divers  individnals,  and  he  may  maintain  an 
action  of  trespass  for  its  destruction.    Ourtiis  t.  Hoyt,  149. 

t.  Bulb  of  D amaobs  nr  Tebspass  fob  Dbstbuotzon  of  Buzlddtg  is  the  valne 
ef  the  property  destroyed,  if  the  defendants  acted  bonajlde  under  claim 
of  right»  doing  no  unnecessary  or  wanton  injury;  but  if  the  defendant 
acted  wantonly  and  maliciously  the  jury  may,  in  the  exercise  of  a  sound 
discretion,  allow  something  more.    JtL 

4b  Tbbspabs,  Rbflbtin,  and  Tbotbr  without  BncAiiD  abb  Gobcubbbbt 
Bbmbdibb  for  a  wrongful  taking  of  goods.    Stanleif  v.  CToyford,  043. 

§k  To  CofiwiTUTB  Tbbspabs,  Wbonoful  Imtbnt  need  not  be  proved.    Id. 

C  Tbbbpass  Libb  aoaixbs  Bona  Fidb  Mobtoaobb  of  Bailbb  of  ohattelt  by  the 
bailor  without  demand,  where  the  bailee  mortgages  the  same  for  his  own 
debt  without  authority  and  the  mortgagee  takes  possession  without  no- 
tice of  the  owner's  titie.    Id. 

Y«  Wbobodobb  m  Rbbfonsiblb  fob  thb  Gobsbqubbgbb  which  immediately 
flow  from  his  wrongful  or  negligent  acts;  but  In  an  action  of  trespass  lor 
taking  com,  plaintiff  can  not  prove,  for  the  purpose  of  enhancing  dam- 
ages, that,  in  oonsequence  of  the  trespass,  he  was  compelled  to  work  as 
a  day  laborer  to  obtain  the  means  to  purchase  other  com.    8hu  t. 

ib  I^OSPAflS  AOAIN8T  AN  OlVIOXB  MAT  BB  MAIBTADnSD  BT  TBB  OWITBB  Ot 

Goods  wrongfully  attached  without  any  previous  demand  or  notice^  un- 
less the  owner  has  so  conducted  himself  in  referenoe  to  such  goods  as  tB 
have  forfeited  his  legal  rig)^^.  It  is  no  defense  to  the  offioor  that  he 
aeted  under  a  mistake     T^A^  V.  XeCKiUodb,  601. 
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9.  "PuMfnovB  Demakd  upok  thx  Oiticbb  is  NiouflABT  for  tbe  mftintaMaot 

of  raoh  actioii  when  the  plaintiff's  goods  were  so  intermingled  with  those 

of  the  debtor  as  to  be  indistingniahable.    Id. 
IOl  EviDsiron  or  thx  Commission  or  a  Trespass  upon  a  tract  of  land  othsr 

than  that  described  in  the  writ,  is  inadmissible.    LansftOcw  t.  Qumbf^ 

625. 

11.  CouBT  OAK  NOT  FiKD,  AB  A  LiOAL  CONCLUSION,  that  a  trespass  WW  wsntoo, 
from  the  fact  that  it  was  committed  without  a  license  from  the  rsal 
owners.    Id» 

12.  Damages  in  an  Action  >oa  Tebpass  abb  Limitxd  to  thb  Injvbt 
actually  receiyed^  and  can  not  include  the  trouble  the  owner  has  besa 
put  to  in  looking  after  the  trespassers.    Id, 

See  Go-tbnanct;  Exboutobs  and  Adminxstbatobs,  13;  Highways,  10. 

TROVER. 

1.  In  Tbotkb,  PLAiNTivt  must  Show  Titlb  to  the  property,  an  Immedlsts 

right  of  possession,  and  a  conversion  by  the  defendant     WhUloek  T. 
Heard,  73. 

2.  Tboyeb  will  Lib  against  a  Pabtt  to  whom  lirs-stock  has  been  deUv- 

ered,  with  power  to  sell  them  to  pay  for  their  keeping,  if  he  conTsgl 
them  to  his  own  use.    Id, 

3.  Onb  Who  Aids  and  Asbis  Anothkb  in  Ejbbpino  Fbopbbtt  from  its 

rightful  owner,  is  guilty  of  cQUTendon.    SeoU  t.  PerbhUf  470. 

4.  Unlawful  Taking  or  Goods  oitt  of  thb  Possession  of  tbb  Owhbb, 

with  intent  to  conyert  them  to  the  use  of  the  taker,  is  itself  a  conTendon, 
and  not  merely  evidence  of  it.     Clark  y.  WhUahar,  100. 

5.  Pabtt  is  Guilty  of  Contersion,  though  he  did  not  personally  engaga 

with  the  person  who  actually  took  possession  of  the  property,  and  oaed, 
oonsumed,  and  disposed  of  it,  if  he  co-operated  with  him  in  thcee  acta  by 
aiding  and  abetting  him  in  doing  them,  and  by  his  subsequent  recogni- 
tion, approval,  and  adoption  of  them;  and  so  also  is  a  party,  who,  though 
having  no  active  personal  agency  in  the  taking  of  the  property,  or  in  thesub- 
sequent  use  or  disposition  of  it,  yet  advised  and  assisted  another  in  the 
measures  adopted  for  the  taking  of  it,  received  benefit  from  the  taking, 
and  subsequently  approved  and  adopted  it.  Id, 
C  RcTLB  OF  Damages  in  Tbotbb  is  thb  Valub  of  tbb  Pbopsbty  Oqn* 
TBBTBD  with  interest  from  the  time  of  the  conversion.    Id, 

See  Bailmentb;  Co-tbnakoy,  1-3;  TbbbfabBv  4. 

TRUST  DEEDS. 
See  DowBB,  2;  Mobtoagbb,  8;  TBun%  t. 

TRUSTEE  PROCESS. 
See  Attachmbntb,  6. 

TRUSTS  AND  TRUSTEES. 

L  T6  Babd  ▲  Pbboatoby  Trust,  tbb  Wobdb  of  RBOOMmHmATKHi  orcl 
hope  used  by  the  testator  must  be  certain,  first,  as  regards  tha  objeols 
to  whom  sndi  terms  are  applied;  and  second,  the  snbjeots  of  property 


Index.  839 

gtrcn  mull  be  eertain.  The  words  are  then  cooBidered  imperative  and 
ereate  the  tnut.    Iakoa  y.  LoMaH^  766. 

t.  PttMATOBT  Tbubt  WAS  Hbld  CREATED  by  thiB  dause  following  a  deriae  of 
all  of  testator's  real  and  personal  property  to  his  wife  daring  her  widow- 
hood, via.:  "Fonrth,  during  my  wife's  widowhood  she  is  to  have  the 
entire  nse,  profits,  and  control  of  roy  estate,  and  to  her  discretion  do  I 
tmst  the  edacation  and  maintenance  -of  my  children  daring  that  time.'* 
Id. 

t.  Ck>NYBTANCB  BT  A  Tbustbe  UNDER  A  DEED  OP  Tbust  passes  the  legal  title 
to  the  estate;  and  in  an  action  of  ejectment  for  the  same,  the  purchaser 
need  not  show  that,  in  making  the  sale,  the  trustee  had  complied  with 
the  conditions  specified  in  the  trust  deed.    Retot  v.  Aliens  336. 

4  OiLAirrBE  Who,  at  the  Time  of  Convetance,  Gives  Back  to  his 
Gbantoe  a  written  agreement  in  which  he  acknowledges  that  he  receives 
the  land  conveyed  as  collateral  security,  and  agrees  to  pay  ofif  certain  of 
the  grantor's  debts  out  of  the  property  conveyed,  and  turn  over  the 
balance,  if  any,  to  the  grantor,  constitutes  himself  a  trustee  for  such 
purpose,  and  his  liability  will  be  enforced  by  a  court  of  equity.  Prait  v. 
Thornton,  4k9l2. 

&  RioHTs  OF  A  Cestui  Que  Trust  under  an  Express  Trust  can  not  be 
barred  by  the  statute  of  limitations  so  long  as  the  trust  exists.    IcL 

0.  Trustee  can  not  Deduct  the  Amount  Expended  bt  Him  for  additions 
and  improvements  on  the  trust  estate,  to  the  prejudice  of  the  cettiU  gvi 
trusL    Id. 

7.  Trustee  of  Real  Estate  mat,  at  his  Disgrxtion,  pay  off  an  inonmbraiios 

on  the  trust  property.    Id. 

8.  Trustee  can  not  Become  a  Purchaser  of  ths  Trust  Estate  as  long 

as  the  fiduciary  relation  continues.    Id, 
0,  Szatutx  of  Uses  Operates  to  Transfer  the  Property  to  the  perKm 
entitled  to  the  nse,  dispensing  with  livery  of  seisin*  Chapman  v.  Olastdlt 
41. 

See  AlXAOHKSHTSi  6;  CORrOSATXONS,  18;  ExECUTOBS  AED  ADMinBSRATORS»  4| 

Wills,  6, 15. 

UNIKOOBPORATED  SOdBTIBS. 
See  Corporations,  lS-20i 

USAGE. 

UsAOB— Flaintiit  HAyiNO  Proved  that  Defendant's  Boat  was  engaged 
in  oanying  goods  and  merchandise  generally  for  hire,  and  that  it  was  the 
general  custom  of  boats  engaged  in  similar  business,  to  cany  letters  eon* 
taining  remittanees  of  bank  bilk,  it  is  permissible  for  defendants  to  ex* 
plain  that  usage,  by  showing  that  no  freight  or  compensation  was  eiver 
ehaiged  upon  sneh  remittances,  unless  some  evidence  wss  gtveo  bj  tfas 
boa*  cf  tfadr  reosipk    JThmt  t.  iHpss,  97. 

USES. 
SasTBUsnid. 

YABIAKCE. 
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vendor  akd  yendek 

L  ClL4inniKAS  AoBxiiairi>oBnBSAXjioFLAHB,toth0eilbetllislif«^ 
TandM  or  hit  ungnee  ihoald  fiul  to  pay  the  puxohMe  price,  whidn  ten 
dayi  titer  the  nme  beoomee  dne,  he  thereby  forfeiti  eU  deim  to  nid  had 
and  the  moneys  paid  thereon, "  and  this  bond,  in  sndi  event,  shall  be  voidt 
both  in  law  sad  equity,  and  the  title  to  said  lots  shaU  oontinQe  in  the 
original  proprietor,  as  if  no  sale  had  been  made,"  will  be  oonstnied  as  a 
penalty  to  insore  a  prompt  performanoe  by  the  purchaser,  and  not  as  rs- 
Isasing  the  vendee  from  liability  upon  his  failnre  to  pay  the  purchase 
price.    iTofon  ▼.  Caidwett^  330. 

IL  Ybvdbb  mat  Riso&t  to  Chancebt  fob  Rmoihbtoh  of  Cost&aot  for  ssk 
of  land  and  yet  retain  possession  of  the  land,  as  seoority  for  money  paid, 
where  the  rendor  is  insolvent,  and  nnahle  or  onwilling  to  make  the  titla 
OreenUe  v.  Oainei,  49l 

H  HoLDBB  OF  TiTLB  BovD  Qnlt  gah  NOT  CoHYXT  Trlf,  ho  havtog  DO  k|gd 
title,  bat  only  an  inchoate  equity.    Chapman  v.  OftoMeU,  41. 

4  VsinM>B'BLiXN--HoLDBB  OF  TctlbBoio)  OAK  RisiBTBaooYSBY  by  vendor 
only  by  bill  to  redeem  the  prenuses;  the  vendor's  lien  for  the  unpaid 
purchase  money  being  in  the  nature  of  a  mort^gage.    Id, 

Iw  IWTKBMgr  OF  A  VXNDBB  UNDBB  A  GoHTUAOT  FOB  THB  SaLB  OF  LaXH,  li 

•abject  to  the  rights  of  his  creditora,  which  can  not  be  destroyed  by  an 
arrangement  whersby  tiie  vendee  has  the  conveyance  made  to  anothit 
penon.  Bueker  v.  AbeU,  408. 
C  Ybvdob  of  Laitd  oak  kot  RnoxKD  Ck>KT&AOT  akdCladc  Pathbht  vndsr 
it  at  the  same  time.  Hence,  where,  after  part  payment,  the  prnwhsssr, 
ponaant  to  an  oral  agreement,  gives  his  note,  with  the  vendor  as  surety, 
lor  a  certain  debt  of  the  vendor  in  payment  of  the  balance,  with  the  vn* 
deratandiag  that  the  vendor  is  to  hold  the  title  as  security,  and  that  if 
ha  has  to  pay  the  note,  the  original  debt  shall  be  still  due,  and  the  vsn- 
dor,  having  paid  the  note^  recovers  the  land  from  a  vendee  of  the  pur- 
chaser, he  csn  not  claim  the  balance  of  the  purchase  money  firam  the 
daoessed  purohaser'b  estate^  but  must  refund  the  partaheady  paid,  whhh 
ia  to  be  set  off  against  his  daim  aa  surety.    I>oeif  v.  fiWO,  279L 

8aa  Dbbdi,  4»  8»  7;  Boimnr,  8;  iKJinroxnnn,  1;  Lnnra^  10-12|  PAnonm 
Smufju  Pkbiobmasob,  1|  Sxazuti  of  Fbaumi  TBtmn  akd  Itai- 

VEKDIOT. 
8aa  JoMmraib  tti  Jusr  amd  Jvbobs,  l(K  11;  Vww  Tmuh  EnumKt9$ 

SUKIkAlBii 

VESTED  LBQAdBaL 
See  WnjLB,  10^  11. 

YOLUKTABT  OONyEYAKQBl 
8aa  Dowbb,  1;  Fbauduxakt  OovTsiABCMi 

WABRAKTT. 
CMnmif  EwATM  of  Dbgbdbnts,  7}  Edoutoim  ahd 

TOBS,  20. 
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WATEBOOUBSHEL 

L  QmWHoQBnsuoftnn  Flow  of  Rivxbs  ob  SnPBAm  otw  thrfr  mmo»- 
tooMd  bada,  to  m  to  prevent  them  from  being  need  tm  f ormetl j*  and 
tana  them  Into  a  new  ehannel,  thereby  anthoriaea  tfaa  poUio  to  maka 
the  aame  mo  of  them  in  the  new  channel,  aa  thej  bad  been  aeeoatomed 
todolnthedd.    DwhdT.  Barnard, Sff!. 

%  PuBUOisHOT  Bhtitled  TO  THB  Ubs  OF  Wateb  Divg|gju>  hoBi  m  pobllo 
atream  by  an  Indlvidnal  proprietory  if  anoh  diveralon  baa  not  eaaaad  aiqr 
obatmotion  to  the  former  nae  of  the  atream.    Id, 

H  On  OAV  HOT  Bum  upon  thb  Laitdb  of  AxanoM,  and  timoifa  an  ab* 
stnietion  to  a  atream»  on  the  gromd  that  it  ia  a  nniaaneay  who  baa  nal 
been  injured  by  ita  edatenoe.    /d. 

4b  Bnm  Iim  of  Rtpariaw  Pbopbiitob»  whoae  Umda  front  on  a  riTar  nal 
navigablei  extend  from  their  iermM  on  the  ahore,  at  right  anglea  with 
the  oonrae  of  the  river,  to  the  thread  of  the  atream,  nnleaa  they  an 
otherwiae  fixed  by  the  deed  under  whioh  hia  title  ia  deriTad.  Knighi  v, 
WUder.Wk 

IL  MiMnwrypi  Bztsb*  AiffBOVoa  It  is  kot  Wbat  d  Tumsd  n  na>Tigabla 
atream  by  the  oommon  law,  yet  it  ia  ao  in  fact,  and  baa  repeatedly  been 
dadared  and  reoogniaad  aa  audi  by  treatlea  and  pnblio  lawa.    PeofU  r. 

C  SvinsBoBDXBivooHTHBMiniaaxpnBiVBBmayyWithintfaafarofniJniia- 
diotiona,  do  whatever  they  pleaae  with  the  river,  ao  long  aa  they  do  nal 
infringe  npon  the  righta  of  othera.  They  may  ohange  the  onrrent  of  the 
liver,  or  even  atop  np  aome  of  ita  navigaUe  ohannala,  if»  in  ao  doiqg^  n 
free  navigation  of  the  river  ia  preaerved.    Id* 

f.  BiFABiAif  PnoFsmoBS  OH  THB  MnwiHUfFFi  BivBB  oannotmako  any 
tiooa  on  their  own  landa  whioh  woold  infringe  npon  the  pnblio 
or  amoont  to  n  nniaanoe  in  the  river,  although  great  pnblie  beneflta 
wovM  reaolt  from  ao  doing.    Id. 

H  PonioXAfliiannrurTHBMnBmnFFiBnrBBnBovOoBFDrBDtotlia 


akannilt  bnl  oKtanda  over  every  part  whioh  ia  oapaUa  of  being  nnvlgiiladi 

SeaHiAiimairaiiL 

WAYS. 
8aa  SAsmBni^  0^  T. 

WILLS. 

!•  ljLwmTmmJ)€maaMAMToTmgtAMMBT§Jun  Sirnwirnr  ganawHf  ya» 

vnl]%bnl  ilia  through  oomity  only,  and  the  nda  ia  not  nnivwaal  In  ita 

l^lpUoation•    Makcmer  v.  JJooe,  700w 
IL  WoKMi '*Nazubal  Hbib8''a2ii>'*Hbibs  ovtbb  Bodt"  xv  ▲  Wm^  ava 

conridarBd  aa  of  the  aamo  legal  import    StiUih  r.  PrndtO,  14B. 
IL  Ooonmnoir  of  ''Ob"  imto  '^Ahd,"  ob  of  **A2n>"  onto  "Qii''  ia  allowad 

for  tiia  benafit  of  an  nltarior  doviaae  aa  weU  aa  lor  tfM  banafil  of  tfM  llnl 

daviaae  or  hia  iaraa.    Jtmnqf  v.  Sprigg,  667* 
C  ''An>"  WILL  bb  Cohstbubd  to  Hbah  '^Ob**  whara  n  loatatriz  daviaoa 

property  to  bar  nieoa  with  a  limitatton  over  In  eaaa  iba  dMNild'*dla 

Manrfnil  and  without  iKn^^ii  gnd  thia  aipieaiUm  will  be  bald  to 
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vendor  akd  yendek 

L  CIL4UIBIVAS  AoBXuniriioBTBBSAXJioFlJLNB,  tothadlbettluillf  ih» 
TandM  or  hiB  ungnee  thould  £ul  to  pay  the  puxohMO  price,  wftliin  Um 
daye  efter  the  nme  becomee  dae,  he  thereby  forfeit!  eU  deim  to  nid  lead 
and  the  moneys  paid  thereon,  "and  this  bond»  in  Midi  event,  ahall  be  voidt 
both  in  law  and  equity,  and  the  title  to  aaid  lota  ihaU  oontinne  in  ihm 
original  proprietor,  as  if  no  sale  had  been  made,"  will  be  oonstnied  aa  a 
penalty  to  insnre  a  prompt  performance  by  the  porohaser,  and  not  as  re* 
leasing  the  vendee  from  liability  upon  his  failnre  to  pay  the  pnrehasa 
price,    ifcwoti  V.  CaldwtU^  330. 

%  Ybvdbb  kat  Riso&t  to  Chanosbt  >ob  Bbscocbbiok  of  Comnuor  for  sale 
of  land  and  yet  retain  possession  of  the  land,  aa  seoority  for  nuNMj  paidy 
where  tiie  vendor  is  insolvent,  and  nnable  or  onwilling  to  make  the  tltlAp 
QrttnJUe  v.  OoJaes,  49. 

t.  HOLDBB  OF  TiTLB  BoVD  QnLT  OAK  VOT  COHYXT  TlTLB,  ho  havtog  ttO  l&ffX 

title,  bat  only  an  inchoate  equity.    Chapmitm  v.  GlameE^  41. 

4b  YsBmoB*^  LnN— HoLDXB  of  TirLB  Boia>  oak  Rbsibt  BiooYSBr  by  vendor 
only  by  bill  to  redeem  the  premises;  the  vendor's  Uen  for  the  unpaid 
pQiohase  money  being  in  the  nature  of  a  mort^gage.    Id, 

Iw  Iktkrir  of  a  Vxkdbb  ukdbb  a  Gokt&aot  fob  tbb  Saui  of  Laxih  is 
aabject  to  the  rights  of  his  creditora,  which  can  not  be  deatroyed  by  aa 
anrangement  whersby  the  vendee  has  the  oonveyance  made  to  anothsr 
penon.    Ancfcer  v.  AbeU^  408. 

%  Vbkdob  OF  LAKDGAKKOTRnaxKDCk>KT&A0T  AKD  GLAncPATmHT  under 
it  at  the  same  time.  Hence,  where,  after  part  payment,  the  pnrohaasrt 
punnant  to  an  oral  agreement,  gives  his  note,  with  the  vendor  aa  surety, 
lor  a  certain  debt  of  the  vendor  in  payment  of  the  balance,  with  the  ub- 
deratandiag  that  the  vendor  is  to  hold  the  title  aa  security,  and  that  if 
ha  has  to  pay  the  note,  the  original  debt  shall  be  still  due,  and  the  vsn- 
dor,  having  paid  the  note^  recovers  the  land  from  a  vendee  of  the  pur* 
ohaoer,  he  csn  not  claim  the  balance  of  the  purchase  money  firam  the 
dooetaed  purohaaer's  estate^  but  must  refund  the  partalrsady  paid,  wlilok 
ia  to  be  set  off  agunst  his  daim  as  surety.    I>oeif  v.  fiWO,  279L 

8aa  Dbdi,  4»  8»  7;  Boimnr,  8;  lKjirKonom»  1|  Lonra^  10-12|  Pathdti 
BrBmiBi  PiBioBMAsai,  1|  Szatutb  of  Fbaumi  Tburi  akd  Tkm* 

VEBDIOT. 
8aa  Joiwrnraib  tt|  Jqbt  axd  Jvwomi^  lOi  11;  TSmw  'Smmh  Bvumitti 

VB8TBD  LBQAdBai 
See  WnjLB,  10^  11. 

YOLUKTAB  Y  OONYSYAKQBl 
8aa  DowBB,  1;  Fbauduxamt  OcnmnaKCMi 

WABRAKTT. 
OBfiBAmi  BRAns  of  Dbgbdbnts,  7i  Adhutoim  akd 

T0B8,  20. 
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WATEBOOUBSHEL 

L  QmWHoQBnsuoftnn  Flow  of  Bivxbs  ob  SmAm  otw  thrfr  mmo»- 
tooMd  bada,  to  m  to  prevent  them  from  being  need  m  formerly,  and 
tana  them  Into  a  new  channel,  thereby  anthoriiea  tha  pnblio  to  naka 
the  aame  naa  of  them  in  the  new  channel,  aa  they  bad  been  aeeoatomed 
to  do  In  the  old.    Jhehui  y.  Barnard^  607. 

&  PUBUOISHOT  EmTIXUBD  TO  THB  UsS  OF  WaTEB  DlVg|gJU>  hoBk  %  pttbUo 

atream  by  aa  Indlvidnal  proprietor,  if  anoh  divenloii  haa  not  eaaaad  aiqr 

obatmotion  to  the  former  use  of  the  atream.    /d. 
H  On  OAV  HOT  Bmtib  upon  tbb  Laitdb  of  AiroxBn,  and  vMnofa  aa  ab» 

gtniotion  to  a  atream,  on  tiio  grooid  that  it  ia  a  nniaaaca,  who  baa  aat 

been  Injured  by  ita  exlatanoe.    Id. 
db  Smi  Lniaa  of  BiTABfAW  Pbopbirob,  whoae  Umda  front  on  a  river  aat 

navigable,  extend  from  their  UmMi  on  tha  ahore,  at  right  anglea  with 

the  coQxae  of  the  river,  to  the  thread  of  tha  atream,  nnleaa  they  an 

otherwiae  fixed  by  the  deed  nnder  which  hia  title  ia  derived.    Knight  v, 

Iw  MTBBTWtTPPi  BzTSB,  AiffBovoB  It  IS  voT  Wbat  IB  TufSD  a  na>vlgabla 
atream  by  the  common  law,  yet  it  ii  so  in  fact,  and  haa  repeatedly  been 
dedared  and  recogniaed  aa  each  by  treatlaa  and  pnblic  kwa.  Pecpb  v, 
Cl^  i^8L  LimU.  889. 

C  STAnsBoBDiBivooy  TBB  MinnaipnBivxB  may,  within  their  own  Joria- 
diotiona,  do  whatever  they  pleaae  with  the  river,  ao  long  aa  they  do  not 
Infringe  npon  the  righta  of  othera.  They  may  change  the  oorrent  of  tha 
liver,  or  even  etop  up  aome  of  ita  navigable  channala,  if^  In  ao  doiqg^  a 
free  navigation  of  the  river  ia  preaerved.    Id. 

%  BiTABiAif  PBOFBIBIOB8  OH  TBB  MnwiHUfFPi  BiVBB  cannotmako  any  ereo^ 
tkma  on  their  own  landa  which  wonld  infringe  npon  tha  pnblio  eaaemant 
or  aawont  to  a  nniaanoe  in  the  river,  althoogh  great  pablic  benefita 
wovid  reaolt  from  ao  doing.    Id. 

H  POBunXAflBMBiviHTBBMiaBnszFnBnrBBiBHovOoBFDrBDtotfaaBiala 
Aaaaal^  bat  agtaada  over  every  part  which  la  capahla  ol  being  navfgatiit 

14. 

SeaHiAinBfairaiiL 

WAY& 
8aa  SASBMBm^  0^  7« 

WILLS. 

L  IiAwcvnBBoiifnB&BASvo  TncAMBimABB  Sirnwirnr  gaaawHf  ya» 
val]%  bat  it  la  through  comity  only,  and  tha  rala  la  not  iinlrwaal  ia  ili 

IL  WoiBDS  **Natubal  HnB8''AHi>'*HBiBs  OF  TBB  Bodt"  IB  ▲  Wiu^  aia 
coaaiderBd  aa  of  the  aamo  legal  import    8miih  v.  PmMU,  148. 

IL  OooTfBBnoH  OF  '^Ob**  imto  '^Ahb,"  OB  OF  '*Ahi>"  ibto  ^'Qa,"  la  allowad 
for  t^  benafit  of  an  nlterior  doviaee  aa  weU  aa  lor  tfM  banafit  of  tlM  lint 
dfvlaae  or  hIa  laraa.    Jamiqf  v.  Sprigg^  867. 

C  '*Abi>"  will  bb  Cohbibitbd  to  Hbab  **0b'' whan  a  toafeatriz  davlaoa 
pnparty  to  her  nieoa  with  a  Umitatioa  over  In  oan  aha  dioald  '*  die 
nanrfeil  and  without  iKn^.n  m^d  thia  aipiewUin  wiU  be  bald  to 
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**  vninanied  orwitiumt  ianei''  the  inteatioDof  tiM  teiUtrix  hdngmpput' 
«it  from  the  &oe  of  the  wilL  Id. 
(L  ^'Ob*  will  bi  Cokstbitsd  to  Mkajt  "And"  where m  teetetriz  deriied  to 
her  nieoe  with  the  limitation  that  "should  she  die  le»viQg  ohildreii,  and 
each  child  or  children  die  before  the  age  of  twenty-one  years,  or  withoot 
having  married  preTioos  to  the  attainment  of  snch  agei**  in  sndi  a  case 
the  **  or**  between  the  words  "  years  '*  and  "  without "  will  be  held  to 
mean  "  and/*  to  effectoate  the  intention  of  the  testatrix.    Id, 

8b  AlAHOVOH  THB  LaNOCTAOS  OF  A  WiLL  MAT  MaJLB  AN  AbSOLITTB  GoT,  yet 

V  other  appropriate  expressions  be  need  which  show,  with  saffident 
oertainty»  that  bnt  a  qualified  gift  was  intended,  a  oonrt  of  equity  will 
look  to  the  clear  intent  of  the  testator  and  raiw  a  oonstmotiTe'tnul 
when  none  has  been  expressly  declared.    Luecu  v.  Lockhari^  768. 

7*  LlGAC7  BT  A    DeBTOB  TO   HIS  CbKDITOB  WILL  NOT  CONCTITUTK  A  SaTIB- 

FAonoN  of  the  debt,  when  the  same  consists  of  an  unliquidated  money 
demand,  due  at  the  time  of  the  testator's  death,  and  the  legacy  is  of 
spedfio  chattels  and  money  payable  twelve  months  after  the  will  waa 
recorded,  or  when  the  will  contains  direotiona  for  the  payment  of  debts. 
Claud  Y.  (n'mkifibeard,  397. 

8i  Pabol  Evidsnob  of  a  Tbstatob'b  Intention,  to  the  effect  that  a  given 
legacy  waa  meant  as  a  satisfaction  of  an  existing  debt,  is  inadmissible, 
where  no  presumption  of  satisfaetioii  is  created  by  the  provisions  of  the 
will.    Id, 

8,  Fbbsumftion  that  a  Debt  is  Satisfied  by  a  Leoaot  to  the  creditor  from 
the  debtor,  is  an  equitable,  and  not  a  legal  presumption,  and  only  avail* 
able  in  a  court  of  equity.    Id, 

IOl  Leoaot  is  Vested  if  Time  of  Patkent  is  I^ebelt  Postponed,  and  it 
appears  to  be  the  testator's  intention  that  his  bounty  shall  immediately 
attach;  otherwise  if  the  time  is  annexed  to  the  substance  of  the  gift 
SSumiM  v.  Fox,  693. 

IL  Leoaot  is  Vested  Which  is  Given  to  Lbqateb,  "if  He  shall  Abbive 
TO  the  Age  of  twenty-one  years,  then  to  be  paid  over  to  him,"  especially 
where  the  rest  of  the  estate  is  devised  without  limitation  over  as  to  the 
legacy,  and  the  executor  having  paid  the  legacy  to  the  legatee's  guard* 
ian,-  can  not  recover  it  back  on  the  death  of  the  legatee  under  age.    Id, 

UL  Bequest  bt  a  Testatob  of  All  his  Pbofebtt  and  the  Income  of  the 
same  to  his  widow,  *'  to  be  used  and  disposed  of  by  her  for  her  oonven* 
ience  and  comfort  during  life,*'  authorises  her  to  dispose  of  such  property 
whenever  her  comfort  and  convenience  may  require  it.  8ooU  v.  P€rkm$t 
470. 

15.  Gbnbbal  Residuart  Clause  must  Include  all  the  residue  from  all 
sources,  and  if  the  balance  mentioned  be  confined  to  what  is  left  of  a 
particular  fund,  it  is  special  only.    Mahomer  v.  J7ooe,  706. 

14  Illegal  Bequest  ob  Devise  Defeats  All  Dependent  Bbqubbib  sub- 
sidiary to  and  inseparable  from  it,  though  they  might  otherwise  be  valid* 
Id, 

16.  Unexhausted  Residuum  Goes  TO  the  Heib  like  nndisposed-of  real  ertiH 
where  lands  are  devised  upon  trust  for  a  particular  porpoee  and  tfasn  Is 
a  balance  left  or  the  trust  fails.    Id, 

See  Slayert;  Trurs  and  Tbvstbbb,  !»  i. 
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WaoAoQOoniiJr  IvnaKnTorLAKDHiSiiui  ii  aa  hiootn|i»» 
iHit  witaMH  to  prow  the  l8¥7  of  tbe /. /a.    JfeObOiMi  v.  JSTiiUeri,  M. 

IL  OnvniAniAiiT  mat  batb  a  DicEn  ok  thb  TBmioinr  of  a  Oo-ooivd- 
AMTf  who  stands  IndlflEeroiitly  liable  to  both  parties  to  the  suit  and  is  an 
fadlspensable  party  himself  to  the  bilL    MonUmdon  t.  Dm^  84. 

IL  Bfumrci.— 'Upon  the  trial  of  the  question  whether  a  eertain  mannfaotnwr 
was  at  a  given  time  insolTent»  and  known  by  plainti£F  so  to  be,  the  da- 
iendant,  after  showing  that  saoh  manofactorer  was  engaged  in  tlie  maa- 
■iMtore  of  woMWilfciet  de  kUne^  and  that  plaintiff  had  bosiness  with  him, 
Bay  ask  whether  it  was  a  fact  known  to  the  oommoni^  that  the  prini- 
li^  of  mtouBrnknu  de  bdne  was  a  bosiness  minons  to  those  engaged 
ttsniD.    Dmmg  ▼.  JDoao,  6SS. 

4  LiABnro  Qmsnoira  abb  Sikib  ab  Suoom  Tm  Airewn  DmaiD;  bal 
wliere  questions  merely  call  the  attention  of  the  witness  to  the  snbject- 
■atter,they  are  not  to  be  oonaidered  leading.   DcmmtR  ▼.  Jom$€t  oL,  59. 

&  IkROiOirT  OF  Oki  WnvflSB  is  Ikbuvficddit  to  disprove  and  overrole  a 
wsponslTS  and  podtiTe  denial  in  the  answer  of  a  faol  alleged  by  the 
oomplahiant.    MetK.  P.  Okmtk  ▼.  BaUimoret  54a 

H  InmiTl  OF  A  SUBBGOUBINO  WITNB88  TO  A  DbD  !■  SUfflUIBMTLT  HrAB- 

unxiv  fay  the  oertifioate  of  the  officer  before  whom  the  acknoiHedg- 
Bsnt  was  taken,  to  the  eiSBot  that  ''this  day  personally  appeared,"  eto., 
''Samnel  L.  MoOill,  a  sabsoribing  witness  to  the  within  deed  (who  was 
to  me  made  known  fay  the  oath  of  Isaao  Priokettia  oredible  witness),  and 
who  being  by  me^  the  said  jnstioe,  duly  swon,"  eto.  i2aeee  t.  AUm^  888. 
IL  OnszoiiB  OB  Bbuif  of  Wrmssn  abb  hot  PBorsB  n  BmncBi  th^ 
■honld  depose  only  to  fsoti,  and  snoh  faoto  too  aa  oooia  within  thsif 
towvladgai    DsnaeB  t.  t/oMt  si  oX.,  58. 

Bsa  GBoavAL  Law,  ^7t  10|  Bfinna^  4  7* 
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